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JUDGES 



OF THE 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 



Hpn. OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge' Boston, Mass. 

Hon. WILLIAM SCHOFIBLD, Circuit Judge^ Malden, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hainpshire Littleton, N. H. 

Hon, ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBB, Circuit Judga New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge .....Ùtica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge... New Haven, Conn, 

Hon. MARTIN A. KNAPP, Circuit Judge= Washington, D. C, 

Hon. JAMES P. PLATT, District Judge, Conoectlcut Hartford, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VE'CHÏEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York..... Norwlch, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, g. D. New York ,. New. York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New Y'ork, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge , Wllmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsiburg, Pa. 

Hon. ROBERT WODROW ARCHBALD, Circuit Judge» Washington, î). C. 

» Died March 6, 1911. 

' Appolnted June 6, 1911, to succeed Francis C. Lowell. 

' Appolnted December 20, 1910. Deslgnated to serve flve years in Commerce Court ■ 
'Appolnted January 31, 1911. Deslgnated to serve four years in Commerce Court. 
187 F. (iii) 
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Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey. Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabetli, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania Pliiladelpliia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsyivania Pliiladeiphia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

FOURTH CIRCUIT, 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va, 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, , Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wllson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. So. Car.». .Charleston, S. C. 
Hon. HENRY A. MIDDLBTON SMITH, District Judge, B, and W. D. S. C.= Charleston, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, B. D. 'Virginia Riohmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phillppi, W. Va. 

Hon. BENJAMIN F, KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice..,.. Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge.......... Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Jûdge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRtTBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida JacksonvlUe, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge. N. D. Georgla Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgla.... Maçon, Ga. 

Hon. RUFUS E. POSTER, District Judge, E. D. Louislana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HBNRY C. NILBS; District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge; E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S; MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT 

Hon. JOHN M, HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVBRËNS, Circuit Judge' Kalamazoo, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge» Kalamaz.oo, Micli. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

■ Résignation accepted May 18, 1911, effective on appolntment and qualification of his 

successor. 
' Appointed June 7, 1911, to sueceed William H. Brawley. 
' Reslgried to take effeet October 3, 1911. 
» Appointed Circuit Judge to take effeet October 3, 1911, in place of Henry F. Severens, 

Circuit Judge. 



JUD6ES OF THE COURTS V 

Hon. ANDREW M. J. COCHRAN, District Judge, E, D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucliy Louisville, Ky. 

Hon. ALEXIS C. ANGELL, District Judge, E. D. Michigan Détroit, Micli. 

Hon. ARTHUR C. DBNISON, District Judge, W. D. Michigan» Grand Raplds, Micli. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Micliigan' Musljegon, Micti. 

Hon. JOHN M. KILLITS, District Judge, N. D. Olilo Toledo, Oliio. 

Hon. WM. L. DAY, District Judge, N. D. OWo Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Oliio Cincinnati, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Oliio Columbus, Oilo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 

SEVENTH CIRCUIT 

Hon. WILLIAM R. DAT, Circuit Justice Wasliington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, lU. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Slielioygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge^» Washington, D. C. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPBNTBR, District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Spïingfield, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLBS, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wi», 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Couneil Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge" Washington, D. C. 

Hon. JACOB TRIBBBR, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D.Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBR, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrle, Okl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota" Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



• Appolnted Circuit Judge to take eftect October 3, 1911, in place of Henry F. Severens, 

Circuit Judge. 

• Appointment effective October 3, 1911, in place ot Arthur C. Denlson, District Judge» 
" Appolnted January 31, 1911. Designated to serre one year in Commerce Court. 

'' Appolnted January 31, Mil. Designated to serve two years in Commerce Court. 
"Appolnted June 7, 1911, to succeed John E. Carland. 



VI 187 FEDERAL EEPOKTEB 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINÉ M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MbtiROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judgei' Washington, D. C. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WBLLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregou Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIETRICH, District Jndge, Idaho ; Bol.se, Idaho. 

Hon. WM. C. VAN FLBBT, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana Heleua, Mont. 



" Appointed January 31, 1911. Designated to serve three years In Commerce Court. 
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CARPENTEE v. NATIONAL SIIAWMUT BANK. 
(Circuit Court of Appeals, First Circuit. May 1, 1911.) 

No. 879. 

1. Banks and Banking (§ 161*) — Duty of Bank as Collecting Agent. 

Ttie ordinary duty of a bank receiving a note for collection extends no 
further tlian to make proper demand of payment, and sometimes In case 
of nonpayment to take such further action as necessary to secure and 
préserve ttie liability of ail parties, by protest and notice as may be re- 
quired by the law of its state. 

[Ed. Note. — For otber cases, see Banks and Banking, Cent. Dig. §§ 
554-561; Dec. Dag. § 161.*] 

2. Banks and Banking (§ 161*) — Banks as Collecting Agents— Massa- 

chusetts Stattjte. 

Kev. Laws Mass. c. 73, § 104, which provides that, "where the instru- 
ment is made payable at a bank, it is équivalent to an order to the bank 
to pay the same for the account of the principal debtor thereon." applies 
only where the instrument is made payable at a partlcular bank named, 
and the fact that a note made payable at "any bank in Boston" was sent 
for collection to a bank there in which the niaker had a deposit when the 
note matured did not authorlze that bank to pay the note from such de- 
posit. 

[Ed. Note.— For other cases, see Banks and Banking, Dec. Dig. § 161.*] 

3. Banks and Banking (§ 171*) — Bank as Collecting Agent— Extent of 

Agency. 

The fact that a bank had received in ordinary course notes for collec- 
tion against a depositor, as to which it had done its full duty by demand 
and notice, did not affect its riglit to advise or promote a gênerai assigu- 
ment by the depositor, or any other action which it might deem to its owu 
interest or- to that of gênerai creditors. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 171.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action at law by Charles H. Carjienter against the National Shaw- 
mut Bank. Judgment for défendant, and plaintifif brings error. Af- 
firmed. 

•For other cases see same topi» & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 1 
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Samuel W. Emery, for plaintifï in error. 

Thomas Hunt (Gaston, Snow & Saltonstall, on the brief), for de- 
fendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. It is convenient to call the plaintiff be- 
low, who is the plaintiff in error, merely the plaintiff. 

In accordance with the practice allowable in Massachusetts, this 
suit was described in the writ as an action of "contract or tort." 
Whichever way it may be described, the i-esult is the same. In the 
Circuit Court Judge Lowell directed a verdict for the défendant. 
Thereupon the plaintiff sued out this writ of error. 

The déclaration contained two counts, of which the first is as fol- 
lows: 

"Oount 1. And the plaintiff says that on February 6, 1903, he was the 
owner and holder of two negotiable promissory notes, copies of which are 
hereunto annexed and marked 'A' and 'B,' respectively, and the maker and 
indorser were one and the same person, and on said day plaintiff procured 
and caused the Pittsfield National Bank of Plttsfleld, in the state of New 
Hampshire, to forward and transmit said notes for tiim, the said plaintiff, 
to the National Shawmut Bank of Boston to be coUeeted by said National 
Shawmut Bank for hlm, the said plaintiff, and as his agent, and on said 
day the said the Pittsfield National Bank, acting as agent to transmit said 
notes, did, as requested by the plaintiff. transmit and forward for collection 
to the said National Shawmut Bank the said notes, and the said National 
Shawmut Bank on said February 6, 1903, received said notes as the plain- 
tlff's agent and undertook to collect the same for a reward to he paid to it 
by the plaintiff for collecting, and the said John E. Cassidy & Son, makers 
of said two notes hereinbefore mentioned, had on said February 6, 1903, 
and thence continually until the end of business hours on February 9, 1903, 
that last day belng the day of the maturity of said notes, a deposit in said 
défendant bank of a greater sum of money than was necessary to pay the 
said notes belonging to the plaintiff, to wit, a deposit of $12,000, which was 
avallable to pay the said notes, but said National Shawmut Bank then and 
there neglected to collect said notes and after bank hours of said February 
9, 1903, the said John E. Cassidy & Son, composed only of John E. Oassidy, 
made an assignmjent of ail their property for the beneflt of their creditors 
to Thomas Hunt, Esq., and to James H. Vahey, Esq., and the plainuff's 
said notes eould not thereafterwards be collected, and hâve not been col- 
lected, but are, as against the makers and indorsers, valueless to the dam- 
age of the plaintiff, and the plaintiff says this count is in contract." 

It will be observed that this count allèges that the Shawmut Bank 
"undertook to collect" the note; but theré was no such duty under- 
taken, unless thèse words are especially limited as we will show. The 
plaintiff réitérâtes in strong terms that the bank was to use reasonable 
eff'orts in the performance of its duty, which is, of course, correct ; 
but the first thing is to ascertain the extent of its duty. None of the 
cases relied on by the plaintiff aids the solution of this question. The 
first is Bank of Commerce v. Merchants' Bank of Memphis, 91 U. S- 
92, 23 L. Ed. 208, which relates simply to the question whether the 
collecting bank was authorized to surrender the bill of lading attached 
to a draf t on the acceptance of the draft, without awaiting its maturity. 
The next is Exchange Bank v. Third National Bank, 112 U. S. 276, 5 
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Sup. Ct. 141, 28 L. Ed. 722, which only raised the question whether 
the primary bank was liable for the defaults of a third bank to which 
it remitted the draft in question for collection. Another case cited is 
Wadsworth v. Adams, 138 U. S. 380, 11 Sup. Ct. 303, 34 L. Ed. 984, 
which, so far as we can discover, bas no relation whatever to the topic 
before us, and in no way concerns the duty of a collecting bank. The 
same may be said as to every other case relied on by the plaintiff. 

[1] We apprehend no question whatever as to the extent of the 
duty of the Shawmut Bank. The notes in this case were payable at 
"any bank in Boston." Therefore the entire duty of the Shawmut 
Bank was to présent them for payment to some bank in Boston, includ- 
ing its own counter, and, in case they were not paid, to require them 
to be properly protested either by its own officers or by a notary — or- 
dinarily by a notary. Whether the bank, or its notary, was required 
to notify any party except the bank or person from whom it received 
the notes for collection, or, at any rate, to notify anybody except the 
first indorser, varies according to local rules in différent states. How- 
ever, there is no indorser hère in the sensé in which we use the word ; 
so no question of notice, except to the bank from whom the Shawmut 
Bank received the notes, could arise, and that notice was given with 
légal promptness. 

The usage and the law hâve always been so clearly settled that, 
perhaps, we need not go farther with référence to the gênerai prop- 
osition. In Bank of Washington v. Triplett, 1 Pet. 25, 30, 7 L. Ed. 
?)7, Chief Justice Marshall spoke of the custom of transmitting notes 
for collection, as in this case, as a common usage of great public con- 
venience, "the efïect of which is well understood." It is in the light 
of that suitable observation that we discuss this question so far as it 
needs discussion. We are not called on to cite particular décisions in 
which this précise question was involved, because the duty of the 
Shawmut Bank was so well defined, as said by Chief Justice Marshall, 
that observations of various judges in the gênerai course of their opin- 
ions are sufficient. In Phipps v. Milbury Bank, 8 Metc. (Mass.) 79, 
84, where the défendant bank was a collecting bank like the Shawmut 
Bank in the case before us, the opinion in behalf of the court says : 

"Actlng as such agents, they were bound to make a légal demand of pay- 
ment of the promissors, and, upon nonpayment, to glve due notice of the 
dishonor to the Suffolk Bank, the holders, to enable them to give notice to 
such parties on the note as they intended to look to for payment. This I 
confflder to be ail theIr duty ; and, to blnd them to glve notice to ail the 
indorsers, there must be some spécial agreement between them." 

This not only states in a gênerai way the entire duty of the col- 
lecting bank, but, in observing that that bank was not required to 
notify ail the indorsers, the conclusion positively négatives the prop- 
osition that the collecting bank had any gênerai duty to collect the note. 
Likewise, in Ward v. Smith, 7 Wall. 447, 451, 19 L. Ed. 207, the opin- 
ion in behalf of the court observes in the same way that, when the 
instrument is lodged with the bank for collection, "the bank becomes 
the agent of the payée or obligée to receive payment," and "the agency 
extends no further." In this case there was no occasion for a demand 
and protest, and therefore no occasion to speak with référence to giv- 
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ing notice to any indorser; but this expression négatives any sugges- 
tion that there was any gênerai duty to <:ollect the instrument involved, 
of the kind claimed by the plaintiff hère. 

Cheney _v. Libby, 134 U. S. 68, 82, 10 Sup. Ct. 498, 33 L. Ed. 818, 
merely réitérâtes the language of Ward v. Smith; but Morse on 
Banking (4th Ed. 1903), at section 219, describes the duty of a col- 
lecting agent of negotiable paper, like the bank hère, "so to act as to 
secure and préserve the liability thereon of ail the parties prior to his 
principal." This is going farther than required by the law of the 
state where thèse notes were payable, where the most that is required 
is that the first indorser should be notified, leaving him or the holder 
to notify the other indorsers; but it succinctly describes the duty of 
the collecting agent to be to secure and préserve the liability of the 
parties to the paper without any suggestion of any further obligation. 
There fore we do not hesitate to say that, at common law, the Shaw- 
mut Bank had no duty of the kind described in the count which we 
hâve quoted, and that its only duty was to présent, as we hâve said, 
the note for payment at the proper time at the counter of some bank in 
Boston, including itself, and to notify its correspondent bank of any 
default. AU this was done. Daniel on Negotiable Instruments (Sth 
Ed. 1903) beginning at paragraph 327, discusses this topic in its va- 
rions aspects at length in entire harmony with the conclusion we hâve 
reached. 

[2] The plaintiff, however, relies on the 104th section of chapter 

73 of the Revised Laws of Massachusetts, reading as follows : 

"Sec. 104. Where tlie instrument is made payable at a bank it is équiva- 
lent to an order to the bank to pay the same for the accouut of the principal 
debtor thereon." 

In some localities it is quite customary for each business man to 
make his notes payable at the bank where he ordinarily keeps a deposit 
to his crédit. In every such case, however, he particularly spécifies the 
bank. The usage is to regard this spécification as in ail respects the 
same as a check providing for a note to be paid, and the same is ordi- 
narily honored precisely as such a check would be, and the note paid 
and charged up to the account of the promisor. It was said at our 
bar that there was no gênerai rule of this nature in Massachusetts, 
but it is of no particular conséquence whether this is so or not. The 
practice, where it exists, may be either a gênerai usage or a matter of 
law, or it may be simply a gênerai arrangement made between each 
depositor and his bank. We say it is not important, because it is an 
affair in which no one except the bank and the promisor on the note 
is concerned, the holder of a note being ordinarily precisely like the 
holder of a check, without remedy against a bank for nonpayment of 
either the note or the check. Chalmers' Bills of Exchange (7th Ed.) 
198; Hill V. Royds (1869) L,. R. 8 Eq. 290; Bank of England Case, 
[1891] App. Cas. 107, 157. At any rate, the practice or usage, or 
whatever it might be, required that the note should be made payable 
at the particular bank at which the promisor dealt, in the same man- 
ner in which an ordinary check would be expressly addressed, the note 
answering the purpose of a check. Therefore the presumption is that 
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the Massachusetts statute which we hâve cited was merely intended to 
give effect to the custom or usage or law, or whatever it is, wherever 
it prevails ; and theref ore it cannot be presumed to hâve intended to 
apply to any bank, except to a bank particularly named in the note. 
Moreover, notwithstanding ail the ingenuity of the plaintiff in hjs 
attempts to give the statute we hâve cited a différent interprétation, no 
différent interprétation can be given it. The statutory provision uses 
first the words "a bank," but subsequently contains "the bank." No- 
where does it contain the words "any bank," which the plaintiff insists 
on inserting into it. The words "a bank" are consistent with the 
désignation of a particular bank, and the words "the bank" necessarily 
involve that particularity. 

If the note had been particularly addressed to the Shawmut Bank, 
and it had had the money on deposit belonging to the promisor, and 
would thus hâve been particularly requested by the promisor to pay 
the notes, its plain duty on their présentation for payment would hâve 
been violated if it had refused to pay when it had the funds to do so; 
yet, in view of the fact that the notes were not payable at its counter, 
it was neither required to pay, nor had it any authority to do so. Un- 
der the circumstances, to hâve paid them from the promisor's deposit 
would hâve been beyond its authority, and a violation of its duty to 
him, unless there had been some other communication from the prom- 
isor to the Shawmut Bank which the record fails to show. Therefore 
it follows that ail the allégations of the count which we hâve quoted 
referring to the deposit to the crédit of the promisor at the Shawmut 
Bank are wholly immaterial, and need no further observations from us. 

[3] The second count charges the défendant bank with aiding to 
bring about a gênerai assignment for the benefit of creditors by the 
promisor in the notes, which assignment drew after it the balance to 
the crédit of the promisor, except so far as the same was oiïset by 
the défendant bank against certain notes of the promisor held by it, 
not then due. The bank is charged in this count with a lack of good 
faith, and especially with failing to inform the holder of the notes 
of the actual situation with référence to the deposit in question. Ail 
this, however, was entirely immaterial, because, as we hâve shown, 
the bank had no authority to apply the deposit towards thèse notes; 
and the record fails to show that the holder of the notes could hâve 
availed himself in any way of the deposit before the assignment was 
effected. Ail this disregards the fact that the bank had no duty to- 
wards the holder of the notes, except to présent them for payment, 
and give notice, as we hâve said. When it had done that, it was en- 
tirely relieved from ail further obligation. It would be unreasonable 
to hold that, because a bank happened to hâve certain notes for col- 
lection as to which it had done its full duty, as we hâve shown, it was 
embarrassed thereby with référence to protecting itself, or with réf- 
érence to promoting anything which might be regarded as for its own 
benefit or for the gênerai benefit of creditors. Ail the suggestions 
insisted upon by the plaintiff, to the effect that an agent cannot assume 
an adverse interest as against his principal, overlook the fact that the 
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nature and extent of the agency are to be considered in this connec- 
tion, and that with such considération the suggestion is impotent. 

After the Shawmut Bank had made its demand and given its notice, 
it had no further duties towards the plaintiff by reason of the rela- 
tions which vve hâve stated. From that time on the plaintiff had no 
right to consider the conduct of the bank with référence to any of 
the matters complained of by him. For that simple reason, it is not 
necessary to dwell upon thèse propositions further; but that the oiï- 
sets made by the bank were legitimate was settled with référence to 
the statutes in bankruptcy by New York County Bank v. Massey, 192 
U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380, and Lowell v. International 
Trust Co., a décision of this court of December 17, 1907, 158 Fed. 
781, 86 C. C. A. 137, and with référence to the state laws by Demmon 
V. Boylston Bank, 5 Cush. (Mass.) 194. It is also immaterial that the 
Shawmut Bank was active in preventing the plaintifï from attaching 
the funds in the Shawmut Bank, if it was thus active, as was settled 
by this court in Graham v. Peale, decided on October 5, 1909, reported 
in 173 Fed. 9, 14, 97 C. C. A. 311, where Bradley v. Fuller, 118 Mass. 
239, was fully and broadly approved. 

We hâve so far treated the provision of the Revised Laws of Mas- 
sachusetts which we bave cited as applying to this case so far as any 
question between local législation and the fédéral courts is concerned. 
Of course, it is settled generally that local législation touching the 
rights of varions parties to bills of exchange and promissory notes of 
a broad commercial character — that is, carrying interstate or inter- 
national relations — is not binding on the fédéral courts; but this rule 
is not applied to ordinary questions in regard to demand and payment 
and giving notice of the resuit thereof, or to anything else touching 
the immédiate question of collecting, because ail such matters are 
necessarily of local character. So we hâve no occasion to consider the 
applicability of the statute under the présent circumstances on account 
of any fédéral question. 

The judgment of the Circuit Court is affirmed, and the appellee re- 
covers its costs of appeal. 



HARRIS V. BROWN. 

(Circuit Court of Appeals, Eighth Circuit. April 22, 1911.) 

No. 3,405. 

1. Tbial (§ 46*) — Exclusion or Evidence— Necessitt of Offer. 

If a question asked of a witness testifying on a trial Is in proper 
form, and clearly admits of an answer relevant to the issues and favor- 
able to the party on whose side the witness is called, its exclusion is er- 
ror, although no statement is made of what is purposed to be proved; 
such a statement not having been requlred by the court. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 115-117; Dec. 
DIg. § 46.*] 

•For other cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. WlTNESSES (§ 58*) COMPETENCY— HUSBAND AND WlFE— KaNSAS STATUTE. 

Gen. St. Kan. 1909, § 5915 (Code Civ. Proc. § 321), which provides that 
husband and wife "shall be incompétent to testify for or against eaeli 
other concerning any communication made by one to tlie otber during 
ttie marriage, wliether called whlle tbat relation subsisted or after- 
wards," construed liberally, as requlred by statute and in harmony with 
cognate provisions and the settled législative policy of the state toward 
marrled women, makes liusband and wife compétent wituesses for or 
against each otlier in civil cases, except as to tbe communications specl- 
fied; and under Rev. St. § 858, as amended by Act June 29, 1908, c. 
3608, 34 Stat. 618 (U. S. Comp. St Supp. 1909, p. 242), whicb provides 
that the competency of witnesses in civil actions in the fédéral courts 
"shall be determined by the laws of the state or territory in which the 
court is held," a wife is a compétent witness for her husband in an ac- 
tion by him for aliénation of her affections, brought in a fédéral court in 
Kansas. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 164 ; Dec. Dlg. 
§ 58.* 

Competency In fédéral courts, following state praetiee, see notes to 
O'Connell v. Reed, 5 C. C. A. 602; Hinchman v. Parlin & Orendorlï Co., 
21 O. C. A. 278.] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action at law by Albert Harrîs against Thomas B. Brown. Judg- 
ment for défendant, and plaintifï brings error. Reversed. 

L,. W. Keplinger (C. W. Trickett, on the brief), for plaintiff in 
error. 

Thomas J. White (James F. Getty, on the brief) for défendant in 
error. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

ADAMS, Circuit Judge. Is the wife a compétent witness for her 
husband in a suit pending in the Circuit Court of the United States 
for the District of Kansas, brought by him against a third person to 
recover damages for the ahenation of her affections? This is the 
only question in the case. 

[1] It is first contended that the action of the trial court in hold- 
ing her to be incompétent was not assignable for error, because there 
was no démonstration of the immateriality of the évidence sought to 
be elicited from her, by an offer to prove what counsel thought she 
would swear to. In urging this point, counsel hâve doubtless over- 
looked the final and controUing décision of this court on that subject. 
In Stanley v. Beckham, 82 C. C. A. 304, 153 Fed. 152, this court, 
speaking by Circuit Judge, now Circuit Justice, Van Devanter, said : 

"But It Is said there was no offer to show the substance of the testimony 
proposed to be elicited by the questions propounded and excluded in rebuttal, 
and therefore it does not appear that their exclusion was réversible error. 
The premlse Is correct, but not the conclusion. The controlling rule, appli- 
cable where the witness testifles in person at the trial, and not by déposition, 
as stated by Mr. Justice Harlan, In BuckstafC v. Russell, 151 U. S. 626, 637, 
14 Sup. et 448, 452, 38 L. Ed. 292, is this: 'If the question is in proper form, 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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aud clearly admlts of an answer relevant to the issues and favorable to tlie 
pai'ty on whose slde the witness Is called, It wiU be error to exclude it. Of 
course, the court, in its discrétion, or on motion, may require the party, in 
whose behalf the question is put, to state the tacts proposed to he proved by 
the answer; but, if that be not done, the rejeetion of the answer will be 
deemed error or not, accordhig as the question upou its face, If proper in 
form, may or luay not clearly admit of an answer favorable to the party in 
whose behalf it is propounded.' [Cases eited.] As it is plain that hère the 
questions were in proper form, were relevant to the issues, and admltted of 
answers favorable to the party in whose behalf they were propounded, and 
as a statement of what was proposed to be proved was not required by the 
court, there was prejudicial error in not perniitting the questions to be an- 
swered." 

Accordingly, if we were dealing with the subject of relevancy or 
materiality of testimony, there would be no merit in defendant's con- 
tention, provided only the questions would hâve admitted of some 
answer relevant to the issues and favorable to the party propound- 
ing them. Much more is this true when objection is not made to the 
relevancy or materiality of any particular question, but to the compe- 
tency of a witness to testify at ail. 

The act of June 29, 1906 (34 Stat. 618), provides that: 

"The competency of a witness to testify in any civil action, suit, or pro- 
ceeding in the courts of the United States shall be determined by the laws of 
the State or terrltory in which the court is held." 

[2] The décision of the question involved in this case, therefore, 
turns on the true construction to be placed upon the laws of Kansas. 
The General Statutes 1909, § 5915 (Code Civ. Proc. § 321), in force at 
the time of the trial of this suit, enacts as f ollows : 

"The following persons shall be incompétent to testify: * * * Third, 
husband and wife, for or against each other. concernins any communication 
made by one to the other during the marriage, whether called while that 
relation subsisted or afterwards." 

This section is found in a statutory revision of the laws of the 
state which in express terms repealed ail other acts of a gênerai 
nature embodied or re-enacted in whole or in part in the revision. 
The rule of the common law was that husband and wife were incom- 
pétent witnesses for or against each other in any cause, civil or 
criminal. 

Statutes of many of the states, however, had from time to time 
relaxed or modified this rule of the common law ; and the state of 
Kansas is among them. Beginning with General Statutes 1868, c. 
80, § 323, p. 692, repeated unchanged in General Statutes 1901, § 
4771, p. 988, and repeated again in General Statutes 1905, § 5219, 
p. 1076, the rule in Kansas had uniformly been expressed thus: 

"The following persons shall be incompétent to testify: • * * Third, 
husband and wife, for or against each other, eaecept concerning transactions 
In which one acted as the agent of the other, or when they are joint parties 
and bave joint interest in the action ; but in no case shall either be perniitted 
to testify concerning any communication made by oue to the other during the 
marriage, whether called while tiiat lelation subsisted or afterwards." 

Thus the law stood continuously from 1868 until the revision in 
1909. During ail this period the husband or wife were incompétent 
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witnesses for or against each other except in the particulars specified. 
The rule was a gênerai condition of incompetency, subject to the ex- 
ceptions mentioned; but in the revision of 1909 a change appeared. 
The Législature dealt with the gênerai subject of "competency of wit- 
nesses," and laid down a gênerai rule, without making any exceptions, 
that husband and wife shall be incompétent to testify for or against 
each other "concerning any communication made by one to the other 
during the marriage, whether called while that relation subsisted or 
aftervvards." This constituted the entire législation on the subject. 

Plaintiff in error, plaintiff below, contends that the Législature, 
in adopting the revision of 1909, dealt exhaustively with the subject 
in question, and in effect declared husband and wife to be compétent 
in every respect, except as to communications between them during 
the marriage state ; while the défendant in error, défendant below, 
contends that the revision of 1909, by repealing the old statute mak- 
ing husband and wife incompétent witnesses except in the two particu- 
lars specified, in effect, repealed the provisions creating the exceptions 
to competency, and left the common-law rule of incompetency in full 
force and effect, and that as a resuit husband and wife are now utter- 
ly incompétent in the state of Kansas as witnesses for or against each 
other in every particular. This means that the relaxation of the com- 
mon-law rule which for a long time had permitted husband and wife 
to testify for or against each other, at least in matters where they 
were jointly interested or in which one acted as agent for the other, 
had in the opinion of the Législature been found to be a mistake, and 
that the Législature intended by the last revision to correct the mis- 
take, and, for the future, to subject husband and wife to the common- 
law total disability of being unable to testify at ail for or against each 
other. We cannot think this was the législative intent. 

The Constitution of Kansas (art. 15, § 6) adopted in 1859, ordained 
as f ollows : 

"The Législature shall provide for the protection of the rights of women, 
m acquiring and possessliig property, real, Personal and mixed, separate and 
apart from the husband." 

In compliance with this constitutional command, the Législature, 
on March 20, 1868 (G. S. 1868, p. 562), enacted a law in effect that 
the property real and personal owned by a married woman at the time 
of her marriage, and any other property thereafterwards acquired by 
her, should be and become her sole and separate property notwith- 
standing her marriage ; that she should be allowed, even while the mar- 
riage relation existed, to bargain, sell, and convey her real and Per- 
sonal property, and enter into any contract with référence to them, 
in the same manner, to the same extent, and with like efïect as a 
married man could do with relation to his real and personal property; 
that she might carry on any trade or business or perform any labor 
or service on her sole and separate account and use and invest her 
earnings in her own name, and she was empowered to sue and be 
sued as if she were unmarried. 

Such has remained the law governing her rights to the présent day, 
and provisions to that efïect similar to those found in the General 
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Statutes of 1868 hâve been carried forWard into the several revisions 
of the statute made since then. Moreover, beginning with the Re- 
vision of 1868 and found in every subséquent revision there has been 
the following provision : 

"The common law, as modifled by constitutlonal and statutory law, judi- 
cial décisions, and the condition and wants of the poople, shall reinaln in 
force in aid of the gênerai statutes of this state ; but the rule of the common 
law, that statutes in dérogation thereof shall be strietly construed, shall not 
be applicable to any gênerai statute of this state ; but ail such statutes shall 
be liberally construed to promote their objeet." G. S. 18G8, § 3, p. 1127; G. 
S. 1901, i 8014 ; G. S. 1905, § 8746 ; G. S. 1909, § 9850. 

By the constitutional provision and statutes just referred to, the 
common-law unity of husband and wife, and the dependence of the 
latter upon the former, in many respects hâve been abrogated, and the 
wife has stood in law a feme sole for many purposes. "The condition 
and wants of the people," as established by this législation, to which 
the common law from the beginning was required to bend, would 
seem naturally and reasonably to incline the Législature to enlarge 
rather than restrict the power of this new business woman, so that 
she might testify freely in the assertion of her own rights, whether 
against her husband or anybody else who might infringe them. More- 
over, the injunction of the Législature found in every revision of its 
laws requires the court to ignore the generally accepted rule that stat- 
utes in dérogation of the common law should be strietly construed 
and to liberally construe them to promote their manifest purposes. 
This eflfectually does away with the argument of defendant's counsel, 
based on the gênerai rule that repeals of the common law by impli- 
cation are not favored and that statutes shall not be construed as 
changing the common law except so far as they expressly so déclare. 

We are, therefore, left untrammeled by any technical rules of con- 
struction, to ascertain as best we may the actual intent of the Légis- 
lature in enacting the provisions of the third paragraph of section 
5915 of the Revision of 1909. Our duty is to see that they be "Hber- 
ally construed to promote their objeet." The state of Kansas had 
nearly 50 years before this enactment largely emancipated the wife 
from her common-law incapacity to act as a feme sole; had endowed 
her with rights, privilèges and powers unknown to the common law ; 
had enabled her, for the protection of thèse rights and the exercise of 
thèse powers, to sue and be sued in the courts of the state as if she 
were unmarried. In addition to this the Législature at an early day 
(G. S. 1868, p. 691) removed the common-law disqualification of ail 
witnesses by reason of personal interest. Following thèse remédiai 
provisions came the enactment that husband and wife snould be in- 
compétent to testify for or against each other except concerning trans- 
actions of agency one for the other or of joint interest of both ; spécial 
emphasis being laid upon the incompetency to testify concerning in- 
tercommunications between them during the marriage state. From 
that early period until 1909 the law remained as just indicated, and 
married women continually testified for or against their husbands in 
ail matters of agency or joint interest, but were never permitted to 
disclose communications made to each other during the marriage 
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State. If, now, the act of 1909 is to be construed as contended for 
by defendant's counsel, married women can no longer testify even 
concerning transactions of agency for or joint interest with their 
husbands. That time-honored privilège is taken away. Did the Lég- 
islature mean to do so? 

Again, if counsel's contention is correct, wliy is the third paragraph 
of section 5915 inserted at ail? On their theory, it serves no purpose 
whatever. At common law husband and wife were totally incompé- 
tent to testify as witnesses for or against each other on any subject. 
This third paragraph, construed as defendant's counsel ask, makes no 
exception to this gênerai rule of incompetency. It is nothing but a 
re-enactment of the common-law rule. Ali it says is that husband 
and wife shall be incompétent to testify as witnesses for or against 
each other concerning communications, etc. AU that amounts to is 
a spécification of one of the subjects as to which by the common law 
they were totally incompétent. If husband and wife are totally in- 
compétent, of course they are incompétent to testify concerning com- 
munications passed between them during the marriage state. Accord- 
ingly, if counsel for défendant are right, the third paragraph is pure 
surplusage, and bas no force or meaning whatsoever. This conclu- 
sion should not be reached, if any rational and effective interprétation 
can be given to it. 

In view of the foregoing conséquences of defendant's contention, 
we are constrained to hold them to be unsound. To sustain them 
would directly thwart the progressive and long-standing policy of 
the State in permitting husband and wife to testify for or against each 
other in matters of agency for each other, or in matters in which 
they had a joint interest, and would violate a cardinal principle of 
construction of statutes that force and effect should be given if pos- 
sible to every act of the Législature. Not only so, but we think the 
statutes in question, beginning with section 5911 and ending with sec- 
tion 5915 (Code Civ. Proc. §§ 317, 321), ail indicate that the Légis- 
lature, in dealing with the gênerai subject of "competency of wit- 
nesses," assumes as a gênerai rule and as a premise that ail persons 
were compétent witnesses, but undertook to specify in the interests 
of public policy certain exceptions thereto: 

(1) "Persons who are of unsound mind at tbe time of their production for 
exanilnatlon ;" (2) "Children under ten years of âge who appear incapable 
of reeelving just impressions of the faets respectlng which they are exam- 
ined, or of relating them truly; * * * (4) An attorney, concerning any 
communications made to him by hls client in that relation, or his advice 
thereon, without the client's consent;" (5) "A clergyman or priest, concerning 
any confession made to him" etc. ; (6) "A physieian or surgeon concerning 
any communication made to him," etc. 

The persons thus far referred to are clearly exceptions to the gên- 
erai rule. The assumption was that ail persons and ail children and 
ail attorneys and ail clergymen and ail physicians are compétent wit- 
nesses ; but the Législature designated certain particulars with respect 
to which the rule of competency should not prevail. Now why is 
not the third exception, "Husband and wife, for or against each 
other, concerning any communication," etc., of the same kind? Why 
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does not the maxim "noscitur a sociis" apply, and require us to treat 
it the same as we treat the other five, namely, as exceptions to the 
gênerai rule of competency so far, and so far only, as intercommuni- 
cations are concerned. We think that is what the Législature meant. 
It follows that the wife in this case vvas a compétent witness for her 
husband for ail matters excepting communications made by one to 
the other during the marriage state. 

The judgment is accordingly reversed, and the cause remanded for 
a new trial. 



GAY et al. v. HUDSON RIVER ELECTRIC POWER CO. et al. 
SAME V. HUDSOÎSr RIVER ELECTRIC POWER OO. 
(Circuit Court of Appeals, Second Circuit Aprll 21, 1911.) 
No. 222. 

1. Corporations (§ 547*) — Powers — Disposition of Propebtt— Rigiits of 

Crbditobs. 

A corporation generally bas the right to hold and dispose of its assets, 
subject only to the right of the state and of its stoekholders to lusist 
that it keep within the powers conferred by Its charter, and a creditor 
cannot corne into a court of equity, and enjoin it froin niuking a contract 
or conveyauce, nor, where the court is wlnding up its affairs, object to a 
traiisfer of a portion of the corporate assets, consummated long before 
the receivership, merely on the ground that in making sueh transfer or 
conveyance it exceeded its charter powers ; but in either case he niust 
show as a ground for such relief some fraud or breach of trust as against 
him. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 547.*] 

2. Corporations (§ 370*) — Powers— Subsidiary Corporations. 

The offlcers of a subsidiary corporation are not acting beyond its pow- 
ers when they agrée that crédits which exist upon its books only through 
the action of the corporation which manages its affialrs may be offset 
against the debts of such managing corporation. 

[Ed. Note.— For other cases, see Corporations, Dec. Dig. § 370.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by Eben lî. Gay and Joseph W. Jackson against the 
Hudson River Electric Power Company and others and against the 
Company alone. The New England Trust Company and the Guaran- 
ty Trust Company of New York, creditors of défendant company, ap- 
peal from an order approving an agreement of settlement between 
the receivers and the General Electric Company. AfKrmed. 

The order of the Circuit Court approved an agreement of settle- 
ment between the General Electric Company and the receivers of cor- 
porations called the Hudson River Companies. The appellànts are 
creditors of one of thèse corporations — the Hudson River Electric 
Company. The facts thought necessary to be considered in connection 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with the controlling questions of law in the case are stated in the 
opinion.^ 

Winthrop & Stimson (Franklin H. Mills and Albert W. Putnam, of 
counsel), for Guaranty Trust Co. 

Tyler & Young (B. E. Eames, Charles H. Tyler,.Owen D. Young, 
and Robert A. Pritchard, of counsel), for New England Trust Co. 

George B. Curtiss and A. J. Rose, for receivers. 

James O. Carr and Eewis E. Carr, for General Electric Co. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The record présents a case of eight as- 
sociated corporations, of which one was a managing and controlling 
Company. Some corporations generated electricity, and others trans- 
mitted it. Some sold electrical power, and others used it in various 
ways. Still others delivered and sold electric light. Practically there 
was one enterprise, with différent departments. The business of ail 
of the corporations was transacted through the managing company. 
Ail receipts were deposited to its crédit, although bookkeeping entries 
were made crediting them to différent companies. So the several cor- 
porations were charged on the books with disbursements made by the 
managing company for their respective accounts. 

The managing corporation was the Hudson River Electric Power 
Company, and the subsidiary corporation under considération in this 
case was the Hudson River Electric Company. The latter corpora- 
tion was a distributing company, and it never owned any station for 
the génération of electrical power. 

The Hudson River Electric Company with two other subsidiary 
companies, entered into a contract with the General Electric Com- 
pany under which they agreed to furnish power to that corporation. 
The agreement provided that payment for such power should be made 
to the Hudson River Electric Company. Penalties were prescribed 
for the failure of the vendors to deliver power according to the agree- 
ment. Under this agreement electrical power amounting to upwards 
of $200,000 was furnished to the General Electrical Company, which 
was never paid for, except by way of the set-ofï to which we shall re- 
fer. 

The General Electric Company sold to the managing company — 
the Hudson River Electric Povi'er Company — merchandise to an 
amount approximating the amount which it owed for the power pur- 
chased. A portion of this merchandise was used for the benefit of 
the Hudson River Electric Company. 

1 The situation diselosed by the record in this case is a complicated one. 
Even a summary of the facts would require an extended statenient. But 
such a statement Is thought unnecessary for the proper présentation of the 
légal questions upon which the détermination of the case dépends. Conse- 
.quently only such facts as are essential to an understanding of those ques- 
tions a^e stated in the opinion, and resort must be had to the record for the 
terms of the agreements between the différent parties, the détails of the ac- 
counts between the General Electric Company and the Hudson River Com- 
panies, and the partieulars of the indebtedness of those companies among 
themselves. 
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[1] It did not clearly appear that prior to April 28, 1908, there was 
any express agreement that the General Electric Company should off- 
set the debt of the managing company for merchandise purchased 
against the amount which it owed the subsidiary corporation for pow- 
er supplied, although the methods of doing business, the relations of 
the corporations, and the course of dealing were such as to lead the 
General Electric Company reasonably to believe that it was deahng 
with the différent corporations as a single enterprise and that such set- 
off would be allowed. Adjustments of accounts were also made tend- 
ing to show that such was the understanding of the associated compa- 
nies. On said April 28, 1908, however, an agreement was entered into 
between the General Electric Company and said Hudson River Elec- 
tric Power Company, said Hudson River Electric Company, and an- 
other allied corporation, wherein it was expressly stipulated that 
power bills against the General Electric Company should be applied 
on the unsecured obligations of the associated companies, or any of 
them. This agreement was signed by the treasurer of the Hudson 
River Electric Company, and the offsets were duly made upon the 
books of the différent corporations. 

The settlement approved by the Circuit Court — from which ap- 
proval this appeal is taken — recognized the set-off of the accounts in 
accordance with said agreement, and the propriety of the order ap- 
pealed from may properly be tested by the validity of such set-off.^ 
This question, however, necessarily involves and in great measure dé- 
pends upon a larger question. The inter-relations of thèse associated 
corporations hâve an important bearing both upon the right of set- 
off irrespective of agreement, and upon the validity of the agreement 
conferring such right. 

In the récent case of Matter of Watertown Paper Co., 169 Eed. 252, 
94 C. C. A. 528, this court had occasion to state some gênerai princi- 
ples concerning the légal status of corporations, the affairs of which 
are involved and intermingled. In that case we said: 

"It Is an elementary and fundamental prlnciple of corporation law that a 
corporation Is an entity separate and distinct from its stockholders and from 
other corporations witli wl\ich they may be connected. The fact that the 
stockholders of two separately chartered corporations are identical, that one 
owns shares in another, and that they hâve niutual dealings, will not, as a 
gênerai rule, merge them into one corporation or prevent the enforcernent 
against the insolvent estate of one, of an othervvlse valid clalm of the other. 
* * • The only exceptions to that rule [of separate corporate existence 

2 The respondents contend that the settlement may be approved on other 
grounds than upon the right of set-off. It is urged that it involved the can- 
cellation of a contract burdensome to the Hudson River Electric Company 
and to other of the Hudson Blver Companies, as well as the discharge of a 
large araount in penalties due the General Electric Cbmpany for defaults un- 
der suclf contract. As indicated In the text, however, the controlling ques- 
tion upon which we shall either accept or reject the settlement is whether 
the right of set-off is or is not established. So, if we approve the settlement,. 
it will stand upon the considérations stated therein — the settlng otf of the 
accounts, as well as, Incidentally, the cancellation of the contract and the 
discharge of penalties. We shall not attempt to impose any new conditions or 
considérations upon the General Electric Company ; e. g., that It release de- 
mands against the Hudson River Electric Company as Indorser. 
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and liability] possibly applicable hère are: (1) The légal fiction of distinct 
corporate existence will be disregarded when necessary to circumvent fraud. 
(2) It may also be disregarded In a case where a corporation is so organized 
and controUed and its affairs are so conducted as to make it merely an ad- 
junct or Instrumentality of another corporation." 

There would be much ground for holding that the Hudson River 
Electric Company cornes within the second exception to the rule of 
distinct corporate existence. The record clearly indicates that it was 
organized and controlled as a subsidiary corporation, and that its af- 
fairs were so conducted as to make it, practically, an adjunct of the 
managing corporation — the Hudson River Electric Power Company. 
It would seem that we would not be departing from established prin- 
ciples if we should regard this book crédit of the Hudson River Elec- 
tric Company as really existing in favor of the managing corporation, 
the Electric Power Company, against which, without spécial agree- 
ment, this demand against the managing corporation might properly 
be ofïset. It would be équitable so to hold. The Hudson Electric 
Company did not generate the power which it sold. It obtained it 
only through the bookkeeping of the managing company from another 
subsidiary corporation. The managing corporation did not use the 
merchandise which it bought. It distributed it among the various sub- 
sidiary companies. The offset could hardly be regarded as unfair to 
the Hudson River Electric Company, while it would be grossly unfair 
to the General Electric Company to compel it to pay its indebtedness 
to one of the companies and to look to an insolvent associate for the 
payment of its own account." 

But it is unnecessary to décide this case upon the ground just con- 
sidered, and we distinctly refrain from so doing. As we hâve seen, 
the Hudson River Electric Company expressly agreed that the accounts 
in question should be offset, and with an agreement to that effect in 
the case, we are not obliged to détermine the rights of the parties with 
it out. 

The appellants, however, insist that the agreement of set-off con- 
stituted an ultra vires act upon the part of the treasurer of the Hud- 
son River Electric Company, whether with or without the author- 
ity of the board of directors, "and that such action may be set aside 
by stockholders of the corporation or creditors who are injured 
thereby." 

This contention asserts a right in creditors which does not ordinari- 
ly exist. The so-called "trust fund doctrine" affords no ground for the 
contention that creditors can interfère in the management of a going 
corporation. A corporation generally has the right to hold and dis- 
pose of its assets, subject only to the right of the state and of its stock- 
holders to insist that it keep within the powers conferred by its char- 
ter. A créditer cannot corne into a court of equity and enjoin a cor- 

8 It must be understood that in considering this case we are not laying 
down any gênerai rule contravening the proposition urged by the appellants, 
that in the administration of the afCairs of thèse assoclated corporations the 
assets of one corporation should not be dlverted to pay the debts of another. 
We confine ourselves to the right of this particular claimant to insist upon 
a set-off of thèse particular accounts. 
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poration from making a contract or conveyance merely because it is 
ultra vires. He must show as a ground for the relief sought some 
fraud or breach of trust as against him. Similarly, we think it the 
better view that a créditer cannot intervene in a court of equity which 
is winding up the affairs of a corporation and object to the transfer 
of a portion of the corporate assets consummated long before the re- 
ceivership merely upon the ground that the corporation in making 
such transfer exceeded its chartered powers. Either a fraudulent or 
voluntary conveyance should be shown. 

[2] Assuming, however, that the appellant creditors may raise the 
question of ultra vires, we reach the same resuit. In our opinion, the 
ofificers of a subsidiary corporation, like the Hudson Electric Com- 
pany^ are not acting beyond its powers when they agrée that crédits 
which exist upon its books only through the action of a corporation 
which manages its affairs may be offset against the debts of such man- 
aging corporation. The relations of corporations of this nature are 
such that the courts should not be swift to hold ultra vires their mu- 
tual arrangements or to apply the test of direct spécial benefit in every 
transaction. 

The appellants also contend that the agreement of set-off amounted 
to a fraudulent conveyance; but the essential élément of an intent 
to defraud was wholly absent. Neither can it be said to bave amounted 
to a voluntary conveyance, for the Hudson River Electric Company 
obtained thereby a large sum of money which it uséd to pay its bond 
intërest with, and, besides, we think there were other considérations. 

For thèse reasons it is our opinion that the accounts in question 
were properly set off, and that the agreement of settlement, recog- 
nizing such action and dealing with it, as well as with other matters, 
was properly approved by the Circuit Court. 

The order is affirmed, with costs. 



FIRST NAT. BAKK OF SHENANDOAH v. T^IEWER. 

(Circuit Court of Appeals, Eigbtli Circuit April 29, 1911.) 

No. 3,430. 

(Syllahus by the Court.) 

1. Altération dp Instruments (§ 27*) — Bills and Notes-Bubden of Proof. 

Wiiere an innocent puretiaser for value before maturity liolds commer- 
cial paper that is fair on its face, and that gives no indication of any 
modification by interlineation or otlierwise, the burden is on the maker 
to prove any altération that he claims was made subséquent to the exé- 
cution of the note. 

[Ed. Note. — For other cases, see Altération of Instruments, Cent. Dig. 
§§ 230-247; Dec. Dlg. § 27.*] 

2. CouKTs (§§ 360, 361, 372*) — National Courts must Exercise Independent 

Judgments upon — State Décisions Not Controlling. 

It is the du'ty of the national courts to exercise tbeir independent judg- 
ments in the detenuination of ail questions of gênerai commercial law, 
of gênerai jurisprudence, and of right under the Constitution and laws 

•For other cases see same topic & § numesb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the United States, although the décisions of state courts may not ac- 
cord with them. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. §§ 360, 361, 372.* 
Concluslveness of judgment between fédéral and state courts, see notes 
to Kansas Citv, Ft. S. & M. R. Co. v. Morgan, 21 C. O. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 G. 0. A. 468.] 

3. Altekation of Instruments (§ 28*) — Evidence of Condition Subséquent 
To SiGNiNG Compétent. 

On the issue of altération of a promissory note after it was signed by 
the maker, proof had been made that the plaintilï was an innocent pur- 
chaser for value before maturity, the défendant had testifled that the 
note was materially changed after he signed it, and the agent of the 
payée who took the noté had testified that it was in the same condition 
when the défendant signed it that it was at the trial. 

Held, the testimony of the seeretary of the payée that he received the 
note by mail from the agent a few days after it was dated, and that it 
was then in its condition at the trial, was compétent and material, and 
should hâve been aduiitted in évidence. 

[Ed. Note. — For other cases, see Altération of Instruments, Cent Dig. 
§§ 248^258 ; Dec. Dig. § 28 ;* Evidence, Cent. Dig. §§ 1900-1902.] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action by the First National Bank of Shenandoah aî^ainst Nickolas. 
Liewer. Judgment for défendant, and plaintiff brings error. Reversed 
and remanded. 

Emmet Tinley (Earl R. Ferguson and W. E. Mitchell, on the brief), 
for plaintifï in error. 

Frederick S. Berry, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The First National Bank of Shenan- 
doah, lowa, brought an action against Nickolas Liewer for $2,400.00 
and alleged in its pétition that on September 6, 1907, he made and de- 
livered to the Wonder Stock Powder Company, a corporation, his 
promissory note, whereby he agreed to pay to the order of that Com- 
pany on January 1, 1908, $2,400.00 and interest, and that before the 
note matured the bank in good faith discounted it, and the powder 
Company indorsed and transferred it for value to the bank. Liewer, 
the défendant below, answered (1) that he never signed the note; and 
(2) that, if he ever did, it was a note for $24.00, and that it had been 
subsequently changed to a note for $2,400.00. The issues thus made 
were tried by a jury, which returned a verdict for the défendant. 

At the close of the trial the défendant had testified that his signature 
to the note was genuine, and that fact was conclusively established. 
The note was fair on its face. There were no interlineations, inser- 
tions, or indications of altérations upon it; but the défendant had tes- 
tified that it was for only $24.00 when he signed it, and that it had been 
subsequently so changed as to make it a note for $2,400.00. The agent 
who took the note from the défendant for the powder company had 
testified that he wrote it, and that it was for $2,400.00 when the de- 

•For other cases see same topic & % numbbe in Dec. & Am. Diga. 1907 to date, & Rep'r ladexei 
187 F.— 2 
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fendant signed and he received it. There was conclusive proof that 
the bank was a bona fide purchaser of the note for value before ma- 
turity without notice of any défense to it. The court charged the jury 
that the only issue for them to détermine was whether or not the note 
was altered from one for $24.00 to one for $2,400.00 after the défend- 
ant signed it. The bank requested the court to charge the jury that 
upon this issue the burden of proof was upon the défendant. It de- 
clined to do so, and instructed them that this burden was upon the 
plaintifï, and this ruHng is assigned as error. The assignment is well 
made. 

[1] Where an innocent purchaser for value before maturity holds 
commercial paper that is fair on its face, and that gives no indications 
of any modification by interlineation or otherwise, the burden is on the 
maker to prove any altération which he claims was made subséquent to 
its exécution by him. United States v. Linn, 1 How. 104, 111, 112, 11 
L. Ed. 64; Smith v. United States, 69 U. S. 219, 231, 232, 17 L. Ed. 
788; Sturm v. Boker, 150 U. S. 312, 340, 14 Sup. Ct. 99, 37 L. Ed. 
1093; Murray v. Lardner, 2 Wall. 110, 121, 17 L. Ed. 857; Wilson v. 
Hayes, 40 Minn. 531, 536, 537, 42 N. W. 467, 4 L. R. A. 196, 12 Am. 
St. Rep. 754; Hagan v. Merchants', etc., Ins. Co., 81 lowa, 321, 329, 
330, 46 N. W. 1114, 25 Am. St. Rep. 493; Colby v. Foxworthy, 80 
Neb. 239, 114 N. W. 174; McClintock v. State Bank of Table Rock, 
52 Neb. 130, 132, 71 N. W. 978. 

It is true that the Suprême Court of Nebraska, the state in which- 
this note was made, has held that, when the issue of altération or not 
after signing arises under a gênerai déniai of the making of the note 
and nothing more in the answer, the burden is upon the plaintifï (Ohio 
National Bank v. Gill Bros., 85 Neb. 718, 124 N. W. 152, 153; Bothell 
V. Miller, 87 Neb. 835, 128 N. W. 628, 629), and that when it arises 
under an allégation in the answer of altération after the signing the 
burden is on the défendant (McClintock v. State Bank of Table Rock, 
52 Neb. 130, 132, 71 N. W. 978). Even under this rule, the burden 
seems to hâve been on the défendant at the close of the trial in the 
case at bar, because by his answer he had made two issues : (1) Wheth- 
er his purported signature upon the alleged promissory note, which 
was set out in full in the pétition, was his genuine signature, or was a 
forgery, for to this issue his answer restricted his first défense, and 
that issue had been conclusively determined by his sworn admission and 
other évidence; and (2) whether or not the averments in his second 
défense that the note was altered after he signed it were true. 

But the issue of law hère presented is broader than a mère question 
of pleading or practice. It présents a question of gênerai commercial 
law. Its décision conditions the immunity of commercial paper in the 
hands of innocent purchasers from successful attack on account of the 
equities of prior parties to it ; for in the last analysis it is the rules of 
évidence, and thèse alone, that protect and sustain that immunity. 

[2] And it is the duty of the national courts to exercise their inde- 
pendent judgments in determining ail questions of gênerai commer- 
cial law, of gênerai jurisprudence, and of right under the Constitution 
and laws of the United States. They are not controlled by the deci- 
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sions of state courts on questions of gênerai commercial law. Rail- 
road Company v. National Bank, 102 U. S. 14, 57, 26 L. Ed. 61 ; H. 
Scherer & Co. v. Everest, 94 C. C. A. 346, 355-6, 168 Fed. 822, 831, 
832; Railroad Company v. Lockwood, 17 Wall. 357, 368, 21 L. Ed. 
627; Myrick v. Railroad Co., 107 U. S. 102, 1 Sup. Ct. 425, 27 L. Ed. 
325; Carpenter v. Insurance Co., 16 Pet. 495, 511, 10 L. Ed. 1044; 
Swift V. Tyson, 16 Pet. 1, 10 L. Ed. 865; Bur^ess v. Seligman, 107 
U. S. 20, 33, 2 Sup. et. 10, 27 L. Ed. 359; Smith v. Alabama, 124 U. 
S. 465, 478, 8 Sup. Ct. 564, 31 L. Ed. 508; Bûcher v. Railroad Co., 
125 U. S. 555, 583, 8 Sup. Ct. 974, 31 L. Ed. 795 ; Liverpool & G. W. 
Steam Co. v. Phénix Insurance Co., 129 U. S. 397, 443, 9 Sup. Ct. 
469, 32 L. Ed. 788. Mr. Justice Clifford said, in Railroad Company 
V. National Bank, 102 U. S. 14, 57, 26 E. Ed. 61, more than 30 years 
ago: 

"Transactions of a commercial character extend throughout the clvllized 
world, and It Is well known that they are chlefly condueted through tbe 
médium of bllls of exebange and other negotiable instruments. Uniformity 
of décision Is a matter of great public convenienee and universal necessity, 
acknowledged by ail commercial nations. Should this court adopt a prlnei- 
ple of décision which, when carried into effeet, would establish as many dif- 
férent raies for the détermination of commercial controversies as there are 
States in the Union, It would justly be considered a public calamity, as it 
must necessarily depreciate our negotiable securlties in ail the foreign mar- 
liets of the world where our merchants hâve commercial transactions." 

When the fact is established by the admission of the maker, or by 
other conclusive évidence, that he signed a promissory note fair on 
its face, which is owned by an innocent purchaser for value, the légal 
presumption arises under both the commercial and the criminal law 
that no one wrongfully changed it after it was signed ; for ail men are 
presumed to be innocent until they are proved to be guilty, and that 
the maker is bound by his obligation as it reads. This presumption is 
not, and it ought not to be, reversed by the mère fact that a défendant, 
who claims that his note was fraudulently altered after he signed it, 
présents that issue under a gênerai déniai that he made it, instead of 
presenting it under an admission of the fact that he signed it and an 
averment that some one afterwards wrongfully changed it. This was 
the holding of the Suprême Court in United States v. Linn, 1 How. 
104, 111, 112, 11 L. Ed. 64, where there were three counts on the same 
instrument, an answer of non est factum to the first, and pleas that 
the seals were attached after the signing to the second and third, and 
that court held that the burden was on the défendants to prove any 
altération, made subséquent to the signing, which was not obvions upon 
the face of the instrument. It is, perhaps, even more important that 
the rule on this subject should be certain and uniform than it is that it 
should be right; for it would be intolérable that rulesof commercial 
law like this in question, conditioning the character and value of com- 
mercial paper, should dififer in différent states, so that purchasers would 
be compelled to search the statutes and décisions therein before they 
could safely buy it in reliance upon its immunity from attack on ac- 
count of the equities between prior parties. And the only hope of such 
certainty and uniformity lies in following and enforcing the rules laid 
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down by the Suprême Court. The court below should Hâve given the 
instruction, requested by the plaintiff, that the burden was on the de- 
fendant to prove.the aUeration. 

[3] There was another error in the trial of this case. After the de- 
fendant had testified that the word "hundred" was written into the 
note, and that ciphers were added to the "$24" therein, so as to make 
it "$2,400.00," after he signed it, and the agent of the powder com- 
pany who wrote and took the note had testified to the contrary, the 
clerk and secretary of the powder company was called and sworn, and 
the défendant offered to prove by him that he received the note by mail 
from the agent who took it shortly after its date, and that it was in 
the same condition then that it was at the time of the trial. This of- 
fered évidence the court excluded. The issue tendered by the second 
défense pleaded in the answer was not whether or not the agent who took 
the note altered it, but whether or not any one altered it after it was 
signed ; and the testimony of every one into whose hands it came after 
it was made that it was in its présent condition when he first saw it 
was compétent and material. The court should hâve received the of- 
fered évidence. 

The judgment below must therefore be reversed, and the case must 
be remanded to the court below, with instructions to grant a new trial ; 
and it is so ordered. 



CITY OF LArORTE, IND., r. NORTHERN TRUST 00. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 19H.) 

No. 1,618. 

1. Lis Pendens (§ 1.3*) — Construction of Statute — Actioîts Affected. 

Tlie lis lîentlens statute of Indiana (Burns' Ann. St. 1894, § 327), pro- 
viding that "whenever any person shall liave eommenced a suit to en- 
force any lien upon, risM to or interest in any real estate, upon, any 
claim not founded upon an instrument executed by the party having the 
lefral title to such real estate, as appears from the proper records of 
such county and recorded as by lavv reqiilred, it shall be the duty of such 
person to file a written notice," etc., does not apply to suit on behalf of 
taxpayers to enjoin alleged illégal action of a city council in attempting 
to increase the city indebtedness, whlch Is governed by the common-law 
rule as to lis pendens. 

[Ed. Note. — For other cases, see lis Pendens, Cent. Dig. § 23; Dec. 
Dlg. § 13.*] 

2. Lis Pendens (§ 25*) — Pebsons Bound bt Judgment— Mortgagees of Cor- 

poration. 

The gênerai rule of lis pendens that ail persons dealing with proijerty 
are bound to take notice of a suit pendlng with regard to the title thereto, 
and wiU at their péril purchase the same from any of the parties to the 
suit, is subject to exception in case of negotiable securities purchased 
before maturity and articles of ordinary commerce sold in the usual way ; 
but such exception rests on grounds of public policy due to the transitory 
nature of the property, and does not extend to a corporate mortgage giveu 
to seeure bonds, whether by a strictly pri\ate or a public service corpo- 
ration, co^■ering real estate or chattels affixed to realty, which is gov- 

•For other cases see same topic & § numbek m Dec. & Am. Digs. 1907 to date, & Rep'r Infleiea 
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eriied by tlie gênerai rnle, and ail riglits tliereunder are subject to tbe 
issue of a suit affeeting tbe prop«rty pending at the time of its exécution. 
[Ed. Note. — For otlier cases, see Lis l'endens, Dec. Dig. § 25.*] 

3. Lis Pendens (§ 25*) — Opération and Effbct— Mortgage Made by Corpo- 
ration Pendente Lite. 

A c-ity owniug a waterworks plant, but at tl'.e time witliout a supply of 
water sultable for domestic use, and being unable hecause of tlie consti- 
tutioual limitation on its indobtedness to build an extension to secure an 
adéquate supply, iiassed an ordinance by which it granted to a water 
supply Company orgauized for the purpose tlie right to lay pipes through 
the streets and public grounds to its réservoirs, aud to build a pumi>ing 
station on its waterworks site, and contracted to buy from the company 
for a term of years a stated number of gallons of water per month deliv- 
ered in its réservoir, and also to purchase $30.000 worth of the company's 
stock. The company agreed t» procure an adéquate supply of pure water 
from a designated source outside of the city, purchase right of way, and 
construct works and pipe Unes to liring the same to the city. After the 
passage of the ordinance suit was brought by taxpayers against the city, 
its offlcers, and the water supply comiiany to restrain the earrying out 
of the contract or the Issuance of bonds by either party, but a prelimi- 
nary injunction having been denied, the city issued and sold bonds for 
$30,000 and paid it for stock of the company, with which, together with 
the proceeds of bonds issued by the company, secure<l by mortgage on its 
property, the extension was made. The city then pnrchased for §10,000 
the remaining stock of the company from the eontractors to whom it had 
been Issued, and who were also the incorporators of the company, and 
the city operated the entire plant. By final decree in the taxpayers' suit 
snbsequently entered it was ad.nidged that the ordinance aud contract of 
the city were ultra vires and void, as having been made pursuant to a 
fraudiilent scheme devised by the city offlcers and eontractors to évade 
the constltutlonal limitation upon tlie indebtedness of the city, and en- 
able it to build aud own the waterworks extension, which was paid for 
entirely by the city and from the proceeds of the bonds issued by the 
company, and the city was enjoiued from making any further payments 
under the ordinance or upon the bonds of the water supply company. 
Rcld that, under the rule of lis pendens, such ad.iudication was binding 
on the mortgagees of the company, and was conclusive against their right 
to recover from the city ou the bonds or to foreclose on the pumping 
Works or pipes of the company which were loeated on city property or in 
Its streets, and which constituted permanent improvemeiits thereon made 
without right, but that the same ad,iudication determined that the city 
never acqulred any right or title to the property of the company outside 
of its limits, légal or équitable, which was therefore subject to the mort- 
gage. 

[Kd. Note. — For other cases, see Lis Pendens, Cent. Dig. §§ 47-57 ; Dec. 
Dig. § 25.*] 

Baker, Circuit Judge, dissenting in part 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Suit in equity by the Northern Trust Company and Arthur Heurtley, 
trustée, against the City of Laporte, Ind. Decree for complainants, 
and défendant appeals. Modified. 

The city of Laporte appeals from a decree of foreclosure, in favor of the 
appellees, as trustées under a mortgage executed by the Laixtrte Water Sup- 
ply Company, an Indiana corporation, against the mortgagor and the city of 
Laporte, impleaded as défendants in the bill filed by the appellees. The mort- 
gagor suffered default, but the city of Laporte filed an answer eontesting the 
validity of the mortgage, which covered a plant made and used for supplying 

•For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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water to the System of waterworks established and owned by tlie munlcipal- 
Ity. 0"n référence to a inaster, volumlnous testlmony was heard and repo'rted 
by the master, wlth flndings of fact and conclusions of law, which were eon- 
flrmed by the trial court, upon hearing of the report and exceptions thereto 
flled on behalf of the city, resulting in the foreclosure decree appealed from, 
made applicable only to the tangible property owned by the mortgagor. It is 
providéd In the decree that It "shall not be held to cover any intangible prop- 
erty herein mentioned. If any, which was never the property of the Laporte 
Water Supply Company," and that "nothlng is determined or shall be deemed 
determined, as to the validity of so much of the ordinance contract adopted 
by the" city of liaporte, as purports to bind the city to pay "the hydrant 
rentals in said ordinance speeifled." The ordinance referred to, under which 
the mortgaged plant w^as constructed and operated, as an auxiliary System of 
water supply, reads as follows: 

"An ordinance granting to the Laporte Water Supply Company the right to 
construct and maintain a System of waterworlis for the purpose of fur- 
nishing water to the city of Laporte and its inhabitants. 

"Whereas the présent water supply of the city of Laporte is impure, un- 
wholesome and unflt for domestic uses, and is Insufflcient in quantity to sup- 
ply the needs of the city and Its citizens, therefore, be it ordained by the corn- 
mon councll of the city of Laporte, Ind., that, 

"Section 1. There is hereby granted to the Laporte Water Supply Company, 
and its assigns, the rlght and privilège to erect, maintain and operate for the 
period of 21 years from and after the passage of this ordinance, a water- 
worlis System in and near the city of Laporte and in connection therewith to 
erect and maintain for said period a pôle Une and to place thereon the neces- 
Bary cross arms and wlres for the transmission of electrlc eurreut for power 
and téléphone purposes Connecting its pumping station with its source of sup- 
ply and its city office. 

"Sec. 2. The waterworks System shall be constructed in full eompliance 
with the plans and spécifications on file In the office of the city elerk, and 
work thereon shall be commenced within 30 days from and after the passage 
of this ordinance, and the same shall be in full and complète opération and 
ready to supply water, delivered in the Lily Lake réservoir of the city of La- 
porte, within six months thereafter. 

"Sec. 3. Said works shall be of sufflelent capacity to fumish 3,000,000 gal- 
lons in 24 hours when working to their full capacity. The water shall be ob- 
tained from an open réservoir supplied by a well, or wells, located on section 
28, townshlp 37 north, range 2 west, Laporte County, Indlana. 

"Sec. 4. The city of Laporte hereby grants to the Laporte Water Supply 
Oompany the right to occupy during the term of the franchises hereby granted 
a tract of land adjoinlng its présent water works pumping station near Lily 
Lake, suffleient to permit the érection of the neeessary building for the in- 
stallation of the neeessary boilers, engines, pumps, electrlc generators and ail 
neeessary appliances to fully equip said system for opération ; and there is 
hereby granted the right to lay mains and erect said pôle Une from said lâly 
Lake pumping station to said source of supply through the water works park 
of the city of Laporte and through the neeessary streets and alleys of said 
city. 

"Sec. 5. In considération of the érection of said waterworks System, and of 
the furnishing to the city of r^aporte of wholesome water. the city of Laporte 
hereby contracts and agrées to piirchase at least 30,000,000 gallons of water 
during each calendar montli during the period of the franchise hereby 
granted, the same to be delivered in said Lily Lake réservoir over a meter. 
The city of Laporte hereby agrées to pay for the water fumished by said 
Company under this section at the rate of three cents per thousand (1000) gal- 
lons, and in addition to supply said company the neeessary live steam from 
Its said waterworks pumping station delivered at sufficient pressure to oper- 
ate the machinery and pumps of said company to their full capacity. Pay- 
ments for water fumished hereunder shall be made semiannually on the flrst 
day of January and July of each year. But it is expressly understood that 
the city of I>aix)rte shall only pay for such an amount of water as is actually 
delivered in its Lily Lake réservoir and as it is furnished, and that said com- 
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pany's obligation to furnlsh water heréunder continues only so long as pay- 
aient therefor shall be promptly made as hereln provided for. The city of 
Laporte hereby pledges the income and revenue of Its waterworks System for 
the payment of water rentals accrulng heréunder. And in addition it agrées 
to annually, in due tlme, manner and season levy a tax sufflcient to amply 
supplément said Income and revenue so that at ail tinies the said water rent- 
als shall be promptly pald. In the eveiit that the company shall issue bonds, 
the clty of Laporte agrées to pay the rentals hereln provided for to the trus- 
tée for said bonds, as may be directed by the company. 

"Sec. 6. The city of Laporte réserves the right to purchase the waterworliS 
System hereby nuthorized withiu ten days of completion for the sum of $97,- 
850. And in the event of such purchase the company sball convey to the city 
said waterworks System on payment of jmrchase price therefor less the 
amount of indebtedness of the company secured by mortgage of the System. 

"Sec. 7. In case the company is delayed in procuring the necessary right 
of way, or source of supply, or in the event that it shall be enjoined from 
proceeding under this ordiuance or in the event that this ordinance shall be 
questloned by proceedings in court, then in eithcr of such cases the time for 
the completion of said waterworks System shall be extended for a period 
equal to the time of such delay, or to the time such proceedings are pending. 

"Sec. 8. Wherever in this ordinance the Laporte Water Supply Co. Is 
named, or understood, the same shall be construed to mean and Indlcatf said 
company, its successors and assigns. 

"Sec. 9. The franchises hereln granted shall not be In force unless the La- 
porte Water Supply Co. shall file with the clty clerk its acceptance in writing 
of ail the terms and conditions hereof wlthin 20 days after the approval of 
this ordinance. 

"Sec. 10. This ordinance shall be in force from and after its passage, ap- 
proval and publication." 

This ordinance and proceedings thereunder arose under the followlng condi- 
tions: Waterworks had long been established by the clty, on the bank of Lily 
I>ake, within the city limits, and the entlre supply for municipal uses and 
distribution to the inbabitants was drawn from that small body of water and 
contiguous small lakes ; but this water was not potable, and for drinking pur- 
poses prlvate wells were the only source of supply. Thus it was well recog- 
nized that public supply for domestic purposes, from another source, was 
needful, and upon pétition of taxpayers the common council had submitted 
the question of an extension of the waterworks to that end, for vote by the 
electors, resulting in a majority favoring such undertaking. Thereupon plans 
were made and bids taken for extension of the works, but it turned out that 
the cost thereof, under the lowest bid. was beyond the ability of the city to 
incur as an indebtedness under the limitation flxed by the Constitution of 
Indiana. So the scheme Involved in the présent controversy was adopted un- 
der the foregoing ordinance. 

The Laporte Water Supply Company was ineorporated, under the gênerai 
statutes of Indiana — with the members of the flrm whieh had made the low- 
est bid for the work as Incorporators — vested with sultable powers for the 
undertaking and with $75,000 named as the capital stock, and the provisions 
of the ordinance were formally accepted by such corporation. It obtained 
title to the lands referred to outside the city limits, for pumping station, 
wells, and pipe Une, and constructed the various works and pipe Unes pro- 
vided and intended by the ordinance, both on the above-mentloned lands and 
within the city, whereby connection with the municipal waterworks System 
was established. Thereupon the required supply of iwtable water was and is 
furnished for distribution by the city from and through its System. The 
buildings and machlnery erected by the company within the city occupy lands 
owned by the city for the purposes of its waterworks, and the englues thereof 
are supplied with live steam from such works, in conformity with the provi- 
sions of the ordinance. 

AU proceedings and facts in évidence are undlsputed, and the various ex- 
ceptions filed to the master's report (on behalf of the appellant) are directed 
solely to his déductions o£ law or fact, leaving uncontroverted the portion of 
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such report entitled "flndlngs of fact." Other facts thus appearlng, In so far 
as deemed essential, are either stated In the ensuing opinion or summarized 
as follows: 

The ordlnance above récit ed was adopted August 7, 1899, for an extension 
of the waterworlvs of which the cost was named at $97.850. At that date the 
City was otherwise Indehted for an amount which left a niargin slightly in 
excess of $30,000 for which it could incur iudebtedness, withln the constitu- 
tlonal limitation, and the inhibition was philn agaiiist contract liabillty for 
the cost of such extension. Another ordinance was adopted by the eomnion 
council — originally on August 7tli, but ameuded as to the rate of interest and 
passed and approved August 14, 1899 — providing for an issue of municipal 
bonds, to ralse ,$30,000 to pay for like portion (.300 shares) of the capital stock 
of the Water Supply Company, and authorlzing subscription on behalf of the 
city for such shares of stock. This fund was raised, paid over to the use of 
the company, and ,100 shares of stock were issued and received therefor. 
Wheeler & Oo. (bldders for the work) entered iuto contract with the Water 
Supply Company to make the extension provided under the ordlnance for 
$30,000 in cash, .$35.000 lu stock, together with $G0.O0O In bonds to be issued 
by the company, secured by mortgage. Thereupon Wheeler & Co. received 
the amount paid In by the city, and the Water Supply Company Issued and 
delivered the mortgage and bonds referred to for use of Wheeler & Co. in per- 
formance of the work. Thèse instruments were immedlately marketed and 
the proeeeds so used by Wheeler & Co. — the bonds in suit belng the unpaid 
portion thereof. The total uumber of shares of stock issued by the Water 
Supply Company was 700, and Wheeler & Co. received 400 of such shares, 
making no cash payment for any part thereof, so that their only contribution 
to the capital stock was through their performance of the above mentioned 
construction contract 

Pending proceedlngs under thèse ordlnances^ — and prior to the making of 
the construction contract or exécution of the bonds and mortgage in suit — on 
August 26, 1899, a suit was commenced by one Scott and other taxpayers of 
the city against both the city and' the Water Supply Company and the city 
officiais to restrain issuance of bonds by either party and other proeeedings 
thereunder. T'hls suit was prosecuted (see Scott v. City of I^aporte, 102 Ind. 
34, 68 N. E. 278, 69 N. E. 675) and resultedi in a decree against such défend- 
ants, which is set up as res adjudicata against the validity of the mortgage 
in suit herein. 

After completion of the work, Wheeler & Co. sold and transferred to tlie 
city of Laporte ail of their shares of stock in the Water Supi)ly Company for 
$9,950. On May 2, 1900, "the city of Laporte entered into possession of the 
property of the Water Supply Company and thenceforth operated it as a part 
of the waterworks System of the city." During such occupancy the city paid 
12 of the outstanding mortgage bonds so issued by the Water Supply Com- 
pany, but ceased further payments thereof, when a décision in the above- 
mentioned Scott Case was reudered, on its appeal to the Suprême Court. 

Addison C. Harris and Norman P. Wolfe, for appellant. 
Miller, Shirley & Miller and Wood & Oakley (W. H. H. Miller and 
Horace S. Oakley, of counsel), for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decree from which the city of Laporte appeals grants foreclosure relief 
in favor of the appellees, as trustées, under a mortgage made by Ea- 
porte Water Supply Company, an Indiana corporation, securing bonds 
issued by such corporation ; and the relief is limited in terms to the 
tangible property owned by the mortgagor, as described in the mort- 
gage and bill, without adjudication "as to the validity of so much of 
the ordinance contract" therein referred to as purports to bind the 
city of Laporte to pay "the hydrant rentals in said ordinance specified." 
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This property consists of a pumping station and appliances, wells, and 
pipe line constructed by the Water Supply Company on lands owned 
by the company, not within the city Hmits, and other works within 
the city of Laporte, constructed by the company on lands owned by 
the city for its waterworks, together with Connecting pipe Unes and 
appliances in intermediate highways of the city, for delivery of water 
from the wells of the company to the System of waterworks owned 
by the city, furnishing the inhabitants suitable drinking water, for 
which the existing supply of the city was unfit. Thèse works were 
provided under and in conformity with the terms of a purported ordi- 
nance adopted by the common council to obtain such supplemental 
and needful supply of water, and the findings of fact, reported by 
the master and confirmed by the trial court, in respect thereof are 
unchallenged. Exceptions were filed to the report on behalf of the 
city, which raise issue only upon failure or refusai therein to deduce 
and find from the facts stated, in efïect, fraudulent conduct of the 
contracting parties in ail provisions for the work and invalidity of the 
ordinances and arrangements. The several assignments of error rest 
on like propositions, which are well classified in the argument of coun- 
sel for the appellant, as f oUows : 

(1) That the ordinance referred to "was a mère sham, invented by 
the city officers and Wheeler & Co.," contractors for the work, "to 
hide the illegality of the transactions, and by indirection do what the 
laws and Constitution of Indiana prohibited," with "incorporation and 
use of the Supply Company" as a mère "dummy." 

(2) That an adjudication accordingly, which appears in a suit com- 
menced by taxpayers before the mortgage was made, is conclusive 
of such invalidity, as against the appellees. 

(3) That "the machinery and appliances were put in as an enlarge- 
ment and extension and as a part of the city waterworks plant, to 
be used and are in use by the city, and are not subject to be sold and 
torn out of the plant." 

The mortgagor, Laporte Water Supply Company, is a corporation 
organized pursuant to the gênerai laws of Indiana, for the purposes 
named in its articles, which embrace the establishment and opération 
of "a waterworks System in and near the city of Laporte" and author- 
ity "to vend water to the city" ; and its incorporation was plainly with- 
in the provisions of the statute referred to, conferring the usual pow- 
ers to acquire, hold, and convey corporate property. The contentions, 
therefore, of want of authority to construct and operate the works 
described in the decree, must rest on the alleged invalidity of the ordi- 
nances referred to and transactions thereunder, and not upon the fur- 
ther objection urged on behalf of the appellant that the plant thus 
provided was "merely an extension and enlargement of the city's own 
waterworks System," and that the statutes "do not authorize a corpo- 
ration to be created to operate as a part of" such Systems. It is 
settled by the findings that the works were constructed and used by 
the Water Supply Company as a "waterworks plant," to furnish a 
supply of potable water, for distribution by and through the water- 
works System owned and operated by the city ; and we believe its 
ownership and opération by the company, as an auxillary plant for 
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such supply, would be consistent with the corporate powers vcsted 
in the company, nor would fair contract on the part of the city for 
such water supjjly be inconsistent either with the existing municipal 
provisions, or with the ruHng in Scott v. City of L,aporte, 162 Ind. 34, 
68 N. E. 278, 69 N. E. 675, cited in support of the objection. 

The mortgage in suit, covering the plant so constructed, was ex- 
ecuted by the Water Supply Company, securing its negotiable bonds, 
which were marketed and the proceeds applied in performance of the 
construction contract ; and the f oreclosure decree involves only disposi- 
tion of such property. Unless the facts in évidence disprove owner- 
ship of this property, in whole or in part, by the mortgagor company,. 
and establish ownership in the city of Laporte, as of the date when the 
mortgage was delivered, we believe the mortgagees to be entitled tO' 
the équitable relief awarded by the decree. For reversai, however, 
the appellant contends, in substance, that the ordinances and proceed- 
ings throughout were fraudulent means, devised and carried out be- 
tween the common council and city officiais, as one party, and Wheeler 
& Co. (bidders and contractors for the work), as the other party, ta 
build the works for and on the crédit of the city — in violation of the 
constitutional provision against incurring municipal indebtedness — 
with the Water Supply Company incorporated and serving as a cloak 
or dummy for the city and having no actual interest in the undertak- 
ing, and that such fraud and invalidity are established, either (a) res 
adjudicata, in the case of Scott v. City of Laporte et al., or (b) under 
the undisputed circumstances in évidence. Thus the issue raised is 
not whether the ordinance provisions are enforceable against the city, 
nor whether the proceedings referred to were invalid in so far as 
they attempted to impose obligations upon the city, but it is limited 
to the inquiry whether contract relations and collusion between the 
parties to the undertaking are established, which affect and invalidate, 
in whole or in part, the mortgage of the plant, so issued by the Water 
Supply Company. 

The défense of res adjudicata rests on a decree obtained by Scott 
and other taxpayers in their suit against the city of Laporte and ex- 
ecutive officiais thereof and the Water Supply Company, which was 
commenced August 26, 1899, after the adoption of the ordinance and 
before the Water Supply Company let the contract for the work or 
made the mortgage involved in the présent suit. The original com- 
plaint alleged, in substance, a fraudulent scheme devised by the city 
officiais and Wheeler & Co. to évade the constitutional inhibition re- 
ferred to, through the ordinances of August 7th and incorporation of 
the Water Supply Company ; that the city was to pay in $30,000 and 
the Supply Company was to issue bonds secured by mortgage for the 
remaining amount of the cost; that the Supply Company was not a 
bona fide water corporation, but was created merely for the purpose 
of constructing the work, without bona fide subscription for stock; 
and that the entire purpose was to construct the works for and on the 
crédit of the city and create municipal liability both for its bond issue 
and for the amount of the bonds and mortgages made by the Supply 
Company. Its prayer is to hâve the ordinances and ail contracts there- 
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under set aside and for injunctional relief against the défendants to 
prevent exécution of the work, issue of bonds by the city or company 
for the purposes thereof, and for "further proper reUef ." An applica- 
tion for an injunction pendente lite was denied, both classes of bonds 
were issued, and the work was completed. Subsequently the complaint 
was amended, stating further facts tending to show that the city was 
to become the owner of ail the stock issued by the Supply Company, 
and a supplemental complaint was filed, charging that the arrangement 
was carried out, by issuance and sale of both classes of bonds and 
by the taking over by the city of the stock issued to Wheeler & Co., 
with the Supply Company serving as a cloak or dummy for the city 
to incur the mortgage indebtedness. On the first trial of the issues 
raised by the answers of the several défendants, the complaints were 
dismissed for want of equity, but this judgment was reversed and a 
new trial ordered, on appeal to the Suprême Court — the opinion (162 
Ind. 34, 51, 68 N. E. 278, 69 N. E. 675) upholding the right of the 
plaintiffs to enjoin performance under the ordinance, as an ultra vires 
undertaking on the part of the city. The ordinance provisions were 
there denounced (as we understand the opinion) as "an unauthorized 
undertaking to stand sponsor for the success of the enterprise," and 
an unreasonable attempt to bind the city, "for a term of years to buy, 
at a fixed price, at least a certain number of gallons per month," both 
purposes being beyond the municipal powers, so that the ordinance 
was invalid. But the question is expressly reserved therein whether 
the transactions violate the constitutional provision against incurring 
municipal indebtedness beyond the prescribed lirait, as aptly averred 
in the complaint. On re-trial of the cause, however, the trial court 
(in conformity with the Indiana Code) made spécial findings of fact 
upon that issue, namely : 

"That It was not the Intention of the common council nor of the flrm of 
W. H. Wheeler & Co. and the incorporators of the Laporte Water Supply 
Company or any one of them at the time of the acceptance of the proposai of 
sald firm, the passage of sald ordinance of August 7, 1899, and the acceptance 
of the terms thereof by sald company, nor at any time, that said company or 
any of Its incorporators should, nor dld they nor any of them, provide, pay, 
or in any way contribute any money, pay for any stock subscribed by them, 
or provide any means in aid of the construction of said supply plant, or in 
any way maintain the waterworks of said city or supply it or its citizens with 
water otherwise than as contractors for the construction of said plant 

"That the said Laporte Water Supply Company was organized in further- 
ance of the combined purpose of said W. H. Wheeler & Co. and the common 
council of said city to évade the constitutional restriction upon the city to be- 
come indebted in a sum in excess of two per cent, of its taxable property, 
and its relation to said city was and ever bas been that of its agent and serv- 
ant acting under the direction of its officers and common council and commit- 
tees, and as such agent and as trustée took and held the title of the land and 
right of way of said city on which said supply plant was constructed and in- 
stalled for the purpose of incumbering the same by the issuing of bonds in the 
name of said company and executing a mortgage or trust deed securing the 
said bonds." 

The judgment thereupon reads as f ollows : 

"It is therefore consldered and adjudged that the ordinance of défendant 
city of August 7, 1899, referred to in the complaint and findings herein, is null 
aud void ; that the défendants, their offlcers, agents and servants, and each 
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of them be and are hereby severally, perpetually enjoined from payiug or 
making any payments upon, or appropriating, demanding or recelving money 
for the payment of, the honds or interest tUereon of the Lajiorte Water Sup- 
ply Company, descrlbed in the fliiding and helng an issue oC ^05,000.00 par 

value, dated — ■ day of , or tlie debt hereby attempted to be se- 

cured; and that said défendant eity, its otficers. agents nnd servants are here- 
by further perpetually enjoined from grauting, giviug or paying any money 
or thlng of value to, or placing any of its funds at the disposai of, or i)aylng 
any bllls incurred, andited or authorized by the défendant Laporte Water 
Supply Company or its ofhcers, agents or servants ; and said défendant Lia- 
porte Water Supply Company, its offlcers, agents and servants are enjoined 
from in any manner making any demand upon the défendant city for money, 
property or thing of value whatsoever." 

The conclusiveness of this adjtidication of the issue, as against the 
défendants there sued, is unquestionable. As the mortgage was issued 
by the Water Supply Company after the Htigation was commenced, 
the mortgagees (appellees) were ahke concluded thereby, under the 
common-law doctrine of lis pendens, unless their interest is exempt 
from such rule, either through the statutes of Indiana providing for 
lis pendens notice, or through the recognized exceptions from the rule 
at common law. The force of the judgment, therefore, hinges on the 
interprétation of one or both of thèse lis pendens rules ; but, bef ore 
passing to their considération, two spécial objections raised by the 
appellees are overruled, namely: (a) That the above-mentioned suit 
was not prosecuted with diligence, after déniai of the temporary in- 
junction, and such delay, together with conduct referred to on the 
part of Scott, were indicative of abandonment of the litigation; and 
(b) that the original complaint was insufficient to authorize the find- 
ings or give notice of such purpose of the suit. We believe neither 
of thèse propositions to be tenable ; that neither unreasonable delay 
appears in the prosecution of the suit, nor circumstances tending to 
impair its force — the déniai of the injunction not being appealable un- 
der the Indiana practice — and that the amended and supplemental 
complaints were both authorized and compétent for ail such purposes, 
if it be assumed that the original averments were defective. 

Is the statutory provision in Indiana for lis pendens notice applica- 
ble to the case ? For answer to this inquiry it is conceded that article 
73 of the chapter on "Civil Procédure" (1 Burns' Ann. Ind. St. 1894, § 
327) contains the only provision on which such application may be 
predicated. It reads: 

"Whenever any person shall hâve conunenced a suit to enforce any lien 
upon, riglit to, or Interest in any real estate upon any claim not founded upon. 
an instrument executed by the party baving the légal title to such real estate, 
as appears from tlie pvoper records of sucli county, and recorded as by law 
required, it shall be the duty of sueli person to flle a written notice [as pro- 
vided]." 

We believe neither of the above terms of the statute to embrace, 
in any sensé, the nature or subject-matter of the Scott suit, which is 
filed on behalf of taxpayers, for injunctional relief against proceed- 
ings alleged to be invalid attempts to increase the municipal indebt- 
edness, which must be borne by the taxpayers ; and no décision there- 
under is brought to our attention to sanction any interprétation to that 
effect. In conformity with the gênerai rule in référence to like statu- 
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tory provisions for lis pendens notice (see Freeman's note on Lis 
Pendens, in Stout v. Phillippi Manfg. Co., 56 Am. St. Rep. 856), 
it is well recognized in Indiana that cases net within the statute re- 
main subject to the common-law rule. First Nat. Bank v. Farmers', 
etc., Bank, 171 Ind. 323, 338, 86 N. E. 417; Rothschild v. Leonhard, 
33 Ind. App. 452, 460, 71 N. E. 673. So the effect of the pendency 
of the taxpayers' suit must be ascertained from that source. 

The gênerai rule is well established and unquestioned "that ail per- 
sons dealing with property are bound to take notice of a suit pending 
with regard to the title thereto, and will, on their péril, purchase the 
same from any of the parties to the suit." County of Warren v. Mar- 
cy, 97 U. S. 96, 105, 24 L. Ed. 977. Its expositions by Chancellor 
Kent, in Murray v. Ballou, 1 Johns. Ch. (N. Y.) 566, 573 (as applica- 
ble to realty), and in Murray v. Lylburn, 2 Johns. Ch. (N. Y.) 441, 
442 (as applicable to a bond and mortgage or other personal property), 
hâve been accepted in this country, wherever the common-law rule 
obtains. As thus recognized and as upheld in County of Warren v. 
Marcy, supra, an exception is niade to the rule in cases of "negotiable 
securities purchased before maturity and articles of ordinary com- 
merce sold in the usual way." In Murray v. Lylburn, supra, it was 
held that "bonds and mortgages are not the subject of ordinary com- 
merce," and are within the rule; and like doctrine is expressly pro- 
nounced and applied in Union Trust Co. v. Southern Nav. Ce, 130 
U. S. 565, 570, 9 Sup. Ct. 606, 32 L. Ed. 1043, and Mellen v. Moline 
Iron Works, 131 U. S. 352, 364, 370, 9 Sup. Ct. 781, 33 L. Ed. 178. 

The appellees contend, however, that the mortgage in suit is en- 
titled to exemption from the rule, notwithstanding thèse décisions, for 
the reason that it is made by a public service corporation, as security 
for the corporate bonds; that, under présent day conditions, such is- 
sues are marketed and held, not only as negotiable securities, but as 
"articles of ordinary commerce," and should be so classed within the 
exceptions above stated ; and that, were the harsh rule of lis pendens 
notice applied to such securities, it would destroy their inestimable 
value and importance in the trade of the country. For this distinc- 
tion from the early rule of Murray v. Lylburn, counsel cites Railway 
Co. V. Lynde, 55 Ohio St. 23, 39, 52, 44 N. E. 596, and Farmers' L. 
& T. Co. V. Toledo, etc., R. R. Co., 54 Fed. 759, 772, 4 C. C. A. 561. 
The first-mentioned case appears to support the contention ; and the 
opinion in the other case mentions that "a bona fide holder of nego- 
tiable corporate bonds is not subject to the gênerai doctrine of lis 
pendens," but we do not understand the décision in the case to be 
predicated on that view. W^e are impressed with the importance of the 
basic question, whether securities thus issued and marketed, either in- 
dividual or corporate, .should be subjected to the hs pendens rule, but 
we do not believe the distinction above sought, in favor of securities 
issued by so-called public service corporations, authorizes exemption 
from the rule, under the established doctrine which must govern the 
case at bar. 

The settled rule in référence to the immunity of negotiable notes 
and bonds in the hands of bona fide holders before maturity from 
matters of défense between the maker and payée does not affect the 
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présent inquîry ; nor the like rule applicable to the mortgage given to 
secure such commercial paper, leaving no equities open as to its pro- 
curement or exécution. For title to the mortgaged property, however, 
the holder must make the needful examination and inquiry, and ac- 
quires no better title, in gênerai, than that of the mortgagor at the date 
of the mortgage, except as he is protected by the recording acts appli- 
cable to such property. The doctrine of lis pendens — "that a lis pen- 
dens, duly prosecuted and not collusive, is notice to a purchaser so as 
to affect and bind his interest by the decree"^ — is of the last-mentioned 
nature and founded on public policy. It applies to property and inter- 
ests in litigation over which a court has acquired jurisdiction, so that 
no intermediate transfer or incumbrance by either party can disturb 
the judicial control and ultimate adjudication thereof within the issues; 
and the rule is binding alike upon ail parties, whether individuals or 
corporations, public or private. When the suit involves the title or 
property rights of a public service corporation, either in real estate 
or in chattels affixed to realty, we believe no sanction appears for ex- 
emption of such property from the rule merely upon the ground of its 
corporate nature, and that the contention therefor is untenable, unless 
exemption arises from the fact that the property is mortgaged to se- 
cure an issue of commercial paper. 

The exemption from lis pendens notice of negotiable notes and bonds 
involved in a suit, either lef t in circulation or permitted to issue with- 
out restraint, and of "articles of ordinary commerce" which are the 
subject-matter of litigation, is well recognized as resting on grounds 
of public policy, with no applicability, as we believe, to the mortgaged 
property in question, nor to a suit involving right or title thereto. Im- 
munity of the above-mentioned classes of personal property is due to 
their transitory nature, requiring either custodia legis or injunctional 
relief to préserve liability or status quo, while no such requirement or 
rule (in the absence of statute) is applied to real estate or fixed chat- 
tels and interests therein. In référence to such interests, we believe 
the doctrine to be established by the Suprême Court — directly in Union 
Trust Co. V. Southern Nav. Co., supra, and Mellen v. Moline Iron 
Works, supra, and inferentially under ail the earlier cases — that lis 
pendens is binding upon a purchaser or mortgagee of the property, 
when the grantor or mortgagor is party to a suit which involves his 
right or title thereto ; that no f orm of transfer by the party can affect 
the jurisdiction of the court over the subject-matter, whether the in- 
strument is made to secure negotiable paper, or upon other considéra- 
tions ; and that the exception above referred to in favor of commercial 
paper is not applicable to a mortgage so made. 

We are of opinion, therefore, that the gênerai tests of lis pendens 
liability are applicable to the case at bar, namely, (a) the character 
of the mortgaged property, and (b) the issues involved in the pending 
suit. For the one test, the property described in the mortgage and 
decree, constituting a water supply plant, is plainly within the rule, as 
uniformly defined by the authorities. It consists of two portions — 
one of real estate outside the limits of the city, purchased and held in 
the name of the mortgagor, with wells, pumps, appliances, and water 
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pipes located thereon, and the other part of engines, buildings, ap- 
pliances, and water pipes, located within the city, on lands owned by 
the city or in the streets thereof — so that either portion of the plant 
is of the class of property subject to such liability. The foregoing 
findings of fact in the Scott Case, as before stated, are within the is- 
sues there presented, so that the right and title of the mortgagor, 
Water Supply Company, in the premises, were directly involved there- 
in, to the extent that such title rested on the ordinances and proceed- 
ings referred to or was affected by the facts, thus found ; and in like 
measure the adjudication is binding, as we believe, upon the appellees, 
as mortgagees. 

Under the conclusion above stated, it is not needful to revievv the 
évidence introduced in the présent record, in support of like averments 
of collusion and fraud in the procurement and purposes of the ordi- 
nances and proceedings referred to, nor thèse contentions of appellees 
thereupon : (a) That the alleged f raudulent purposes are not disclosed 
in the terms of the ordinances or proceedings of record on the part 
of the city; and (b) that the mortgagees are not chargeable with no- 
tice of évidence aliunde showing such purpose and its consummation. 
With the Hs pendens notice thus operative, it becomes immaterial 
whether the mortgagees are alike chargeable under other évidence. 

The premise of fact is thus established: That the contracting par- 
ties undertook — the officers of the city to obtain, and the bidders, 
Wheeler & Co. to construct — the water supply plant, in despite of the 
recognized condition, that the city was prohibited by the Constitution 
of Indiana to incur indebtedness for the cost of such work; that 
they united in the scheme to incorporate the Water Supply Company 
as a holding concern, to be invested with an ordinance franchise and 
become the contracter for and nominal owner of the plant, and issue 
a mortgage to raise $65,000 required for the work, in excess of about 
$40,000 to be f urnished by the city, within its powers ; that the f unds 
so provided by the city were to take the form of payments for capital 
stock in the Water Supply Company, with no payments made thereon 
by the incorporators, représentatives of Wheeler & Co., and the city 
of Laporte was to become sole owner of the capital stock when the 
work was completed. Thèse arrangements were carried eut and the 
city (in such guise) entered into control of the plant, thus incumbered 
by the mortgage in suit, having contributed to the use of Wheeler 
& Co. — nominal stockholders and contractors for the work — the 
amount so applied as payment for stock. We believe the ordinance 
adopted for such purposes to be invalid, not only as res judicata, but 
under the settled doctrine in Indiana, in référence to like schemes to 
évade the constitutional limitation (see Voss v. Waterloo Water Co., 
163 Ind. 69, 83, 71 N. E. 208, 66 L. R. A. 95, 106 Am. St. Rep. 201, 
and cases cited, and Eddy Valve Co. v. Town of Crown Point, 166 
Ind. 613, 76 N. E. 536, 3 h. R. A. [N. S.] 684), and as well in other 
States (see Earles v. Wells, 94 Wis. 285, 293, 68 N. W. 964, 59 Am. 
St. Rep. 886; Water Works Co. v. City of Ironwood, 99 Mich. 454, 
455, 58 N. W;. 371 ; Browne v. Boston, 179 Mass. 321, 324, 60 N. E. 
934) having like restrictions. As pointed out in thèse authorities, the 
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purpose of tfie limitation is violated, when property is taken by the 
municipality subject to a mortgage liability in excess of the limit, 
whether such liability is directly assumied or is indirectly incurred 
through such taking. 

The effect, therefore, of invalidity of the ordinance, under which 
the plant was constructed, in référence to the relief sought and granted 
against the mortgaged property, remains to be ascertained; and its 
solution in the foregoing view is not free from difficulty. The plant 
is unitary in respect of its construction and service, as an auxiliary 
means of water supply for the pre-existing waterworks System of the 
city. For the présent considération, however, it requires apportion- 
ment into the two parts, having respectively several locations and 
sources of title. The engines, structures, and water pipes within the 
city are affixed to real estate, either owned by the city or constituting 
highways thereof, with no property right in such real estate vested 
in the mortgagor company, otherwise than through the invalid ordi- 
nance. On the other hand, the wells, pumps, water pipes, and other 
structures outside the city are located on lands purchased and held 
in the name of the mortgagor company, so that title to such portion 
does not rest on any grant or provision of the ordinance, although 
constructed and placed in conformity with its purposes. 

1. In référence to the property so affixed within the city, we be- 
lieve thèse propositions must be upheld: The mortgagor entered as 
a party to the collusive arrangement between the assumed représenta- 
tives of the city and the bidders for the work, for adoption and ac- 
ceptance of the ordinance, ail having actual or presumptive knowl- 
edge of the facts which rendered such action on the part of the city 
officiais both unauthorized and void. Thus the terms of the ordinance 
(section 4) purporting to confer right of entry upon and use of the 
lands within the city was not only without force as against the city, 
but ail parties were in pari delicto thereunder; and for the purposes 
of the présent inquiry it is immaterial whether the purported grant 
be defined as an easement or otherwise. With no other muniment of 
title, no right of entry or use in other form, for placing the works 
thereon, àll parties enga,ged in the transactions were without color of 
right and mère trespassers. We believe, therefore, that neither the 
mortgagor, nor the mortgagees chargeable with notice (as before 
stated), hâve equities in the premises, under the facts as adjudged, 
to authorize the decree in their favor. In substance it assumes to 
confer a right of re-entry (for enforcement of the decree), both upon 
the streets of the city, to excavate and remove the water pipe and 
other appliances therein, and upon the lands and buildings owned by 
the city, to dismantle and remove the other fixtures described in the 
decree. While the gênerai doctrine is settled that the participants 
in violation of like constitutional provisions are not entitled to relief 
in equity against municipal property thus created (Litchfield v. Ballou, 
114 U. S. 190, 194, S Sup. Ct. 820, 29 L. Ed. 132, 10 Notes U. S. Rep. 
1048; Gamewell Fire Alarm Tel. Co. v. Laporte, 102 Fed. 417, 419, 
42 C. C. A. 405), we do not rest our conclusion thereupon. At com- 
mun law the rule is established in référence to permanent improve- 
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ments thus placed upon the land of another by one without either 
right or interest in the land, or consent of the owner, that no right of 
re-entry exists in favor of such tort-feasor to recover the improve- 
ments so annexed to reahy (22 Cyc. 7, 8) ; and this property rule is 
well recognized as prevaiHng in Indiana, except as modified by stat- 
ute for "improvements made in good faith and under color of title." 
Graham v. Connorsville, etc., R. R., 36 Ind. 463, 469, 10 Am. Rep. 
56; McClarren v. Jefferson School Tp., 169 Ind. 140, 144, 82 N. E. 
72>, 13 L. R. A. (N. S.) 417. While distinction from the rule is up- 
held in the last-mentioned case, where improvements are made by a 
corporation invested with the power of eminent domain, no such de- 
parture is allowable, under either authority, in favor of the présent 
tort-feasor or its mortgagees. We are of opinion, therefore, that 
the decree is erroneous, in respect of the above-mentioned property. 
2. The remaining provision for foreclosure sale of the property 
held in the name of the mortgagor outside the limits of the city does 
not fall within the last-mentioned rule. It is contended, however, 
that the gênerai doctrine above referred to is nevertheless applicable 
thereto in the twofold view (a) of the established relations of the 
parties to the transactions, and (b) the unitary character oi the water 
supply Works ; and we are impressed with the seriousness of this 
objection under the settled facts. The insidious method which ul- 
timately appears in the scheme for vesting in the city ail property 
rights in the plant as an entirety, through its ownership of ail the 
capital stock, marks the entire transactions as violative of the consti- 
tutional provision, alike with various methods of direct conveyance 
to the municipahty of such property, subject to a mortgage, which 
are thus condemned by the authorities above referred to ; and no 
doubt is entertainable that the parties to the arrangement — "par- 
ticipes criminis" therein (Litchfield v. Ballou, ante) — may rightly be 
excluded from relief in equity for enforcement thereof in any form. 
But assuming that the mortgagor, Water Supply Company, incor- 
porated between such parties to issue the stock and hold the property 
thereunder, thereby becomes a party, alike subject to condemnation 
and disability, we are not satisfied that its exclusive corporate own- 
ership and possession of the real estate, wells, and fixtures in ques- 
tion could be disturbed and taken, either in law or equity, for the 
benefit of the city. None of the authorities cited thus extends the ef- 
fect of such participation, and we do not understand the adjudication 
in the Scott Case to charge any equities therein in favor of the city, 
nor that equities appear in this record which would justify such 
charge, to deprive even the mortgagor-corporation of its several own- 
ership in favor of the city — laying aside such rights as may bave ac- 
cruecl through its subséquent purchase of the capital stock. Although 
the findings in the Scott Case and as well in the case at bar show that 
the city paid in (for its original purchase of stock) $30,000 proceeds 
of the issue of city bonds, and that $65,000 was contributed by the 
sale of the présent issue of Water Supply Company bonds, there is 
no finding in either case which is directed to or tends to prove that 
the real estate so purchased and improved by the company should be 
187 F.^3 
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awarded to the city, in any équitable view of the investments respec- 
tively. It is true that no sanction for the undertaking can arise from 
the need of such water supply for the city nor out of the undoubted 
purpose of the oificials thereof to subserve that requirement; that, 
however désirable the service may be, the powers of equity may well 
be exercised, not only to restrain municipal action to that end, from 
assuming liability (directly or indirectly) beyond the constitutional 
limit, but to prevent or set aside the consummation by parties thereto 
of such undertaking, whereby the limit is exceeded. So it is well rec- 
ognized that equity will neither grant relief to the contractors therein 
for recovery of works thus placed upon the municipal property, nor 
for relief in any form imposing liability therefor. In other words, 
the constitutional limitation must be preserved and enforced in favor 
of the municipality against subversive efforts of its own officers and 
ail contracting parties to create liability, but we do not understand 
that equity requires or permits relief in favor of the municipality to 
enforce the repudiated contract, or sequester and hold property of 
the contractor, which has not vested in the municipality. While the 
city may retain the benefits of the performance, in so far as work has 
been affixed to its property under the invalid undertaking of its offi- 
cefs, its holdings of stock in the Water Supply Company, as arranged 
with the original holders, cannot justly serve, without other equities, 
for séquestration of the works of the company not so affixed. 

Whatever may appear to be the présent relation and status of the 
mortgagor in the premises, however, we believe the mortgagees to be 
entitled to foreclosure relief in respect thereof, as granted by the de- 
cree. While they are bound, as we believe, by the adjudication against 
the validity of the ordinance, as unconstitutional in its purpose, and 
are thus left without title or equity in the property within the city 
predicated thereon, their rights in the other portion do not rest in 
any sensé upon the ordinance. The real estate was purchased from 
the several owners for the Water Supply Company, and the title 
stands so vested in the mortgagor, with no right or interest possessed 
by the city, légal or équitable, apart from such rights as may be con- 
ferred by its purchase and ownership of the corporate stock; and 
the wells, pumps, pipe lines, and other fixtures were provided and plac- 
ed thereon by such owner of the fee. So the complète property right 
thus vested in the mortgagor was conveyed under the mortgage, and 
the recording acts protect the mortgagees from adverse claims, ex- 
cept to the extent of the lis pendens notice. Neither that notice nor 
the ultimate decree therein (as before stated) purports to set aside 
the title thus acquired, and no disturbance thereof was made by the 
decree, beyond its injunctional provisions against payment by or de- 
mand of the city on account of the bonds and mortgage, and other 
liabilities attempted to be imposed. The invalidity of the ordinance 
is expressly adjudged, and in eiïect ail obligation on the part of the 
city, express or implied under the scheme, are annulled; and that 
the pleadings in the Scott suit were interpreted by the Suprême Court 
as so limited, without force otherwise as against the mortgagees, ap- 
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pears from its opinion therein. It is there stated (page 42, 162 Ind., 
page 280, 68 N. E. [69 N. E. 675]) : 

"A corporation bas in fact been created, whlch bas negotiated its securlties, 
and it is not alleged that tlie purehasers or the liolders of sucli securities had 
any notice of ttie option agreenient of August 21, 1899, whlch it is to be borne 
in mind was not of record. We shall therefore assume that whatever the 
City was endeavoring to do in the use that it was making of the Laporte Wa- 
ter Supply Company those who invested in tlie bonds of the city or the bonds 
of the Water Company had no notice of such purpose." 

Moreover, without the statutory lis pendens notice (which would 
seem applicable to disturbance of such title), we believe no extension 
of the decree thereto would be authorized in any view of the scope of 
the supplemental averments. The adjudication, therefore, should be 
construed in conformity with such opinion, as directed to avoidance 
of the purported property rights conf erred by the ordinance, together 
with ail provisions in any form for obligation on the part of the city 
for use of the plant, without afïecting the above-mentioned title to 
the other property. 

It is true that both portions of the works were provided in conform- 
ity with the purposes of the ordinance, to be united for an auxiliary 
water supply to the city System, and that each became useless for such 
object when severed, so that both dépréciation of their value and loss 
to the city of such means of water supply must resuit from severance, 
while the city is forbidden to contract for purchase or use of that 
source of supply. The city cannot, directly or indirectly, be charged 
with liability to take and assume payment for works so provided by 
the unlawful scheme entered into between its officers and the con- 
tractors, but, without other equities than appear in the record, we 
believe séquestration or other taking^ of this portion of the works from 
the mortgagees, for the benefit of the city, would be inéquitable and 
unauthorized. The amount paid in by the city was within the consti- 
tutional limit, although the purpose was adjudged unlawful. If en- 
titled, in any view, to be made an équitable lien or charge upon such 
portion, as against the mortgagor, it was not so made under the lis 
pendens, and the mortgagees (and bondholders) acquired the title 
without notice thereof otherwise. We believe, therefore, that the de- 
cree rightly grants foreclosure relief in respect of the property so held 
outside the city of Laporte. 

The decree appealed from must be reversed for correction in con- 
formity with the foregoing opinion, and the cause is remanded to the 
Circuit Court, with direction to modify and enter decree accordingly. 

BAKER, Circuit Judge (dissenting). Agreeing, of course, that 
the pipes can physically be eut in two at the point where they cross 
the city limits, I do not see how that bears upon either the physical 
fact of the présent integrality of the supplemental plant or the légal 
fact of the unsplitable nature of the taxpayers' asserted cause of ac- 
tion and the final decree thereon. 

Plans for the construction of the new System as an entirety were 
agreed upon between the city officiais and the contractors. Realizing 
that a direct contract between them would be futile, they determined 
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to attempt the same end under cover. The resuit physically was the 
construction of a unitary System in which the wells and pumps were 
outside the city ; and the power for pumping the water f rom the wells, 
the réservoir for receiving the water through a continuons pipe line, 
and the means for distributing the water from the réservoir were with- 
in the city. With the pipe severed, and the pumps at one end and the 
power and the réservoir at the other end in the hands of adversaries, 
each part would be practically valueless in comparison with its value in 
the unitary System. 

Before a step had been taken in the physical work, taxpayers filed 
a suit for injunction. This was an assertion tUat they were the true 
représentatives of the city, and that the city officiais had abandoned 
their posts and were about to trespass upon the city's rignts. The 
charge in substance and effect was that the city officiais and the con- 
tractors were about to attempt under cover what they could not do 
openly; that they had devised a scheme under which they would try 
to évade the Indiana Constitution ; that the scheme consisted of 
organizing a corporation to act as agent and trustée of the city, of 
the corporation's never having funds in its treasury except what were 
to be obtained from the city treasury and what were to be borrowed 
by it as agent and trustée of the city, of the corporation's acquiring 
the naked légal title to a right of way from the wells to the city's 
water station and holding such title and possession thereunder as 
agent and trustée of the city as the real owner and possessor, of the 
contractors' building on such right of way the system according to 
the original plans and their original bid, of the contractors' stepping 
aside after receiving their money partly from the city treasury and 
the balance from a loan to be obtained by the corporation as the city's 
agent and trustée, of the corporation's securing the loan by executing 
as the city's agent and trustée a mortgage of the system as an en- 
tirety and then leaving the city as the actual owner, possessor, and 
operator of the plant and the real paymaster of the borrowed money ; 
that the scheme had progressed to the point of organizing the cor- 
poration, passing the ordinance, and making the contract for the work ; 
and that the entire scheme, unless enjoined, would be carried ont to 
completion. 

The facts being so, the decree, if rendered promptly instead of after 
years of litigation, would hâve stopped the scheme before a cent of 
the taxpayers' money was taken from the city treasury to put into 
an unlawful enterprise. 

The final decree was that of the Laporte circuit court. Regarding 
the quoted expression from the Indiana Suprême Court, it suffices to 
say that the mortgagees were not before that court; that no party 
then before it did or could présent an issue as to that suit's being or 
not being efifective as lis pendens against the mortgagees ; and that in 
the proceedings then before it the Indiana Suprême Court found error 
and remanded the cause for trial de novo. Thereupon it became the 
duty of the Laporte circuit court to hear the évidence, find the facts, 
draw conclusions of law, and enter a decree. The Laporte circuit 
court may well hâve concluded, the question of lis pendens not being 
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before the Indiana Suprême Court nor before it, that the statement 
looking towards that subject was not authoritative. But, if authorita- 
tive, what then ? The finality of a decree, as against parties and priv- 
ies, is not dépendent on the court's correctly apprehending the scope of 
the authorities or even the law of the case. 

When the Laporte circuit court came to formulate its final decree, 
jt had to pass upon the original complaint and the supplemental com- 
plaint as well. The latter document made no change in the taxpayers' 
asserted cause of action. It merely exhibited a change in circum- 
stances under which the injunction as originally prayed for would be 
ineflfective. It charged in substance and effect that pending the suit 
the schéma had been executed; that money from the city treasury 
had been taken and used to buy the well site and right of way out- 
side the city in the name of the corporation, but for the city as the 
real owner ; that the contractors had completed the plant and stepped 
aside after getting the amount of their original bid partly out of city 
funds and the balance out of a loan procured by the corporation as 
agent and trustée of the city; that the corporation as agent and 
trustée of the city had mortgaged the plant as an entirety to secure 
the loan and had turned the plant over to the city subject to the mort- 
gage. The allégations of the original and supplemental complaints 
were found to be true. The final decree therefore had to be framed 
to protect under the changed circumstances the taxpayers' rights as 
originally asserted. With findings of. the fraudulent scheme as an en- 
tirety, of the fact that the formai corporation had been used through- 
out merely as a cover for the opérations of the city officiais and con- 
tractors, of the fact that the naked légal title to the right of way with- 
in the city and of the right of way outside the city (purchased with 
$600 or $700 of funds from the city treasury) was held by the cor- 
poration as trustée of the city, and of the fact that not a dollar ever 
went into the plant outside of $40,000 taken from the city treasury and 
$65,000 indirectly borrowed by the city through the corporation as 
its agent, it seems clear that a decree perpetually enjoining the cor- 
poration "from in any manner making any demand upon the défend- 
ant city for money, property or thing of value whatsoever" would 
forever preclude the corporation (no matter who should hold the 
stock thereof) from setting up any claim upon the water or other rev- 
enues of the city and also from disturbing the city in its ownership, 
possession, and opération of the plant as an entirety. 

"Pendente lite nihil novetur" is a maxim of imperative policy. It 
therefore must override the individual's plea of hardship. If a de- 
fendant to an injunction suit (the res litigiosa being of the kind that 
is within the maxim) changes the status, even though there be no tem- 
porary injunction, he is in contempt of the court's jurisdiction. Such 
a course can earn him no rights ; at most, it can only change the form 
of what would hâve been the final decree. An innocent investor, 
whether he takes bis conveyance before or after decree, equally sulïers 
if deprived of his investment; and the hardship is of the same kind, 
lesser only in degree, if but half is stripped from him. But if the suit 
is of the class, and the subject-matter of the kind, in which the max- 
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im applies, no exception in enforcement can be made where one cornes 
in before decree any more than an exception could be made in the 
enforcement of the rule of res adjudicata where one cornes in after 
decree. Enforcement of both, without regard to hardship, is an ab- 
sokite requisite of government. This necessity is the foundation of 
the maxim. An effect is to create a constructive notice to the world. 

Among the suits of which the world must take notice is the injunc- 
tion suit that seeks to prevent acts affecting any kind of property ex- 
cept comrtiercial paper or ordinary articles of commerce in the usual 
course of trade. Union Trust Co. v. So. Nav. Co., 130 U. S. 565, 
9 Sup. et. 606, 32 L. Ed. 1043 ; Diamond v. Lawrence County, 37 
Pa. 353, 78 Am. Dec. 429; Murray v. Lylburn, 2 Johns. Ch. 441. 

"Eis pendens is notice of every fact contained in the pleadings and 
apparent on the face thereof, and of those other things of which the 
facts so stated necessarily put the purchaser on notice." Jones v. 
McNarrin, 68 Me. 334, 28 Am. Rep. 66 ; Lockwood v. Bâtes, 1 Del. 
Ch. 435, 12 Am. Dec. 121 ; and other cases cited in 25 Cyc. 1476. 

The members of this court are in agreement that the mortgagees 
were bound to know that the Water Supply Company had no right to 
take money from the city or from them and put it into the construc- 
tion of the water System on the right of way easement within the city, 
the légal title to which stood in the name of the Water Supply Com- 
pany. But what were the infirmities of which the mortgagees had 
actual or constructive knowledge ? Not that the Water Supply Com- 
pany did not hâve a good charter from the state; nor that it was 
wanting in corporate power to take a grant from the city "to erect, 
maintain and operate a waterworks System in, and near the city of Ea- 
porte," and a grant from the city of a right of way within the city, 
and a grant from others of a right of way outside the city. The in- 
firmities were that, although those things might be done in a proper 
case, in this case everything done or threatened to be done was an in- 
dispensable élément of an illégal scheme which had for its sole aim 
the érection of the plant as an entirety and the turning over of it to 
the city subject to the mortgage; that the title to the easement within 
the city, though standing in the name of the Water Supply Company, 
was the city's title and would merge into the city's original title ; that 
the needed right of way outside the city was to be bought with the 
city's money, and that the title, though standing in the name of the 
Water Supply Company, would be the city's title ; that the city's mon- 
ey, to the extent of $30,000 or so, was first to be expended in putting 
a unitary System upon such lands ; and that the city, through its agent, 
was to mortgage the plant for enough to finish it. The mortgage, 
when tendered to appellees, showed both the unity of the System and 
the unity of the plan by which the money was to be raised. The 
physical situation itself was notice of the integrality of the System. 

If the complaint was notice to the défendants that any attempt by 
them to construct the system would be in contempt of the court's 
jurisdiction, then it was notice to anyone who was bound to take notice 
at ail that no greater rights than the défendants would hâve could 
be obtained in the proposed system. If the decree is a final adjudica- 
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tion agaînst the Water Supply Company, then it is a final adjudica- 
tion against the Water Supply Company's mortgagees who were bound 
to know that such a decree might be rendered. 

I admit, of course, that the Water Supply Company, solely by vir- 
tue of its franchise from the state to be a corporation, independently 
of its franchise from the city to build a waterworks System in and 
near the city, had the légal capacity to go out and buy lands with its 
own funds and place thereon a valid mortgage. The franchise from 
the city was just as valid on its face as the franchise from the state. 
But the actual physical undertaking, the proffered mortgage itself, 
and particularly the taxpayers' complaint were notice that it was the 
franchise from the city that was about to be exercised. 

If, before the taxpayers' complaint was filed, the exécution of the 
scheme had progressed to the point where the city's money had been 
used to buy the outside right of way in the name of the Water Supply 
Company, the taxpayers might hâve had to file the statutory lis pen- 
dens notice. But, if the complaint as filed gave the court jurisdiction 
of the res litigiosa and of ail persons then interested in the res (the 
threatened exercise of the franchise from the city), no action of a de- 
fendant in contempt of that jurisdiction could diminish the court's au- 
thority on the original complaint to render a final decree that would 
forever conclude the défendants and ail persons who were bound to 
take notice of the f acts alleged in the original complaint. 

The decree of this court strikes me as being of the same character 
as that of the Circuit Court. That decree, no less anxiously than this, 
professed to relieve the city of ail liability, professed to enforce in 
favor of the taxpayers the constitutional prohibition of subversive 
efforts of city officers and ail contracting parties to create liability. 
That decree eliminated the mortgage of the water rentals and the 
city's taxes, expressly excluded every demand against the city, and 
confined itself to ordering the sale of the tangible property into which 
the mortgagees' money had gone. Why was that decree, explicitly 
shutting out ail personal liability on the part of the city, not permitted 
to stand? On account of the compulsive force of the situation. Be- 
cause the only way the taxpayers could protect their underlying $30,- 
000 or $40,000 tied up in the unitary plant would be to pay off the 
superimposed mortgage. The présent decree is coercive in exactly 
the same way and nearly to the same extent. It puts into the mort- 
gagees' hands the sword that Solomon held over the child. The only 
method by which the taxpayers can protect their underlying $30,000 
or $40,000 (and the $22,000 paid on the mortgage by the city officers 
in the face of the taxpayers' suit) is to pay off the superimposed mort- 
gage to the extent that the situation compels. The part within the 
city, if not used in a waterworks System, has only a junk value. To 
préserve the présent value of the part within the city the taxpayers 
will be forced to pay to the mortgagees (before or at or after the ju- 
dicial sale) an amount substantially equal to what it would cost them to 
put in new wells, pumps, and pipes to the city limits. 

What more can taxpayers do to protect themselves against faith- 
less municipal officers and eager contractors than to put into the state's 
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organîc law an absolute prohibition ot schemes sucK as tliis record 
discloses, and to begin promptly, before a dollar is embarked in the 
illégal enterprise, an injonction suit against ail parties then concerned 
in the threatened betrayal ? 
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1. Collision (§ 29*) — Sailing Vessels— Navigation Rules— "Wind Ait." 

Within tlie meanlng of International Navigation Rules, art. 17, subd. e, 
26 Stat. 326 (U. S. Comp. St. 1901, p. 2S69), which provides that tlie one 
of two sailing vessels which bas tbe wind aft shall keep ont of the v^^ay 
of the other, a vessel bas the "wind aft" vk-hen It is not more tban 2% 
points from directly aft. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. § 27; Dec. Dig. 
§ 29.*] 

2. Courts (§ 98*) — International Rules— Construction— English Précé- 

dents. 

It is essenttal to tbe effectiveness of the international navigation rules 
that there should be close conforniity between the admiralty courts of 
Eiigland and the United States in the interprétation of such rules, and 
for that reason, as vrell as because of the eininent ability of the judges 
composing them, the admiralty décisions of the higher English courts 
are given high considération as précédents by the admiralty courts of the 
United States. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 98.*] 

3. Collision (§ 136*) — Damages Recoverable— Détention or Vessel. 

Where a vessel was injured in a collision, for which the other vessel 
was in fault, durlng a voyage, and her détention v^as not such as to re- 
quire the discharge of her erew or prevent her from completlug her voy- 
age, the rule is settled that the agreed demurragé under her charter may 
properly be accepted as flxing prima facie, the amount of her damages 
for the détention. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 136.*] 

4. Collision (§ 154*) — Action— Costs—Amoukt Paid for Sdhett Bond ïob 

Relbase of Vessel. 

The amount paid by the owners of a vessel libeled for collision to a 
surety Company for furiiishing stipulation for discharge of the vessel is 
not taxable as costs against the other party on his failure to recover. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 154.*] 

5. Admiralty (§ 121*) — Costs — Discrétion oe Court. 

The discrétion of a court of admiralty in the allowanee of costs la 
limited to an apportloument between the parties of costs legally taxed. 
[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 121.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in admiralty by Charles L. Smith, as owner of the schooner 
Lejok, against the schooner Gov. Ames, Cornélius A. Davis and oth- 
ers, claimants, for collision, and cross-libel against the Lejok. Decreo. 
for cross-libelants, and libelant appeals. Modified and affirmed. 

'For other cases see same topio & § ntjmueb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 



THE GOV. AMES *! 

Edward E. Blodgett (Blodgett, Jones & Burnham, on the brief), 
for appellant. 

Frederick M. Brown (Wallace, Butler & Brown, on the brief), for 
the cargo of tlie Lejok. 

Edward S. Dodge (Benjamin Thompson, on the brief), for appel- 
lees. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This is a case of collision, occurring at 
about half past 1 o'clock on the morning of March 2:3, 1006, between 
the schooner Lejok and the schooner Gov. Ames. There were cross- 
libels. The Lejok was three-masted, loaded with himber, on a voyage 
from Brunswick, Ga., to New York City. Her libel allèges that she 
was approaching Sandy Hook, was steering northwest, with the wind 
"about S. S. W.," that she was sailing free on the port tack, and 
proceeding at a rate of about five knots. It also allèges that her look- 
out saw and reported the green light of the Gov. Ames on her port 
bow, and that her master was at the wheel, and that he was of the 
opinion that the Gov. Ames had the right of way, and he changed his 
course to port until the green light of the Gov. Ames was seen to 
open up on the starboard bow of the Lejok, when he steadied his ves- 
sel so that the two would pass green to green. It also says the weather 
was clear and starlight. It maintains that the Gov. Ames suddenly 
changed her course, shutting out her green light and showing her red 
light a Httle on the starboard bow of the Lejok; that thereupon the 
master of the Lejok immediately put his wheel hard up to avoid a colli- 
sion, if possible, and the Lejok swung to starboard. Nevertheless, it 
says the time and distance were toc short, and the two vessels came to- 
gether nearly head on. The Lejok still claims that the Gov. Ames was 
on her starboard tack, running at a high rate of speed, and that it was 
her duty to hold her course. 

The answer of the Gov. Ames dénies that she had the right of way. 
It proceeds that she was a five-masted schooner, and was bound on a 
voyage from Newport News, Va., to Boston, Mass., with a heavy 
cargo of coal; that the wind was S. W. by S. and strong; that she 
was sailing on a course N. E. % E., and running about 10 knots; that 
the wind was about II/2 points on her starboard quarter; that, while 
thus proceeding, her lookout saw the red sidelight of the Lejok about 
114 or 2 points on the starboard bow and from one-half of a mile to 
a mile distant; that the Lejok was being overtaken by the Gov. Ames; 
that, as the Gov. Ames had the wind aft, and also as .she was the 
overtaking vessel, her mate ordered her helm put hard to port, and she 
at once began to luff ; that the Lejok luffed also, so that she showed 
both her sidelights to the Gov. Ames ; that the Gov. Ames continued 
to luff, but the Lejok also continued to luff, so that the two vessels 
came into collision. 

The cross-libel of the Gov. Ames and the answer of the Lejok 
thereto left the case .substantially the same as the pleadings on the 
Lejok's libel, so that they need not be restated. 

Aside from the above, the facts are detailed fvilly in the opinion of 
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the learned judge of the District Court, so that there need not be any 
further gênerai statement in référence thereto. It will be seen that 
the Lejok claims that she was saiHng free on the port tack, so that she 
was bound to keep out of the way of the Gov. Ames ; while the Gov. 
Ames claims that she had the wind aft, so that she was bound to keep 
out of the way of the Lejok. The Lejok, of course, claims that the 
Gov. Ames was on her starboard tack, 

The case turns on articles 17, 21. 23, 24, and 27 of the International 
Rules of July, 1897 (2G Stat. 326, 327 [U. S. Comp. St. 1901, pp. 
2869-2871]), as follows: 

"Art. 17. When two sailing vessels are approsicliing one another, so as to 
Involve risk of collision, one of them sliall keep out of tlie way of the otlier, 
as folio ws, naniely: 

"(a) A vessel which is runnlng free shall keep out of the way of a vessel 
which is close-hauled. 

"(b) A vessel which is close-hauled on the ixirt tack shall keep out of the 
way of a vessel which is close-hauled on the starl)oard tack. 

"(c) When both are running free, with the wiud on différent sides, the 
vessel which has the wind on the port side shall keep out of the way of the 
other. 

"(d) When both are running free, with the wind on the same side, the ves- 
sel which is to the windward shall keep out of the way of the vessel which 
Is to leeward. 

"(e) A vessel which has the wind aft shall keep out of the way of the other 
vessel." 

"Art. 21. Where, by any of thèse rules, one of two vessels is to keep out 
of the way the other shall keep her course and speed. 

"Art. 22. Every vessel which is directed by thèse rules to keep out of the 
way of another vessel shall, if the circumstances of the case admit, avoid 
Crossing ahead of the other." 

"Art. 24. Notwithstanding anything coutained in thèse rules every vessel, 
overtaking any other, shall keep out of the way of the overtaken vessel. 

"Every vessel comiug up with another vessel from any direction more than 
two points abaft her beam, that is, in such a position, with référence to the 
vessel which she is overtaking, that at nlght she would be unable to see ei- 
ther of that vessel's side lights, shall be deenied to be an overtaking vessel; 
and no subséquent altération of the bearing betvveen the two vessels shall 
make the overtaking vessel a crossing vessel within the meaning of thèse 
rules, or relieve her of the duty of keeping clear of the overtaken vessel until 
she Is finally past and clear." 

"Art. 27. In obeying and construing thèse rules due regard shall be had 
to ail dangers of navigation and collision, and to any spécial circumstances 
which niay render a departure from the above rules necessary in order to 
avoid immédiate danger." 

We do not regard the Gov. Ames as the overtaking vessel within any 
reâsonable construction of article 24, and therefore drop that proposi- 
tion from further considération. 

With référence to article 27, there is much in the case to suggest 
very strongly that, under the circumstances, both vessels should hâve 
regarded it. Apparently there was no occasion for the collision. 
There is much to suggest that, with regard to the application of ar- 
ticle 17, there was a misapprehension on the part of both vessels as 
to the position and course of the other, and also to suggest that each 
vessel should hâve understood that there was a liability to such mis- 
understanding, and should bave proceeded accordingly with a caution 
which would hâve avoided a collision, and therefore that both vessels 
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were at f ault ; or that, according to The Théodore H. Rand, 13 App. 
Cas. (1887) 247, 251, each might hâve been excusable to a certain ex- 
tent. But the case has not been submitted to us from those stand- 
points, and we are not able safely to adjudicate it in the light of thèse 
suggestions, nor is it our duty to do so. Neither has it been pointe'S 
out to us that article 27 has any application hère in any other respect. 

The learned judge of the District Court found that the Gov. Ames 
had the wind on her starboard quarter within three points from di- 
rectly aft, and that she therefore had the "wind aft" in accordance 
with paragraph "e" of article 17. He was careful to use the vvord 
"within." With the wind as fîxed by the Lejok, the maximum was 
Sl^ points, and as fixed by the Gov. Ames 11/2 points. Therefore the 
learned judge stated a very considérable margin. We are safe to leave 
it 2 1/2 points. 

The Théodore H. Rand points out specifically the difficulty involved 
under somewhat similar circumstances in the attempt of one sailing ves- 
sel to ascertain the course and position of another sailing vessel between 
4 and 5 o'clock on a February morning. Indeed, it must be regarded 
as a proposition favored by the courts, and fortified by marine ex- 
périence, that, unless some extraordinary circumstances produce spé- 
cial proofs, the course of a vessel in the night is to be determined 
chiefly by the testimony of those aboard her. Undoubtedly, the cir- 
cumstances hère require us to accept the évidence of the master and 
crew of each vessel as to her course and position, and as to the direc- 
tion of the wind by which her movements were guided. Therefore 
we accept the testimony from each as to her position, resulting in the 
fact that we find that the Gov. Ames had the "wind aft," if 2^2 
points from directly aft is within the meaning of the statute, and more 
especially so if the wind was only 11/2 points off, as stated in her an- 
swer. 

With référence to the interprétation to be given the words "wind 
aft," the only décisions of importance are The Spring, L. R. 1 A. & E. 
99 (1866), decided by Dr. Lushington under the Régulations of 1863, 
and The Privateer, 9 L- R. (Irish) 105 (1881). The Spring is directly 
in point, and was decided in the High Court of Admiralty, over which 
Dr. Lushington presided, and from which appeal then lay only to the 
Privy Council. The case was not appealed, and has never been over- 
ruled or judicially questioned in England. The Lejok says it was 
doubted in Marsden on Collisions (5th Ed.) 385, but such is not the 
fact. In discussing article 17, at page 383 and séquence, Marsden 
speaks in what might be said to be a gênerai way of the unsatisfactory 
forms of expression found therein, and he states that the classification 
of sailing ships in that article occasions some difficulty; but he does 
not dwell at ail on the words "wind aft." On the other hand, he 
states at pages 385 and 391 that in The Spring the Constantine, which 
was the colliding vessel, had the wind from two to four points from 
dead aft, and was held to hâve had the "wind aft" within the mean- 
ing of article 13 of the Régulations of 1863. There is no way of dis- 
covering that any effect is to be given those words in the Régulations 
of 1863 différent from the effect to be given to the Order in Council of 
November, 1896, which was under discussion by Marsden, which are 
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identical, so far as this case is concerned, with the United States Rég- 
ulations applicable hère, namely, those of Jiily 1, 1897. Of course, 
article 12, which was under interprétation in The Spring, distinguished 
as to vessels to the windward and to the leeward ; but it contamed as 
a fundamental condition the words "wind aft." In Parsons on Ship- 
ping and Admiralty (18G9) at pages 592 and 594, The Spring was 
cited and an abstract given of the décision, without any question in 
référence to it. Thus it has stood since 1866, unchallenged by any tri- 
bunal authorized to challenge it. 

It is claimed, however, by the Lejok that The Spring fails to make 
any explanation, or any référence to previous authorities. It is true 
that it States its results as briefly as possible. Yet, at the time of that 
décision, Dr. Lushington had presided oyer the High Court of Admi- 
ralty for 26 years. During that period, every case in England in ad- 
miralty of any importance had passed under his hand ; and he had a 
right to dispose of a proposition which, in his expérience, he had corne 
to regard as beyond question without elaborating in référence thereto. 
The fact that Dr. Lushington made no discussion strengthens his con- 
clusions rather than weakens them. In applying The ^Spring it is not 
to be understood that Dr. Lushington gave absolutely so wide a margin 
as four points. A study of the case shows that the wind was boister- 
ous, and was fluctuating, at least two points; so that The Spring 
establishes a margin of at least two points, which is as much as ap- 
pears in thèse cases now on appeal. 

Stowell was the only admiralty judge of the last century, or the 
century previous thereto, who ranked Lushington for eminence and 
expérience. When The Spring was decided Dr. Lushington was 84 
years of âge, if we hâve correctly computed. He retained his judge- 
ship so long as he lived, that is, until he was 92. The interesting book 
entitled "The Builders of Our Law During the Reign of Queen Vic- 
toria," published in 1895, déclares that during his whole career he was 
living up to his time, and was alive to everything that happened, and 
took as keen an interest in modem science and discoveries as if he had 
been but 19 instead of 92. His whole life, public and domestic, shows 
that he always remained with a sane mind in a sane body, so that at 
the time The Spring was decided there had been no failure in any of 
his faculties. The same author déclares that, in the admiralty court, 
his consummate ability and address especially signalized itself in a 
long séries of admirable judgments, which are described as master- 
pièces of judicial wisdom and légal learning. Without elaborating 
further in this direction, the gênerai statement must be accepted, that 
lie, as well as Lord Stowell, contributed in a very large degree to 
laying the foundations of the-admiralty law in many respects, as now 
applied not only in England but in the United States. BVom every 
point of view, so long as The Spring remains, as it has remained, not 
reversed by an appellate tribunal, it represents the practical law in 
England on the point which we are discussing. Therefore it must be 
accepted in this country until the Suprême Court speaks to the con- 
trary, if it ever does. 

This is not only on account of the weight ordinarily given by our 
courts to adjudications in admiralty of the higher Englisli courts, but 
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also because of the practical necessity of harmonizing the interpréta- 
tions of the statutes of both countries with regard to questions under 
the International Rules of Navigation. The reasons for close con- 
formity with référence to the so-called International Rules of Naviga- 
tion are at once apparent, because, no matter how explicit the mutual 
commands of législation in regard thereto, there would cease to be any 
such rules when the courts of the United States and of England fail 
to regard the interprétation which the other places thercon. This is 
pointed out in The Siren, 13 Wall. 389, 392, 393, 20 L. Ed. 505, and in 
the peculiarly philosophical way in which Mr. Justice Strong was ac- 
customed to explainthe law, in The Scotia, 14 Wall. 170, 20 L. Ed. 822 
(1871). After describing at pages 183, 184, and 185 of 14 Wall. (20 
L. Ed. 882), the embarrassments which corne from lack of harmonious 
législation or judicial décisions with référence to navigating the seas, 
the opinion concludes, at page 188 of 14 Wall. (20 L. Ed. 822), with 
regard to the law of the sea as incorporated in the rules which were 
then gradually developing into the International Rules as now known : 

"This is not giving to the statutes of any nation extraterritorial elïect. It 
is not treatin.? them as gênerai maritime laws, but It is récognition of the 
historlcal fact that by common consent of manUind tiiese rules hâve been ac- 
quieseed in as of gênerai obligation." 

In this connection, it is of much importance and weight that Mars- 
den's Collisions at Sea (5th Ed. 1904) 320, adopts as a part of its text 
expressions of Judge Benedict as f ollows : 

"The paramount importance of havlng international rules, which are In- 
tended to beconie part of the laws of nations, understood alike by ail mari- 
time powers, is mantfest; and the adoption of any reasonable construction 
of them by the maritime powers named affords sufîlcient ground for the adop- 
tion of a similar construction of our statute by the courts of this country." 

The Privateer, already cited, was decided on appeal by the highest 
judicial tribunal in Ireland ; the Master of the Rolls and one of the 
Lord Justices of Appeal sitting. The décisions of the Irish courts, 
although entitled to respect, are in no way binding on the English 
judges. Stockley v. Parsons, 45 Ch. Div. (1890) 51, 62 ; Annual Prac- 
tice (1903) vol. 2, 347. Nevertheless, the reasoning of the two opinions 
delivered in The Privateer has clear earmarks of expérience, sound 
considération, and knowledge of maritime law on the part of those who 
delivered them. They hâve been criticised with référence to points not 
involved hère ; but the décisions that criticised them are themselves 
subject to criticism, and hâve not yet been fully established. We do 
not, however, need to rely on The Privateer, as we think we hâve al- 
ready made clear. 

We should make référence to essays on the law of maritime naviga- 
tion coming from distinguished French and German sources, cited in 
behalf of the owner of the cargo which was lost with the Lejok. It is 
sufRcient to say that thèse are not judicial déterminations like The 
Spring, and therefore are not entitled to any particular judicial obei- 
sance. and that they are well balanced by The Privateer; but the most 
emphatic thing is that, for reasons easily understood, the fédéral courts 
would be exceedingly embarrassed by coming in conflict on questions 
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of the rules of navigation with the courts of the Empire of Great Brit- 
ain, which controls such a large mercantile fleet, much more so than 
by coming in conflict with the courts of France and Germany com- 
bined. As the case now stands before us, the resuit of the latter 
would be merely a possibility, while with référence to English judicial 
décisions, such a conflict might create présent practical difficulties of 
serions conséquences. We feel bound, therefore, to agrée with the 
learned judge of the District Court that the Gov. Ames had the "wind 
aft," or was sailing "before the wind," whichevef expression may be 
used. 

We hâve endeavored to get some Hght on the case from the histori- 
cal view, but we hâve not gained anything of conséquence in that way. 

In Flanders' Maritime Law (1852) § 369, the rule is given the same 
as the présent statutory rule; but the expression is "a vessel going 
before the wind." That expression, of course, is flexible and better fits 
the contention of the Gov. Ames. The expression in 3 Kent, 230, is 
also "before or with the wind." St. John v. Paine, 10 How. 257, 581, 
13 L. Ed. 537 (1850), used the same expression, "before or with the 
wind." The presumption is against a disturbance of existing practices 
by the statutory rules of navigation. The embarrassments imposed 
on those responsible for the navigation of particular vessels is so much 
increased by changes in the law that this presumption is strongly sup- 
ported by the good sensé of the thing. However, ail efforts to reach 
a conclusion by this method of examining the question hâve not satis- 
fied us, and we are content to stand on the authorities we hâve cited. 

We now come to the spécial case which the Lejok makes against the 
Gov. Ames to the effect that, even if the Lejok was in error, the Gov. 
Ames was also in fault. The proposition is stated to us by the Lejok 
in very gênerai terms : "Lack of proper lookout" ; "lack of a compé- 
tent ofiîcer in charge of the deck" ; lack of a compétent man at the 
wheel" ; "in not standing by." The last — that is, the allégation that 
the Gov. Ames did not stand by as the statute requires — we are con- 
tent to leave on the statement of facts and reasoning of the learned 
district judge jn référence thereto. As to the other points, the main 
burden of the argument in behalf of the Lejok we hâve already con- 
sidered, namely, that the Gov. Ames did not hâve the wind aft; and 
very little is given us on the points to which we hâve just referred. 
It might well be so, because those touch a question of lookout ; and 
the question of lookout on thèse proceedings is not a primary question. 
There is no such question hère in the ordinary understanding of that 
topic. It comes in only incidentally. 

On the mère question of lookout in the ordinary sensé, a strong case 
might appear against the Gov. Ames. Although the night was clear, 
so that the Gov. Ames' light was seen at least two miles from the 
Lejok, no light was seen by the Gov. Ames until the Lejok was within 
a mile, or three-quarters or one-half of a mile, as put differently sev- 
eral times. The fact is that the mate of the Gov. Ames who gave the 
orders for her navigation apparently saw no light from the Lejok 
until the Lejok was close aboard. Although he déclares at one place 
that he saw the red light of the Lejok three-quarters of a mile away, 
yet this is inconsistent, because he says at another place that, when he 
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saw this light, he immediately ordered his wheel hard down, 'Vithin 
two or three seconds, as soon as I looked and saw it." He also says 
that he "assisted in placing the wheel hard down for ail it was worth." 
In another place he says, "the lookout sung out, Xight on the starboard 
bow.'" And he adds: "Saw the red light just as if it had been 
throwed up at me ; came into view ail at once." Thus he saw the red 
light for the first time, and immediately put his wheel hard down. Of 
course, with référence to the claim that the Gov. Ames was in fault 
for not sooner seeing the lights of the Lejok, and with référence also 
to the claim that this was one of the contributing faults bringing about 
the collision, so that the Gov. Ames was also guilty, the burden rests 
on the Lejok to support both propositions. What we hâve cited might 
well sustain the first proposition ; but the case as a whole is absolutely 
déficient on the second, as we will see by re-examining the Lejok's 
allégations, and comparing them with the proofs, or lack of proofs, 
from her in this particular. The allégations of the Lejok's libel are as 
foUows: The Lejok sighted the green light of the Gov. Ames on her 
port bow. Thinicing that the Gov. Ames had the right of way, the 
Lejok's libel allèges that her master "changed his course to port until 
the green light of the Gov. Ames was seen to open up on the starboard 
bow of the Lejok, and then steadied his vessel so that they would pass 
green to green in safety, and at that time the vessels were about a quar- 
ter of a mile apart"; but that shortly after this the lookout of the 
Lejok saw the Gov. Ames suddenly change her course, shutting out 
her green and showing her red light. This, of course, is directly con- 
tradicted by the testimony of the mate of the Gov. Ames, which was, 
in substance, to the eflfect that the red light of the Lejok was right 
aboard of him when he saw it, and thus plainly at a time when it was 
practically impossible to avoid a collision. However, we are not deal- 
ing at présent with this contradiction. If the Lejok came around green 
to green, had steadied there with the vessels a quarter of a mile apart, 
and so remained until the Lejok afterwards saw the Gov. Ames 
change her course, showing her red light, there would hâve been time, 
if the deck of the Gov. Ames had been vigilant, to hâve discovered 
that the Lejok had made a mistake, and to hâve kept the course green 
to green and thus avoided a collision. The difïiculty is that the Lejok 
faits to call our attention to any proofs whatever sustaining thèse allé- 
gations of her libel. If she had done so, then we would hâve been com- 
pelled to investigate the question of veracity with référence to the testi- 
mony of the mate of the Gov. Ames, and to détermine as to the truth of 
the allégations of the Lejok which we hâve cited. Consequently, we are 
compelled to concur in the conclusions of the learned judge of the 
District Court, because we find that the Gov. Ames had the "wind aft," 
and because on the record as given us the Lejok was bound to hold 
her course ; and we are unable to convict the Gov. Ames of fault for 
the reasons we hâve stated. 

This disposes of the merits of the case, but there are some minor 
questions brought to our attention. The District Court, besides ad- 
judging against the Lejok the costs of repairs, gave the Gov. Ames an 
allowance for 11 days' détention at the rate of freight fixed in her 
charter party. The collision occurred during her voyage, and she was 
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not called on to discharge her crew or terminate her charter. The dé- 
tention was only a moderate one. ' She was theref ore not called on to 
discharge her officers and crew; and the court, so far as we can 
understand, awarded an allowance for détention in accordance with 
the common practice under the circumstances. It seems to us that the 
only point the Lejok made was that the allowance for détention should 
be the net earnings of the Gov. Ames. This is absurd, except in very 
extraordinary cases. Hère it is, of course, the gross earnings. As 
the lycjok puts in no qualifying proofs, the Gov. Ames was only re- 
quired to make a prima facie case. In England the practice is to allow 
an arbitrary demurrage, a certain number of shillings per day ; but 
the practice in this country is clearly pointed out by Judge Butler in 
The Rebecca v. The America, Fed. Cas. No. 11,619a. Without ac- 
cepting any décision of his court as binding us, we accept his testimony 
as that of a judge of long expérience and truthful mind, permitting 
the adoption by us of the prima facie rule, which rule is that of the 
agreed demurrage. Judge Butler said that this rule "bas been pro- 
nounced, by those having the largest expérience and the highest intelli- 
gence on the subject, the safest thing under gênerai circumstances that 
can be pursued." 

In the taxation of costs the court allowed $393.75, the amount paid 
by the Gov. Ames to the surety on the stipulation for her discharge 
from the libel. We are unable to perceive wliy the Lejok should be 
taxed for this, any more than for soHcitors' fées or. counsel fées, or 
for many other disbursements which defenders in litigation are accus- 
tomed to make, but which never hâve been recognized as constituting 
taxable costs. In this particular case, a surety company joined in the 
stipulation ; but this constitutes no essential différence between this 
and the ordinary stipulation entered into by individuals. Commissions 
on disbursements, commissions for collection, atid even commissions 
to sureties in foreign ports releasing cargoes and vessels, are often al- 
lowed in adjusting gênerai average, and even in adjusting- particular 
average; butthere is no practice recognizing them as éléments of costs 
to be taxed in litigation. This claim is not supported by any order of 
court, or by any statute. It is ordinarily a mère matter of choice on 
the part of the owner of a vessel whether he will bond her, allow her 
to remain in the custody of the court, or ask to bave her sold. In Ex 
parte Hughes, 114 U. S. 548, 5 Sup. Ct. 1008, 29 L. Ed. 381, an allow- 
ance claimed for the printing of briefs was denied, but the printing 
of what was, in the nature of pleadings, a part of the record, was al- 
lowed. Both rested on the fact of usage, which the court saw no 
justification in disturbing; but no usage is available hère. 

Many citations hâve been made, but none of them are authoritative 
with us except Lee Co. v. Penberthy Co., 109 Fed. 964, 48 C. C. A. 
760, decided by the Circuit Court of Appeals for the Sixth Circuit, on 
June 15, 1901. There the amount paid a surety company for furnish- 
ing an appeal bond was stricken out of the taxation. It is true that 
the Circuit Court of Appeals for the Ninth Circuit, in Jacobsen v. 
Expédition Co., 113 Fed. 73, 80, 50 C. C. A. 131, decided October 7,. 
1901, allowed the cost of giving security in damages by a respondent 
who filed a cross-libel. In that case the security was required by Ad- 
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miralty Rùle of the Suprême Court 53, so that there was there behind 
the expenditure at least the requirement of the rule. The opinion, 
however, cited a number of cases, none of which fairly support the 
allowance. Likewise, the allowance of the premium on a bond for 
costs in The Volund (by the Circuit Court of Appeals for the Second 
Circuit) 181 Fed. 643, C67, was apparently based in the same manner 
on the fact that the bond was required by the rules of the court of the 
first instance. As therefore in this case there is neither usage nor 
any court order, the objection of the Lejok to the allowance of this 
item of costs is sustained ; and this without determining what would 
be the efifect of an order if there had been one. 

The Lejok raises another question of costs, based on the fact that 
some witnesses, if not ail of them, were allowed in behalf of the Gov. 
Ames travel for distances beyond the extrême limits to which sub- 
pœnas can run. We understand that this relates to the cross-libel in 
behalf of the Gov. Ames. On the one side, we are told that the Dis- 
trict Court had no power tô award travel for such extended mileages, 
and, oH the other, that we hâve no power on appeal over this question 
It is time we should cease to hear from each of thèse propositions. 
The City of Augusta, 80 Ked. 297, 25 C. C. A. 430. The Gov. Ames 
also falls back on an incorrect statement with référence to the dis- 
crétion of courts in equity and admiralty in the allowance of costs. 
Before the act of 1853, there was such a discrétion in the broad sensé 
of the word, even an allowance of counsel fées hàving been sustained 
by the Suprême Court ; but, since that statute, the settled practice is to 
limit this di.scretion to an apportionment betweCn the parties of costs 
iegally taxed. 

We hâve no spécifie ruling of the District Court on the questions 
made hère ; nothing except a brief mémorandum that, on appeal to 
the court, the clerk's taxation was upheld. Among other allowances 
for mileage was that for one witness, Lima, 7,383 miles, from the Cape 
DeVerde Islands. We bave in the record the certificate of witnesses 
which is erroneous in form, although customarily used, and sufficient 
where there is no controversy. It states the "place from which each 
came to attend trial," meaning by "each"' each witness ; while section 
848 of the Revised Statutes allows mileage only from the place of 
résidence to the place of trial. Ëvery witness, so far as we hâve ex- 
amined, in the opening of his testimony, stated the place of his rési- 
dence, which fails to conform in very substantial extent to this certifi- 
cate. For example, Lima, whose travel is taxed from the Cape De 
Verde Islands, testified that he lived in New Bedford. As to him, 
there is nothing else in the record which the court can recognize as 
proof, because, on a contest, we must reject the certificate signed by 
the witnesses in its existing form. It is true there is an affidavit from 
Davis, one of the owners of the Gov. Ames, as to Lima's résidence; 
but that is based entirely on information. As to the other witnesses 
whose sworn résidences fail to conform to the certificate, there is not 
even any affidavit. It is necessary, therefore, that the mileage al- 
lowed witnesses be made to conform to légal proofs. 

We will observe further with référence to Lima that the mileage. 
187 F.— 4 
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allowea was $369.10. The rule permitting taxation of travel b'eyond a 
point where a subpœna can reach a witness is peculiar to this circuit. 
It was adopted by us in The City of Augusta, 80 Fed. 397, 304, 35 
C. C. A. 430, for the reason that we concluded to abide by the long- 
continued construction of the law given by the fédéral judges in this 
circuit. We hâve never expressly approved it as consonant with our 
own views of the law. It is liable, as it is easy to see, to great abuse 
unless its application is in some way checked orlimited. For instance, 
in the présent case, it is évident that the amount allowed Lima, or, 
rather, to the Gov. Ames on account of Lima, is far in excess of the 
cost of making the voyage to one of Lima's position in lif e ; and other 
cases are likely to arise where the doubtfulness of the allowance from 
a mère point of natural justice or injustice may be much greater. We 
are not at the présent time called on by either party to enter on that 
topic; and we only go to the extent of holding that, if the rule which 
is practiced in this circuit is to be applied in the présent case, it must be 
as the resuit of proofs which strictly accord with the law. Therefore, 
so far as thèse costs of travel are concerned, they must be revised by 
the District Court without being controlled by any further suggestions 
from us. 

We find with the papers what appears to be an attempt to raise an 
objection on the part of the Lejok to a ruling of the court with re- 
gard to the admission or nonadmission of évidence. It is not, however, 
put in such form as to be easily comprehended ; neither do we find it 
covered by any assignment of errors. Therefore we pass it tiy. 

In No. 858, Smith v. Davis, The Gov. Ames, the decree of the Dis- 
trict Court is affirmed, and the appellee recovers his costs of appeal. 

In No. 859, Smith et al. v. Davis et al., The Lejok, the decree of 
the District Court is modified by striking out from the costs the sum 
of $393.75 for premiums paid, and by a revision, to be made by the 
District Court, of the taxation of costs for travel of witnesses on be- 
half of the Gov. Ames; as thus modified, the decree is affirmed with 
interest. The appellees recover their costs of appeal; and the case is 
remanded for proceedings accordingly. 

LOWELL, Circuit Judge, concurs in the resuit. 

On Pétitions for Rehearing. 
Before COLT and PUTNAM, Circuit Judges. 

PUTNAM, Circuit Judge. Thèse cases were very elaborately ar- 
gued, and received a great deal of considération from the court, and a 
careful observance of ail the rights of ail the parties, and yet both 
parties hâve filed pétitions for rehearing. Under the spécial circum- 
stances referred to, and because thèse pétitions particularly illustrate 
the propriety of calling attention to the proper rules in référence to 
pétitions for rehearings, we quote Public Schools v. Walker, 9 Wall. 
603, 604, 19 L. Ed. 650, as follows : 

"Where the court does not on its own motion order a rehearing, It wlU be 
proper for eounsel to submit without argument, as has been done in the 
présent instance, a brief written or prlnted pétition or suggestion of tie 
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point or points thought important. If, upon sueh pétition or suggestion, any 
judge who concurred in the décision tiiiuks proper to move for a rehearing, 
tlie motion will be considered. If not so moved, the rehearing will be denied 
as of course." 

What are called hère pétitions for rehearing contain the arguments 
which might be expected after a rehearing had been granted. They 
consist largely of long citations from testimony, which, if at ail mate- 
rial, should hâve been called to the attention of the court, with proper 
références to the record, at the trial of the cases. 

The pétition in behalf of the Gov. Ames relates particularly, if not 
entirely, to questions of costs. First, it contains a fuU rediscussion of 
a question which we fully considered and settled as to the disallow- 
ance of $393.75 paid by the Gov. Ames to a bonding company for the 
bond releasing the vessel. This discussion might hâve been very ap- 
propriate, if we had ordered a rehearing on this point. 

The error which we made in referring the item of $393.75 to the 
wrong libel would bave been at once corrected on the matter being 
called to our attention informally, and we hâve accordingly now cor- 
rected the same. 

In like manner, we might well hâve been spared the long discussion 
with référence to the travel of witnesses from foreign parts, in view 
of the fact that we expressly left that question for revision by the 
District Court. The substance of ail we said was that the allowances, 
if in dispute, must be fortified by légal proofs, inasmuch as it is easy 
to see that otherwise great abuse might arise therefrom, especially as 
such allowances are made only in this circuit. 

In like manner, the pétition for rehearing in behalf of the Lejok in- 
volves even further departures from the rule of Public Schools v. 
Walker. It contains long extracts from the record, amounting to a 
reargument of some of the principal points supposed to be involved, 
which, if submitted to us when the case was argued, might hâve been 
of some importance. So far as we hâve examined them, we can only 
say that the pétition overlooks the fact that in our opinion we followed 
strictly the pleadings in behalf of the Lejok, and the main proposi- 
tions submitted in the argument of her counsel of record, whom we 
were entitled to look to as master of the litigation ; and they especially 
overlook the fact that the fundamental proposition on her behalf, as 
the case was submitted to us, was that the Gov. Ames was in error as 
to which vessel was to keep her course. 

Ordered that the judgment in No. 858 is modified, by directing that 
the sum of $393.75 for premiums be stricken out of the costs allowed 
the Gov. Ames by the District Court, and that so much as relates 
thereto in the judgment in No. 859 be canceled. 

It is further ordered that, inasmuch as on due considération of the 
pétitions for rehearing filed in No. 858 and No. 859 on February 28, 
1911, no judge who united in the judgments desires that either case 
be reargued, each pétition is dismissed, and in each case mandate will 
issue forthwith. 
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POSTAL TBLEGRAPH-CÀBLE CO. v. GRANTHAM. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1911.) 

No. 1,002. 

1. TniAL_ (§ 1S9*) — DiKECTioN OF Verdict— DXTTT or Coujît. 

Wliere the evideiiee is so conclusive that tlie court, in the exercise of a 
Sound judicial discrétion, would lie compelled to set aside a verdict in 
opposition to it. ttie trial judse sliould direct a verdict wtien reque.sted ; 
liiit, wliere it is sucU that reasonable men ma y differ as to the infereiice 
to be dravvn from it, the court should submit the case to the jury. 

[Kd. Note.— For other cases, see Trial, Cent. Dig. §§ 333-341; Dec. Dig. 
§ 139.*] 

2. Master and Servant (§ 2S8*) — Master's Liabilitt for Injuey to Sekv- 

A>fi— Defective Tools— AsisuiiPTiow of Kisk. 

Plaintiffl was a lineuian employed by défendant telegraph Company and 
was injured while he and others were taking down pôles, by reason, as 
he alleged, of a détective "deadnuni'' furnished by défendant, with which 
■ to do the work. There was évidence that he had previously made réquisi- 
tions for, and liad been proniised, a différent tool. The work on which 
he was engaged was done by order of the district foreman who insisted 
on its being done at once with the men and lueans at hand without wait- 
ing for the gang who usually did sueh work and were equipped for it. 
; Ileld, that whether plaintllï assumed the risk from the use of the tool 
supplled depended on whether the danger from its use was so clear and 
obvions that he knew and appreciated It, or should hâve doue so in the 
exercise of reasonable care, which was a question of fact for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1068-1088; Dec. Dig. § 288.* 

Assumptlon of risk incident to employment, see note to Chesapeake & 
O. B. Co. V. Hennessey, 38 O. C. A. 314.] 

3. Trial (§ 234*) — Requests for Instructions— Form Under North Caro- 

LINA PeACTICE. , 

Dnder the North Carolina practiee of having the jury respond to Issues 
of fact and uot tind a gênerai verdict, requested instructions, concluding 
that upon the assumed state of facts "plaintiffi eannot recover," are im- 
proper in form, and their refusai is not error. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 534-538, 566; Dec. 
Dig. § 234.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina, at Raleigh. 

Action at law by Frank Grantham against the Postal Telegraph- 
Cable Company, judgment for plaintiff, and défendant brings error. 
Affirmed. 

This is an action instituted by the défendant in error In the superior court 
of North Carolina for the county of Wayne and removed therefrom to the 
Circuit Court of the United States for the Eastern District of North Carolina 
upon motion of the plaintiff in error. 

Paragraphs 4 and 5 of the complaint are In the following language: 
"That, in order to enable the plaintiff to perform the said service in re- 
moving said pôles, it was the duty of the défendant to furnish the plaintiff 
with what is known among workmen in the telegraph service as a 'deadman,' 
which is a long pôle with an open iron top, In the center of which is a sharp- 
pointed iron splke, so arranged that, in lifting and letting down a pôle, the 
pôle shall be held in the arms of the iron frame at the end of said deadman, 
and the said pôle shall be kept from slipping by the said sharpened iron point ; 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that tlie défendant carelessly and negligently failed, although from time to 
tlme requested so to do, to furnish the plaintiffi with this necessary imple- 
ment for hls work ; tliat in conséquence thereof plaintiffi was conipelled in 
pursuance of orders in doing his work to use an instrument unsuited to his 
work, and wliile lettinjr down a pôle, and while in tlie exercise of ail proper 
skill and care, the inipleuient whieh plaintifC was compelled to use by reason 
of the ]ie!>-ligence of the défendant slipped up the pôle and togetlier with the 
pôle fell on plaintif!: and dJslocated and broke hls thigh and othei'wise in- 
Jured him, so that he was compelled to go to a hospital and hâve his leg 
set four times, and he is now unable to walk except by the use of crutehes, 
and then only with great difficulty, and said injured leg being some three 
inches shorter than it ought to be, so that by reason of ail of which he has 
suffered greatly, lioth in body and inind. and has heen renrtered unable to 
make a living to his great damage, to wit. in the suni of ,$50,000. 

"That by reason of the négligent and oareless tailure of the défendant to 
supply the necessary implements and machinery with which to conduct the 
work that he had contracted to do, the in.iuries hereinbefore recited were 
brought about, and by reason thereof the plaintiff has been injured in the 
said amount of .$50,000." 

At the time of his injury the défendant in error was a station lineman 
for the plaintiff in error. Mr. Heard was a district foreman. It appears 
that the défendant in error did not hâve authority to hire and discliarge 
hands. On this occasion he w'as instructed by the district foreman, Heard, 
to pick up two or three men and do the work. It also appears that both 
Mr. Ribble and Mr. Heard were foremen over Grantham. It appears that 
the défendant in error was stationed at Charlotte as station lineman for tho 
plaintifC In error. A day or two hefore the accident occurred, the défendant 
In error received orders from both Jlr. Ribble and Mr. Heard to remove a 
line of telegraph jjoles and wires near the city of Charlotte, N. C, along the 
right of way of the Southern Rallway Company in order to make place for 
a coai chute to he construeted by the railway company. 

Mr. Heard, district foreman, went with the défendant in error to examine 
the ground and, among other thlngs, ascertained that there were about 12 
or 13 pôles to be moved covering a distance of about a mile. The défendant 
in error said to the district foreman that he tUoueht the work was "gang 
work, and was too heavy." Upon being told that the gang of hands which 
he had been working were up in Virginia, the district foreman told him that 
he could pick up two or three men and do the work for w-hat it would cost 
in transportation to get the gang there. It was shown in the testimony 
that 7 to 20 men constitute a gang. The défendant in error testifled that 
he told Mr. Heard "experieneed help was hard to get in Charlotte ; that 
ail the white men were employed by the electrlc light people, and we did 
not work colored men, and that I knew of only two white linemen, Harris 
and Watson ; that Mercer, a negro, was a green man." 

Ile further testified: That the district foreman insisted that he "pick 
up two or three hands and move the line." That he undertook to do the 
work. That the pôle to be taken down had to fall between the wires which 
were strung overhead, and the pôles stood in four or flve feet of a deep eut. 
That the wires were about six inches apart, and the défendant in error could 
not let the pôle knock against or cross thèse wires. Tlie deadman used 
was what is called a sawbuok deadman and, in his testimony, the défendant 
In error says: "That is one reason I was using a deadman. T had to use 
the deadman to keep the pôles from beating against the wires." That tLe 
telegraph company failed and neglected to furnish necessary tools, to wit, 
a suitable deadman with which to take down the tall cypress pôles. That 
he had made réquisition in -writing twice — in 1906 and 1907 — for a deadman, 
and in the summer of 1908 he asked Mr. Ribble for a deadman, and Mr. 
Ribble said: "The supply department in New York would furnish the dead- 
man." It was shown by witness Watson that he heard the défendant in 
error ask Mr. Ribble for a deadman, and his testimony is corroborated by 
that of Lawrence Mercer, another witness. That, being directed by the 
district foreman to pick up two or three men and remOve the line, he obejed 
orders and undertook the work without the proper tools, and with thèse 
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Inexperieneed men to asslst him, and flnding It necessary, In order to protect 
the wires from destruction, as the pôle had to come down between the wlres, 
he undertook to secure addltlonal tools and found a sawbuck deadman, "wliich 
he picked up" on the work of the telegraph company. That, when he reaehed 
the place where the pôle had to be let down, the défendant lu errer took 
the sawbuck deadman and got In the Une of the pôle; "it being the usual 
place for hlm to stand." The hands, with their long pikes, undertook to 
let the pôle down by degrees. That while they were atteniptlng to lower the 
pôle the défendant In error was holding the sawbuck deadman when ail at 
once it sllpped and came down on hlm Injuring hlm as alleged. It appears 
from the évidence that the sawbuck deadman consisted of "two pièces of 
plank put together crosswise, with only a boit to hold it. with a brond pièce 
of plank across the bottom about six feet long at the foot, where the legs 
rested on the ground," and that the pièces of plank in whlch the pôle was 
let down had no iron spikes drlven to catch the pôle and hold it and preveut 
it from slipping backwards or forwards, and that thèse spikes are safety 
devlces in gênerai use. 

Robert C. Strong- and C. V. Meredith (Meredith & Cocke, on the 
brief), for plaintiff in error. 

Charles B. Aycock (W. T. Dortch and Aycock & Winston, on the 
brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and ROSE and McDOW- 
ELL, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). [1] 
This case cornes hère from the Eastern District of North CaroHna. 
The iîrst assignment of error is to the efïect that the court below erred 
in denying the motion of the défendant below to nonsuit the plaintiff 
upon the évidence under what is known as the "Hinsdale act," passed 
by the Législature of that state, and also the motion to direct a ver- 
dict in favor of the défendant. Under the North Carolina practice 
a motion for judgment by nonsuit upon the évidence is tantamount to 
a motion to direct a verdict. We will therefore consider the motion 
for a judgment by nonsuit as being in the nature of a motion to di- 
rect the verdict. The motion to nonsuit was made at the close of the 
évidence in chief of the plaintiff and renewed at the close of the en- 
tire évidence as required by the statute in question. 

Among other things, it is insisted that the plaintiff assumed the risks 
incident to his employment; that he had been employed by the de- 
fendant company for about 2^ years; that he was a skilled workman 
and was thoroughly familiar with the dangers incident to his employ- 
ment ; that he knew from expérience the kind of deadman that should 
be used to insure the safety of those engaged in that particular kind 
of business; that on this occasion the plaintiff made no demand for 
this kind of implement; and that he was fully aware of the perilous 
undertaking in which he was about to engage. 

There is a controversy as to whether the défendant tendered an 
issue presenting this phase of the question; but in so far as the rec- 
ord shows no such issue was tendered or presented to the jury. How- 
ever, the court, in charging the jury on the issue submitted as to con- 
tributory négligence, also instructed the jury as to the law bearing on 
this point. This practice is permissible under North Carolina procé- 
dure. 
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It is also insisted by the plaintiff that the question as to whether the 
plaintiff assumed the risks incident to his employment in this respect 
was not properly pleaded in the answer. In view of the allégations 
contained in the complaint, we think that the averments of the an- 
swer as respects this défense are sufïïciently explicit. 

[2] We now come to consider the more important question, which 
is as to whether, under the circumstances, the court erred in refusing 
to direct a verdict in favor of the défendant. As to when the court 
should direct a verdict is clearly stated in the third syllabus of the 
case of Pennsylvania R. R. Co. v. Martin, 111 Fed. 586, 49 C. C. A. 
474, 55 L. R. A. 361 : 

"Where the évidence is so conclusive that the court, iu the exercise of the 
Sound judicial discrétion, would he compelled to set aside a verdict in oppo- 
sition to it, the trial judge should direct a verdict when requested." 

It has also been held that, where the évidence is such that reason- 
able men may reasonably difïer as to the inference to be drawn there- 
from, it is the duty of the court to submit the same to the jury for 
their détermination. 

The défendant in its answer avers that the sawbuck deadman fur- 
nished to the plaintiff was a proper tool, and that, if the plaintifï had 
exercised proper skill and care, he would not hâve sustained the in- 
jury of which he complains. The fourth paragraph of the answer, 
among other things, contains the following statement : 

"Further answering said paragraph 4, this défendant dénies any and ail 
négligence on its part, and allèges that the direct and proximate cause of 
the injury complained of was the improper and négligent use by the plaintiff 
of what is known as a 'sawbuck deadman' in letting down the pôle in ques- 
tion, and that if the plaintifï had exercised proper skill and care, or if he 
had used, and had not been careless and négligent in taking down the said 
pôle, the implements and appliances furnished by the défendant, which were 
In ail respects proper for this work, the injury would not hâve resulted and 
such négligence on plaintifE's part bars his recovery." 

This averment raised the question as to whether the implements and 
appliances furnished by the défendant were in ail respects proper for 
this work, and as to whether the injury was due to the improper and 
négligent use of such implements in letting down the pôle in question, 
ail of which was submitted to the jury with ample instructions as to 
the law relating to the same. The court, among other things, in- 
structed the jury that, if the défendant supplied the plaintifï with rea- 
sonably safe appliances in gênerai use, the défendant company was 
not guilty of négligence. The évidence on this point was conflicting, 
and the court very properly permitted the jury to détermine the issue 
thus raised by the pleadings. and the jury returned a verdict on this 
issue in favor of the plaintifï. 

We hâve carefully considered the instructions of the court below 
bearing upon this phase of the case and are of opinion that the same 
were proper, and, inasmuch as there was évidence to sustain the 
jury in this respect, we do not feel warranted in disturbing the verdict 
in that particular. However, as we hâve stated, it is insisted that the 
plaintifï, under the circumstances, assumed the risks incident to his 
employment. 
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It appears from the évidence tliat this was a case of emergency 
where the défendant was exceedingly anxious to hâve the telegraph 
pôles in question removed promptly in order that the raih'oad Com- 
pany might be permitted to construct the coal chute, and, in order to 
save time, and the défendant company additional expense, the district 
foreman told the plaintifif that it was not necessary to send to Vir- 
ginia for the regular gang that had been employed in taking down 
pôles, and that he must pick up two or three hands in Charlotte with 
which to do this work. It appears that the plaintitï told the district 
foreman that this was a heavy pièce of work owing to the nature of 
the ground on which the pôles were located, and that he thought it 
best to send for the gang in order that he might hâve a better force 
of hands, etc. But, for the reasons stated, the district foreman in- 
formed the plaintifif that it was not necessary to send for the gang 
and insisted that the work be done immediately. The district fore- 
man was thoroughly acquainted with the ground and knew of the near- 
ness of the pôles to the eut. It is also insisted that he knew that the 
instrument furnished was not a standard tool. 

It is contended that the plaintitï, owing to the conversation which 
he had with the district foreman before he undertook to do this work, 
was led to believe that he was safe in attempting to do the work in 
the manner directed. Under such circumstances, it was but natural 
for the plaintifif to obey the orders of his superior when he knew that 
bis refusai to comply with such orders would resuit in his dismissal. 
He had requested the défendant to furnish a deadman of the kind de- 
scribed in the complaint. His testimony as respects this matter is as 
f ollows : 

"Q. When did you mnke réquisition for tliis tool? A. T ninde réquisition 
in writing twice — in lOOC and 1907 — and in 1908 I asl^ed Mr. Illblile for a 
deadman and a grindstone. Ile said tlie griiidstone would be furnished dy 
liiui, and that the supply departmeut in IN'ew York would furnisU the dead- 
man. 

"Q. When was that? A. In 1908. 

"Q. What time of the year? A. I don't remeniber tlie date, must hâve beeu 
in the summer." 

Thus it will be seen that as late as the summer of 1908 the plaintitï 
had been assured by the défendant that a standard tool would be fur- 
nished. Even if the assurances had been made in the early summer, 
not more than five months had elapsed between this and the time of 
the accident. Thèse continued assurances on the part of the défend- 
ant, together with the peculiar and urgent circumstances attending the 
undertaking of this work, were sufificient to induce the plaintifif to be- 
lieve that he was safe in attempting to do the work in the manner di- 
rected. In this connection is should be borne in mind that it nowhere 
appears that the plaintifif was fully advised as to the péril of attempt- 
ing to do the work in question without an instrument of this kind. 
The évidence of the district foreman is to the eiïect that the instru- 
ment used was equally as safe as the one which the plaintifif had re- 
quested the défendant company to furnish, and it was no doubt this 
view of the évidence that induced the court below to submit the ques- 
tion as to whether the plaintifif assumed the risk incident to his em- 
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ployment under the issue relative to contributory négligence. In sub- 
mitting this phase of the question to the jury, the learned judge who 
heard this case below, after stating the plaintiff's claim, said : 

"The défendant dénies that the plaintifE made application for tlûs Icind 
of deadnian or one llke it ; that he umde thèse applications for tools in writ- 
ing which hâve lieen shown you, and this was net anionf; tUenj, and froni 
that it insists that he never called for this deadman. That is a niatter for 
you to décide. And the défendant puts in testimony the purport of whicli 
is that the klnd of deadman used was the one geuerally In use, and one or 
more of its witnesses say It is the safer, and described why that is so. That 
is a matter of opinion you ought to weigh In tlie light of expérience. And 
sonie testimony was introduced by plaintiff and défendant as to the sawbuck 
deadman having splkes in it, and one witness said about half hâve them 
and others hâve not. You were shown the book containing the rules of the 
Company showing what kind of tools sliould be called for and wliat is re- 
garded as standard tools. So that the eontroversy narrows itself down to 
three questions: First, was the phiintifC injured by the négligence of the 
défendant; that is, did défendant fail to do its duty in respect to furnish- 
ing tools"? The défendant says that the plaintiff was not injured by reason 
of its négligence, and goes further ana says that, even if it was négligent, 
the plaintiff was himself négligent in that he did not use the Implements 
given him in a earef ul manner ; that he did not take the usual précautions 
to avoid in.inry with the Implements he had to use : and, further, that he 
assumed the risk. You umst consider both of tliese questions. If the injury 
the plaintiff sustained was due to or caused by the risk he assumed by veason 
of his employment, you will answer the second issue, 'Yes' ; and if he used 
the instruments furnished in an improper way, did not exercise due care, he 
would be guilty of contributory négligence." 

Bearing upon the question as to whether the plaintiff assumed the 
risks incident to his employinent, the court said: 

"Upon the first issue I charged you as to the duty of the master ; upon 
the second issue it is the duty of the court to charge you as to the duty of 
the servant. The law requires him to exercise ordinary care for his safety, 
and to discover those dangers which a man of ordinary prudence would dis- 
cover, and, if the servant fails to perform his duty, he himself is négligent ; 
but the law does not impute négligence to the servant siniply because he eii- 
deavors to perform the labors assigned him with détective tools also supplied 
to him by the master. If the master furnished détective tools or insufîicient 
appliances to the servant, and if the servant uses such defective tools and 
appliances in the performance of his duty, in a reasonably careful and safe 
manner, the servant is not guilty of négligence in so doing unless the danger 
is open and obvious and known to him and after such knowledge he con- 
tinues to do the work assigned him. So, in this case, I charge you that if 
défendant furnished insulficient appliances to tlie plaintiff, or failed to fur- 
nish to the plaintiff proper appliances to do the work in question, and if the 
,1ury shall flnd that such proper appliances were in gênerai use in said busi- 
ness, and if you shall further flnd that the plaintiff at the time of his injury 
was reasonably careful in the performance of the duty assigned him and 
made the best use of the tools assigned him that a reasonably prudent man 
would hâve done, and was himself reasonably free from négligence and care- 
lessness in doing the work assigned him to do, the jury will, under those cir- 
cumstances, answer the second issue, 'No.' " 

Thus it will be seen that this question was fuUy presented to the 
jury by the court below. 

In the case of Lloyd v. Hanes, 126 N. C. 359, 35 S. E. 611, the 
court, among other things, said : 

"Assumption of risk is a matter of défense analogous to contributory négli- 
gence to be passed on by the jury, who are to say whether the employé 
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voluntarily assumed the rlsk. It Is not enough to show merely that he 
worked :on knowing the danger, but, further, it is only wliere tlie machinery 
Is so grossly and elearly defective that the employé must know of the extra 
risk, that he can be deemed to hâve voluntarily assumed the risk." 

And in the case of Sims v. Lindsay, 122 N. C. 678, 30 S. E. 19, it 
was held: 

"That an operative by not declining to vs^ork at a machine lacking souie 
of the safeguards whieh he has seen ou otûer sluiilar uiacuiiies tiue.s iiut 
thereby waive ail claim for damages from a defective machine, unless it be 
so plainly détective that the employé must be deemed to know the risk." 

In the case of Patterson v. Pittsburg, 76 Pa. 389, 18 Am. Rep. 412, 
it was held : 

"A. The master is bound to furnlsh and maintain suitable Instrumentall- 
ties for the duties required of bis servant, and if he does not he is liable 
for Injuries from his négligence. B. If the instrumentality by whlch the 
servant is to perform his duty is so obviously and immediately dangerous 
that a man of common prudence would refuse to use It, the master is not 
liable for resulting damages ; the servant being in this case guilty of con- 
current négligence. O. When the servant, in obédience to the master, Incuis 
the risk of machinery which, though dangerous, is not so much so as to 
threaten immédiate in jury, or it is reasonaWy probable may be used safely 
by extraordinary caution, the master Is liable for the resulting injury." 

In discussing thèse cases the Suprême Court of North CaroHna, 
in Hicks v. Manufacturing Company, 138 N. C. 319, 50 S. E. 703, 
said: 

"In several of the récent cases, the standard In such cases Is said to be 
that thèse risks are never assumed unless the act itself Is obviously so dan- 
gerous that the inhérent probabilitles of danger are greater than those of 
safety. 

"This is a correct and satlsfactory formula sanctioned by the décisions 
referred to, and in ajiplylng the rule to practical litigation the test is whether 
or not, under the facts and attendant clrcumstances including the nature of 
the defect and danger, the risk is one which a reasonable man should incur 
by continuing to work under existing conditions, and when the matter is for 
the jury to détermine it may be well to submit the case in terms by that 
standard." 

The f ourth syllabus of this case thus states the law : 

"An employé will not be deemed to assume the risk from the fact that he 
Works on in the présence of a known defect, unless the danger be obvions 
and so imminent that no man of ordinary prudence %vould incur the risk 
which the conditions disclose." 

In the case of Choctaw, Oklahoma & Gulf R. R. Co. v. McDade, 
191 U. S. 64, 24 Sup. Ct. 24, 48 L. Ed. 96, the court said : 

"The court left to the jury the question of the nssuniption of rlsk on the 
part of McDade with instructions which did not permit of recovery if lie 
either knew of the danger of collision with the waterspout, or, by the ob- 
servance of ordinary care upon his part, ought to bave known of it. The 
servant assumes the risk of dangers incident to the business of the master, 
but not of the latter's négligence. Hough v. Railway Co., 100 U. S. 21,3 [25 
L. Ed. 612] ; Wabash Ry. Ckj. v. McDaniels, 107 U. S. 454 [2 Sup. Gt. 932, 
27 L. Ed. 605] ; N. P. R. R. Co. v. Herbert, 116 U. S. 642 [6 Sup. Ct. 590, 29 
li. Ed. 755] ; N. P. R. R. Co. v. Babcock, 154 U. S. 190 [14 Sup. Ct. 978, 38 
L. Ed. 958]." 
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In that case the court also said : 

"There was testlmony tending to show that McDade had been over part 
of the road where the Goodwin tank was sltuated only a few times, and 
part of the trips were made in the nlght season, and also that the furniture 
cars were of unusual height as eompared with those generally used in the 
transaction of the business of the company. Neither the assumption of risk 
nor the contributory négligence of the plaintiff below was so plalnly évident 
as to require the jury to be Instructed to flnd agalnst the plalntlflf ; but, 
under the facts dlsclosed, thèse matters were properly left to the détermina- 
tion of the jury." 

The Suprême Court of North Carolina has gone to the extent of 
holding that the failure to furnish a deadman to assist in taking down 
telegraph pôles, if such an instrument be reasonably necessary for this 
purpose, is such an omission of duty as may deprive the défendant 
of the défense of assumption of risk. Orr v. Telegraph Co., 132 N. 
C. 693, 44 S. E. 402. The court in that case said : 

"It Is contended that, even if the plaintiff was not guilty of contributory 
négligence, he knew that the tools were not at hand and assumed the risk 
of taking down the pôle wlthout them. It was argued that this was a simple 
opération, équivalent to sendlng a raan to eut down a tree, the danger of 
whieh could easily be determined by any one. If we thought so, this would 
end the case; but taking down a telegraph or téléphone pôle is a distinct 
and dangerous opération. The pôle is neither eut down nor permitted to 
fall, as that would probably destroy it and Its attachments. It is dug up 
and let down by degrees so as to protect it from injury. The danger lies 
In the great leverage of a long and heavy pôle, to counteract which the re- 
sisting force must be applied near the upper end. This can be done only by 
splkes and 'deadmen,' or somethlng équivalent thereto. The former are small 
pôles with Sharp splkes in one end. Deadmen are like crutchcs, on which 
the telegraph pôle that is being lowered is permitted to rest while the men 
are changing their positions and taking a fresh hold. 

"In cases where the défendant falls to perform its duty In furnishlng safe 
and suitable appllances, the plaintiff will not be held to hâve assumed the 
risk in undertaking to perform a dangerous work, unless the act itself is 
obviously so dangerous that in its careful performance the inhérent proba- 
bil ities of injury are greater than those of safety. This is in analogy to the 
rule laid down in the following cases: Hinshaw v. Railroad, 118 N. C. 1047 
[24 S. E. 426] ; Coley v. Railroad, 129 N. C. 407 [40 S. B. 195] 37 L. R. A. 
817 ; Cogdell v. Railroad, 129 N. O. 398 [40 S, B. 202] ; Thomas v. Railroad, 
129 N. C. 395 [40 S. E. 201]." 

The question as to whether the plaintiff assumed the risk incident 
to his employment, as already stated, was submitted to the jury, to- 
gether with the issue on contributory négligence, and the jury found 
that, under the circumstances of this case, the plaintiff did not as- 
sume the risk. This présents the question as to whether this issue was 
properly presented to the jury. 

In this connection it is well to state that the rules governing master 
and servant are of gênerai application, and that the fédéral courts are 
not necessarily bound to follow the ruling of the state courts as re- 
spects this question. In ref erring to this phase of the question the Su- 
prême Court of the United States, in the case of the Baltimore R. R. 
Co. V. Baugh, 149 U. S. 370, 13 Sup. Ct. 915 (27 t. Ed. 772), among 
other things, said: 

"The question as to what is a niatter of local, and what of gênerai, law, 
and the extent to which In the latter this court should follow the décisions 
of the state courts, has been often presented. The unvarying rule is that in 
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matters of the latter class tMs court, whlle leanlng towards an agreement 
with tlie views of tlie state courts, always exercises an independeiit judg- 
xiirint." 

As stated in the foregoing quotation, tlie fédéral courts will lean 
toward an agreement with the views of a state court, and will, if they 
can do so without doing violence to the well-established rules of the 
fédéral court, reconcile the same with the décisions of a state court. 
It appears that the Suprême Court of North Carohna has endeavored 
to harmonize its décisions on the subject of master and servant with 
those of the Suprême Court of the United States ; the leading case 
being Marks v. Cotton Mills, 138 N. C. 403, 50 S. E. 770. Judge 
Connor, who was at that time a member of the Suprême Court of that 
state, in ref erring to this phase of the question, said : 

"The measure of duty imposed by law upon the master In respect to the 
use of maehinery Is that, assuming the appliance to be free from defect, he 
shall furnish hls employé a reasonably safe place in which to work, and 
that the machine shall be operated in a reasonably safe manner. This may 
be regarded as elementary. It Is not always easy to establish the standard 
by wliich to measure the conduct of the employer and the employé. Judges 
and text-wrlters hâve endeavored to do so, it must be confessed, vrithout 
marlied success. * * » we concur with counsel in the proposition that 
courts and juries are not to set up a standard of their own ; but, when wo 
do so, but little progress has been made in solving the question: 'Who shall 
set up the standard, and what shall it be?' Probably the employer and em- 
ployé would not concur In flxing a standard. They difCer radically in this 
case. Yet this is but one of many constantly coming up in this and othor 
courts, demanding that a standard shall be set so that both parties may 'live 
up to it' 

"After long and anxious considération and mueh conflict of opinion, this 
court coming into harmony with many of the ablest courts of the Union, 
including the Suprême Court of the United States, adopted, in ail cases in- 
volving the question of négligence, the standard of conduct foUowed by the 
idéal prudent map " 



The injury complained of having been sustained in the manner indî- 
cated by the évidence, the question to be determined by the jury was 
as to whether the dangers incident to the use of the sawbuck deadman 
were so obvious and so well known as to be appreciated by the plain- 
tiff, or could by the exercise of reasonable care hâve been known and 
appreciated that a reasonably prudeat man under like conditions 
would hâve continued in the service. 

The rule is thus stated in 26 Cyc. p. 1213: 

"Where a servant knows of defects in maehinery or appllances, or place 
of work, but is by words, acts, or conduct of hls master luUed into a sensé 
of security, and continues in the service, and is Injured by reason of such 
defects, he may nevertheless recover unless the danger is well known to hlm, 
or Is so plain and obvious that a prudent, careful man would refuse to run 
the risk." , , , 

In this instance there was an order from the master to do the work 
in question after he had f ull knowledge of the f acts and circumstances 
attending the location of the pôles that were to be removed. Under 
thèse circumstances there was a question of fact to be determined by 
the jury as to whether the danger was so plain and obvious that a 
prudent, careful man would refuse to run the risk incident thereto. 
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In the case of Hough v. Railway Company, 100 U. S. 217 (25 L. 
Ed. 612), Justice Harlan, speaking for the court, says: 

"One, and perhaps the most important, of tliose exceptions arises from tlio 
obligation of the niaster, whether a natural person or a corporate body, 
not to expose the servant, when conduetinfr the iriaster's business, to périls 
or hazards against which he may be Kunrded by ])r()per dllisence on the iiîU't 
of the niaster. ïo that end the niasfer Is houiid to observe ail the care whieh 
prudence and the exigencies of the situation reiiuire, in pro-\-idiug the servant 
with machinery or other instruiuentalitles ade(iuately safe for use I)y the 
latter. It is implied in the contract between the parties tliat the servant 
rislis the dangers which ordlnarily attend or are incident to the business in 
whlch he voluntarily engages for compensation ; aniong which is the care- 
lessness of those. at least, in the sanie worlv or eraploynient, with whose 
habits, conduct, and eapacity he lias, in the course of his duties, nn oppor- 
tiinity to becoine acquainted, and against whose neglect or incompetency he 
may Mmself take such précaution as his inclination or .iudgnient may sug- 
igest. But it is equally implied in the sanie contract that the niaster shall 
supply the physieal means and agencies for the conduct of his business. It 
is also implied, and public policies require, that in selecting such means 
he shall not be lacking in proper care. Ilis négligence in that regard is not 
a hazard usually or necessarily attendant upon the business. Nor is it one 
which the servant, in légal contemplation, is presumed to risk, for the ob- 
vious reason that the servant who is to use the iustrumeutalities provided 
by the master, ordlnarily has no connection with their purcliase in the flrst 
instance, or with their préservation or maintenance in suitable condition 
after they hâve been supplled by the master." 

In that case Justice Harlan also said : 

"If the engineer, after discovering or recognizing the détective condition 
of the cowcatcher or pllot, had contlnued to use the engine, vi-ithout giving 
notice thereof to the proper ofJicers of the company, he would undoubtedly 
hâve been guilty of such contributory négligence as to bar a recovery, so far 
as such defect was found to hâve been the eflicient cause of such death. He 
would he held in that case to hâve hlmself risked the dangers which might 
resuit from the use of the engine in such détective condition. But 'there 
can be no doubt that, where a master has expressly proniised to repair a 
defect, the servant can recover for an in.iury caused thereby within such 
a period of time after the promise as it would be reasonable to allow for 
its performance, and, as we think, for an injury suffered within any period 
which would not preclude ail reasonable expectation that the promise might 
be kept.' Shearman & B. Négligence, § 90 ; Conroy v. Vulcan Iron Works, 
62 Mo. 35; Patterson v. P. & C. R. W. Co., 76 Pa. 389 [18 Am. Rep. 412],; 
Le Clair v. First Division of the St. Paul & Pacific Railroad Co., 20 Minn. 
9 [Gil. 1] ; Brabbits v. E. W. Co., 38 Wis. 289. 'If the servant,' says Mr. 
Cooley, in his work on Torts, 559, 'having a right to abandon the service 
because it is dangerous, refrains from doing so in conséquence of assurances 
that the danger shall be removed, the duty to remove the danger is maui- 
fest and imperative, and the master is not in the exercise of ordinary care 
unless or untll he makes his assurances good. Moreover. the assurances 
removed ail grounds for the argument that the servant by continuing the 
employment engages to assume the risk.' 

"And such seenis to be the rule recognized In the English courts. Holmes 
V. Worthington, 2 Fos. & Fin. 533 ; Holmes v. Clark, 6 H. & N. 937 ; Clark 
V. Holmes, 7 H. & N. 937. We may add that it was for the jury to say 
whether the defect in the cowcatcher or pilot was such that none but a reck- 
less engineer, utterly careless of his safety, would hâve used the engine with- 
out it being removed. If, under ail the oircumstances, and in view of the 
promises to remedy the defect, the engineer was not wanting in due care 
in continuing to use the engine, then the company will not be excused for 
the omission to supply proper machinery, upon the ground of contributory 
négligence. That the engineer knew of the alleged defect was not, under 
the circumstances, and as matter of law, absolutely conclusive of want 
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of due care on hls part Ford v. Fltchburg Raiiroad Co., 110 Mass. 261 [14 
Am, Rep. 598]; Laning v. N. Y. C. Eallroad Co., 49 N. Y. 521 [10 Am. Rep. 
417]. In such a case as that hère presented, the burden of proof to show con- 
tributory négligence was upon the défendant. Raiiroad Company v. Glad- 
nion, 15 Wall. 401 [21 L. Ed. 114] ; WTiarton, Négligence, § 423, and authorities 
clted in note 1; Indianapolis & St. Louis Raiiroad Co. v. Horst, 93 U. S. 
291 [23 L. Ed. 898]." 

We think the foregoing case fully sustains the court below in sub- 
mitting this question to the jury. 

[3] We will now consider the assignments of error. The prayers 
for instructions tendered by the défendant are designated by the let- 
ters a, b, c, d, e, f, g, h, i, j, k, 1, m, n, o, p, q, r, s, t, u, v, w, x, and 
each of thèse prayers conclude with the words, "The plaintiff can- 
not recover." It has been frequently held by the Suprême Court of 
North CaroHna that prayers for instructions concluding with the 
words, "Plaintiff cannot recover," are not allowable under the prac- 
tice and procédure of that state. In the case of McDonald v. Carson 
et al., 94 N. C. 497, the court, in ref erring to this point, said : 

"We advert to a feature In the form of instructions asked, in the first 
four of which the demand is, upon the precedlng assumed state of facts, 
that the court shall tell the jury that the plaintiff cannot recover. This rests 
upon a misapprehenslon of the présent practice, as we hâve before remarked 
in another case, and Is eorrected in the charge. The jury respond to the 
issues of fact, and upon their flnding dépends the question of law for the 
court to décide whether the plaintiff is entitled to judgment ; that is, to re- 
cover. Ail the materlal facts upon which the plaintiff's right of recovery 
dépends must be found by the jury, when Issues are submltted to them, and, 
upon the facts thus ascertained, the law détermines the resuit, and the court 
déclares the law. The verdict is not now, as under the old System, for the 
one party or the other, but it settles the controverted allégations, and pré- 
sents the facts for the judgment of the court." 

Also in the case of Witsell v. Railway Company, 120 N. C. 557, 
27 S. E. 125, in referring to this phase of the question, the court said : 

"As the jury now respond to Issues and do not find a gênerai verdict, it 
was not error to refuse thèse prayers, which would not aid the jury to an- 
swer the issues and might confuse them. Bottoms v. Raiiroad Co., 109 N. 
0. 72, 13 S. E. 738; Farrell v. Raiiroad, 102 N. C. 390 [9 S. B. 302, 3 li. 
R. A. 647, 11 Am. St. Rep. 760] ; McDonald v. Carson, 94 N. O. 497. If a 
prayer is in part erroneous, the court may décline it." 

There are numerous other décisions of the Suprême Court sustain- 
ing this view, and from the very nature of the procédure in North 
Carolina it necessarily follows that instructions, concluding as thèse 
do, could not be submitted to the jury without producing interminable 
confusion. Kor thèse reasons, we are of opinion that the court be- 
low did not err in ref using to give this batch of instructions. 

As to instructions (b), (t), and (y), we are of opinion that the 
court did not err in granting the same in view of the form in which 
they were presented. It also appears that the questions sought to be 
raised by thèse instructions were presented by the court in its gên- 
erai charge. 

We hâve carefully considered the cases relied upon by the plaintiff 
in error; but we are of opinion that owing to the facts and circum- 
stances, as shown by the record, they do not apply to the case at bar. 
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When we consider the évidence together with the charge oi the 
learned judge who heard this case below, we are impelled to the con- 
clusion that substantial justice has been obtained in the trial of the 
case by the court below. For the reasons herein stated, the judgment 
of the court below is affirmed. 



T. B. TOWNSEND BRICK & CONTRACTING 00. v. CENTRAL TRUST 
00. OF NEW YORK et al. 

(arcult Court of Appeals, SIxth Circuit. Aprll 19, 1911.) 

No. 2,074. 

1, Raileoads (§ 75*) — PowEES— Use of Stbeets bt Raileoads— Ohio Stat- 

DiE— "Masnee, Tebms, and Conditions." 

Under Rev. St. Ohio 1880, |§ 3270, 3281, 3283, whlch Invest railroad 
companies directly wlth the right to approprlate and use the streets of 
a City for railroad purposes by condemnation proceedings, unless the 
Company and the municipal authorities agrée "upon the manner, terms, 
and conditions upon whlch the same may be used or occupled," construed 
in the llght of the settled raie In Ohio that municipal corporations pos- 
sess such powers only as are expressly granted by statute or are Im- 
plled as essentlal to the exercise of granted powers, and of section 3375, 
authorizing railroad companies for hauls of less than 30 miles to recelve 
such rates as may be from time to time flxed by the Company or by 
law, the power glven to a municipal corporation by section 3283 to agrée 
upon the manner, terms, and conditions upon whlch streets may be used is 
limited to such agreement as relates directly to such use and occupation, 
and a provision In an ordlnance prescrlbing rates to be chargea by a belt 
Une road for hauls over Its entire Une, less than 30 miles long, as a con- 
dition to granting rlght of way over the streets for a part of Its line, is 
ultra vires and void. 

[Ed. Note. — For other cases, see Railroadfe, Dec. Dig. | 75.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4333-4337.] 

2. Raileoads (§ 75*) — Use op Steiëbts. 

Where, under the state statute, a railroad company is authorized to 
occupy and use the streets of a clty lndei>endently of municipal consent, 
and where the clty in granting its consent has sought to afflx a condi- 
tion in the Interest of its own inhabitants and ail other patrons of t'Je 
railroad company, whlch is beyond the scope of its authority, in an ac- 
tion broùght by an Individual clalmlng the benefit of this provision, the 
railroad company Is not estopped from relying on the ultra vires eharac- 
ter of the provisions as a défense. 

[Ed. Note.— For other cases, see Rallroads, Dec. Dig. § 75.*] 'isgisjMB t 

8. CaEBIEBS (§ 12») CONNEOTINQ CaBBIEES SWITCHINO CHAEGES— OhIO 

Statute. 

Rev. St Ohlo 1908, §§ 3340, 3341, whlch provide that when the tracks 
of two railway companies connect, and the tracks of one lie contiguous 
to coal mines, manufacturing establishments, etc., It shall be the duty of 
such company on request to switch the cars of other companies on to such 
tracks and move the same to such coal mines, etc., to be loaded or un- 
loaded, and fixlng maximum rates per car whlch may be charged to the 
companies from whom the cars are received for such service wlthin the 
terminal llmits of clties and towns, provided that nothlng therein shall 
require any company to furnish its terminais and facilltles at such rates 

•For other cases lea lam* topie & i huubbb in D«o. ft Am. Dlgs. 1907 ta date, & Rep'r Indexe* 
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to anyjother compaay whlch shall not afford simllar terminais and re- 
ciprocal facillties, relate only to the charge which such railway compa- 
nies may make each other for switching services in tlie delivery of in- 
coming freight which one receives from the other, and create no right 
of action agalnst either of the companies in favor of individual shippers, 
If the switching charge is In excess of that provided. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 12.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit in equity by the Central Trust Company of New York, trus- 
tée, against the Wheeling & Lake Erie Railroad Company. The T. 
B. Townsend Brick & Contracting Company filed a pétition of in- 
tervention against both parties, the Zanesville Belt & Terminal Com- 
pany, and B. A. Worthington, receiver of défendant company. From 
a decree dismissing such pétition on demurrer, it appeals. Affirmed. 

Winn & Bassett, for appellant. 

Joline, Larkin & Rathbone, Hoyt, Dustin, Kelly, McKeehan & An- 
drews, and Squire, Sanders & Dempsey (W. M. Duncan and W. B. 
Sanders, of counsel), for appellees. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This is an appeal by the T. B. Town- 
send Brick & Contracting Company, from a decree of the Circuit 
Court dismissing on demurrer an intervening pétition filed by the 
appellant in an equity cause therein pending entitled Central Trust 
Company of New York v. Wheeling & Lake Erie Railroad Co. 

The material averments of this intervening pétition, which was 
filed January 20, 1910, are : That the petitioner is an Ohio corpo- 
ration located in the city of Zanesville and engaged in the manufac- 
ture, sale, and shipment of brick. That the line of railway of the 
Zanesville Belt & Terminal Company, an Ohio corporation, herein- 
after designated as the Belt Line, is contiguous to the manufacturing 
establishment of the petitioner and other manufacturing establish- 
ments in and about said city, and connects with other lines of rail- 
way entering or passing through said city, and that said Belt Line 
bas been used solely for switching and transporting cars between such 
manufacturing establishments and lines of Connecting railway; the 
distance from such manufacturing establishments to the points of 
connection with other railways being less than four miles. That un- 
der an arrangement between said Belt Line and the Wheeling & Lake 
Erie Railroad Company the said Belt Line has been for a long time 
controlled and operated by said railroad company and is now being 
controlled and operated by the receiver appointed in said equity cause. 
That said Belt Line was constructed about the year 1887 by two rail- 
way companies of which it is a successor. That it passes along and 
crosses varions streets in said city. That the right to use such streets 
was granted to said original railway companies by various ordinances 
of the city council, and especially by an ordinance passed January 10, 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



T. B. TOWNSEND BRICK & C, CO. V. CENTRAL TRUST CO. 65 

1887, granting a right of way over certain streets of the city subject 
to the conditions, stipulations, and limitations expressed in the follow- 
ing clause: 

"Said railway company, Its successors and assigns shall hâve the right to 
flx and détermine the priée and charge for hauling ail cars over the railroad 
C'onstrueted on the rights of way herein granted, but in no case shall the priée 
or charge exceed two dollars per car (emi)ty cars to be carried free), and each 
loaded or partly loaded car hauled from any other railroad shall be con- 
Btrued and held to be a haul within the meaning of this ordinance." 

That said $2 rate was intended to apply through the entire Belt 
Line as one haul and one road. That said ordinances were duly ac- 
cepted by said railway companies, and said Belt Line was constructed 
partly upon the right of way granted by said ordinance of January 10, 
1887, and partly on the rights of way granted by said other ordinances, 
and that ail switching and moveraent of cars between petitioner's man- 
ufacturing establishment and the points of connection with other rail- 
way lines move over a large portion of the right of way granted by 
said ordinance of 1887. That for a long time prior to January 1, 
1910, a $2 rate for hauling and switching on said Belt Line was in 
efïect, which more than covered the cost of said service, but that the 
Wheeling & Lake Erie Railroad Company and its receiver had put 
in efïect on January 1, 1910, a tonnage rate of 10 cents per ton, which 
was largely in excess of the $2 per car rate provided in said ordinance 
of 1887, and that the several other railways Connecting with said Belt 
Line had refused and would continue to refuse to absorb such switch- 
ing charge upon shipments of freight over their several roads in so 
far as the same is in excess of $2 per car, and that the petitioner would 
be put to largely increased expense, both as to freight received and 
shipped by it. And that under sections 3340 and 3341 of the Revised 
Statutes of Ohio of 1908 any railway company owning a track contig- 
uous to a manuf acturing establishment within the terminal limits of or 
about any city is required to switch the cars of Connecting railway 
companies at the request of such company, or the shippers, over and 
upon its tracks for the purpose of loading freight, and is entitled to 
receive from the companies whose cars are so switched, loaded and 
unloaded, not more than $2 per car for switching ail distances over 
two and one-half miles and not exceeding five miles, with no charge 
for returning empties from said manufacturing establishment. 

The petitioner prayed that an injunction issue commanding said 
Belt Line and said the Wheeling & Lake Erie Railroad Company and 
its receiver to refrain from maintaining said increased tonnage rate 
for switching on said Belt Line, and requiring them to haul ail freight 
cars upon said Belt Line between petitioner's manufacturing estab- 
lishment and Connecting railway lines at not exceeding $2 per car, and 
that they be restrained from attempting to collect from petitioner any 
charge in excess of the rate of $2 per car, as provided by the laws of 
Ohio and by said ordinance of 1887, and be required to comply in ail 
respects with the conditions and limitations contained in said ordi- 
nance. 

The Belt Line, the Wheeling & Lake Erie Railroad Company, and 
its receiver and the Central Trust Company of New York demurred to 
187 F.— 5 
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this pétition as stating no cause of action. Thèse demurrers were sus- 
tained and the pétition dismissed. 

The appellant contends, first, that the increased tonnage rate charged 
is a violation of the condition under which the right of way to occupy 
the streets of the city was granted by the ordinance of 1887, and that 
the acceptance of this ordinance constituted a contract obligation 
which cannot be disregarded by the Belt Line while it uses and main- 
tains said right of way ; and, second, that said increased rate is a 
violation of the provisions of the Revised Statutes of Ohio fixing a 
switching rate of not exceeding $2 per car upon hauls of this distance. 

1. The validity of the ordinance of 1887 is to be determined by a 
considération of varions provisions of the Revised Statutes of Ohio 
of 1880, which were then in force. 

By section 3270 of thèse Revised Statutes every railway Company 
is authorized to construct, maintain, and operate its railway "betweeii 
the points named in the articles of incorporation, commencing at or 
within, and extending to or into any city, village, town or place named 
as a terminus of its road." 

By section 3281 the company is authorized to enter upon any lands 
and appropriate so much thereof as may be necessary for the rail- 
road, subject to the obligation of making full compensation therefor 
as prescribed by law. 

By section 3283, upon which the appellant bases its argument as to 
the validity of the ordinance of 1887, it is provided that: 

"If It be necessary, in the location of any part of a railroad, to occupy any 
publie road, street, alley, way, or ground of any klnd, or any part thereof, 
the municipal or othér corporation, or public officers or authorities, ownlng 
or having charge thereof, and the company, may agrée upon the manner, 
terms and conditions upon which the same may be used or occupied; and if 
the parties be unable to agrée thereon, and it be necessary, in the judgment 
of the directors of such company, to use or occupy such road, street, alley, 
way or ground, such company may appropriate so much of the same as may be 
necessary for the purposes of Its road, in the manner and upon the same terms 
as Is provided for the appropriation of the property of individuals, but every 
company which lays a track upon any such street, alley, road, or ground, 
shall be responsible for injuries done thereby to private or public property 
lying upon or near to such ground which may be recovered by civil action 
hrought by the owner, before the proper court, at any time within two years 
from the completlon of such track." 

This section of the Revised Statutes was derived from section 12 
of the Ohio incorporated companies act of May 1, 1852 (section 12, 
50 O. L. pp. 274, 277). 

By section 3375 of the Revised Statutes of 1880, relating to rail- 
way companies, which was derived, with certain changes, from sec- 
tion 13 of the act of'May 1, 1852, it is provided that: 

"Such company may recelve for transportatlon not exceeding flve cents per 
ton per mile when the same Is transported a distance of thlrty miles or 
more, and in case the quantlty transported is less than one ton in weight or 
any quantlty is transported a less distance than thlrty miles, such reasonable 
rate as may be from tlme to time fixed by the corporation or prescribed by 
law." 

The appellant earnestly contends that the rate ordinance of 1887 
is a valid contract between the city and the railroad company under 
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the authority given the municipal authorities and the company by sec- 
tion 3283 of the Revised Statutes of 1880 to "agrée upon the man- 
ner, terms and conditions" upon which the streets "may be used or 
occupied," and that this section rightly construed "delegates to the 
municipality the power to impose any conditions, whatever their na- 
ture may be, which the city may deem proper, leaving the alternative 
that if the conditions are not acceptable the grant may be obtained in 
another way, namely, by condemnation proceedings." The appellees 
insist, upon the other hand, that under a proper construction of this 
section the scope of the agreement between the municipal authorities 
and the company must be limited "to the character of the occupation 
or the use" which the company is permitted to make of the particular 
portion of the street, and that so much of the ordinance as attempted 
to fix the rate to be charged over the right of way granted by this or- 
dinance and other portions of the Belt Line right of way not included 
in this ordinance is ultra vires and void. 

There appears to be no direct authority upon the question of the 
proper construction of the words "manner, terms and conditions," as 
used in section 3283 of the Revised Statutes. 

On the one hand, the décisions of this court in Détroit Citizens' Ry. 
Co. V. City of Détroit, 64 Fed. 628, 12 C. C A. 365, 26 L. R. A. 667, 
and Mayor of ICnoxville v. Africa, 77 Fed. 501, 23 C. C. A. 252, and 
other similar cases, such as Southern Bell Tel. & Tel. Co. v. City of 
Richmond (4th Circuit) 103 Fed. 31, 44 C. C. A. 147, upon which the 
appellant relies, involving the construction and efifect of statutes for- 
bidding the use of the streets of a city by a street railway company, 
except by the "consent" of the city authorities, deal with questions 
materially différent from that now under considération. And it is 
clear that the incidental statement in the opinion of this court in Louis- 
ville Trust Co. v. City of Cincinnati, 76 Fed. 297, 312, 22 C. C. A. 334, 
340, that "no reason occurs why an ordinary railroad desiring to pass 
its cars through the streets of a city might not be required, as a con- 
dition of street occupancy * * * to carry passengers in such 
cases at a low rate" was purely obiter, this question not being in 
any manner involved in the case, which, so far as the question of 
municipal consent was concerned, related solely to the validity of an 
ordinance limiting the duration of a street railway franchise in the 
streets of a city; nor was considération given by the court in this 
opinion to the several provisions of the Ohio Statutes involved in the 
détermination of the présent question, nor to the previous décision of 
the Suprême Court of Ohio in Ravenna v. Pennsylvania Company, 
45 Ohio St. 118, 12 N. E. 445, indicating the public policy of the state 
in référence to municipal corporations and the restricted authority 
given them in the régulation of railroad companies under the rule of 
strict construction stated in that case and reaiïirmed in the subsé- 
quent case of Townsend v. City of Circleville, 78 Ohio St. 122, 84 
N. E. 792, 16 L. R. A. (N. S.) 914. 

And on the other hand it is equally clear that the cases of State 
v. Téléphone Co., 72 Ohio St. 60, 74 N. E. 162, and Farmer v. Télé- 
phone Co., 72 Ohio St. 526, 74 N. E. 1078, upon which the appellees 
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rely, involving the validity of ordinances fixing the rates of téléphone 
charges, are not controlling of the question at issue, in view of the 
fact that the power of agreement between municipal authorities and 
téléphone companies extends, by the language of the statutes relating 
to such companies, only to the "mode of use of the streets." Revised 
Statutes of Ohio of 1908, §§ 3461, 3471. 

We come, then, in the absence of direct authority, to the consid- 
ération of the scope and efïect of section 3283, in the light of the other 
sections of the Revised Statutes of 1880 in pari materia, in connec- 
tion with which it is to be read. 

In thèse provisions it appears, in the first place, that the Législa- 
ture of Ohio has not delegated to the municipal authorities the power 
to grant a right of way in the public streets which résides primarily 
in the Législature, and has not made such right of way subject to the 
consent of the municipal authorities, as in the statutes under consid- 
ération by the court in the Détroit and Knoxville cases, supra, but, 
on the contrary has, under sections 3270, 3281, and 3283, directly in- 
vested railway companies with the right to appropriate and use the 
streets of a city for railway purposes, and with the power to exercise 
this right in default of an agreement with the municipal authorities 
through condemnation proceedings. See by analogy State v. Télé- 
phone Go. and Farmer v. Téléphone Co., supra, 72 Ohio St. 60, 74 
N. E. 162, and 72 Ohio St. 526, 74 N. E. 1078. The only authority 
given by the statutes to the municipal authorities in this matter is that 
conferred by section 3283, namely, that of agreeing with the railway 
company upon the "manner, terms and conditions" upon which the 
streets "may be used or occupied." This right is, it is conceded, to 
be construed in the light of the well-settled principle that municipal 
corporations in Ohio, in their public capacity, possess such powers only 
as are expressly granted by statute or may be implied as essential to 
carrying into effect the powers expressly granted. Ravenna v. Penn- 
sylvania Co., 45 Ohio St. 118, 12 N. E. 445; Townsend v. City of 
Circleville, 78 Ohio St. 122, 84 N. E. 792, 16 L- R.A. (N. S.) 914. 
Construing, then, the language of section 3283 in the light of this 
principle and giving to its language its obvious and natural meaning, 
especially in view of section 3375, giving railway companies the right 
to receive such reasonable freight rates as may be from time to time 
fixed by the company or prescribed by law, we hâve reached the con- 
clusion that the authority given the municipality and the company bj' 
section 3283, of agreeing upon the manner, terms, and conditions upon 
which the streets of a city may be used and occupied, must be con- 
strued as extending only to such agreement as relates directly to 
such use and occupation of the streets, such as the portion of the 
streets which shall be occupied, the manner in which the railway shali 
be constructed, the régulations afifecting its use in the interest of 
public safety and convenience, the character and maintenance of the 
roadbed, the repair of the streets rendered necessary by the construc- 
tion of the railway, and compensation to the city for in jury done by 
its construction and opération to other public property, and that it 
was not intended by this section to authorize the city and the rail- 
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way Company to enter into an agreement as to a purely collatéral mat- 
ter, such as the rate of compensation to be charged by the railway 
Company for hauling passengers and traffic over the streets involved 
or over other portions of its right of way. 

We are led to tliis conclusion primarily by the natural and plain 
meaning of the language used in référence to the use and occupation 
of the streets ; by the f act that in another section of the Revised 
Statutes, as above stated, express authority is given the railway in 
the matter of fixing reasonable rates from time to time except as oth- 
erwise prescribed by law, a provision which, in our opinion, opérâtes 
to exclude by implication the matter of rates from the terms of the 
agreement contemplated by section 3282 ; and by the f urther fact 
that, if resort were had by the railroad company to condemnation pro- 
ceedings in default of an agreement with the municipal authorities, 
it is obvions that the right of condemnation could not be conditioned 
upon terms prescribing the rates to be charged by the railroad com- 
pany, but the right of way would be acquired subject only to the 
exercise of the valid police power of the municipality. We are 
strengthened in this conclusion by the fact that section 3283 gives the 
same power of agreement to other public officers having charge of 
public grounds that it does to the municipal authorities, and it surely 
could not hâve been intended that such other officers, having no légis- 
lative functions whatever, should be authorized to enter into valid 
agreements in référence to the rates to be charged by the railway com- 
panies whose roads should cross the public grounds in their charge. 
Furthermore, in view of the fact that section 3283 applies generally 
to commercial railway companies, which, in most instances, extend 
through many municipalities, we do not think it could well hâve been 
intended by the Législature that each separate municipality should 
hâve authority to agrée with a company as to the rates to be charged 
through its particular borders, thereby leading to great confusion in 
the establishment of through rates, and, a fortiori, that it could not 
hâve been intended to authorize a mimicipality agreeing to the use 
of certain streets to fix as a condition the rates to be charged, not only 
over such streets, but also over other streets not involved in the agree- 
ment — as is alleged to hâve been donc under the ordinance in ques- 
tion — and still less to prescribe as a condition the rates to be charged 
by the railway over its entire line, a resuit to which the appellant's 
argument would, it seems, logically lead. Furthermore, if the munic- 
ipality and the railway company may broadly "agrée" upon the rates 
lo be charged, they might not only agrée upon the maximum rate to be 
charged, but might, also, as was sought to be donc in the présent 
case, authorize the rate to be charged, or they might, by agreement, 
fix a definite rate which might and should be charged. We do not 
think that such broad power was intended to be vested in the munici- 
pal authorities and the railway company under the semblance of an 
agreement as to the manner, terms, and conditions upon which the 
streets might be used and occupied. 

For thèse reasons, therefore, we conclude that the section of the 
ordinance in question attempting to prescribe the maximum rates 
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which might be charged by the Belt Line for transportation of freîght 
over the streets named in the ordinance and other rights of way em- 
braced in other ordinances was in excess of the authority conferred 
by section 3283 of the Revised Statutes and ultra vires and void. 

2. The appellant insists, however, in the alternative, that, even if 
this provision of the ordinance be in excess of the statutory authority, 
nevertheless, as it was accepted by the railway company under this 
condition, it cannot, so long as it enjoys the benefit of the ordinance, 
escape performance of the prescribed conditions on the ground of its 
invalidity. 

It is unnecessary to détermine what would be the relative rights of 
the parties upon this theory in litigation directly between the railway 
company and the city in its proprietary capacity, under the rule stated 
in Southern Bell Tel. & Tel. Ce. v. City of Richmond (4th Circuit) 
103 Fèd. 31, 44 C. C. A. 147, and Southern Pac. Co. v. City of Portland 
(C. C.) 177 Fed. 958, and other similar cases upon which the appel- 
lant relies, or to détermine to what extent the rule laid down by this 
court in the récent case of City of Memphis v. St. Louis & S. F. R. 
Co., 183 Fed. 529, would be applicable, in case the railway company 
had not been vested with direct législative authority to use the streets 
of the city, and were compelled to rest its rights thereon solely upon 
the consent given by the municipal authorities under the ordinance 
of 1887. Without, therefore, passing upon thèse questions, we hâve 
concluded, after careful considération, that in a case such as the prés- 
ent, where, under the state statute, the railway is authorized to oc- 
cupy and use the streets of the city independently of the municipal 
consent, and where the city in granting its consent has sought to affix 
a condition in the interest of its own inhabitants and ail other patrons 
of the railway company, which is beyond the scope of its authority, 
in an action brought by an individual claiming the benefits of this pro- 
vision, the railway company is not estopped from relying upon the 
ultra vires character of such provision as a défense. This holding 
is in direct accord with the décision of the Suprême Court of Ohio 
in Farmer v. Téléphone Co., supra (72 Ohio St. 526, 532, 74 N. E. 
1078), in which it was held that where a municipality in Ohio had 
sought by ordinance to fix the rates to be charged for téléphone ex- 
change service within the city limits, such provision being ultra vires 
and beyond the authority of the municipality, individual citizens were 
not entitled to "take advantage of a nude pact to raise an estoppel, 
a pact to which they were in no wise parties, or privies in the eye of 
the law, and against a party with whom they had no contract or 
other légal relations whatever themselves," and were therefore not 
entitled to a mandatory injunction to enforce compliance with such 
provision of the ordinance. 

3. The appellant further contends that the tonnage rate in ques- 
tion is in violation of sections 3340 and 3341 of the Revised Statutes 
of Ohio of 1908. 

Section 3340 provides that when the tracks of two railway com- 
panies connect, and "the tracks of one company lie contiguous to coal 
mines, stone quarries, manufacturing establishments, elevators, ware- 
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houses, navigable waters or side tracks, suitable for loading or un- 
loading, it shall be the duty of such company to switch the cars of 
other companies, at the request of such companies, or the shippers, 
over and upon the tracks so lying by such coal mines, stone quarries, 
manufacturing estabHshments, elevators, warehouses, navigable wa- 
ters or side tracks, for the purpose of unloading or loading grain or 
other f reight into or f rom such elevators, warehouses, boats upon said 
navigable waters, or side tracks. * * * " 
Section 3341 provides that: 

"When the tracks of two companies are connected as aforesaid, either com- 
pany shall, when required, transport over Its road to its destination thereon, 
any freight offered, in the cars in which it is ofïered, at its local rates per 
mile as set forth in the company's freight tariff for the distance most nearly 
corresponding, and return the cars, with or without freight, without unnec- 
essary delay; and any company ownlng a track or tracks lying contlguous 
to coal mines, stone quarries, manufacturing establishments, elevators, ware- 
houses, navigable waters or side tracks as aforesaid, and within the proper 
terminal limits of or about any city or village, shall be entitled to receive 
from the company whose cars are so switclied, loaded and unloaded at such 
coal mines, stone quarries, manufacturing establishments, elevators, ware- 
houses, navigable waters or side tracks, no more than one dollar per car for 
switching one-'half mile or less on such tracks ; • * * and for ail distances 
over two and one-half miles and not exceeding flve miles, the charge shall 
not be more than two dollars per car ; • * » and there shall be no charge 
for returning empty cars from sald coal mines, stone quarries, manufactur- 
ing establishments, elevators, warehouses, navigaltle waters or side tracks ; 
• * * provided further, that nothlng herein contained shall requlre any 
railway or railroad company now in opération to furnish its terminais and 
facilitles at the rates herein named, to any siniilar company or any railroad 
to be bullt by it hereafter which shall not afford simllar terminais and recip- 
roeal facilitles." 

The pétition allèges that, while the railway companies with whose 
Une the Belt Line connects hâve always afforded the Belt Line their 
terminal and reciprocal facilities, the Belt Line itself owns no equip- 
ment except a locomotive used for switching purposes, and has no 
terminal facilities of its own. 

Construing the foregoing provisions of the statutes, we think it 
clear that section 3341 is only intended to apply in the case of Con- 
necting railway companies aiïording each other similar terminais and 
reciprocal facilities; that it is designed solely for the benefit of such 
railway companies in their exchange of business and relates only to 
the charge which such railway companies can make each other for 
switching services in the delivery of incoming freight which one com- 
pany receives from the other and the return of the empty cars; and 
that it créâtes no right of action whatever against either of the com- 
panies in favor of any individual shippers. As applied to the présent 
case, it can, at the most, hâve référence to freight coming in on the 
Unes of Connecting railway companies and delivered by them to the 
Belt Line for switching and unloading at the manufacturing estab- 
lishment of the appellant, and, even as so applied, it relates only to 
the switching charge which the Belt Line can make against the other 
railway companies for the switching and unloading of such freight 
and the return of the empty cars, and gives a right of action in favor 
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of such other railway companies alone, if the switching charge is in 
excess of that provided by law. 

In so far as the rights of the individual shippers, such as the appel- 
lant are concerned, we are constrained to conclude that if the aggre- 
gate rate charged by such other railway companies for hauHng and 
dcHvering the freight, including the switching cliarges, are unjust and 
unreasonable the remedy of the shippers must be found in proper 
cases by due apphcation for the enforcement of the provisions for the 
benefit of shippers which are contained in the Ohio Raiiroad Com- 
mission act and the interstate commerce act and their amendments. 

We therefore conchide that there was no error in the action of the 
Circuit Court in sustaining the demurrers to the intervening pétition 
and in dismissing the same. The decree of the court below will ac- 
cordingly be affirmed and the appeal dismissed, with costs. 
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MOORESVILLE OCKTTON MILLS v. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Pourtli Circuit. February 7, 1911. Rehearing 
Denied May 2, 1911.) 

Nos. 992, 998. 

1. WlTNKSSES (§ 37*) COMPETENCY — KNOWLEDGE OF FACTS. 

The oorreetness of the weishts of cars of nierehandise, as shown by the 
records of a raiiroad company, whlch was the initial carrier, camiot be 
proved by the testiuiony of a witness who did not welgh the cars nor see 
them welghed nor niake the eiitries of the welghts. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ S0-S7; Dec. 
Dig. § 37.*] 

2. Carrieks (§ 131*) — Action Against fob Loss of Goods— Défenses— Plead- 

ING. 

In an action against a raiiroad company to reeover damages for loss 
and injury to property In shipment, based on its common-law liabillty as 
a cominon carrier, It caunot défend on the ground that plaintlfC failed to 
give notice of the loss withln a reasonable tlme unless such défense is 
speclflcally pleaded. 

TEd. Note. — For other cases, see Carriers, Cent. Dig. §§ 569-577; Dec. 
Dig. § 131.*J 

3. Carriers (§ 125%*) — Action Against Carrier fob Loss of Goods— De- 

FEN SES— Notice of Claim. 

Where the contraet between a shipper and carrier eontains no stipula- 
tion as to the tlme withln whlch a claim for loss or damage to the ship- 
ment must be luade, or where such stipulation, if made, is vold, the ship- 
per is not requlred to give notice of his clalni, but may sue thereon at any 
tlme withln that lixed by the statute of limitations of the state. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 544; Dec. Dig. § 
1251/2.*] 

In Error and Cross-Error to the Circuit Court of the United States 
for the Western District of North Carohna, at Statesville. 

Action at law by the Mooresville Cotton Mills against the Southern 

*For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Railway Company. Judgment for plaintiff, and both parties bring er- 
rer. Reversed. 

Tliis is au action instituted in the state court and removed therefrom to the 
United States Circuit Court for the Western District of North Caroliua by an 
order of the state court upon pétition of the défendant below. Among otlier 
thinjjs, in tlie flfth paragraph of the coniplaint, it Is alleged: 

"That at the finie of said shipment froni I>enver, Colo., said macliinery was 
correctly weighed and placed in cars for .shipment ; tliat the freight for said 
shipment as stated on Iiills of iadins was deuianded of tiie plaintiff hy the de- 
fendant upon deiivery of said shii)ment at ilooresville, N. C., and paid hy the 
plaintiff: that the défendant overcharged the plaintiff in treisht the amount 
of .SI, 775.40. which said amount was claimed hy the défendant as an addi- 
tional charge for overweight as they claimed ; that the said amount of over- 
charge was unjust and not due the défendant, and the plaintiff paid the same 
under protest, but was corapelled to pay the same in order to get possession 
of said shipment; that the défendant is thus indel)ted to the plaintiff upon 
thls count for overcharge in freight in the sum of .$1,775.40, and interest on 
the same at the rate of 6 per centum per annum froni the Ist day of March, 
1907, untll paid." 

Th'ere were (îl cars of secondhanded macliinery shipped, and it was agreed 
that the plaintiff was to pay so nnich per hundred pouuds on thèse shipments. 
The défendant in error (for the purpose of showing that tlie amounts sought 
to he coJJected were iiased upon weiglits that were incorrect) offered in évi- 
dence the weights of certain of the cars alleged to hâve been weighed by one 
of the employés of the initial carrier, Ihe (Colorado & i^outhern liailroad. The 
agent or employé of the Colorado & Southern, who it is alleged weighed the 
cars, was not a witness in the case, nor was the original hooii; of entries pro- 
duced. ïhe number. initial, and weight of eaeh respective car was sent to 
Denver on a mémorandum with other weights which the défendant in error 
alleged were pfojier and correct, and it is upon this basis that the défendant 
in error bases ifs claiin of overcharge in freight rate thereon. The witness, 
among other things, testified that he did not see the cars weighed, did not 
weigh any of tliem, and saw no entries made on the books of the weigher, 
îind, in fact, knew nothlng about it other than whr.c appeared in Exhlbit F, 
niade by another, and as to whicii he was permitted to testify. 

There was a .judgment entered in favor of the plaintiff below for the sum 
of $750, with interest from the ISth day of October, 1909, and the case is now 
hère on a writ of error. 

L. C. Caldwell, for Southern Ry. Co. 

Zeb V. Turlington and Geo. B. Nicholson (R. B. McLaughlin, on 
the brief), for Mooresville Cotton Mills. 

Before PRITCHARD, Circuit Judge, and McDOWELL and 
ROSE, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The question presented for our considération is as to whether it wa,"; 
compétent for the witness Adams to testify as to the correctness of 
the statements contained in the paper which was attached to his dép- 
osition and marked Exhibit F, and which purported to contain the 
weights of the cars at the time they were loaded for shipment. In 
other words, did the witness testify as to facts that were within his 
own knowledge, or did his testimony dépend upon information re- 
ceived from another? The détermination of the questions involved 
in this case dépends entirely upon the proper answer to this inquiry. 

It appears from the statement of facts that the plaintiff transmi'tted 
a list of the cars shipped over the initial carrier, from Denver, to H. 
A. Johnson, chief clerk of the gênerai freight office of the Colorado 
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& Southern Railroad, and that in reply thereto he wrote the f ollowing 
letter : 

"Your letter of April 23d attaching list of cars shipped over oiir line from 
t)enver. I return you your memorancluiii and hâve noted on same vveights of 
thèse cars as arrived at over oiir scales at Denver." 

This letter, together with the weights of the cars, were offered in 
évidence, and the same were identified by the witness. The substance 
of the testimony of the witness was that he wrote the letter in ques- 
tion ; but it should be borne in mind that there is no statement in this 
letter that the weights are correct. On cross-examination the witness 
testified that he did not prépare the paper designated "Exhibit F," that 
he did not weigh the cars personally, and that he did not inspect aiiy 
of the scales on which thèse cars were weighed. In other words, it 
clearly appears from the testimony of the witness that the cars were 
weighed by another, and that he was not présent at the time they were 
weighed, and ail he knew was that which appeared upon the slips of 
papers furnished him by the person in charge of the records of weight. 
No one had testified as to what occurred at the time the cars were 
weighed. 

The évidence of the party who weighed the cars could hâve been 
procured by the same means employed in securing the évidence of wit- 
ness Adams, to wit, by déposition ; but for some reason the plaintiff 
failed to avail itself of this testimony. 

It is insisted by counsel for plaintiff that, where an unimpeached 
witness swears to a f act of his own knowledge, "it must be taken that 
,he had compétent means of information and knowledge, unless the 
contrary appears." This proposition is undoubtedly correct; but 
such is not the state of facts before us. It should be borne in mind 
that the witness testified that he did not prépare the statement and 
that he was not présent when the cars were weighed. Thus we are 
informed by the witness that his testimony was not as to facts within 
his own knowledge, but that his information was derived from a state- 
ment made by another in regard to a transaction about which he had 
no knowledge whatsoever. If, in this instance, the witness had actually 
weighed the cars and had prepared the statement offered in évidence, 
he could hâve referred to the same for the purpose of refreshing his 
memory as to what actually took place at the time the cars were 
weighed ; but no such state of facts exist, and it cannot therefore be 
contended that this is a mémorandum used for the purpose of refresh- 
ing the memory of the witness. If Exhibit F had been eliminated, the 
witness, according to his own statements, would hâve been unable to 
testify as to any material fact connected with the weighing of the cars. 
In this case the witness on account of information which he had re- 
ceived from another believed that the statements contained in Exhibit 
F were correct. Evidence of this character is clearly incompétent. 

In the case of Jones v. Railroad, 148 N. C. 449, 62 S. E. 521, 
among other things, the défendant, in order to show the condition of 
the stock when transferred from one freight conductor to another, on 
a différent part of its system, offered in évidence "the original record 
of Conductor E. D. Skinner, handling the shipment of stock from 
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Florence to Wilmington, showing that there was no exception to the 
condition of the stock at the time of its handling." This évidence was 
excluded by the court below, and the Suprême Court of the state in 
passing upon this phase of the question said : 

"We hâve held that a record coiitainlnsc entries niade In the usual course 
of bushiess on the trahi sheets by the wituess (a train dispatcher) from re- 
ports telegraphed to hlni by sttitiou agents as to the arrivai and departure of 
trahis is admissible for the purpose of showhig the position of a train at a 
certain time. Insurance Company v. Railroad, 138 N. C. 42, 50 S. E. 452, 107 
Ani. St. I4ep. 517. ïhe évidence ofCered by défendant is far froui coming 
withln fae principle of that décision. ïhe record was made in that case by 
the wi'tness himself. who was mider oath and subject to cvoss-examiuation, 
and the witness identifled it as the record niade by liim, showing the niove- 
ment of trains. The report of the case shows that 'the record was offered by 
défendant In corroboration of witness Ilunt, and the court adniitted it for 
that purpose, so Instructlng the jury.' 

"Waiving the confusion in the record as to the identification by proof of 
this "original record,' it is certain that the défendant did not ofCer Conductor 
Sliinner to prove the condition of the animais on his run, and then offer his 
train record of that run for the purpose of corroboratiug his évidence. 

"It bas been held by the Suprême Court of Jlassachusetts that train dis- 
patchers' records, properly identifled, are compétent évidence to show the lo- 
cation of a train at a given time; but an examinatlon of the case shows that 
"entries from the train sheet, with the testimony of the person who made 
them, were admitted to show that outward trains passetV at certain hours. 
Donovau v. Railroad, 158 Mass. 450, 33 N. E. 583. 

"Thèse décisions rest upon the idea that as télégraphie messages are read 
by Sound, as well as automaticaUy recorded In symbols, such entries stand 
upon the same footing as if made from oral statements uttered at the sending 
station and audible In the dlspatcher's oiBee. Thèse cases, for that renson, 
are to be dlstinguished from those holding that entries by a servant on his 
niaster's books for goods sold are incompétent, unless the servant is called to 
support the charges and prove the delivery. Miller v. Shay, 145 Mass. 162, 
13 N. E. 468, 1 Am. St. Rep. 449. 

"There is nothlng in the record of a train run or the logbook of a ship 
whlch takes the case from the gênerai rule that the entries must be identi- 
fled, and when so identifled they are compétent évidence in support of the 
person who niade them. 

"As the appellant failed to send up the 'train record,' we are unable to 
gn ther exactly what it was expected to prove by it. As we understand it, the 
i^.-ord was silent as to the condition of the stock on Conductor Sldnner's run. 
Ilad he been exaniined as a witness, his record of the run would hâve been 
compétent to corroborate and fortify his évidence. As he was not examined, 
the court properly excluded it." 

In the case of Stabler v. Clark, 155 Mich. 26, 118 N. W. 605, which 
was an appeal from a decree to foreclose a mortgage, the court, in re- 
ferring to the refusai of the lower court to permit the défendant to 
testify as to an entry made by his wif e showing a payment on the mort- 
gage, said: 

"It is to be noted that the book was not used at the hearing as an aid to 
the recollection of the witness, nor was it claimed or assumed that it was 
more trustworthy than the présent recollection of witnesses. Neither of the 
défendants professed that they had not exact, independent memory of the 
narrated facts. Quite the eontrary. Mrs. Clark had indeed no knowledge 
that the money had been paid by her husband, except that she claims he told 
her he had paid it, and she on the evening of the day in question made the 
written narrations in the book ; nor is the book one of accounts kept in the 
usual course of a business. It is the settled law in this state that such évi- 
dence under such circumstances will not be received. Weaver v. Bromley, 65 
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Micli. 212 [31 N. W. 839] ; Collins v. Shaw, 124 Mich. 474 [83 N. W. 140]. See 
Wlgmore on Evidence, §§ 734-738." 

Tliese cases are on ail fours with the case at bar. There, as in this 
instance, it was sought to prove the correctness of a document by a 
witness who had not prepared the same and who had no knowledge 
of the transaction upon vvhich the entries or statements were based. 
We are of opinion that the évidence as ofïered was clearly incomjje- 
tent and that the court below erred in not excluding the same. 

It further appears from the record that a cross-writ of error was 
taken from the judgment of the court below based upon the findings 
of the jury in the sum of $5,000, in favor of the plaintiff below as 
damages for the loss and détention of the machinery described in the 
bills of lading. We will now consider the questions brought hère for 
review by the cross-writ of error. The sixth paragraph of the com- 
plaint is in the f oUowing language : 

"That two cars of said shipment of machinery hâve never yet been deliv- 
ered to the plaintifl: though deuianded, and as plaintiff is informed and be- 
lieved. same has never yet arrlved at its destination : tliat upon the arrivai of 
the remainder of said shipment same was greatly and badly injured, damaged, 
and destroyed to the sreat dajna.ge to the plaintilf in the sum of $13,161.16, 
tosether with interest as foUows: From Mardi 1, 1007, uutil paid, which 
sald damage arose as tollows: For machinery lost. iujnred and damaged in 
transit; for machinery lost or witbheld frojii the plaintiff as aforesaid and 
Jiever delivered ; for machinery demolished and dostroyed by the défendant 
in transit; for rejiairs to machinery to reiilace liroken and damaged machin- 
ery, demnrrage. freights, expenses incurred in connection .with replacing hro- 
ken and Injured machinery — ail of which, together with said excessive freiglit 
charges, as set forth above, is shown in détail by itemized statement liereto 
attached, marked 'Exhiliit A' and made a part of this complaiut." 

It will be observed that this cause of action is based upon the com- 
mon-law liability of the défendant as a common carrier by which it is 
sought to fix the défendant with liability as an insurer; the only ex- 
ceptions being loss or damage occasioned by the act of God, a public 
enemy, etc. The plaintiff contends that this action does not grow out 
of any contract of carriage and is therefore not for damages for any 
breach of contracts or stipulations embodied in bills of lading for the 
machinery in question. This contention is borne out by the fourth 
paragraph of the complaint, in which it is alleged that thèse shipments 
were accepted by the défendant under the then published through rates 
of the respective railroads and other Connecting carriers forming 
through Unes, and that the défendant issued to the plaintiff original 
bills of lading to be produced by the plaintiff' at the trial. It nowhere 
appears in the complaint that the plaintiff relies on any contract of car- 
riage between the parties, nor does it appear that the plaintiff claimed 
the benefit of any stipulations contained in the varions bills of lading. 
However, there is a référence to the bills of lading in the fourth par- 
agraph of the complaint, and it is insisted by counsel for the défend- 
ant that by such référence the bills of lading were incorporated in and 
became a part of the complaint and were relied upon by the plaintiff 
for the purpose of recovery ; while, on the other hand, it is insisted 
by counsel for plaintiff that thèse bills of lading are referred to merely 
for the purpose of showing the date of shipment and identifying the 
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property shipped, and that they are employed in the plaintifif's plead- 
ings merely as descriptio res and not as the basis of an action ex con- 
tractu. We do not think there is any merit in the defendant's con- 
tention as respects this matter. Brown v. Alsop, 152 N. C. 114, 67 
S. E. 261. 

As to this cause of action the court submitted four issues to the 
jury; the first being as to what amount, if any, the plaintiff was en- 
titled to recover of the défendant on account of lost or damaged prop- 
erty. In response to this issue the jury fixed the damages at $5,000. 
The remaining issues submitted were as to whether the plaintifï had 
preferred to the initial carrier or any of the intervening carriers over 
which the machinéry was shinj^ed claim for losses or damages to the 
machinery within the time stipulated in the bills of lading; the stipu- 
lation being 30 days in two instances and 10 in the other. The jury 
in response to thèse issues found that the plaintifï did not prefer its 
claim within the time stipulated. 

Thereupon the plaintifï moved for judgment non obstante veredicto. 
The court refusée! to grant this motion, but held that the stipulations 
contained in the various bills of lading issued by the varions railroad 
companies, requiring the plaintilï to prefer notice of its claim for 
lost and damaged machinery within 30 days and 10 days after ship- 
ment, were void. In ref erring to this matter, the court said : 

"Tlie court holds as a prlnciple of ]aw that the time limits in the bills of 
lading, both the ."ÎO days and 10 days, in which to file claim for loss. are un- 
reasonably short, and therefore void ; but in view of the fact that plaintifï 
eontraeted to jrive notice of claim. althouKh the time limit is not reasonable, 
yet the duty devolved upon plaintiff to give suoli notice within a reasonable 
time. Ordinarily what constitutes reasonable time within which to give such 
notice would be a question of fact for the jury ; but in this case the expira- 
tion of nine months without notice of claim and the bringing of this suit as 
the flrst notice to the défendant the court holds to be as a matter of law a 
delay so unreasonable as to estop plalntiH's right of reeovery. This conclu- 
sion is based upon the Une of reasonlng pursued in Osterhondt v. Southern 
raeific Railroad Company, 47 App. Div. 146, 62 N. Y. Supp. 134, and upon the 
case of Deans & Brown v. Atlantic Coast Line Kailroad Company [67 S. B. 
332], decided by the Suprême Court of North Cai'olina at the February term, 
1910. In the Xorth Carolina case it will be seeu that the court holds it to be 
the law that although the time limit In the biU of lading Is unreasonably 
short, and therefore void, yet, in the face of such a stipulation, it becomes the 
duty of the shipper to give notice of loss of, or injury to, property in transit 
to the carrier within 60 days." 

For the reasons stated, the court rendered judgment disallowing 
the damages found by the jury to be due the plaintifï upon the ground 
that the plaintiff had not preferred notice of its claim within a reason- 
able time. 

The first assignment of error is as follows: 

"The court ruled that by reason of contractual stipulations contained in 
said bills of lading, set up in defendant's ansvver, requiring notice of claim, 
the plaintifï was required to prefer notice of its claim for loss and damage tO' 
said machinery within a reasonable time, and that plaintiff was estopi)ed froui 
reco^ering for failure to prefer notice of claim within a reasonable time, and 
tbat the delay froni April 15, 1007, to commencement of action was imrea- 
sonable, and plaintiff in apt time excepted to said ruling and prayed that this 
bill of c-Lceptlons be signed and sealed, and tlie same is signed and sealed ac- 
cordingly." 
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In view of the pleadings and évidence, the question naturally arises 
as to whether, after having declared the stipulations relied upon by 
the défendant to be void, it was within the power of the court to find 
as a fact that the claims were not preferred within a reasonable time. 
As to whether notice of claim by the plaintiff was preferred within a 
reasonable time was a question of fact to be determined by the jury, 
and furthermore there was nothing in the pleadings which raised this 
question and upon which an issue could hâve been submitted, nor was 
there sufficient évidence to support this finding of fact. This being 
an action based on the common-law liability of the défendant, and if 
the défendant relied upon the défense that the claims were not pre- 
ferred within a reasonable length of time, it was incumbent upon it, 
if it desired to avail itself of such défense, to hâve specifically pleaded 
the same. 

In the case of Peary Lee Moss v. North Carolina Railroad Company, 
122 N. C. 889, 29 S. E. 410, the court thus states the rule : 

" * » * A défendant is called upon to answer the accusations made 
against hlin, but he is not ealled upon, and it would be unreasonable to do so, 
to antlcipate and come prepared to défend any other accusation. It is a set- 
tled maxim of law that proof without allégation is as unavailable as alléga- 
tion without proof. There is nothing in the answer to assist the complalnt, 
if the îacts were as the charge assumes them to be. Conley v. Railroad Com- 
pany, 109 N. O. 692 [14 S. E. 303]. 'A complalnt proceeding upon one theory 
will not authorize a recovery upon another and entirely distinct and indé- 
pendant theory.' 4 Elliott on Rallroads, § 1954." 

This rule applies to a défendant as well as a plaintiff where a dé- 
fense of this character is relied upon. Even if this were a valid dé- 
fense, the défendant could not avail itself of such défense without 
specifically pleading the same. As we hâve said, there being no plead- 
ing of any character which justified an issue of this kind, the court 
below was in error in ruling as it did upon this question. Hoye v. Pa. 
R. R. et al., 191 N. Y. 101, 83 N. E. 586, 17 L. R. A. (N. S.) 641. 

It appears that there were nine bills of lading issued by the Union 
Pacific Railroad Company as an initial carrier which contained no stip- 
ulations as to claims for lost or damaged machinery. It also further 
appears that a considérable proportion of the machinery was shipped 
over this line, and there is évidence tending to show that much of this 
machinery was damaged or lost. There was nothing in the pleadings 
upon which to base an issue as to this phase of the question, and évi- 
dence relating to the same was submitted to the jury, and it is rea- 
sonable to assume that thèse shipments were considered by the jury in 
determining the amount found to be due the plaintiff in response to 
the second issue. 

The court below evidently based its ruHng upon the case of Deans 
v.A. C. L. Ry. Co., reported in 67 S. E. (N. C.) 332. However, we 
think that case is easily distinguished from the case at bar. There the 
stipulation was in the f oUowing language : 

"Claims for loss or damage must be made In wrlting to the agent at point 
of delivery promptly after the arrivai of the property, and if delayed for 
more than thlrty days after the delivery of the property, or after due time for 
the delivery thereof, the carrier hereunder shaîl be liable in any event." 
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In that case the shipper stipulated with the carrier that, in the event 
of loss or damage, claim therefor should be made promptly. The 
shipper entered into a contract whereby he not only agreed to give 
notice, but that it would be given promptly after the arrivai of the 
shipment at its destination, and, while there is a provision as to not 
delaying notice more than 30 days, it was merely directory and was a 
limitation as to the time within which notice should be given being in 
the nature of a définition of the word "promptly" as used in that con- 
nection. Therefore, if the provisions as to not delaying notice for more 
than 30 days stricken from the stipulations, there would still remain 
the provision that "claims for loss or damage must be made in writing 
to the agent at point of delivery promptly after the arrivai of the prop- 
erty," and it was no doubt upon that theory the Suprême Court of 
North Carolina held that under such conditions to deliver the goods 
promptly meant within a reasonable length of time. 

However, the only stipulations contained in the bills of lading in 
this case are to the effect that claims must be preferred within 10 and 
30 days respectively, and this provision was declared to be void by the 
court below in conformity with the décisions of the Suprême Court of 
North Carolina. The court having held that thèse stipulations were 
void, nothing remained in the stipulations upon which to base the con- 
tention that claim should hâve been preferred within a reasonable time. 
The ruling of the court in this respect is in harmony with the North 
Carolina décisions. 

The case of the Dixie Cigar Co. v. Southern Express Company, 120 
N. C. 348, 27 S. E. 73, 58 Am. St. Rep. 795, was instituted for the re- 
covery of the value of a package which plaintiflf delivered to the de- 
fendant in April, 1893, to he shipped to Ratan, Mexico, and which was 
not delivered as agreed. The receipt given by the express company 
contained the foUowing stipulation: 

"In no event shall the Southern Express Company be liable for any loss or 
damage, unless the claim therefor shall be presented to them in writing at 
this office within thirty days after this date, in a statement to which this re- 
ceipt shall be attached." 

The trial court held that the stipulation in the receipt as to giving 
30 days' notice was unreasonable, and that the failure of the plain- 
tiff to comply therewith would not prevent a recovery. There was a 
verdict in f avor of the plaintiff. The Suprême Court in that case said : 

"The stipulation hère being void, and the action having been brought with- 
in three years, the plaintiff was entitled to recover." 

Also, in the case of the United States Watch Case Company v. 

Southern Express Company, reported in 120 N. C. 351, 27 S. E. 74, 

the défendant relied upon a stipulation which was held to be void. At 

the close of the case the court said : 

"The action having been brought within three years, the plaintiff is entitled 
to recover." 

The décision in the case of Deans v. A. C. E. Ry. Co., supra, does 
not conflict with the principles announced in the foregoing cases. 

It appearing that the bills of lading in this case contained no pro- 
vision other than the one declaring that no claim can be made unless 



80 187 FEDERAL EMPORTEE 

preferred with the 10 days or the 30 days as the case niay te, under 
the circumstances the consignée was net under obligation to pref er 
his claim in anj other timethan that fixed by the statute of limitations 
of the State. This is undoubtedly true:at conimon law. The fact that 
the stipulation is absolutely void cannot in any wise change the com- 
mon law. Under thèse circumstances, the court below erred in refus- 
ing to grantthe motion for.judgment non obstante veredicto. 

For the reasons stated, thèse judgments brought hère on writ of 
error and cross-writ of error, respectively, are reversed, and the same 
are remanded for further proceedings in accordance with the views 
herein expressed. 

McDOWELL, District Judge, concurs in the conclusion reached. 



KUkSSO-CHINESE BANK v. NATIONAL RANK OF COMMERCE OF 

SEATTLE, WASH. 

(Circuit Court of Appeals, Niuth Circuit. April 3, 1011.) 

No. 1,88S. 

1. Appeai. and Error (§ 765*) — Filing and Service of Briefs— Compliancb 

WITH RULES OF CoURT. 

Kule 24 of the Circuit Court of Appeals, requiring counsel for a plain- 
tllï in error to serve upon couusel for défendant in error a copy of their 
prlnted brlef at least ten days before the case is called for argument, 
was sufiîciently coniplied witli wliere a case was set for argtinient on tlie 
llth of a month, and on the Ist counsel for the plaintifC in error depos- 
Ited copies of thelr lirief in the post office In San Francisco in sealed eu- 
velopes, with postage prepaid. addressed to couusel for défendant in er- 
ror at their proper addresses lu Seattle. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dlg. § 3100; 
Dec. Dig. § 765.*] 

2. ExcEPTioîN^s, Bill of (§ 4.3*) — Time Prescribed by Rtjle foe Filing and 

Service— Extension by Court. 

Where, inearly 30 days after the entry of a judgment by the Circuit 
Court for the District of ^^'ashington. and at the same tenu, the .1udge 
niade an order e.-stending the tiine within whlcU the loslng party raight 
file and serve a blll of exceptions, reeitlng that it was raade for good cause 
shown, and within the extended time the bill was served and afterward 
settled by the .l'udge, sucli bill of exceptions will be accepted and vvill not 
be stricken froiu the files by the appellate court, although by nile 75 of 
the trial court It was required to be served and flled within 10 days after 
the verdict. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dlg. § 7214 ; 
Dec. Dig. § 43.*] 

3. Courts (§ 352*) — Fédéral Courts— Conformity to State Practick. 

If the State law perinits a uonsuit where the évidence with ail the in- 
ferences to be drawn therefrom would not sustain a verdict for the plain- 
tiff, the practice may be followed by a fédéral court under the provisions 
of the conformity statute (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]), 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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but, if the évidence is sufficient to sustain the cause of action, a motion 
for nonsuit sliould be deuied. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dig. § 3.52.* 

State laws as ruîes of décisions in fédéral courts, see notes to Wilson 
V. l'errin, 11 C. C. A. 71 ; Uill v. Hite. 29 C. C. A. 5-53.] 

4. Paymekt (§ 89*) — Recovery of Taymexis— Mistake of Fact — Action — 

l'LEADISG. 

À couiplaint alleging that plaintiff iiaid money to défendant under a 
mutual niistake of fact states a cause of action for its recovery as money 
had and received to plaintiflf's use, and a further allégation of a promise 
to repay it if défendants représentation on which it made the demand 
should prove incorrect is unneeessary, and plaintiff is not required to 
sustain it by proof. 

[Ed. Note.— For other cases, see Payment, Cent. Dig. §§ 291-296 ; Dec. 
Dig. § 89.*] 

5. Payment (§ 85*) — Action to Recover Payment— Mistake or Fact— Dé- 

fenses. 

Défendant, a Seattle bank, sent a three months' draft drawn by a mill 
Company on a customer to plaintifC's b ranch bank at Port Arthur, China, 
for aceeptance and collection at niaturity. About the time it matnred, the 
Investment of Port Arthur by the .Tapanese becaine complète. It was not 
paid, and was protested and mailed with the protest to défendant, but 
was not received, and was lost. Afterward défendant represented to 
plaintiff at St. Petersburg that the draft had been pald, demanded the 
money, and threatened suit. Plaintiff answered that, owlng to the war. 
it was unable to ascertain the facts; but yielded to the demand. and paid 
the amount of the draft and interest, with the réservation that, if it 
should later be ascertalned that it had not been paid, the money should 
be returned. and défendant promlsed to repay it on return of the bills 
showing that the draft had not been paid, provided that it was "in no 
wlse injured by the fact that your Port Arthur branch had indefinitely 
held the bills after their raatnrlty." Held that. even if such condition 
were binding on plaintiff, it constituted no défense to an action to recov- 
er the money where it was shown that the draft was taken up from de- 
fendant by the drawer before it received the money from plaintiff. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 272-281 ; Dec. 
Dig. § 85.*] 

6. Evidence (§ 414*) — Competency. 

Paroi évidence is admissible to show the date of the aceeptance of a 
sight draft for the purpose of estahlishlng the date of its maturity. 

[lîd. Note. — For other cases, see Evidence, Cent. Dig. § 1858 ; Dec. Dig. 
I 414.*] 

7. Evidence (§ 178*) — Best and Secondary Evidence — Proof of Acceptance 

OF Lost Draft. 

Where a slght draft had been lost, paroi évidence was admissible to 
show that it had been accepted, and the date of the aceeptance. 

[Ed. Note. — For other cases, see Evidence. Cent. Dig. §§ .580-594; Dec. 
Dig. § 178.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Action at law by the Russo-Chinese Bank against the National Banli 
of Commerce of Seattle, Wash. Judgment for défendant, and plaintifif 
brings error. Reversed. 

On the lOth day of December, 1903, the Centennial illll Company, of Seat- 
tle, delivered to the Boston Steamship Company and Boston Towboat Com- 
pany, at Seattle, 35,312 quarter sacks of flour for shipment by the steam- 

»For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
187 F.— 6 
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ship Hyades to Clarkson & Co. at Port Arthur and/or Dalny in Manehurla. 
The Centennial Mlll Company recelved from the steamship company Its blll 
of lading in duplicate. The blll of ladlng contalned the followlng: "Recelved 
from Centennial Mlll Co. * * * for shipment at Seattle, by steamship 
Hyades * * * 35,312 Qr. Sax Flour * * * to be carried by sald 
steamer or any other steamer of the above company to the port of Port 
Arthur &/or Dalny * * * and to be there dellvered unto shipper's order 
or to hls or their assigns. (Notify Clarkson & Co.)" 

The flour had been sold to Clarkson & Co. at Port Arthur on terms of 
90 days' draft, throiigh the Russo-Chinese Bank, at $4.10 per barrel, amount- 
ing to $36,194.80. It appears that Clarkson & Co. were merchants at Port 
Arthur engaged in buying and selling différent klnds of goods. They were 
also agents at that place for différent steamship companies, including the 
Boston Steamship Company and the Boston Towboat Company, and were 
therefore the agents of the steamship Hyades, which carried the 35,312 quar- 
ter sacks of flour sold by the Centennial Mill Company to Clarkson & Co., 
to be dellvered to the latter at Port Arthur. The Centennial Mill Company 
had made other sales of flour to Clarkson & Co. vi^hlch need not be referred 
to in this opinion. The Russo-Chlnese Bank is a banking corporation exist- 
ing under the laws of the Busslan Empire, wlth its head office at St. Peters- 
burg, and wlth numerous branches throughout the empire. At the dates 
referred to In this case It had a branch bank at Port Arthur, Manehurla, 
and another at Shanghai, China. In referring to elther of thèse banks here- 
after we shall deslgnate it by its locallty. 

In accordance wlth the terms of the sale of the flour a draft was drawn by 
the Centennial Mill Company on Clarkson & Co. at Port Arthur for $36,194.80, 
with exchange and collection charges payable in 90 days after slght to the Na- 
tional Bank of Commerce, at Seattle. The Centennial Mill Company pro- 
cured Insurance on the flour wlth the Fireman's Fund Insurance Company 
of San Francisco in the sum of $40,000. The Centennial Mill Company there- 
upon took this draft on Clarkson & Co., the blll of lading Issued to it by 
the steamship company for the flour, the Insurance policy Issued by the Fire- 
man's Fund Insurance Company attached thereto, and dellvered the same to 
the National Bank of Commerce at Seattle, wlth whom the Centennial Mlll 
Company regularly transacted btislness, and, in accordance with the custo- 
mary business usage, the bank discounted the draft. and pald the mill com- 
pany the value thereof. Thereupon the bank sent the draft wtih the other 
documents by letter dated December 11, 1903, to the Port Arthur branch of 
the Busso-Chinese Bank for collection. The letter was recelved by the lat- 
ter in due course of mail on January 22. 1904. according to the Gregorian, 
or "new style," calendar. or on January 9, 1904, according to the Jullan. or 
"old style," calendar. The new style calendar prevalls in this country. The 
old style in Russla. tinder the latter the corresponding date is 13 days ear- 
ller than in this country. The dates referred to in this opinion will be 
according to the "new style" calendar in use in this country, and will In- 
volve a change of dates to that extent In documents issued, and transactions 
had in Port Arthur. The letter with its inclosurcs, recelved by the Port 
Arthur branch of the Russo-Chinese Bank on January 22, 1904, from the 
National Bank of Commerce of Seattle, was acknowledged on the same date. 
In this letter of acknowledgment the Port Arthur bank called the attention of 
the Seattle bank to the fact that instructions were required as to the return 
of documents accompanying the draft if the draft sliould be protested for non- 
acceptance or nonpayu)ent. The letter states: "Please note: (1) That, un- 
less otherwise instructed, bills of any description sent us for procuring ac- 
ceptance and/or for collection will be protested both for nonacceptance or 
nonpayment and imniediately returned.to the sender. (2) When sendlng us 
for collection documents and bills or only documents clearly state in your 
letter accompanying same whether in case of dishonor: (a) Both bills and 
documents are to be promptly returned with the relative deed of protest, 
or (b) if the Mil is to be returned and the relative documents are to be kept 
hère at your disposai, or (c) if the goods are to be stored by us and fire 
Insurance is to be recovered pendlng receipt of your instructions." 

It does not appear that the Seattle bank ever furuished the Port Arthur 
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bank any Instructions wlth respect to the matters referred to in this letter. 
The Port Artliur bank presented the draft to Clarkson & Co. for acceptance 
on January 23, 1904. It was accepted by Clarkson & Co. on January 30, 
1904, and on the same date the Port Arthur bank notifled the Seattle bank 
by letter of the acceptance of the draft. The acceptance of the draft on 
January 30, 1904, flxed its maturity on April .30, 1904. On April 28. 1904. or 
two days before the maturity of this draft, the Port Arthur bank received 
a telegram from the Shanghai branch of the Russo-Chinese Bank uiaking in- 
quiry concerning a reported sale of the flour by Clarkson & Co. without pay- 
ing for It. The Port Arthur bank replied that the draft was due on the 
following day; that the fact that Clarkson & Co. had got possession of the 
flour through the bill of lading in the hands of the bank was due to Clarlc- 
son & Co. being the agents of the steamer carrying the flour and could be 
in no way prevented by the bank. On April 30, 1904, the draft became due, 
but was not paid. Under the Russian law two days' grâce are allowed in 
the matter of the payment of bills of exchange. At the expiration of this 
period of grâce, on May 2, 1904, the Port Arthur bank delivered the draft 
to the notary public at Port Arthur for protest. On the following day, May 
3, 1904, the draft was protested. 

The Russo-Japanese War, formally declared February 10, 1904, was then 
in progress. The .Tapanese had been directing naval opérations against the 
Russian naval base at Port Arthur from February 9, 1904, at which date 
a complète blockade of Port Arthur on the water side had been efifected by 
the Japanese fleet. About May 3, 1904, it was completed by the Japanese 
milltary forces on land, and, when the deed and protest was received by the 
bank from the notary, communication between Port Arthur and the outside 
world had been completely eut off by the beseiglng forces of the Japanese 
army. The draft wlth the deed of protest was thereupon placed by the Port 
Arthur bank in its safe to be kept until such time as communication should be 
restored. On January 2, 1905, the Japanese forces took possession of ail 
the papers and documents belonging to the Russo-Chinese Bank at Port Ar- 
thur, and retained possession of them untll March, 1906, when they were ail 
returned to the Russo-Chinese Bank. Whlle the books, papers. and effects 
of the Port Arthur bank were in the possession of the Japanese the bank 
had no access to them. When they were returned to the bank, tliey were 
taken to the home office of the principal bank at St. Petersburg. 

Pending this situation of afCairs at Port Arthur, the Seattle bank, on July 
7, 1904, wrote to the St. Petersburg bank that Clarkson had advised the 
Centennial Mill Company that certain drafts on Clarkson & Co., including 
the one due on April 30, 1904, had been paid before maturity. To this let- 
ter the St. Petersburg bank replied to the effect that it was unable at that 
time to correspond with the Port Arthur bank, and was unable to trace the 
matter referred to, but, as soon as it was possible to investigate the subject, 
it would not fail to revert to it. Thèse letters were followed by others pass- 
ing between the two banks, in which the Seattle bank insisted that it had in- 
formation that Clarkson & Co. had paid the amount of the draft to the Port 
Arthur bank and demanding payment. The St. Petersburg bank repeated its 
former statement that communication with Port Arthur had been suspended, 
and it was unable to trace the matter. Finally, on October 12, 1904, the 
Seattle bank concluded a letter upon the subject addressed to the St. Peters- 
burg bank with the following: "We would respeetfully request that you 
notify us immediately on receipt of this letter what you propose doing in 
the premises, and trust you will not by further delay compel us to take steps 
in this country to enforce our rlghts, which we most certainly shall do." 

The St. Petersburg bank replied under date of November 9, 1904, in which, 
after referring to matters connected with the controversy, it said: "Of 
course, as the matter now stands, we are unable to discuss the question any 
further and therefore, hand you enclosed, in cover of the bill for: TJ. S. 
$36,194.80, claimed by you, chèque on Messrs. Ladenburg, Thalmann & Co., 
New York, for U. S. $36,013.70, as per note at foot, receipt of which kindly 
acknowledge. It remains of course however understood that in case your 
at)ove remittance proves not to hâve heen paid for hy Clarkson & Co. you 
are held responsîMe to refund the amount of our today's chèque." 
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The Seattle bank replied under date of December 5, 1904, acknowledging 
receipt of the draft for $35,013.70, but declining to accept that amoimt as 
full payment for tbe draft. In tbls letter the Seattle bank said: "The draft 
to this date would amount to G.$38,312.19, leavlng a balance due us of 
G$2, 298.49, which we would respeetfully request.that you remit us by return 
mail. We on our part agrée upon return to us of hoth setà of MIU, slioiving 
that the draft has not heen paid, to reimiurae you in the sum paid us, pro- 
vided, that we were in no wiste mjihred 6?/ the fact that yowr Port Arthur 
hranch has indeflnitelv held the Mils after their maturity, at lohîch time they 
could havo ieen returned, to us and, we oould hâve colleoted from the Steanir 
ship Company." 

To this letter the St. Petersburg bank replied under date of December 29, 
1904, inclosing check for the additional amount of $2,298.49, with this state- 
ment: "It remains understood that in case y our above remittance proves not 
to hâve heen paid, you déclare yourselves ready to refund us thèse $2,298.49 
'with the $36,013.70 sent on 27/9 IS/ovemlier, plus accrued interest." The 
Seattle bank under date of January 18, 1905, acknowledged the receipt of 
the check for $2,298.49 with this guarantee: "We apree that guarantee con- 
taineà in our letter of December 5 shall also cover this amount." 

When the St. Petersburg bank received from the .Tapanese government the 
books and documents belonging to the Port Arthur bank, it was discovered 
after investigation that Clarkson had not paid the draft of the Centennlal 
Mill Company; that the draft upon Clarkson & Co. had been protested, and 
■with deed of protest had been mailed to the Seattle bank on May 26, 1904. 
On June 27, 1906, the St. Petersburg bank wrote to the Seattle bank the 
resuit of this investigation, and asked that the two sums of $36,113.70 and 
$2,298.49 which it had paid to the Seattle bank with interest from the dates 
of remittances be refuuded to the St. Petersburg bank. After further cor- 
respondence between the banks, the Seattle bank refused to refund the money 
received from the St. Petersburg bank, and thereupon the latter brought this 
action at law to recover judgment against the Seattle bank for the two 
sums named. 

In the complaint the facts relating to the controversy were alleged sub- 
stantially as has been stated, with this further allégation relating to the 
repayment of the two sums of money paid by the St. Petersburg bank to 
the Seattle bank, namely, that the payments were made upon condition 
"that if it should thereafter be asvertained that said drafts had not been 
paid the said sums should be repaid to it by the défendants, to which con- 
dition défendant assented and agreed in tvriting." 

In an aniended answer the Seattle bank admitted the sending of the draft 
dravvn by the Centennial Mill Company upon Clarkson & Co. to tbe Port 
Arthur bank for collection, the receipt of the draft by the Port Arthur bank, 
but denied Information as to the date of its receipt or whether the draft was 
àccepted by Clarkson & Co. or not. It admitted that during a portion of 
1904 the empires of Russia and Japan were at war; alleged that the draft 
and protest were never returned to the défendant; admitted that it had 
represented to the plaintitï that the draft had been paid in full to the Port 
Arthur bank, that it had demanded payment of the amount of the draft in 
full, and that it had threatened to sue tbe plaiutlff in the courts of tbe 
United States if the draft was not paid, that it had demanded the payment 
by the plaintifï to the défendant the amounts stated in the complaint; but 
denied that the payments had been made upon condition that, if it should 
thereafter be ascertaincd that said draft had not been paid, the said sums 
should be repaid to the plaintiff; denied that the défendant agreed or as- 
sented in writing or at ail to any such condition, but alleged that the de- 
fendant agreed upon its part upon the return to the défendant of both sets 
of bills and a shoiving that tlic draft had not been paid to reimburse the 
plaintiff with the sums paid ta the défendant, provided that the défendant; 
was in no way injurcd hy the négligence of the plaintiff in connection wiîf.: 
tlte collection of said draft, or in the performance of its duties, or in t/io 
handling of said draft or the documents conn-ectcd therewith ; alleged that 
no showing of nonpayment of said draft had ever been made, and that nei- 
ther of said sets of bills or any bill had ever been returned to the défendant 
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by the plaintlff coverlng the transaction referred to In the complaint, and 
tiiat the plalntifiC had never fulflUed or performed the conditions agreed upon 
by the plaintiff and défendant at the time the payments were made as al- 
leged in the complaint. 

Défendant alleged as an affirmative défense that the draft drawn by the 
Centennial Mill Company on Clarkson & Co. was paid in full and plaintiff 
received such payment in full. Défendant further alleged as an affirmative 
défense that the flour represented by the bill of lading was appropriated by 
Clarkson & Co. to their own use and the proceeds were not applied to 
the payment of sueh draft, and that the proceeds of the sale of the 
flour were not used and applied toward the payment of the draft; that 
the failure to hâve the same so applied toward the payment was due to 
the carelessness and négligence of the plaintifC, and was due to a breach of 
duty that the plaintiff owed to the défendant to cause said flour or pro- 
ceeds thereof to be utilized for the payment of said draft; that the plaintiff 
^id not protest the draft at the date of its maturity, and did not return the 
draft and the documents accompanying the same to the défendant, and ail 
without cause or reason to the great in jury and damage to the défendant. 

In plaintiff's reply it denled the agreement as to the condition of the pay- 
ment made by the plaintifC as alleged in defenrtant's answer ; and denied 
any connection with or responsibllity for the delivery of the flour to Clark- 
son & Co. 

The case was tried before the court and a .1ury. TJpon the conchision of 
the évidence on the part of the plaintiff. the défendant moved the court for 
a nonsuit on the ground that there had been a total failure of proof to sus- 
tain the complaint. The motion appears to bave been granted on the ground 
that the action was based upon a eontract in writlng, and the plaintiff had 
failed to prove the promise alleged in the complaint, and that it had failed to 
prove that the protested draft and accompanying documents had been re- 
turned to the défendant as alleged in défendants answer. The plaintifC 
brings the case hère by writ of error. 

T. L. Stiles, Chickering & Gregory, and Winfield Dorn, for plaintiff 
in error. 

George De Steiguer, James A. Kerr, and E. S. McCord, for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant in error has interposed motions to dismiss the writ of error, 
and strike f rom the files of the court the bill of exceptions. Both mo- 
tions are made on the ground that the plaintiff in error has failed to 
comply with certain rules of court. 

[ 1 ] The first motion is based upon an alleged failure of the plaintiff 
in error to comply with rule 24 of this court^ requiring counsel for the 
plaintiff in error to file with the clerk of the court 20 copies of the 
printed brief and serve upon the counsel for the défendant in error one 
copy thereof at least 10 days before the case is called for argument. 
This case was set for argument for the llth day of October, 1910. 
The 20 copies of the printed brief were filed with the clerk of the court 
as required by the rule, and it appears from an affidavit on file that 
counsel for the plaintiff in error served their brief upon counsel for 
défendant in error on the Ist day of October, 1910, by depositing 
copies in the post office at San Francisco, in sealed envelopes addressed 
to the counsel for the défendant in error at Seattle, Wash., with post- 
age prepaid. We think this service cornes within the rule, but, had 
there been such a delay of the delivery of the briefs at Seattle as to in 

, » IBO Fed. Mxiii, 79 G. C. A. xxxlil. 
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any way préjudice counsel for the défendant in error in filing their 
reply brief, this court upon a proper showing would hâve made a suit- 
able order with respect thereto. 

[2] The second motion is based upon an alleged failure of the plain- 
tiff in error to prépare and hâve settled a bill of exceptions in accord- 
ance with the provisions of rule 75 of the United States Circuit Court 
for the District of Washington. That rule provides that : 

"The party desirlng the Mil (of exceptions) shall * * * withln ten days 
after the rendltlon of the verdict * * • serve upon the adverse party 
a draft of the proposed bill of exceptions." 

The judgment was entered on March 17, 1910. The law of the state 
of Washington provides that a proposed bill of exceptions must be filed 
and served either before or within 30 days. The plaintiff in error ap- 
pears to hâve delayed action in that proceeding under the mistaken be- 
lief that this statute prevailed in the fédéral court, for on the Uth of 
April, 1910, an order was entered extending the time until May 14, 
1910, in which the plaintiff in error might file and serve its bill of ex- 
ceptions. A copy of this order was served upon défendant in error 
with the proposed bill of exceptions within the time as extended 
by such order. Such order was made during the term in which the 
judgment was entered. It recited that it was made for good cause 
shown. The exceptions were seasonably taken and reserved, and they 
were put in form and filed in the case by direction of the judge. This 
was held suiïicient in Stanton v. Embrey, 93 U. S. 548, 555, 23 L. Ed. 
983. We think that, under the authority of this case and the practice 
prevailing in this court, the bill of exceptions should be accepted. 
Southern Pacific Co. v. Johnson, 69 Fed. 559, 16 C. C. A. 317; City of 
Seattle v. Board of Home Missions, 138 Fed. 307, 70 C. C. A. 597. 
Both motions are accordingly denied. 

[3] Upon the merits we are of opinion that the allégations of the 
complaint state a cause of action upon an implied agreement to restore 
money paid to the défendant in error by the plaintiff in error under a 
mistake of fact, and that the évidence introduced on behalf of the 
plaintiff tended to sustain such a cause of action. The rule now estab- 
lished in the fédéral courts is this: If the state law permits a nonsuit 
where the évidence with ail the inferences to be drawn therefrom 
would not sustain a verdict for the plaintiff, the fédéral court may do 
likewise under the provisions of section 914 of the Revised Statutes of 
the United States (page 684, U. S. Comp. St. 1901). Central Transp. 
Co. V. Pullman's Car Co., 139 U. S. 39, 40, 11 Sup. Ct. 478, 35 L. Ed. 
55; Meehan v. Valentine, 145 U. S. 618, 12 Sup. Ct. 972, 36 L. Ed. 
835; Coughran v. Bigelow, 164 U. S. 308, 17 Sup. Ct. 117, 41 L. Ed. 
442. It follows that, if the évidence in such a case is suiîficient to sus- 
tain the cause of action, a motion for a nonsuit should be denied. Such 
is the rule established by the Suprême Court of the state of Washing- 
ton. Welch V. Fransioli, 46 Wash. 530, 90 Pac. 644. 

[4] The évidence in the case before us was to the effect that the 
plaintiff on November 9, 1904, paid to the défendant the amount sued 
for upon représentations made by the défendant that the Port Arthur 
bank had previously received from Clarkson & Co. the amount called 
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for in the draf t ; that at the time this payment was made the plaintiff 
stated to the défendant that the payment was being made without 
knowledge of the exact conditions established between the défendant 
and plaintiff's Port Arthur branch for the collection of its documentary 
bills, and there was évidence that the draft had not in fact been paid to 
the Port Arthur bank. The Seattle bank claimed that the draft of the 
Centennial Mill Company on Clarkson & Co. had been paid to the Port 
Arthur branch of the St. Petersburg bank, and that the Seattle bank 
was entitled to hâve this amount refunded, and so represented to the 
St. Petersburg bank. There was évidence tending to show that this 
représentation was a mistake on the part of the Seattle bank. There 
was also évidence tending to show that the St. Petersburg bank, in- 
fluenced by the représentations of the Seattle bank and relying upon 
such représentations that the draft had been paid to its branch bank at 
Port Arthur, paid the amount of the draft with interest and charges 
to the Seattle bank. This was a mistake on the part of the St. Peters- 
burg bank ; that is to say, the évidence tended to show that both par- 
ties to the transaction were acting under a mistake of fact. In such a 
case the failure of the complainant to prove an agreement in writing 
"that, if it should be thereafter ascertained that said draft had not been 
paid, the said sum should be repaid to it by the défendant," was imma- 
terial, as the allégation of such an agreement was unnecessary in the 
statement of the cause of action. 

In Leather Manuf. Bank v. Merchants' Bank, 128 U. S. 26, 9 Sup. 
Ct. 3, 32 L. Ed. 342, the Suprême Court said : 

"Whenever inoney is paid upon the représentation of the receiver that 
he bas either a certain title in property transferred In considération of the 
payment, or a certain authority to receive the money paid, when in fact he 
has no such title or authority, then, although there be no fraud or inten- 
tional misrepresentation on hls part, yet there is no considération for the 
payment, and the money remains, in equity and good conscience, the prop- 
erty of the payer, and may be recovered baclt by him, without any prevlous 
demand, as money had and recelved to bis use." 

In Fidelity Savings Bank v. Reeder, 142 lowa, 373, 120 N. W. 
1029, the foUowing were the facts of the case: The défendant was 
a depositor in the plaintifï bank, and presented his book to withdraw 
his account. It was shown that the amount due him at that date, 
principal and interest, was $1,285.22, and no more, and this amount 
the défendant admitted he received. Plaintiff claimed, however, 
that by mutual mistake of the parties the amount due the défendant 
was computed as being $1,385.22, and that acting upon such mis- 
taken belief its cashier paid to the défendant the latter sum making 
an overpayment of $100, which upon demand the défendant refused 
to refund. Plaintiff in its pétition not only alleged overpayment 
by mistake, but further alleged that, after discovering the error, de- 
fendant admitted the mistake and promised to rectify it. The court 
held that, even if the plaintiff wholly failed to prove the alleged ad- 
mission and promise of repayment, it was still entitled to recover 
if the jury should find that if by mistake of the parties overpayment 
had in fact been made. The court had instructed the jury that proof 
of the alleged admission and the promise to repay was essential to 
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plâintiff's recovery. This charge was exceptée! to as casting upon 
plaintiff an unduly heavy burden. The Suprême Court of lowa was 
of the opinion that the contention was well f ounded. It said : 

"Even tliousli the pliiiiitiff liiid whoUy l'ailed to prove tlie allesed admission 
and promise of repaymeut, it was still entitled to l'ecover If tlie jury should 
find that by luistake of the parties an o^-erpaymeut to the défendant had lu 
faet heen made. The right to recover money paid by niistake is too well es- 
tablished to require argument, and sueh rlglit is in no nianuer dépendent upon 
an express admission by the party receiving it, or on liis agreenieut to re- 
fund." 

In support of this doctrine the court cites numerous décisions, 
and then says : 

"The allégation of such admission and promise in plaintilï's pétition was 
unnecessary to a statement of a cause of action, and he was not required to 
sustaln it by évidence." 

[5] In this aspect of the case plaintiff was clearly entitled to hâve 
defendant's motion for a nonsuit denied ; but, if we turn to the con- 
dition upon which the Seattle bank proposed to return the money 
to the St. Petersburg bank and the évidence relating to such condi- 
tion, we reach the same conclusion. The condition as stated by the 
Seattle bank in its letter of December 5, 1904, was as follows : 

"We on our part agrée upon return to us of bo(h sets of bills, showing that 
the draft lias not beeii paid to reiniburse you in the sum paid us. provided. 
that we were in no wise in.iuredby tlie fact that your Port Arthur branch 
has indefinitely held the bills after tbeir imiturity, at which time they eouUl 
hâve been returued to us and we could liave collected from the Steaniship 
Company," 

There was évidence that the draft had not been paid, and that 
the draft together with the protest had been returned to the Seattle 
bank in a letter written to the Seattle bank by the Port Arthur bank 
under date of May 26, 1904. There was testimony that this letter 
was not received by the Seattle bank, and, although it . was intro- 
duced in évidence and read, it Vi'as subsequently objected to by the 
défendant and excluded as, we think, erroneously. As the exclusion 
of this letter is assigned as error, we shall refer to that ruling later 
in the opinion. For the présent, it is sufficient to say that the déposi- 
tion of Alexander Friedberg, an officer of the Port Arthur bank, was 
introduced in évidence, who testified that : 

"The draft for $36,194.80 was protested April 20/.AIay .3, 1004, and returned 
with the deed of protest to the National Bank of Commerce of Seattle with 
the letter dated May 13/26, 1004." 

The déposition of Alexander Drozdov, another officer of the bank, 

was also introduced in évidence. He testified : 

"The draft for .$36,194.80 was protested and returned to the National Bank 
of Commerce, together with the protest in letter dated May 13/26, 1004." 

This testimony we think tended to establish the fact that the pro- 
tested draft had been mailed to the Seattle bank. When thèse dép- 
ositions were taken, there does not appear to hâve been any question 
about the fact. If there was any doubt upon that subject, the vi'it- 
nesses should hâve been cross-examined as to what was meant by their 
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statements that the draft was returned to the Seattle bank with the 
letter dated May 26, 1904. 

With respect to the final condition that the Seattle bank should not 
hâve been injured, it appears f rom the évidence that, before the Seattle 
bank received the repayment from the St. Petersburg bank, the Seattle 
bank had been paid in full by the Centennial Mil! Company. This 
évidence cornes from R. R. Spencer, who was the cashier of the Seattle 
bank during the transactions involved in this case, and who was the 
first vice président when he gave his te.stimony. His testimony is as 
f ollows : 

"Q. I will ask you whetlier or not prior to the tinie the Russo-Cbinese Bank 
paid you tlie nioney that they are novv sulng for the Centennial Mlll Com- 
pany had paid the National Bank of Commerce this draft. What is the faet 
about it? A. They tool< up the draft and paid us for the draft quite a llttle 
while before we received the money from the Russo-Chinese Bank." 

It thus appeared that even on the conditions for repayment proposed 
by the Seattle bank the évidence before the court did not entitle it 
to a nonsuit ; but the évidence remains clear and uncontradicted that 
the payments made to the Seattle bank by the St. Petersburg bank 
were made under a mistake of fact upon which the law raises an im- 
plied agreement to restore the money, and we are of the opinion that 
the coinplaint stated a cause of action upon such an implied promise, 
and that a motion for a nonsuit should hâve been denied. Whether 
the Port Arthur bank was négligent in dealing with the draft appears 
to be a question raised by the pleadings. It is set up as a défense to the 
action by the Seattle bank, but it is denied by.the St. Petersburg bank, 
and there is évidence tending to support that déniai. The question 
was therefore not involved in the nonsuit. It follows that we are of 
the opinion that the judgment should be reversed and a new trial 
granted. 

In view of such new trial, we will notice the assignments of error 
relating to the exclusion of évidence on the motion of the défendants. 
In the déposition of Alexander Friedberg he was asked this question : 

"Q. State if you know whether Ciarkson & Co. accepted said draft and if 
they did. what dateV A. Yes : Ciarkson & Co. accepted said draft on Jan- 
nary 17/30, 1904." 

[ 6 ] This answer was struck out on the motion of counsel for the de- 
fendant on the ground that the acceptance of the draft must bave been 
by an instrument in writing, and the writing should be produced, but 
the évidence was not offered for the purpose of establishing a liability 
upon the draft upon the évidence required by the statute of frauds, 
but for the purpose of fixing the date when the draft was accepted. 
This could be established by the testimony of any one compétent to 
testify and who had knowledge of the fact. The witness appears to 
bave had knowledge of this fact. 

[7] It further appears that the draft itself had been lost. If the 
acceptance was indorsed on the draft as is usual, then it could not be 
produced and secondary évidence as to the date of its acceptance was 
admissible. 
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With respect to the extract f rom theentries in the books of the Port 
Arthur bank relating to this draft, it is objected that the book from 
which the extract was taken was not suiîîciently identified as an origi- 
nal book of entry; that there was no évidence that the entries were 
niade at the time the transactions were made by a person authorized 
to make them and made in due course of business. We think the book 
was not so identified, and that the objection was properly sustained. 

The copy of the letter of May 26, 1904, was attached to the déposi- 
tion of Alexander Friedberg, and a copy was also attached to the dép- 
osition of Alexander Drozdov. Thèse dépositions were read in évi- 
dence together with the copy of the letter attached to each. The orig- 
inal letter was called for by the plaintiff from the défendant, and the 
response by the defendant's cashier was that it had not been received. 
Thereupon counsel for the défendant moved to exclude the copy of 
the letter attached to the déposition of Friedberg on the ground that 
the correctness and truthfulness of the copy-book had not been es- 
tablished, and it had not been shown that the original letter had been 
mailed. Friedberg in his déposition stated : 

"I beg to attaeh * • * an identified copy of letter date May 13/26, 
1904, addressed to the National Bank of Commerce of Seattle with which the 
protested draft for $36,194.80 was returned. * • * The draft for $36,- 
194.80 with the deed of protest was received hack from the notary at Port 
Arthur at the tiuie when comuiuuicatlon was eut ofC both at sea and on land. 
Under such cireumstances, the mail could not be forwarded from Port Arthur, 
and therefore the bank kept the draft with the deed of protest in the safe 
until communication should be re-established." 

We think this was a si\fficient identification of the letter and the fact 
that it was mailed. This letter inclosed the missing draft, and, to- 
gether with the draft, appears to hâve been lost. We think the copy 
of the letter was therefore admissible, particularly in view of the fact 
that the copy of the letter attached to the déposition of Drozdov was 
read in évidence, and not objected to or excluded. 

The judgment of nonsuit is reversed, with instructions to grant a 
new trial and such further proceedings as are not inconsistent with 
this opinion. 



GOODMAN et al. v. PURNELL et al. 

Circuit Court of Appeals, Second Circuit. April 10, 1911. 

No. 218. 

1. Corporations (| 439*) — Sale op Assets— Validity— Ability to Perform. 

A contract made by the owners of ail of the stock of a manufacturing 
corjjoration to sell the same and to pay ail of the debts of the corpora- 
tion is not void, as incapable of performance, because it also provides 
that the purchasers shall take and pay for the product and materials on 
hand owned by the company, the mouey to go to the sellers ; there being 
no one interested in the property except the parties to the contract after 
payment of the debts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1774; Dec. 
Dig. § 439.*] 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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2. CoNTBACTS (§ 316*) — Waiveb of Bbeach— Ghawgb op Position. 

À party to a contract, wbo refused to perform the same on grounda 
expressly stated, cannot, when sued for the breach, set up différent 
grounds, where the facts were equally well known to Um when he flrst 
Btated his grounds. 

[Ed. Note.— For other cases, see Contracts, Cent DIg. § 1483% ; Dec. 
Dig. § 316.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by J. Hurst Purnell and others against Patrick Good- 
man and Jeremiah J. Kennedy. Judgment for plaintiiïs, and défend- 
ants bring error. Affirmed. 

This cause cornes hère upon a writ of error to review a judgment 
in favor of défendants in error, who were plaintifïs below. The judg- 
ment was entered upon a verdict, which was directed by the trial 
judge at the close of the case; exception to such direction being duly 
reserved. The facts sufficiently appear in the opinion. 

Foley, Martin & Nelson (John F. Foley and Frank A. Spencer, Jr., 
of counsel), for plaintiffs in error. 

Everett, Clarke, Benedict & Ward (Edward G. Benedict, of coun- 
sel), for défendants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The action is brought upon a written 
contract between the parties, executed January 14, 1908. The plain- 
tiffs, described therein as vendors, in considération of $20,000 agreed 
to sell, assign, transfer, and deliver to défendants, described therein 
as vendees, "the entire capital stock outstanding, amounting to $35,- 
000 par value of the Empire Iron & Métal Company, a corporation in- 
corporated under the laws of the state of New York." They further 
agreed, in delivering the stock, to pay ail debts now due by the said 
Empire Iron & Métal Company, to the end that the vendees shall be 
saved harmless and indemnified from any debts due by the company 
up to and including January 14, 1908. The vendees agreed to pay 
$1,000 in cash upon the exécution of the agreement, $9,000 in cash on 
january 21st, and to give two notes, for $5,000 each, dated January 
14th, payable, respectively, four and eight months after date, with in- 
terest at 6 per cent, per annum; said notes to be secured by a first 
mortgage on the plant of the company, located at Sewaren, N. J., and 
further indorsed by the vendees individually. They also agreed to 
pay, on or before January 24th, $20 per ton for every ton of sash 
weights that the métal company delivers to the vendees. The vendees 
also agreed to assign ail outstanding book accounts as a further con- 
sidération, and to pay to the vendors the cost price of ail raw material 
now on hand. 

The $1,000 was paid on exécution. On January ISth one of the de- 
fendants was taken down to the plant at Sewaren by plaintiffs and in- 
troduced to the foreman as the purchaser of the business. He went 
ail over the plant, examined it, and discussed its requirements with the 

*Far otber cases see same topic & i numbjsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



92 187 FKDERÀL KEPORTEB 

foreman. On January 21st the parties met. At that time tlie plain- 
tiffs owned ail the stock outstanding, 350 shares, and tendered to ven- 
dees the certificates therefor, properly indorsed. Défendants said that 
they were not just ready at that time to close the deal; that they were 
net sure of the debts of the company from the books. The debts 
were actually between $9,000 and $9,500, and plaintiffs had expected 
to pay them with the $9,000 cash vvhich défendants were to pay. The 
spokesman for plaintiffs then told défendants that plaintiffs would 
allow them to pay ont of the $9,000, if they so desired, ail the debts 
of the company, besides which plaintiffs would give them a bond for 
$5,000 to protect them against any loss — an indemnity bond. De- 
fendants asked to see the minute book, and a f urther interview was 
arranged for January 23d. In the intérim plaintiffs procured a bond 
for $5,000 in favor of défendants, and the parties again met on the 
23d ; défendants' counsel being présent. There is testimony that in 
1905 the number of directors was reduced from nine to five ; that be- 
fore the 23d two of them resigned ; that at the meeting of the 23d 
the three remaining directors attended, and stated that they were 
prepared to pass any resolutions which might be requested by défend- 
ants. In the view we take of the case, however, such testimony was 
immaterial. 

At this second interview it was again stated that défendants might 
themselves use the $9,000 to pay the debts and the $5,000 bond was 
tendered. Counsel for défendants stated that he was not satisfied 
until he had gone more fuUy through the minutes of the company and 
the conditions of the contract. This interview terminated without re- 
suit. The minute book, stock certificate book, and some loose sheets 
were turned over to défendants. The next day, January 24th, there 
was a further interview, at which counsel for both sides were prés- 
ent. Counsel for défendant then took the position that plaintiffs had 
as individuals made a contract which they could not carry out; that 
they could not sell material which belonged to the métal company. 
Nothing came of this interview. The détails of thèse interviews as 
above set forth are found in plaintiffs' évidence; but, although one of 
the défendants and their counsel both testified, none of them were 
controverted. On January 31st défendants wrote to plaintiffs, assert- 
ing that the agreement "was wholly void and unperf ormable from the 
beginning," and demanding the return of the $1,000. The sole ground 
assigned in the letter for this répudiation of the contract is that it was 
manifest that plaintiffs — 

"were as a matter of fact and also of law without power or légal authority 
to perforin any of the essentlal covenants and conditions on their part to 
be performed," since the agreement "contempjated and provided for the sale 
and delivery of ail the capital stock and propertii, rights, privilèges, andi 
franchises of the Empire Iron & Métal Company." 

At no time did défendants question the amount of outstanding stock, 
nor the ownership thereof by plaintiffs, nor the sufficiency of the 
stock certificates and transfers thereon, nor the form or sufficiency of 
the bond of indemnity; nor did they make any suggestion that they 
had been deceived as to the extent or value of the property owned by 
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the corporation, or as to the nature and extent of the business donc 
by it. 

This action being brought, défendants averred in their answer that 
prior to and at the time the contract was executed plaintififs repre- 
sented that the corporation was engaged in an active, prospérons, and 
profitable business ; that it was receiving, and for a long time past had 
received and fîlled, a considérable number of orders for large quanti- 
ties of its output, and that it had made and was then making a great 
number of sales of a considérable quantity of its material, upon which 
considérable profit had been and was being realized. Thèse repré- 
sentations défendants averred were false, in that the corporation was 
carrying on a very small business, receiving scarcely any orders, and 
was conducted at a loss. 

[1] The objection set forth in the letter of January 31st, viz., that 
the contract was incapable of performance, because plaintiffs could 
not legally carry out its terms, was raised on the trial and bas been 
argued hère. It is whoUy without merit, and is predicated on a mis- 
reading of the contract. Plaintifïs did not agrée to sell and deliver 
to défendants "ail the property, rights, privilèges, and franchises of 
the Empire Métal Company." The citations in the brief, supporting 
the proposition that a conveyance of ail the assets of a corporation is 
not within the power of the stockholders, without formai action at a 
meeting held for that purpose, are inapplicable. They agreed to con- 
vey only the entire outstanding stock. This they could convey, be- 
ing the sole owners of it, and they duly tendered it. As to the sash 
weights on hand, which were the property of the company, the con- 
tract provides merely that the vendees shall pay $20 per ton "for every 
ton that the Empire Métal Company delivers" to them. The Empire 
Métal Company did make deliveries; the foreman taking his instruc- 
tions from the directors, no one suggests that the price named was 
not the market value. That the moneys paid for thèse sash weights, 
upon delivery by the company, were to be paid to plaintiffs, is a mat- 
ter as to which only its creditors and stockholders had any right to 
object. Since plaintiffs were to pay ail the debts, there would be no 
creditors, and the stockholders were the plaintiffs themselves. 

[2] At the trial défendants undertook to make proof of the mis- 
representations alleged in the answer. The court refused to admit 
the testimony, for the reason that, when they deliberately placed their 
répudiation of the contract on the single ground set forth in the let- 
ter, they thereby waived ail objections as to misrepresentations, and 
should not be allowed after suit was brought to bring up other 
grounds, not theretofore brought to plaintiffs' attention. It may be 
noted that there is no suggestion that the alleged misrepresentations 
had been subsequently discovered, nor that défendants were not as 
fuUy informed as to the condition of the plant and the business when 
they repudiated the contract as they were on the day of the trial. We 
cannot say what might hâve happened, had défendants on January 31st 
objected to carrying out the contract for the reason that they believed 
the value of the business had been misrepresented. This is ail they 
claim now, for the averment in the answer that the business was be- 
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ing carrîed on at a loss, instead of at a profit, is on information and 
belief only. Plaintiflfs might hâve undertaken, by production of the 
books and otherwise, to convince défendants that they were misin- 
formed, and might hâve been successful in such undertaking. By in- 
sisting only on the single highly technical ground that the contract 
was "wholly void and unperformable from the beginning," they quite 
naturally led plaintiffs to assume that future efforts to carry out the 
agreement would be fruitless. The ruling of the trial court is abun- 
dantly sustained by the décision in Railway Co. v. McCarthy, 96 U. S. 
258, 24 Iv. Ed. 693, where the court says : 

"Where a party glves a reason for hls conduct and décision touching any- 
thlng involved In the controversy, he cannot, after lltlgation bas begun, 
change hls ground, and put hls conduct upon another and différent consid- 
ération. He is estopped from dolng it by a settled prlnclple of law." 

There is no dispute as to the measure of damages. The few ex- 
ceptions as to évidence and requests to charge are practically disposed 
of by our dispositions of the objections first above considered. 

The judgment is affirmed. 



THE BURMA, 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1911.) 

No. 210. 

1. ADMIBALTT (§ 66*) — PtEADING— AMENDMENT dp LiIBEL. 

In a suit by a charterer against the owner for deceit in making a false 
représentation in the charter party, libelant was not entltled to amend 
the libel, to cliarge that the représentation was a warranty, on the trial, 
after a large amount of testimony had been taken on the cause of ac- 
tion orlginally stated. 

[Ed. Note.— For other cases, eee Admiralty, Cent Dlg. §§ 519-538; 
Dec. Dig. § 66.*] 

2. Shippxng (§ 51*) — Construction or Charter Pabtt— Injurt to Vessel. 

A provision In a charter party, requlring the owner to malntain the 
vessel "in a thoroughly efficient state in hull, machinery, and equipment 
for and during the service," is broken, where the machinery of the ves- 
sel is disabled or rendered inefflcient during the voyage through the In- 
abllity of the englneers to properly use the coal furnished by the char- 
terer, which was of the klnd commonly used by steamers trading to the 
ports where It was sùpplied; nor Is the owner exempted from liability 
for such breach of contract by a further provision mutually excepting, 
among other thlngs, "ail dangers and accidents of * • • steam navi- 
gation and errors of navigation," the exception in relation to steam nav- 
igation not Including the résulte of négligence or incompetency of those 
In charge of the navigation. 

[Ed. N'tte.— For other cases, see Shlpplng, Cent. Dig. §§ 203-210; Dec. 
Dig. § 51.*] 

3. Shipping (§ 61*)— Charter— Construction. 

The fact that the charterer of a steamer Is requlred by the charter to 
furnish the coal does not make the englneers and flreman using It hia 
servants. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 203-210; Dec. 
Dig. § 51.*] 

•For other cases see same toplo & | numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Shipping (§ 58*) — Chabtek— Liabiliiy op Owner fob Failure to Make 
Speed. 

Evidence considered, and held insufficient to establish that the Inabil- 
Ity of a steamer to make her usual speed, or that whlcli the charter 
stated she could make, was due to the Impairment of her boilers or ma- 
chinery, because her engine crew did not know how to handle the coal 
used. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 58.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in adrniralty by George L. Duval and others against the Steam- 
ship Hamilton Company, Limited, and the steamship Burma ; F. J. B. 
Crowder, claimant. From a decree dismissing the libel and cross- 
Ubel, libelants appeal. Afïirmed. 

This is a libel filed by the charterers and a cross-libel by the ovvners, 
arising out of a charter party of the British steamer Burma for tvvo 
round voyages (the second of which was canceled under an option) 
from the United States to a port or ports on the west coast of South 
America and return. The District Judge dismissed both libels and 
the charterers appealed. 

Henry W. Rudd (Charles C. Burlingham, S. P. Henshaw, and N. 
B. Beecher, of counsel), for appellants. 
J. Parker Kirlin and Charles R. Hickox, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The first cause of action in the libel was 
for deceit, charging the owners with making the following représenta- 
tion in the charter party knowing it to be f aise : 

"Owners represent that the steamer under ordinary conditions and laden 
wlU steam on an average about ten knots per hour on about 24 tons of best 
Welsh coal." 

[1] The District Judge, without passing upon its truth or falsity, 
found that the owners made the représentation in entire good faith. 
At the trial the charterers asked leave to amend the libel by adding an 
article charging that this représentation was a warranty. This was 
refused, on the ground that it was too late to introduce a new cause 
of action after a large volume of testimony had been taken upon the 
cause of action for deceit originally set up. We concur with the Dis- 
trict Judge upon both points. 

[2] The second cause of action is for a breach of the following 

covenant in the charter party: 

"1. That the owner shall * * ♦ maintain her in a thoroughly efficient 
State In huU, machinery, and equipment for and during the service." 

The answer says on this subject: 

"Tenth. Further answering, the claimant and the respondent allège that, 
while the vessel was in the service of the libelants during the period of the 
charter above referred to, the libelants supplied to the vessel certain quan- 
tifies of coal to be used and that actually were used in the vessel's furnaces. 
This coal was not best Welsh coal, nor was it équivalent in efflciency to best 

*For other cases see eame topic & S numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Welsh coal. It was of a highly gaseous and flamlng nature, it was dirty 
and impure, and it formed heavy clinker In the furnaces. Its use in the fur- 
naces resulted in fire in the uptakes, funnel, and smoke boxes. It buckled 
the smoke box doors, and caused them to leak, and interfered with the proper 
working of the System of forced draft. The use of the coal also subjected 
the furnaces to extraordinary and improper strain, and resulted in an im- 
pairment of their condition to sneh an extent that on the arrivai of the ves- 
sel at New York, on the return from the west coast of South America, where 
she had proceeded uuder prders from the Hbelants, the surveyor to the 
British corporation in which the vessel was classed recpiired that the fur- 
naces should he entirely renewed to enahle the vessel to retain her class. In 
conséquence thereof, the owners of the vessel were obligea to replace the 
furnaces and incurred other expenses in the sum of approximately $25,000. 
This resuit was whoUy caused by, and directly due to, the wrongful and im- 
proper action on the part of the libelants in supplying to the vessel coal of 
bad and improper quallty, in violation of their undertaking to furnlsh to 
the vessel coal of fit and proper quality." 

The owners filed a cross-libel against the charterers to recover dam- 
ages to furnaces, uptakes, smoke box, and funnel so caused. The coal 
complained of was Coronel coal, found upon tlie west coast, and com- 
monly used by steamers trading' there. The owners understood that 
such coal would be supplied there by tne charterers. Upon the re- 
turn of the steamer to New York after the first voyage her furnaces 
were cohdemned and the owners compelled to put in new ones. 

The District Judge was of opinion that the efficiency of the Burma's 
machinery was impaired, and her furnaces, uptakes, smoke box, and 
funnel injured, because the engine department did not know how to 
use Coronel coal which is highiy gaseous and inflammable. Eut he 
thought that the provision of the charter party above quoted did not 
cover such négligence, and that the charterers' only remedy was under 
clause 10, which reads : 

"10. That if the charterers shall hâve reason to be dissatisfied with the 
conduct of the eaptain, offlcers, or engineers, the owners shall, on receivlng 
partlculars of the complalut, investigate the same, and, if necessary, make a 
change in the appointments." 

Accordingly he dismissed both libel and cross-libel. 

We cannot agrée to this construction of the charter party. If the 
machinery had been destroyed and the purpose of the voyage frus- 
trated by the négligence of the engineer, it could hardly be said that 
the owners' covenant to keep her in an efficient state while on the voy- 
age had been fulfilled. The faculty of demanding a change of ap- 
pointments is an additional privilège to the charterers, but no reme- 
dy whatever for the conséquences of négligence of the owners' serv- 
ants occurring at sea. The right of charterers to recover in such 
cases is recognized in Omoa, etc., Co. v. Huntley, 2 C. P. D. 464, and 
Weir V. Union Steamship Co. [1900] A. C. 525. 

[3] Neither can we agrée with the owners' contention that, because 
the charterers were bound to supply the coals, the owners' servants in 
the use of them were acting as the servants of the charterers. Such a 
conclusion is against ail reason. A master is one who can say to this 
man, "Go," and he goeth, and to another "Come," and he cometh, and 
to another, "Do this," and he doeth it; but the charterers had no con- 
trol whatever over the engineers or firemen. Engineers are as much 
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the servants of the owners as the master îs in the navigation of the 
vessel. 

The owners further contend that they are exempted from liability 
by the seventeenth article of the charter: 

"17. • • • The acts of God, enemies, flre, restraint of princes, rulers 
and people, and ail dangers and accidents of the seas, rlvers, machinery, 
boilers and steam navigation, and errors of navigation, throughout this char- 
ter party, always mutually excepted." 

This clause présents, we must suppose advisedly, a sharp contrast 
between "steam navigation" and "navigation." In the former "dan- 
gers and accidents" are excepted which, in the absence of express pro- 
vision to the contrary, cannot be held to include the results of négli- 
gence. If the provision had been, as in the case of navigation, "er- 
rors of steam navigation," the conclusion might be différent. Our dé- 
cision in Clyde Steamship Co. v. West India Steamship Co., 169 Fed. 
275, 94 C. C. A. 551, contains nothing inconsistent with thèse views. 

The décision in McFadden v. Blue Star Steamship Co. [1905] 1 
King's Bench, 697, to which we are referred by the proctor for the 
owners, is not applicable. The covenant I.i that case was as to the 
condition of the vessel at the time of loading, and was not continu- 
ons, as is the one now under considération. 

[4] We are not at Hberty to infer, from the mère fact that the 
steamer failed to make as good time as she usually did, or as the char- 
ter stated she could make, that her boilers or machinery were ineffi- 
cient. There were other causes, as, for examnle, the extrême foulness 
oi her bottom, head winds, currents, etc., which might account for it. 
The use of Coronel coal, by men who did not know how to handle it, 
probably did injure the furnaces. But the question remains, did the 
injury to the furnaces impair the Burma's steaming capacity? The 
chief engineer testifies that the boilers were able to maintain the steam 
pressure of 170 pounds, usually carried, and an examination of the 
engine room logs shows that on the return trip between Montevideo 
and Baltimore, although the Burma was making only between 7 and 
8 knots, the boilers carried that pressure, giving to the H. P. cylin- 
der 170 pounds, to the Int. 44 pounds, and to the L. P. 9 pounds. We 
reach the same conclusion upon this cause of action as the District 
Judge, but upon a différent understanding of the facts. 

Decree affirmed, with interest and costs. 
187 F,— 7 
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TITLB GUARANTT & SURETÏ CO. v. UNITED STATES, to Use of 
GENERAL ELECTRIC CO. 

(arcuit Court of Appeals, Thlrd Circuit. Aprll 12, 1911.) 

No. 15. 

1. United States (§ 67*) — Contbactobs fob Public Wobks— Actions on 

Bond. 

The limitation contalned In Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. 
S. Comp. St Supp. 1909, p. 948), amendatory of Act Aug. 13, 1894, c. 280, 
28 Stat. 278 (U. S. Comp. St. 1901, p. 2523), relatlng to actions on bonds 
of govemment contractors by subcontractors, Is not rétroactive, and does 
not affect an action on a bond given before Its enaetment, altbough sup- 
plemental contracts were made afterwards, where they were wlth the 
Burety's consent, and expressly provlded that they should not affect the 
ibond, which should remain In effect as though the modifications had 
been Included In and made a part of the original contract 

[Ed. Note.— For other cases, see United States, Dec. Dig. | 67.*] 

2. United States (§ 67*) — Contraotoes roB Public Wobk — Actions on 

Bond. 

A subcontractor for publie work, entitled to sue the surety on the 
statutory bond given by the contracter, did not lose his right of action 
by provlng his elaim against the estate of the contractor la bankruptcy. 

[Ed. Note.— For other cases, see United States, Dec. Dig. § 67.*] 

8. Courts (§ 325*) — Fédéral Courts— District op Suit— Waiveb of Objec- 
tion. 

A défendant, sued in a fédéral court In Pennsylvanla by a citizen of 
another state, in a district other than that of its résidence. In an action 
of which tlie court has jurisdietlon by reason of diversity of cltizenshlp 
and the amonnt in controversy, waives objection to the district of suit 
by flllng an affldavit of detense, invoking the jurisdlction of the court' 
to détermine questions going to the merlts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. i 884; Dec. Dig. 
f 325.» 

Waiver of right as to district in vyhlch suit may be brought, see notes 
to Memphis Sav. Bank v. Houehens, 52 C. C. A. 192; McPhee & McGln- 
nity Co. V. Union Pac. R. Co., 87 C. 0. A. 634.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Action at law by the United States, to the use of the General 
Electric Company, against the Title Guaranty & Surety Company. 
Judgment for the use plaintiff, and défendant brings error. Afïirmed. 

For opinion below, see 182 Fed. 240. 

John W. Graham, Jr., Adrian T. Kiernan, and Alex. Simpson, Jr,, 
for plaintiff in error. 
Read, Gill & Runk, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
'District Judge. 

BUFFINGTON, Circuit Judge. This suit was brought in the Cir- 
cuit Court for the Eastern District of Pennsylvania, in the name of 
the United States, to the use of the General Electric Company, a cor- 
poration of the state of New York, against the Title Guaranty & Sure- 

*For other cases see eame toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ty Company, a corporation of Pennsylvania. It sought to recover on 
a contractor's bond, on which the défendant was surety, conditioned 
for the construction of a government dry dock. In accordance with 
the requirements of Pennsylvania procédure, the défendant filed an af- 
fidavit of défense, which was adjudged by the court below insufificient 
to prevent judgment. It thereupon directed and entered judgment 
against the défendant for $41,831.08, whereupon the latter sued out 
this writ. 

The opinion of the court below is reported at 182 Fed. 240. After 
full argument and due considération, we are of opinion its judgment 
should be affirmed. The case, being between citizens of différent 
States and for an amount in excess of the statutory sum, was one of 
fédéral jurisdiction. When sued thereon in the Eastern district of 
Pennsylvania the défendant by its afifidavit of défense invoked the ju- 
risdiction of that court to détermine two questions, namelv, whether 
under the fédéral statutes providing tor suits upon bonds given to the 
United States, such as hère in question, a right of action had accrued ; 
and, secondly, whether the plaintiff had not precluded itself from 
bringing this suit by reason of its participation in the bankruptcy pro- 
ceeding in the Southern district of New York against the principal 
on the bond. 

[ 1 ] Both of thèse questions, as we hâve said, the court below right- 
ly decided against the défendant. The bond sued upon was given on 
May 24, 1904, under the provisions of Act Aug. 13, 1894, c. 280, 28 
Stat. 278 (U. S. Comp. St. 1901, p. 2523), and the claim of the^use 
plaintiff arises under a subcontract made before Act Feb. 24, 1905, c. 
778, 33 Stat. 811 (U. S. Comp. St. Supp. 1909, p. 948), was passed. 
Unless, therefore, the latter act had a rétroactive effect, it is clear that 
the six-months limitation therein provided did not affect this suit. 
In view of the case of U. S. Fidelity & Guaranty Co. v. United States, 
for the Use of Struthers Wells Co., 209 U. S. 314, 28 Sup. Ct. 537, 
52 L,. Ed. 804, the court below rightly held the act of 1905 was not 
rétroactive. The fact that additional supplemental contracts were 
made by the contractor after the act of 1905 was passed cannot af- 
fect the right of action on the bond; for the original contracts pro- 
vided for such modifications, and the supplemental contracts which the 
défendant approved stipulated that: 

" • • * Nothlng done or required under Its terms shall operate or be 
heid to annul, reiease, reduce, or otherwise alïect the tond attaehed to the 
aforesald contract, but the same shall be and remain in full force and virtue 
in the same manner and with llke effect os though the modi/lcations herein 
provided for had 'been included in and made a part of the aforesaid contract 
at the time of the exécution of the same." 

It foUows, therefore, that ail thèse modifications, which were as- 
sented to by the surety, are read into and become parts of the origi- 
nal contract. 

[2] As to the action of the plaintiff in the bankruptcy of the prin- 
cipal in the Southern district of New York, it suffices to say we find 
no principle of law whereby the plaintiff was precluded from prose- 
cuting the présent action. The proceeding there was simply an in- 
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tervention by the use plaintiff at the call of that court, and was real- 
ly in relief of the défendant as surety of the bankrupt. The défend- 
ant was not a party to it. The rights of the plaintiff and défendant 
which were hère being litigated were not there involved, and could 
not be determined in that proceeding. It foUows, therefore, it was 
no bar to the présent action. 

[3] The défendant having thus invoked the jurisdiction of the Cir- 
cuit Court to adjudge questions which went to the merits, and those 
questions having been determined against it, it now seeks, by virtue of 
having raised the question in its afïidavit of défense, to avail itself 
of its Personal privilège of being sued in the Circuit Court of the Mid- 
dle District of Pennsylvania. But without basing our conclusion on 
the holdings of some of the Pennsylvania courts^ that the filing of 
an affidavit of défense is équivalent to a gênerai appearance, and there- 
fore a waiver of a defendant's personal privilège to be sued in the 
district of his or its résidence, vve are clear that under numerous féd- 
éral décisions the failure of the défendant, when sued, to stand on 
that privilège in limine, and its inviting the jurisdiction of the court 
below to pass on the merits of the case, was a waiver of such privi- 
lège. The défendant was not compelled to join its claim of privi- 
lège with its défense on the merits. As pointed out in Western Co. v 
Butte Ce, 210 U. S. 370, 28 Sup. Ct. 720, 52 L. Ed. 1101), by pétition 
it could hâve raised the question of jurisdiction alone. While such 
motion was pending, no judgment could be entered for want of an 
affidavit of défense. Kinney v. Mitchell, 136 Fed. 773, 69 C. C. A. 
493. But, instead of presenting such pétition, the défendant invoked 
the assumption of jurisdiction by the Circuit Court to décide questions 
which went to the right of the plaintiff to maintain a suit anywhere. 
This course brought the case within the principle of Western Co. v. 
Butte Co., supra, on which the court below relied. It is said, how- 
ever, that case does not apply, because there a plea was involved and 
hère an affidavit of défense, which in Pennsylvania practice is not a 
pleading. But the real significance of the defendant's course in this 
case lies, not in the particular mode in which it invoked jurisdiction, 
but in the fact that it did invoke it, and thereby waived the personal 
privilège of being sued in the Middle district. Indeed, in Re Moore, 
209 U. S. 508, 28 Sup. Ct. 585, 706, 52 h. Ed. 904, agreeing to a con- 
tinuance is cited as évidence of waiving a privilège by a plaintiff who 
subsequently sought to remand. 

The judgment below is therefore affîrmed. 

1 Wearer v. Stone, 2 Grant, Cas. 423 ; McCleary y. Gas Co., 34 Pa. Co. Ct. 
R. 569 ; Desklns v. Association, 15 Pa. Co. Ct R. 79. 
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ADDIEG et al. v. TULIi. 

(Circuit Court of Appeals, Second Circuit. April 17, 1911.) 

No. 149. 

1. Landlord and Tenant (§ 22*) — Agreement for Lease— Vai^idity. 

Plalntiffs occupied prenii.ses owrsed liy défendant under a written lease 
for 21 years, to secure performance of whicli on their part they had de- 
posited wlth défendant .$2,500. Tlie premises were injured liy lire to 
sucli an extent as teraiinated tlie lease under its ternis and entitled 
plaintiffs to a return of tlieir deposit and a portion of the rent paid in 
advance. Afterward défendant made a written pro]>osa], accepted by 
plaintiffs, that in case he rebuilt he would give tliem a new lease for 21 
years on tUë same ternis as ttie old, tlie deposit to reinaiu in liis hands 
"as au earnest of this agreement." HeM, tliat sucli agreement was com- 
plète by référence to tlie terms of the prior lease, possessed mutuality, 
and was based on a valid considération, and bound plaintiffs in case dé- 
fendant rebuilt within a reasonable time. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § 22.*] 

2. Landlord and Tenant (§ 184*) — Agreement foe Lease — Deposit et 

Lessee. 

The deposit having been lield by défendant under the old lease on con- 
dition that, in case of any breach of its ternis by plaintiffs, he was au- 
thorized to apply so iiiuch thereof as mlght "be necessary to liquidate the 
damage or damages arising therefrom," was retained by him, not as 
rent due under the new agreement, nor as payment for an option, but 
merely as seeurlty for any damage which he might sustain by reason of 
the breach of such agreement; and where the agreement was répudia ted 
by plaintiffs, after notice by défendant that he would rebuild, he was en- 
titled to hold only so much thereof as would cover his actual damages 
proved. 

[Ed. Note.^-For other cases, see Landloro and Tenant, Dec. Dig. 
184.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by Franlc Addieg and others against Samuel P. Tull. 
Judgment for plaintifïs for part of their claim, and they bring error. 
Reversed. 

Writ of error to revlew a judgment of the Circuit Court, Southern District 
of New York, entered upon the verdict of a .lury in favor of the plaintiffs in 
error who were plaintiffs below.f The plaintiffs hâve brought this writ of 
error because only one of the two items of their demand as stated in the 
complaint was allowed. 

The following facts were conceded upon the trial: On and prior to March 
9, 1908, the plaintiffs occupied as tenants certain premises in the city of New 
York belonging to the défendant under a written lease for 21 years froni 
February 1, 1907, and in accordance wlth the provisions of said lease had de- 
iwsited with the défendant the suni of $2.,500 in cash as a guaranty for the 
faithfnl performance of the ternis of said lease. On said March 9, 1908, a 
lire occurred in the building on said premises, which, under the provisions of 
said lease, amounted to a total loss, so that the lease terminated, and the 
plaintifïs were entitled to the return of said deposit of $2,500, and also of a 
portion of the rent nioney which had been paid in advance. On March 25, 
1908, after negotiations between the parties witli respect to a new lease in 
case the défendant should rebuild, the défendant wrote the following letter 

•For other cases see same topic & §'numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
t In the following atatement and opinion the parties are designated as in the court below. 



102 187 FEDERAL REPORTER 

to the plaintiffs' atfcomey: "I flnd that Messrs. Bamberger & Lowenthal 
wrote you under date of March 20, 1908, that In case I rebuild the property 
recently burned on Eighteenth street that I would glve to Messrs. Haaren, 
Hencken and Addieg a new lease for 21 years on the same terms as the old 
lease, In the meantime the deposlt held by me under the provisions of the 
old lease to remain in my hands as an eamest of this agreement. I now con- 
flrm what Messrs. Bamberger & Lowenthal wrote. Will you kindly write me 
direct to 703 Harrlson Building, Philadelphla, Pa., that this is your under- 
standlng of the matter?" 

The followlng are among the facts whlch the jury were warranted In flnd- 
Iiig from the évidence presented, although the testimony was conflicting: 
The letter or agreement of March 25, 1908, was drawn up and signed In the 
présence of the parties, and was delivered to the plalntlffs' attorney, Mr. 
Glass, who expressed his approval of It After the exécution of the agree- 
ment, the défendant discussed with the plaintifCs plans for rebulldlng the 
building, and had several Interviews with them upon the subject. On June 
17, 1908, the défendant Informed the plaintifCs that he Intended to rebuild, 
and talked with them about looking over plans. The original plans for the 
new building were flled July 2, 1908, and the building was subsequently con- 
structed. On July 7, 1908, the plaintiffs' attorney wrote the défendant, elos- 
ing negotiations, and demanding the return of the $2,500 deposlt. On July 
8, 1908 — but before the receipt of the letter from the plalntlffs' attorney^- 
the défendant wrote to the plalntlffs, Insistlng that they had agreed to a 
new lease, and also claiming to hold them upon the old lease. 

The verdict of the jury awarded the plalntlffs the balance of the rent paid 
In advance, whîch was not earned by reason of the flre — §165.59 — but rejected 
the plalntlffs' demand to recover the deposlt of $2,500. 

H. H. Glass and Edgar Hirschberg (Frank A. Spencer, Jr., and T. 
Channon Press, of counsel), for plaintiffs in error. 

Horwitz & Wiener (Frederick Wiener, of counsel), for défendant 
in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). '[1] 
The verdict of the jury established that the terms of the letter of 
March 25, 1908, were accepted and approved by the plaintiffs, and no 
contention is made that it was not binding because not signed by them. 
This letter, then, constituted an agreement between the parties, con- 
ditioned only upon the rebuilding of the structure by the défendant 
within a reasonable time. It bound the plaintiffs to take a lease of the 
new premises upon the terms of the prior lease, if the défendant re- 
built within such time. It bound the défendant, in case he rebuilt, to 
give the plaintiffs such a lease. It was, in our opinion, a conditional 
contract, the validity of which was not impaired by the fact that the 
fulfillment of the condition was dépendent upon the act of one of the 
parties. Furthermore, we think that the agreement, by référence to 
the terms of the prior lease, was complète, that it possessed mutual- 
ity, and that it was upon a valid considération. 

The jury, under the instructions of the court, necessarily found by 
their verdict, in addition to the fact that the agreement was entered 
into, that the défendant, within a reasonable time, decided to rebuild, 
and communicated his intention to the plaintiffs, before receiving no- 
tice of their attempted withdrawal, and that the plaintiffs repudiated 
such agreement, and, consequently, were fully warranted in fiinding the 
plaintiffs guilty of breach of contract. Had the proper measure of 
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damages been applied în the case, we should hâve no reason for dis- 
turbing the judgment. 

The agreement on the part of the plaintiffs was an agreement to 
take a lease, and the measure of damages in an action for the breach 
of such an agreement is the actual damage sustained— presumably the 
différence between the rent stipulated in the lease and the sum for 
which the premises vvere rented to other parties. But there was no 
évidence in this case to warrant the jury in finding the damages ac- 
cording to this measure, and the fact that the plaintiffs objected to 
the materiality of certain testimony tending to prove such damage did 
not preclude them from insisting that a verdict should be directed 
upon the ground of failure to prove any damage. Consequently, if 
the same measure of damages be applicable in this case- — both with 
respect to the défense and counterclaim — as in an action for a breach 
of an agreement to lease there was error in denying the plaintiffs' 
motion. 

[2]It is our opinion that the same measure of damages is applica- 
ble hère— in both aspects of the case — as in an action for breach of 
contract, and that the défendant can retain only so much of the $2,500 
deposited as is necessary to compensate him for the actual damages 
sustained. Wc think it the better view that the deposit in this case 
was not a deposit on account of the rent due under the new lease, nor 
à payment for the purchase of an option.^ The money had been held 
under the old lease as security for damages. In case of the breach of 
any of the terms of such lease, the lessor was authorized to apply so 
much of said deposit as might "be necessary to liquidate the damage 
or damages arising therefrom." So that, when the new agreement 
provided that the deposit under the old lease should remain as "an 

1 As this case relates to real estate In the state of New Tork, the follow- 
Ing décisions by the courts of this state are especial]y In point: 

In Eosenfeld v. Sllver, 49 Mise. Kep. 117, 96 N. Y. Supp. 1027, it was held: 
"Where the reeeipt, given by défendant to plaintiff for a deposit at the time 
of making an agreement to lease, did not specify for what purpose it was 
made, but, upon a fair interprétation, the deposit was to secure the exécu- 
tion of a lease by plaintiff, It is a security for the actual damage, if any, suf- 
fered by the défendant by reason of plaintiff's refusai to take the lease ; and, 
where no such damage is pleaded or shown, plaintiff is entitled to a return 
of the deposit." 

In Weinberg v. Greenberger, 47 Mise. Rep. 117, 93 N. Y. Supp. 530, It was 
held: "Where, the reeeipt given by the défendants to plaintiff for the aniount 
of a deposit, at the time of the making of an agreement to lease a tenement 
house, did not specify for what purpose It was made, but upon the most fa- 
vorable view for the défendants It was to secure plaintiff's fulfillment of his 
agreement to take the lease, and not as a penalty or liquidated damages, de- 
fendants are not authorized to retain the deposit merely because of plain- 
tiff's refusai to take the lease; and, no actual damage having been pleaded 
or shown, it would be assumed that none was sufifered, and upon the facts 
the plaintiff Is entitled to a return of the deposit." 

The case of Abramowitz v. Gray, 50 Mise. Rep. 638, 98 N. Y. Supp. 1096, 
referred to by the défendant, Is not in point, because In that case the money 
In question was not deposited at ail as security, but was paid on account of 
the purchase price of certain land. The same Is true witli respect to the 
cases of Ilavens v. Patterson, 43 N. Y. 218, and Lawrence v. Miller, 86 N. Y. 
131, where vendees of land had made payments on account of the purchase 
price, and, although defaulting, sued to recover them. 
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earnest of this agreement," we think that it meant that it should be 
held by the défendant as security for any damage which he might sus- 
tain by reason of the breach of such agreement. This interprétation 
makes good to the défendant his actual loss. To give him more penal- 
izes the plaintiffs, and a forfeiture either by way of the penalty or 
hquidated damages should only be inflicted when the language clearly 
requires it. 

For thèse reasons. we think that there was error in the action of 
the trial court, and the judgment must be reversed. 



ST. JOSEPH STOCKYARDS 00. v. UNITED STATES (three cases). 

(Circuit Court of Appeals, Eiglith Circuit. April 20, 1911.) 

Nos. 3,319-3,321. 

(Syllabus 'by the Court.) 

1. Appeal and Ërror (§ 527*) — Review— Spécial Finding Raises Suffi- 

ciency to sustaix the judqment wlthout objection or exception. 

A spécial finding in a case In the Circuit Ct>urt in vvhieh a jury is 
waived becomes a part of the record, lilve a spécial verdict, and the ques- 
tion of its sufflciency to sustain the .ludgment arises, without eontenipo- 
raneous objection or exception, and no Mil of exceptions is requisite to 
présent it. 

[Ed. Note.— For other cases, see Appeal and Etror, Cent. Dig. §§ 2381- 
2383 ; Dec. Dig. § 527.*] 

2. Carriers (§ 37*) — Live Stock— Shipment—Twenty-Eioht Houb Law— 

"Knowinqly And Willeuliy" — Effect of — Facts — Conclusion — 

"KNOWINGLY"— " WiLLFDLLY. " 

The words "Ivnowingly aud willfully," in section 3 of the 28-hour law 
(Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 1907, p. 
918; Supp. 1909, p. 1178]), describe an essential élément of the offense 
on account of which the pénal ties are prescribed, without proof of which 
they cannot be recovered. 

A stockyards Company, whieh, without actual knowledge that eattle 
hâve been confined nearly 28 hours, and without making any effort to 
find out whether they hâve been or not, receives from a common carrier, 
and with diligence hauls a few miles to its stockyards, and there unloads 
them for rest, food, and water. when thèse stockyards are nearer to the 
place of the receipt of the eattle than any other place where they could 
be unloaded, fed, and watered, Is not guilty of "knowingly and willfully" 
conflning the eattle in violation of the 28-hour law. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927 ; Dec. 
rTig. S 37.* 

, For other définitions, see Words and Phrases, vol. 5, pp. 3937-3039 ; 
vol. 8, pp. 7468-7481, 7835, 7836.] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Three actions by the United States against the St. Joseph Stock- 
yards Company. Judgments for the United States (181 Fed. 625), 
and défendant brings error. Reversed. 

Brown & Dolman, for plaintiff in error. 
Leslie J. Lyons, U. S. Atty. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

SANBORN, Circuit Judge. The writs of error in thèse cases ques- 
tion three judgments each for a penalty of $100, for the alleged viola- 
tion of the 28-hour law. Act June 29, 1906, c. 3594, 34 Stat. 607 (U. 
S. Comp. St. Supp. 1907, p. 918; Supp. 1909, p. 1178). Juries were 
waived, and the cases were tried by the court, which made a spécial 
finding of the facts, and rendered a judgment against the Stockyards 
Company in each case. 

[1] Counsel for the United States contends that the question wheth- 
er or not the spécial findings sustain the judgments cannot be consid- 
ered in this court, under Rogers v. United States, 141 U. S. 548, 12 
Sup. Ct. 91, 35 L. Ed. 853, and United States v. Cleage, 88 C. C. A. 
249, 161 Fed. 85, because thèse cases were tried in the District Court. 
But he is mistaken. They were commenced, were tried, and the judg- 
ments were rendered in the Circuit Court, and in such a case the spé- 
cial finding, like a spécial verdict, becomes a part of the record, and 
the question of its sufficiency to sustain the judgment arises, without 
contemporaneous objection or exception, in the absence of a bill of 
exceptions to présent them. St. Louis v. Ferry Company, 78 U. S. 
423, 428, 20 E. Ed. 192; Norris v. Jackson, 76 U. S. 125, 128, 19 E- 
Ed. 608. 

This court has often had occasion to consider the 28-hour law, and 
from its previous décisions thèse conclusions may be safely drawn. 
Section 1 of this statute imposes upon every railroad company carry- 
ing cattle from one state to another the duty to unload them ifor rest, 
water, and feeding once in 28 hours, in the absence of a request for an 
extension of this time to 36 hours ; and section 3 of the act imposes 
penalties for which thèse judgments were rendered, not for a f all- 
ure to discharge the duty prescribed by section 1, but for "knowingly 
and willfully" failing to discharge it. United States v. Union Pacific 
R. Co., 94 C, C. A. 433, 434, 169 Fed. 65, 66. 

_ [2] The words "knowingly and willfully" in this statute hâve sig- 
nificance, and in the enforcement of it they must hâve effect. " 'Know- 
ingly' evidently means with a knowledge of the facts which, taken 
together, constitute the failure to comply with the statute, as is the 
case where one carrier receives from another a car loaded with cat- 
tle, and, with knowledge of how long they then had been confined in 
the car without rest, water, or food, prolongs the confinement until 
the statutory limit is exceeded. * * * 'Willfully' means purposely 
or obstinately, and is designed to describe the attitude of a carrier, 
who, having a free will or choice, either intentionally disregards the 
statute or is plainly indiffèrent to its requirements." St. Louis & S 
F. R. Co. V. United States, 94 C. C. A. 437, 439, 169 Fed. 69, 71 ; Unit- 
ed States V. Sioux City Stockyards Co. (C. C.) 162 Fed. 556, 560, 562; 
United States v. Stockyards Terminal Co. (C. C.) 172 Fed. 452; New 
York Central & H. R. R. Co. v. United States, 165 Fed. 833, 841 91 
C. C. A. 519, 527. 

In United States v. Stockyards Terminal Ry. Company, 101 C. C. 
A. 147, 151, 178 Fed. 19, 23, a stockyards company had received from 
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a raiiroad company cattle thàt had beerî confined in transît more than 
36 hours, and had continued their confinement 2 hours and 5 minutes 
longer, while it hauled them 11 miles to its stockyards, where it un- 
loaded, fed, and watered them. That company, however, had no actual 
knowledge, when it received the cattle, that they had been confined 
more than 28 hours, there was no place where the cattle could hâve 
been unloaded, or could hâve received rest, food, and water, as near 
as the defendant's stockyards, and the défendant hauled them to those 
stockyards and unloaded them with due diligence. This court held 
that it was not guilty of a violation of the 28-hour law, and affirmed a 
judgment in its favor. 

In view of thèse décisions, the judgments in thèse cases cannot 
stand. The pleadings and spécial findings of the court disclose thèse 
facts: Ali the cattle carried in thèse cases were consigned to St. 
Joseph, Mo., from varions places in the country, and were brought 
there and delivered to the défendant below, a corporation by the Chi- 
cago, Burlington & Quincy Raiiroad Company, after ail of them 
had been continuously confined more than 28 hours, except one ship- 
ment, which, when delivered, had been confined 27 hours and 55 min- 
utes. The défendant owned and operated stockyards at St. Joseph, in 
Missouri, switch tracks, and pens and yards for hauling, unloading, 
feeding, and watering live stock. At the time the cattle were delivered 
to it there was no other place where rest, food, and water for them 
could be procured for many hours. Promptly and with due diligence 
upon the receipt of the cattle the défendant took them to its unloading 
chutes and yards, and unloaded ail of them for rest, food, and water 
within 2 hours and 30 minutes after it received them, respectively. It 
had no actual knowledge of the length of time they had been con- 
fined in the cars before it received and unloaded them, and it did 
not make any effort to find out how long they had been confined. 
The court below made no finding in either of the cases that the défend- 
ant either "knowingly" or "willfully" confined any of thèse eattle be- 
yond the 28 hours fixed by the statute, and it made no finding of any 
fact tending to sustain such a conclusion which has not now been re- 
cited. The recited facts clearly fail to establish that conclusion. The 
légal presumption is that men obey the law, and the burden to prove 
the contrary is on him who asserts or relies upon it. The great ma- 
jority of shipments of cattle are carried to their destinations within the 
times prescribed by the statute hère in question, and upon that fact, 
and upon the légal presumption that men ordinarily discharge their 
duties and comply with the law, those receiving cattle may lawfully 
rely, in the absence of notice of facts indicating the contrary. The 
défendant, without knowledge or notice that thèse cattle had been con- 
fined in violation of the law, took and unloaded them at a time and 
place and in a manner which most speedily ended their confinement, 
and provided them with rest, food, and water, and thus, so far as lay 
in its power, obeyed the spirit and accomplished the end of the 28- 
hour law. It would be a travesty of justice to punish it for thèse 
acts, and thèse judgments must be reversed, and the cases must be re- 
manded to the court below, with instructions to render judgments for 
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the défendant on the spécial findings of facts, on the ground that 
the latter fail to show that the défendant either "knowingly" or "will- 
fully" confined the cattle in violation of the statute. 

No opinion is expressed or intimated upon the questions presented 
by other objections to thèse judgments, because the objection already 
considered is fatal. 



THE ROBERT FULTON. 

(Circoilt Court of Api>eals, Second Circuit. April 10, 1911.) 

Xo. 230. 

SiiippiNO (§ 81*) — Injuby to Tow fbom Swell of Steameb— Négligent 
Navigation. 

Injury to a flotilla of six canal boats, when passing down the Hudson 
River, from the swell of a meeting steamer, held due to the fault of the 
steamer In passing at too high speed ; it being shown that several Unes 
of the tow were brolien, including two new six-lnch towing lines, and 
tliat the boats had been recently repaired and were sufHclently seaworthy 
for the ordinary rislvs of navigation. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 345; Dec. Dlg. 
§ 81.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Blanche E. Morse against the steamer Robert 
Fulton ; the Hudson River Day Line, claimant. Decree for claimant, 
and libelant appeals. Rêver sed. 

Foley, Martin & Nelson (W. J. Martin and Frank A. Spencer, Jr., 
of counsel), for appellant. 

Convers & Kirlin (John M. Woolsey and J. Parker Kirlin, of coun- 
sel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. June 30, 1909, a tow composed of the 
steam canal boat James W. Morse and five other canal boats laden 
with pig iron, made up in the manner called "ship-lapped" (the steam 
canal boat pushing the flotilla ahead of her), was proceeding down the 
Hudson River on the east side between Schodack creek and Stuy- 
vesant. She was followed by the tug McCullough with three boats 
tandem in the following order : Anna B., Alberta, and Columbia. The 
steamer Robert Fulton, of the Hudson River Day Line, going up on 
the west side bound for Albany, passed the Morse's tow at Stuyvesant 
Shoal, opposite Bronk's Island. The river at this point is not over 
1,500 feet wide and the 12-foot channel not over 1,000 feet wide. The 
vessels probably passed each other not over 500 feet apart. The speed 
of the Fulton from Hudson to Albany was at the rate of 12 miles an 
hour, which is her scheduled time. 

It is the practice of thé line to slow before passing wharves or tows, 
so as to prevent injury to the boats from the steamer's displacement 

'For other cases see same topic & S numbeb In Dec. & Am. Digs. 1S07 to date, & Eep'r Indexes 
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waves and to enter on the daily trip reports the wharves and tows for 
which they slow and the times at which they do so. It is said that, al- 
though their practice is to slow for tows of canal boats, they do not 
enter anything with référence to them on the reports. The Fulton 
slowed at 4:45 p. m. probably to 8 miles in approaching Scott's 
Wharf, some 2,500 feet lower down the river, and did not slow again 
until 4:55, when she approached Bronk & Gay's Wharf. Between 
thèse two points it would hâve been her practice to go at lier regular 
speed, and we hâve no doubt that when she passed the Morse's tow she 
was so proceeding. The narrowness and shallowness of the channel 
imposed the duty of especial care on the steamer. No note was made 
of passing or of slowing for either of thèse tows, and no witness from 
the steamer recollects anything about either of them. 

As the Fulton approached the Morse slowed down ; but the swells 
broke the lines of several of the boats, among others two new six-inch 
towing lines of the James W. Morse, with the resuit that the tow 
broke up, the boats pounded each other, breaking some planks, and 
began to leak as the resuit of the opening of their seams. The tow 
stopped at Athens, and afterwards at Rondout, and was able by pud- 
dling the leaks with sawdust at thèse places and by the use of the 
pumps to complète her voyage and deliver her cargo at a point in Long 
Island Sound. Upon their return to New York the boats were sent 
to the yard of the O'Donnelly & Anderson Dry Dock Company at 
Jersey City for repairs and notice of survey given for July 13th. They 
were from 17 to 20 years old, but well kept up, and had undergone 
their usual spring overhauling about 3 months before this accident at 
an expense of $1,557, The principal repairs were for calking and 
spiking, and the cost for the five boats was but $200. Thereaf ter they 
carried grain cargoes, which it is well known require boats in good 
condition. 

The District Judge found that the Fulton was carefully navigated 
and that the injuries which the boats sustained were due to the fact 
that they were not in a condition to withstand contingencies reasonably 
to be expected : 

"The questions présentée! to tlie court beeome, tlierefore, thèse: WaS the 
steamer teing naylgated with due caution? Were the canal boats reasonably 
fit to withstand the contingencies of navigation on the daj' and at the place 
in question ; that is, were they fit to receive the displacement waves of a 
large steamer navigated with reasonable care? In my opinion the naviga- 
tion of the Fulton was eareful. She did everything that could hâve occurred 
to reasonably compétent and skillful navigators of the Iludson River. Nev- 
ertheless she did, and necessarily must, cause some displacement waves. In 
my judgment the waves she did cause would hâve made no trouble for a 
flotilla of boats reasonably fit to endure the pounding necessarily to be ex- 
pected. * * * In this case libelant has not shown that his boats were in 
good condition for contingencies reasonably to be expected. The burden is 
on hini, and he has not borne it ; on the eontrary, it is in my judgment af- 
flrniatively shown that no damage would hâve resulted to boats of reason- 
able strength." 

Both the steamer and the tow had a right to navigate the river ; it 
being the duty of the tow to meet the ordinary risks of navigation 
and of the steamer not to injure a tow so constituted by her swells. 
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There can be no doubt that the tow was broken up by the Fulton's 
swells, and we think it can hardly be said that swells sufficient to part 
two new six-inch towing lines were reasonably to be expected. It is 
said that this was because the lines of the tow were drawn too tant ; 
but a new five-inch hne between the Anna B. and the Alberta, which 
were from six to ten f eet apart in the following tow, was also broken 
by the swells. If the boats had snstained injuries while maintaining 
their make-up, we should not be disposed to disturb the finding of the 
court below; but the fact that two new six-inch lines were parted in 
the Morse's tow and a new five-inch line in the tow of the McCul- 
lough convinces us that the swells of the Fulton were not such as tows 
had any reason to expect and provide against, and we think that the 
boats were sufficiently seaworthy for the ordinary risks of navigation. 
The decree is reversed, with costs, and the court below directed to 
enter the usual interlocutory decree and order of référence in favor of 
the libelant and to dismiss the pétition of the Hudson River Day Line 
against the steam canal boat James W. Morse, without costs. 



0'DONÎÎEI.L y. NEW YGBK TRANSP. CO. 
(Circuit Court of Appeals, Second Circuit. April 10, 1911.) 
1^0. 217.. ., 

1. Appeal and Erbob (5 1005*)-^Revie\v— Feberal Courts— Denial of Mo- 
■ ■ ■ TiON FOR New Teial. 

A fédéral appellatecourt eannot review the action of a trial court in 
denyiug a motion for new trial, based on tlie ground that the verdict was 
against the weight of the évidence. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig.'§§ 3948- 
3954; Dec. Dig. § 1005.*] 

2. Deatii (§ 104*) — Action— INSTBUCTIONS. 

Instructions c-ousidered, in an action for wrongful death, and held to 
bave properly submitted the issue of defendant's négligence to the jury. 
lEd. Note. — For other cases, see Death, Dec. Dig. § 104.*] 

3. Trial (§ 55*) — Exclusion of Evidence— Discrétion or Court. 

In an action for wrongful death, the sustaining of objections to per- 
mitting witnesses to make drawings of the place of the accident , was 
wlthin the discrétion of the court. 

[Ed. Note.~For other cases, see Trial, Dec. Dig. § 55.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of New York. 

Action at law by Annie O'Donnell, administratrix, against the New 
York Transportation Company. Judgment for défendant, and plain^ 
tifif brings error. Affirmed. 

Writ of error to review a judgment rendered upon the verdict of a 
jury in favor of the défendant by the Circuit Court, Eastern District 
of New York. This is the second time this case has been before this 
court; a judgment in favor of the plaintifï having been reversed, as 
reported in 159 Fed. 659, 86 C. C. A. 527. 

*For other cases see same toplc & § numbbk in Dec. & Am. Digs. 1907 to date. & ReD'r Indexes 
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Richard J. Donovan, for plaintiff in error. 

Arthur K. Wing (George S. Wing, on the brîef), for défendant in 
error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The plaintiflf's brief thus states the princi- 
pal reasons reHed upon for charging error in the record : 

"There are two chlef grounds assigned why this judgment should be re- 
versed. The flrst Is, the verdict is clearly against the welght of évidence ; 
and the second, that the learned trial court committed errot In several re- 
spects, particularly in charging the jury that there vvas no évidence in the 
case that the automobile which caused the accident was operated at an ex- 
cessive speed, although that was one of the spécifie claims made by the 
plaintiff." 

[ 1 ] This court, however, cannot review the action of the trial court 
in denying the motion for a new trial upon the ground that the ver- 
dict was against the weight of the évidence. And were the question 
of liability upon the entire évidence presented upon the déniai of a 
motion to direct a verdict, it would not aid the plaintiff ; for there was 
sufficient testimony in the case, if credited by the jury, to warrant 
them in finding the plaintiff's intestate négligent and the défendant 
free from négligence. 

[2] The second ground of error claimed by the plaintiff is based 
upon the following portion of the judge's charge: 

"There is no question in the case, as the évidence stands, I take It, as to 
excessive speed. You hâve had the testimony as to what the movements 
were, and you hâve to consider them. It is not a case of fast driving or com- 
ing down the street in such a manner that the machine could not be stopped ; 
beeause the chauffeur, as testitied to, dld slow up and went ahead, and that 
takes it out of the category which Mr. Wing bas just referred to." 

The plaintiff contends that the question of excessive speed was one 
of the most important in the case, and that the trial court, by the 
charge stated, practically took it away from the jury. We think, how- 
ever, that the speed of which the judge was speaking was that of the 
automobile before it slowed down just before the accident. There \fras 
no évidence of excessive speed up to that time. As the judge said, the 
case was "not a case of fast driving, or coming down the street in 
such a manner that the machine could not be stopped." The question 
of speed at the time of the accident was undoubtedly important ; but 
we cannot thinl< that the jury could hâve been led, from the charge as 
a whole, into thinking that subject withdrawn from their considéra- 
tion, for the judge, immediately after delivering the portion of the 
charge objected to, said: 

"I hâve charged verj' carefully * * • that the jury are to consider the 
exact movements and the exact speed of the machine; but it is not a case 
of coming down the street at an excessive speed, beeause the chauffeur 
slowed up, and says he got it under control." 

Ail the évidence shows that the automobile did slow up just before 
the accident, and started again, and the judge seems fairly to hâve 
left to the jury the question of the movement of the machine and the 
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speed after it so started and struck the plaîntiff's intestate, We find 
no prejudicial error in this portion of the charge. 

Other less important assignments of error are considered in the 
brief s. 

[3] It is contended that the trial court erred in sustaining objections 
to permitting witnesses to make drawings of the place of the accident. 
But it does not appear that drawings were necessary to enable the wit- 
nesses to testiiy intelligently, nor that they were capable of making ac- 
cufate drawings. Moreover, the matter was within the discrétion of 
the trial judge. 

Error is also charged in the exclusion of testimony that the place 
of the accident was a busy place. The condition of the trafïic at the 
actual time of the accident was, however, fully shown by othçr testi- 
mony, and there was no prejudicial error in excluding proof of usual 
conditions. The question was not one of the care required in passing 
into a busy thoroughfare by an object which obstructs the view. 

We also find no réversible error in the rulings of the trial court 
with respect to the évidence concerning the service of subpœnas, in 
permitting a leading question, in excluding certain questions upon 
cross-examination concerning instructions to the chauffeur, or in per- 
mitting the submission of a portion of the complaint to the jury. 

The judgment of the Circuit Court is affirmed. 



THE EDWARD T. 8TOTEgBURY. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1911.) 

No. 232. 

1. Shipping (§ 181*) — Demuebaoe— Lat Dats ïoe Dischaeging. 

Wliere by the terms of a charter party the charterer is to name the 
berth for discharging, he should be ready to receive the cargo when the 
vessel is ready to deliver, even If she cannot do so, either because he lias 
not named the berth, or because he has named a berth to which she can- 
not get, or to which she Is prevented from getting through no fault of 
hers. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 589-592; Dec. 
Dig. I 181.* 

Demurrage, see notes to Harrison t. Smith, 14 O. C. A. 657; Randall 
V. Sprague, 21 C. O. A. 337 ; Hagerman v. Norton, 46 O. O. A. 4.] 

2. Shipping (§ 181*) — Demureage— ItAY Dats foe Dischaeging. 

Where a charter party required delivery of the cargo of lumber at the 
port of New York, and provided that the lay days for discharging were 
to begin when "cantaln reports his vessel ready to discharge cargo In 
New York Harbor," he may give the notice when ready in such harbor, 
notwithstanding a further provision that the charterer shall pay towage 
from mouth of Newtown creek and return, which does not bind the char- 
terer to bave her discharge at a berth in such creek, but merely gives 
him the option to do so. 

[Ëcl. Note.— For other cases, see Shipping, Cent. Dlg. §§ 589-592 ; Dec. 
Dig. § 181.*] 

•For other cases see same toplc & 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appèàl ft-om tHe District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty by Frederick R. Eaton against a cargo of lumber 
laden on board the schooner Edward T. Stotesbury ; McGowan Lum- 
ber & Export Company, claimant. Decree (180 Fed. 513) for claim- 
ant, and libelant appeals. Reversed. 

Henry W. Goodrich, for appellant. 

Solomon C. Wlntbeck (Martin A. Ryan, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. In this case the owners of the schooner 
Edward T. Stotesbury filed a libel against the cargo of lumber late- 
ly laden âboard of her to recover demurrage for 5% days. The char- 
ter provided fbr a voyage with a cargo of lumber from Mobile to the 
port of New York The material provisions are as follows: 

■•'It is agreed that the lay days shall be as follows: * ♦ * For dis- 
charging not less than 60,000 feet per runnlng day, Sundaye and légal holi- 
days excepted, commenciiig fretin the tlœe the captain reports his vessel ready 
to discharge cargo in Nevy, York Harbor, tiwe consumed in shif ting vessel to 
côunt as iay days. At port of diseharge dharterer to furnlsh suitable berths 
where vessel can lay to load or diseharge saïely. And that for each and 
every day's détention by detault of saidparty of the second part or agent 
one hundred and twenty-seven and ^"/loo dollars ($127.70) per day, day by 
day, shall be paid by said party pf the second part, or agent, to said party of 
the first part, or agent. * * * Vessel to niove to such loading and dis- 
charging berths as charterers may direct where she can always lie safely. 
They hâve the privilège of movlng her thereafter by paying towages and ex- 
penses. • * * Charterers to pay towing niouth of Newtown creek to 
Cross, Austin & I. E* Co. and return." 

The schooner arrived January 19, 1909, in New York Harbor, and 
anchored at Stapleton, Staten Island, at 2 a. m. The master reported 
readiness to discharge to the charterers, McGowan Lumber & Ex- 
port Company, at 10 a. m. of that day, received orders for the Cross 
dock in NewtOwn creek, and towed up to the mouth of the creek that 
day at 1 p. ni. ' January 20th the charterers suppHed a towboat to pro- 
ceed up the creek, but the schooner took the ground at 9 :30 a. m., and 
lay aground until 9 a. m. of the 21st, when the schooner was brought 
to the dock, but not to her berth. January 30th she got partially into 
her berth and began discharging, and from that time down to Feb- 
ruary Uth at 4 p. m. the cargo was discharged at more than the 
amount of 60,000 feet per day. 

The libelant calculâtes that there were 16% lay days, by dividing the 
total number of feet of lumber by 60,000. He makes them begin to 
run from the time the master gave notice of readiness to discharge, 
viz., January 20th at 10 a. m., and end on February 6th, at 1 p. m. 
The five days and three hours thereafter used in discharging are the 
days for which demurrage is claimed. 

[1] If under a charter the vessel is to choose the berth for dis- 
charge, or if the berth is named in the charter, or if there is only one 
place in the port at which the cargo can be discharged, or if the berth 
must be named by the public authorities, we think the lay days do 
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not begin until the vessel is'actually reâdy to discharge at such point. 
When, however, the charterer is to name the berth, he should be 
ready to receive the cargo when the vessel is ready to dehver, even if 
she cannot do so, either because he has not named the berth, or be- 
cause he has named a berth to which she cannot get, or to which she 
is prevented from getting through no fault of hers. Carbon Slate 
Co. V. Ennis, 114 Fed. 260, 52 C. C. A. 146; Roney v. Chase, Talbot 
& Co., 161 Fed. 309, 88 C. C. A. 389; Swan v. Wiley, 161 Fed. 905, 
88 C. C. A. 510. 

[2] The charter in this case called for delivery at New York, and 
the bills of lading at the port of New Yori< ; and the charter also pro- 
vided that lay days were to begin when "captain reports his vessel 
ready to discharge cargo in New York Harbor," not at any particu- 
lar point in New York Harbor. The charterer was given the right to 
name berths for discharge at which schooner could lie to discharge 
saf ely. It is true that it contained a provision,: "Charterers to pay tow- 
ing mouth of Newtown creek to Cross, Austin & I. L. Co. and re- 
turn,", from which it vvas to be inferred that the schooner might be 
ordered to discharge at that berth. But this provision was evidently 
for the benefit of the vessel. The charterer might hâve ordered her 
anywhere else, and even if the holder of the bill of lading had intended 
the lumber for the Cross wharf, he might bave sold it to other par- 
ties who would want delivery elsewhere. The lay days were to be 
rurining days, Suhdays and holidays only excluded. Of course, time 
lost through the vessel's fault should be deducted, and if it appeared 
that the grounding in Newtown creek was due to the négligence of 
the tug, which was under the control of the master of the schooner, 
that day should be excluded. Smith v. Lee, 66 Fed. 344, 13 C. C. A. 
506. But there is no such évidence. 

The decree is reversed, and the court below instructed to enter a 
decree in favor of the libelant for S^^' days demurrage, with interest 
and costs. 



THE ITALIA. 

(Circuit Court of Appoals, .Second Circuit. April 10, 1911.) 

No. 193. 

1. SniPFlNQ (§ 120*)— lÎESPOSSlBILITV FOR GOODS AfTEE UnLOADING. 

ïhe liability of a vessel as a carrier censés when slie has discharged 
goods at a profier pier. and she can he held liable thereafter only for 
négligence in caring for theni uutU their reuio-s'al liy the consignée. 

[Ed. Note. — For othet' cases, see Shipphig, Cent. Dlg. §§ 461-464; Dec. 
Dig. § 126.*] 

2. SiiippiNG (§ 126*) — Responsibility for Goods Afteb Unloading. 

A vessel discharged a shipment of macaroni on a covered pier in New 
Yorlv, where two days after she had left that pier it was In.iured by wa- 
ter by the bursting of a leader from the roof of the shed during an ex- 

•For other cases see same topic & § ndmbee in Deti. & Am. Digs. 1807 to date, & Rep'r Indexes 
187 F.— 8 
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traordlnary ralnfall. The pipe was sounfl, and had not leaked before. 
Seld, that no négligence was attributable to the ship in leavlng the 
goods near such pipe, and that sïie could not be held liable for the loss. 
[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 461-464; Dec. 
Dig. § 126.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Philip W. Saitta against the steamship Italia; 
the Anchor Une (Henderson Bros.), Limited, Claimant. Decree for 
Hbelant (184 Fed. 366), from a part of which claimant appeals. Re- 
versed. 

This cause cornes hère upon appeal from a decree holding the steam- 
ship Italia liable for damages to boxes of macaroni. There were two 
lots of goods — one damaged while abroad the ship ; the other damaged 
while on the pier after discharge. Appeal is taken only from so much 
of the decree as holds the ship liable for the goods which were dam- 
aged on the pier. 

Burlingham, Montgomery & Beecher (Everett Masten, of counsel), 
for appellant. 

Philip S. Saitta, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The steamer arrived on April 30th and docked at 
Pier 29, North River, May Ist. She was entered at the custom house 
early in the moming of May Ist and began discharging on that day. 
She was moved from Pier 29 to Pier 30 at half past 11 on May 5th. 
The macaroni was discharged on Pier 29. This is a covered pier, and 
the macaroni was piled up awaiting withdrawal ; some of it being near 
a leader or pipe from the roof of the shed. On May 7th there came 
a strong rain, and the water burst the pipe and went on the macaroni. 

[1] The provisions of the bill of lading are the same as those which 
were considered in Constable v. National S. S. Co., 154 U. S. 51, 14 
Sup. Ct. 1062, 38 L. Ed. 903. The liability of the carrier as carrier 
ceased with discharge at a proper pier, and he can be held only for 
négligence in caring for the goods until the consignée comes to re- 
move them. 

[2] No négligence is shown in this case. For ail that appears, the 
shed of the pier was properly constructed and in good order. There 
is no suggestion that the leader was leaky, or had ever leaked before, 
or that it was old, or weak, or out of repair in any way. The break 
was at the top of the shed where the pipe led from the scuppers, and 
the water came together and entered the pipe from two directions. 
The pipe was of galvanized iron, and a hole was forced in by the pres- 
sure of water; the pipe being in other respects sound. The break 
was where the joint was, and was a clean break. The leaders had been 
overhauled in the previous fall, and in the fall of each year preced- 
ing. There had been no trouble with the leader before this particu- 
lar occasion. 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 fo date, & Rep'r Indexes 
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It îs true that ît broke solely under pressure of water which it was 
intended to carry; but the storm was one of most unusual severity, 
with an extraordinary rainfall. The witness from the Weather Bur- 
eau stated that it was "extraordinary in the sensé that it has probably 
not been exceeded more than five or six times in the past 40 years." 
We cannot find any négligence in caring for the goods which were dis- 
charged on this pier. 

So much of the decree as finds the ship liable for damages to the 
macaroni on the pier is reversed, with costs of this appeal. 



THE GENEVA. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1911.) 

No. 90. 

Shipping (§ 16*) — Navigation Rules— Penalty for Violation. 

Inland Navigation Rules June 7, 1897, c. 4, § 2, 30 Stat. 102 (U. S. 
Coinp. St 1901, p. 2884), authorizes the supervising Inspecter gênerai to 
establlsh rules and régulations to be observed by passlng vessels. Sec- 
tion 3 provides that every pllot, englneer, mate, or master who neglects 
or refuses to observe the provisions of the aet, or of the régulations pre- 
scribed, shall be liable to a penalty of $50 ; while section 4 provides that 
every vessel navlgated "wlthout complying with the provisions of this 
act" shall be liable to seizure and to a penalty of $200. Held, that a 
vessel cannot be subjected to such penalty for a failure to observe the 
Inspector's régulations only. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 30-44; Dec. 
Dig. I 16.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel in admiralty by the United States against the steam tug Gene- 
va ; the Lehigh Valley Transportation Company, claimant. Decree 
for respondent, and libelant appeals. Affirmed. 

Henry A. Wise, U. S. Atty. (A. S. Pratt, Asst. U. S. Atty., of coun- 
sel), for the United States. 

Burlingham, Montgomery & Beecher (W. S. Montgomery, ot coun- 
sel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The libel claimed a penalty of $200 
from the vessel on account of an alleged violation of rule 8 of the 
pilot rules of inland waters, adopted by the Board of United States 
supervising inspectors. The libel avers that, while navigating in the 
North River, the Geneva encountered the ferry boat Goshen; the 
vessels being on crossing courses with the Geneva on the starboard 
hand of the Goshen, which made the Geneva the privileged vessel. 
The rules prescribed by Act June 7, 1897, c. 4, 30 Stat. 102 (U. S. 
Comp. St. 1901, p. 2884), direct what each vessel shall do in such a 
situation. They do not require either to give a whistle signal indi- 
cating what course it is about to take. 

*For other cases aee same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The board of supervising inspectors, however, under authority con- 
f erred by section 2 of the act of 1897, has established rules "to be ob- 
served by steam vessels in passing each other." Rule 8 provides that, 
when vessels are in the situation above described, "the steamer hav- 
ing the other on her own port bow shall blow one blast of her whistle," 
etc. It is not alleged that the Geneva violated any of the provisions of 
the act itself as to navigation, but only that it violated this particular 
inspectors' rule by failing to sound a whistle. 

In order to enforce obédience to the provisions of the act and to the 
régulations established by the board of inspectors under its authority, 
the two following sections are therein incorporated : 

"Sec. 3. That every i)ilot, eugineer, mate, or master of any steam vessel, 
and every master or mate of any barge or canal hoat, vvho neglects or re- 
fuses to observe the provisions of this act, or the régulations established in 
pursuance of the precedlng section, shall be liable to a penalty of fifty dol- 
lars, and for ail damages sustained by any passenger in his person or bag- 
gage by such neglect or refusai: Provided, that nothing herein shall relieve 
any vessel, owner or corporation from.any liability iucurred by reason of 
sucb neglect or refusai." 

"Sec. 4. That every vessel that shall be navigated without coraplying with 
the provisions of this act shall be liable to a penalty of two huudred dollars, 
one-half to go to the informer, for wliich sum the vessel so navigated shall 
be liable and may be seized and proceeded against by action in any District 
Court of the United States having jurisdiction of the offense." 

There is a marked différence. betvveen thèse two sections: Where 
it is a question of punishing the individual ofïender— ^pilot, eugineer, 
master, etc.— the penalty is imposed for neglect or refusai "to observe 
the provisions of this act, or the régulations established in pursuance 
of the preceding section." Where, it is a question, however, of seiz- 
ing the vessel, the penalty imposed is for navigating "without com- 
plying with the provisions of this act," and nothing is said about not 
complying with the régulations. Evidently Congress must hâve un- 
derstood that there was some distinction between the provisions of the 
act and the régulations of the inspectors, or it would not hâve used 
différent phraseolOgy in thèse two adjacent sections. 

We must assume that this change of phraseology was with some in- 
telligent purpose, and the only intelligent purpose we can conceive is 
that the ship itself should be seized and penalty exacted only when it 
had been navigated without complying with the provisions of the act 
itself. The Geneva, so far as the libel shows, violated no "provision 
oî the act." 

The judgment is affirmed. 
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McOARTHT et al. v. UNITED STATES. 

(Circuit Oourt of Appeals, Second Circuit April 10, 1911.) 

No. 209. 

1. PosT Office (§ 35*) — ^Dsing thb Mails to Defeaud— Eléments of Of- 

fense. 

To eonstitute the offense of using the mails to carry Into effect a 
scheme to defraud, within Eev. St. § 5480 (U. S. Comp. St. 1901, p. 3G96), 
it is not necessary that there should be actual niisrepresentation as to 
an existing fact; but it is sufficient if the représentations made were 
Intended and calculated to decelve and defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 55; Dec. Dig. 
§ 35.*] 

2. PosT Office (| 50*) — Pbosecution for Using Maies to Defbaud— In- 

eiRUCTIONS. 

Instructions approved in a prosecutlon for using the mails to defraud. 
[Ed. Note. — For other cases, see Post Office, Dec. Dig. § r<ri.* 
Nonmailable matter, see note to Timmons v. United States, 30 O. 0. 
A. 79.] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Charles McCarthy and Albert P. Stewart were convicted of using 
the mails to defraud, and bring error. Affirmed. 

Herbert Reeves, for plaintififs in error. 

William J. Youngs, U. S. Atty. (William A. Moore, Asst. U. S- 
'Atty., of counsel), for the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Défendants were ofïîcers of a real 
estate company, which owned a tract of land containing about 194 
acres, lying north of the Long Island Railroad tracks, half a mile from 
Westhampton Station. The tract was a sandy waste covered with 
scrub oak, wholly unimproved, and not laid out except on paper. In 
order to secure purchasers of lots 25x100 feet, défendant arranged to 
hâve coupons dictributed with theater tickets at performances held in 
différent parts of the country. Those receiving such coupons were 
requested to write their names and addresses thereon and to deposit 
them in a box kept for that purpose. Thereafter the person who had 
thus given his address received through the mails a letter stating that 
he would be given a free lot, upon his paying for the deed and re- 
cording ($6), and might purchase an adjoining lot for $50, which was 
said to be one-half the regular price. Thereafter he was supplied with 
literature and maps giving such a description of the property and sur- 
roundings as might induce him to accept the offer. 

[1] The first alleged error argued in the brief is that the court re- 
fused to direct a verdict for the défendants, on the ground that there 
was no évidence establishing that any fraudulent scheme had been de- 
vised or operated. It is not necessary to reproduce the circulars, maps, 
and bird's-eye views which were exhibited to persons who responded 

*For other cases see same toplc & i nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the first request. Without containing an absolute misstatement as 
to any single fact, the whole description was carefully devised to lead 
prospective purchasers, résident some of them in distant states, to 
suppose that the "Park" was practically an extension of the well- 
known "Westhampton Beach," with its churches, schools, electric 
light, etc., and that it was a "suburban district of Greater New York." 
Section 5480, Rev. St. (U. S. Comp. St. 1901, p. 3696), bas been con- 
strued by the Suprême Court in Durland v. United States, 161 U. S. 
306, 16 Sup. Ct. 508, 40 h. Ed. 709, as follows : 

"It was with the purpose of protecting the public agalnst ail such inten- 
tional efforts to despoil, and to prevent the post office from belng used to 
carry them Into efïect, that thls statute was passed, and it wovild strlp it of 
value to confine it to such cases as disolose an actual misrepresentation as 
to some existing fact, and exclude those in which there is only the allure- 
ment of a speclous and glittering promise." 

Enough was shown to send the case to the jury to décide whether 
the scheme involved a device reasonably calculated to deceive persons. 
[2] Error is assigned to the refusai to charge: 

"That to convlet the défendants, or either of them, of the crime eharged 
In thls Indlctment, the jury must flnd that material false and fraudulent 
représentations are contained In the case." 

To this request the court replied : 

"They must flnd that there was an intent to deceive, and unless the mls- 
representations were material, amounted to something, it vvould be absurd 
to flnd that' they were intended to deceive; but that Is for the jury to say, 
rather than for me to charge." 

To this limitation of the request défendant excepted. The court had 
already eharged : 

"The question you hâve to conslder Is whether thèse défendants planned 
and intended, or tried to plan, a method by which they eould use the mails 
in getting people to communicate with them, or come into communication 
with them, and they could get in touch with people, so thèse people would 
be deceived or misled into paylng or sending money for some article of value 
to thèse défendants under ideas net justifled by the facts as they actually 
existed." 

This was entirely in accord with Durland v. U. S., supra, and ail 
that défendants were entitled to ask. 

We find no error in admitting testimony as to the value of the land 
per acre. 

The judgment is affirmed. 



In re UNITED STATES RESTAURANT & REALTY CO. 

(Circuit Court of Appeals, Second Circuit. April 10, 1911.) 

No. 152. 

Bankeuptcy (§ 6*) — Corporations Subject to Act— Construction of 
Amendaient. 

A corporation engaged In conducting a restaurant, which was not sub- 
ject to adjudication as a bankrupt under Bankr. Act July 1, 1898, c. 541, 
§ 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), prior to its amendment 

•For other cases see Bame topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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by Act June 25, 1910, c. 412, § 3, 36 Stat. 839, cannot be subjected to 
bankruptcy proceedings because of a gênerai assignment made prlor to 
thatdate; the amendnient not bein g rétroactive. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 2 ; Dec. Dig. 

§6.* 

What persons are subject to bankruptcy law, see note to In re Taylor, 
42 0. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the United States Restaurant & Realty Company, 
alleged bankrupt. From an order dismissing the pétition, Isaac Hein- 
eman and others appeal. Affirmed. 

This cause comes hère upon appeal by petitioning creditors from a 
decree refusing to adjudicate the United States Restaurant Company 
a bankrupt and dismissing the pétition. There is no dispute as to the 
facts, the case having been determined on pétition and answer. The 
opinion of the District Judge is not found in the reports. 

William C. Rosenberg, for appellants. 

William F. McCoombs (Alexander Gordon and Frederick R. Ryan, 
of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The restaurant company is a corpora- 
tion principally engaged in conducting a restaurant. It was no^ within 
the provisions of Bankrupt Act 1898, § 4, as it stood prior to the 
amendment of June 25, 1910: In re Wentworth Lunch Co., 159 Fed. 
413, 86 C. C. A. 393. On April 7, 1910, it made a gênerai assignment 
for the benefit of creditors. In so doing it did not commit an act of 
bankruptcy under section 3, because the provisions of that section ap- 
plied only to persons who might become bankrupts. The amendment 
of June 25, 1910 (section 4), for the first time brought this corpora- 
tion within the category of possible bankrupts. 

The sole question in the case is whether by so doing Congress in- 
tended that an act done by the corporation which was in no way im- 
proper or obnoxious to any provision of statute when it was done 
should be availed of to send the corporation into the bankruptcy court, 
when its estate had already been put into a position where it was being 
administered under the insolvent laws of the state. To hold this 
would be to give to the amendment a rétroactive effect, and we concur 
with the District Judge in the conclusion that there is nothing in the 
amending statute which requires such a construction. And unless 
such an intention on the part of Congress is clearly expressed in the 
act itself, its provisions should not hâve a rétrospective opération. U. 
S. V. Heth, 3 Cranch, 399, 2 L. Ed. 479. 

The appellant contends that the amendment merely enlarges a rem- 
edy already existing, and he cites Pond v. N. Y. National Exchange 
Bank (D. C.) 124 Fed. 992, where it was held that an act conferring 
jurisdiction of certain suits on a court which theretofore was with- 
out such jurisdiction was not confined to rights of action subsequently 

»For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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arising. In that case, however, rights of action theretofore exîsting 
could hâve been enforced elsewhere. In the case at bar no créditer 
of the Company had any existing right to throw it into bankruptcy as 
a conséquence of its having made a gênerai assignment. 

The numerous cases cited (In re Neely [D. C.] 134 Fed. 667, and 
others) which deal with the subject of discharge hâve no apphcation. 
A discharge in bankruptcy is an act of grâce, and the person who ap- 
plies for it must comply with the conditions required as essential to 
its granting at the time he appHes for it. This is a very différent prop- 
osition from the one hère contended for. What the appellant asks 
(as it is tersely expressed in appellee's brief) is that: 

"Where a person has deliberately surrendered his property In rellanee 
npon the law as it stands, he can, by a subséquent amendaient of that law, 
be subjected In Invitum, on accouïit of such surrender to a code of law to 
which he was not theretofore subject." 

We find nothing in the amendment which calls for any such con- 
struction. 

The decree is affirmed. 



OSHINSKY et al. v. LORRAINE MFG. CO. 

(Circuit Court of Appeals, Second Circuit April 11, 1911.) 

No. 153. 

1. Sales (§ 81*) — Contruction of Contract— Time tob Delivert. 

Time is of the essence of a contract for the sale and subséquent dellr- 
ery of goods on specifled dates. 

[Ed. Note.-T-FOr other cases, see Sales, Cent Dig. § 217; Dec. Dlg. § 
81.*] 

2. Sales (§ 81*)-— Construction op Contract— Time for Delivert. 

A contract for the sale of goods, to be delivered "at the specifled 
dates," followed by the spécification of a date, requires the delivery on 
such date, and the buyer Is not required to accept the goods at a later 
date. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 217; Dec. Dig. f 
81.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Action at law by the Lorraine Manufacturing Company against 
Joseph Oshinsky and Samuel Valentine. Judgment (182 Fed. 407) 
f or plaintiff, and défendants appeal. Reversed. 

Adolph Cohen (Arnold Gross, of counsel), for appellants. 

Dorman & Dana (William R. Dorman, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The question presented for considération 
upon this writ of error is a simple one, and the facts upon which it is 
raised are not involved. The action is on a contract for the manu- 
facture and sale of goods. The complaint allèges that the goods were 

•For otber çasea see same toplc & { dumbeb In Dec. & Am. DlgB. 1907 to date, & Rep'r Indexe» 
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tendered in accordance with the terms of the contract, but were re- 
fused by the défendants. The défendants seeks to justify such re- 
fusai upon the ground that the goods were offered after the time 
specified for delivery in the contract. The contract is in the form of 
an acceptance of an order for "shirtings," directed by the plaintiff to 
the défendants, and dated February 4, 1907. The relevant portions 
are thèse : 

"Below we haiid you copy of yonr order for spriug, 1908, whlch the mills 
bave accepted, and whlch they will dellver to you * * * at the specified 
dates: * * * Stock: Xov. 15." 

It was conceded that several pièces of goods were delivered at dates 
earlier than November 15th, as specified in the contract, and that the 
''stock"-^a term meaning the balance of the goods covered by the or- 
der — was not tendered by the plaintiff to the défendants until Novem- 
ber 16th. 

[1] The trial court properly ruled that time was of the essence 
of the agreement in question — an executory contract for the sale and 
subséquent delivery of the goods. As said by the Suprême Court in 
Jones V. United States, 96 U. S. 24, 24 L. Ed. 644 : 

"The rule in such a case is that the purchaser is not bound to aceept and 
pay for goods, unless the same are delivered or tendered on the day specified 
in the contract 

[2] But the trial court ruled that the contract did not necessarily 
call for delivery on November 15th; that the provision agreeing to 
"deliver * * * at the specified dates: * * * Stock: Nov. 
15," was ambiguous with respect to time, and that the jury might find 
that it meant "on or about" November 15th. In our opinion, this rul- 
ing of the trial court was erroneous. We think that the language of 
the provision is plain, unequivocal, and free from ambiguity, and re- 
quired delivery on November 15th, and not later. We fail to appre- 
ciate the contention of the plaintiff that the language may fairly be 
given two meanings. A provision for delivery at a specified date, fol- 
lowed by the spécification of a date, requires delivery upon that date 
and none other. The préposition "at" seems quite as definite and cer- 
tain as any word that could be used. Consequently, as the goods were 
not delivered or tendered until after November 15th, we think that 
the plaintiff failed to establish its cause of action, and that judgment 
should hâve been directed for the défendants. 

The judgment of the Circuit Court is reversed. 



In re DONNELLT. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1011.) 

No. 229. 

lÎANKRUPTCY (§ 446*) — KEVISION l'KOCEEDmGS— ORDEBS EE VIEW AELE. 

A iindlng l)y a court of bankruptcy on compétent évidence that mouey 
dejwsited by a banlvrupt in bank in hls own name as attorney, glving the 
bank when lie opeued the account a power of attorney from hi.s wife to 
draw against it, was not his money and did not pass to hls trustée, Is one 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



122 187 FEDERAL , REPORTER 

of fact, Which cp.nnot be reylewed by the appellate court on a pétition 

to revise in matter of làw. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 446.* 
Appeal and review in baulvruptcy cases, see note to In re Bggert, 4.'5 

C. C. A. 9.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Patrick Donnelly, bankrupt. On pétition for re- 
vision by Otto H. Droege, trustée. Order affirmed. 

Norbert Blank, for petitioner. 

Harvey T. Andrews (WilHam Barnes, of counsel), for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. In 1905 several judgments were recovered 
against P. D. Donnelly, and subsequently in 1908 the Ebling Brewing 
Company dispossessed him f rom his premises. His wife, according 
to his story, then went into the real estate business, and he began to 
collect rents of various properties as her agent. April 28, 1908, in 
pursuance of this business, he opened an account in the Produce Ex- 
change Bank in his own name as attorney, giving the bank a power of 
attorney, signed by his wife, authorizing him to draw on the account 
as her attorney in fact. In June, 1909, the brewing company recov- 
ered a judgment against him, upon which supplementary proceedings 
were begun August 26th in the City Court of the city of New York, and 
he was forbidden to transfer any of his property until the further 
order of the court. 

September 13th he was adjudicated a bankrupt on his own pétition,, 
and a trustée was appointed of his estate. September ISth, on his pé- 
tition, the proceedings in the City Court were stayed for one year from 
the adjudication, and, if he within that time applied for a discharge, 
until the question of the discharge were determined. October 7th he 
drew out the whole balance of the account in the Produce Exchange 
Bank, $1,118.84, by check to the order of his attorney, Lawrence E.. 
Brown. February 18, 1910, the trustée demanded the amount of the 
said balance of him, and, upon his refusai to pay over the same, ap- 
plied to the référée for an order to compel him to do so. 

The question before us arises under the bankruptcy act, and is : Did 
the title to this balance vest in the trustée at the date of the adjudi- 
cation, September 13, 1909, as property of the bankrupt which he had 
transferred in fraud of his creditors, or which prior to the filing of the 
pétition could hâve been levied on and .sold under judicial process 
against him, or which he could hâve transferred. Bankruptcy Act 
July 1, 1898, c. 541, § 70, (4), (5), 30 Stat. 565 (U. S. Comp. St.' 1901, 
p. 3451). 

If the moneys in the account in the Produce Exchange Bank be- 
longed to his wife, they could not hâve been reached by judicial pro- 
cess against the bankrupt, nor could he hâve transferred them, within 
the meaning of the act, having himself no title, nor could a transfer of 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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them be in fraud of his creditors. The question of tlie title was one 
of fact, which was passed upon by the référée and the District Judge 
adversely to the trustée, upon compétent, even if suspicious, testimony. 
The mère addition of the word "attorney" to the account in the bank- 
rupt's name would not show whose the money deposited was ; but the 
power of attorney given to the bank when the account was opened is 
évidence that as between it and Donnelly its indebtedness was to Don- 
nelly's wif e, and he has testified that he did business as her agent, and 
the moneys in the account belonged to her. 

No error of law appearing, there is nothine to revise, and the order 
is affirmed, with costs. 



MAIMIN V. UNION SPECIAL MACH. CO. 

(Circuit Court of Appeals, Third Circuit. April 7, 1911.) 

No. 7 (1,476). 

Patents (§ 318*) — Infringement— Pbofits Recovebablb. 

Complainant made and sold under the name of "Twin Needie A" a 
sewing machine containing a patented combination of éléments, includ- 
ing the éléments of the combination of an expired patent, together with 
a thread-controUing device which was new, and whlch was essential to 
the Identity of the machines sold under such name. Défendant bought 
up secondhand machines of complainant's malie which did not contain 
th'e thread-controlling device, rebullt and made them over to look like 
new, added such device, plaeed thereon médaillons taken from worn-out 
machines containing complainant's trade-mark, changed the numbers, and 
resold them as genuine "ïwin Needie A" machines made by complain- 
ant. The master found that the thread-controlling device was consldered 
by the trade as essential to fit such machines for the use for whlch they 
were bought, and that but for its présence the purchasers would not hâve 
bought them. Héld, that complainant was properly awarded, as profits 
realized by défendant from the infringement, the entire profits made by 
him on the machines. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 566-576; Dec. 
Dig. § 318.* 

Accountlng by infringer for profits, see note to Bricklll v. Mayor, etc., 
of City of New York, 50 C. O. A. 8.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the Union Spécial Machine Company against Hy- 
man Maimin. From the final decree awarding damages to complain- 
ant, défendant appeals. Affirmed. 

For opinion below, see 185 Ped. 120. 

Hector T. Fenton, for appellant. 

Joseph C. Fraley and C. L. Sturtevant, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. This is an appeal by défendant below from 
a final decree in equity dismissing his exceptions to and confirming a 
master's report, awarding to the complainant, appellee, the sum of 

*For other cases see same toplc & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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$560, as and for profits adjudged to hâve accrued to défendant froni 
infringement of complainant's patent for a thread-eyelet device for 
sewing machines; also the sum of $921, being the whole costs of the 
référence; and finalty, any other record costs of suit. The final de- 
cree which was entered February 6, 1911, also awards to complainant 
the sum of $22.40 for interest on said $560 from June 3, 1910, when 
the report was filed, to the date of entry of decree appealed from ; 
the total sum thereby adjudged against défendant being the sum of 
$1,503.40, with $50 additional and any other taxable costs. 

The questions of the validity of the patent sued on, and its infringe- 
ment by the use of the patented thread-eiyelet device on two sewing 
machines only, prior to the filing of th* bill, were disposed of by the 
interlocutory decree entered July 6, 190S. C. C, 161 Fed. 748, and 
affirmed in C. C. A., 165 Fed. 440, 91 C. C. A. 384. There was no 
proof in the record, prior thereto, of any infringement occurring after 
suit brought, hence the interlocutory decree contained a référence to a 
master to inquire (1) whether défendant had committed any acts of 
infringement after the filing of the bill, and (2) if so, to ascertain and 
report what profits had accrued to défendant from suçh infringement, 
and to assess the damages, if any, complainant had sustained thereby. 
Complainant elected to recover def endant's profits, as such ; hence, as 
urged by complainant's counsel, the law of the proceeding is that 
which governs the ascertainment of profits and does not dépend upon 
any of the décisions which relate to the question of complainant's 
damages. 

The master found and reported that (1) during the period of four 
years covered by the inquiry défendant had unlawfully applied the 
patented thread-eyelet device to 38 secondhand sewing machines; (2) 
that he had sold thèse 38 machines at a net profit, for the entire ma- 
chine, of $560 in the aggregate; (3) that the complainant was entitled 
to recover the whole of this profit; and (4) that défendant should 
pay the whole cost ($921) of the référence. 

The appellant bas not included in the transcript any of the évidence 
before the master, the record comprising the master's report, the ex- 
ceptions thereto, the opinion of the court below overruling the excep- 
tions and affirming the master's award, the patent in suit, No. 493,- 
461, dated March 14, 1893, known as the "Woodward" patent, for a 
thread-controlling device for sewing machines, and the "Muther" pat- 
ent, No. 344,493, dated June 29, 1886, for an improved sewing ma- 
chine. 

The spécification of the patent in suit for the thread-controlling de- 
vice States that the invention thereof is shown as applied to the ma- 
chine illustrated in the "Muther" patent of 1886, although not to be 
limited in this respect as it may be applied to other kinds of machines. 
Complainant owned the "Muther" patent, No. 344,493, of June 29, 
1886 (which expired June 29, 1903). This patent was for a double or 
twin needle sewing machine. Prior to the making of the invention by 
Woodward of the patent in suit. No. 493,461, complainant had made 
about 200 machines under the éarlier "Muther" patent, of the double 
or twin needle type; but since the year 1891, the date of the applica- 
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tion for the patent in suit, of which complainant was the assignée, it 
has built and sold the machine in question under the désignation of 
"Twin Needle A Machines," and every such machine made and sold 
by the complainant since that date has been equipped with the patented 
combination. The purpose of the invention, as stated in the spécifica- 
tion of this patent, is to aiïord a peculiar control of the thread during 
the sewing opération. The claims are for conibinations of which the 
main frame, needle bar, and needle arm, are éléments, the remaining 
éléments being certain eyelets arrangëd in a peculiar and spécifie re- 
lation to thèse stitch-forming members, whereby the correlated move- 
ments of the stitch-forming devices and the eyelets pull ofl^ and take 
up the thread at desired intervais in the formation of each stitch. The 
period covered by the accounting was from November 14, 1904, down 
to the entry of the interlocutory decree, when the injunction issued, 
viz., June 6, 1908, more than 13 years after the adoption and exclu- 
sive use by the complainant of the patented combination known as 
"Twin Needle A Machines." 

As the transcript does not contain any of the évidence before the 
master, except as the same may be quoted in the master's report, his 
findings of fact, unless inconsistent with the évidence, as quoted by 
him, must be taken as conclusive. 

A careful examination of the report made by the master constrains 
us to agrée with the learned judge of the court below in saying: 

"The master has made an admirable report, justifying his conclusions by 
référence to the testimony and eorrectly apprehendlng and applying the efj- 
uitable prineiples involved." 

Turning, then, to the master's report, we find the following spécifie 
findings of fact, as summarized in the brief of the appellee, and as to 
which there are no assignments of error : 

"(1) The défendant never built a machine, infriuging or otlierwise, as a 
complète act, so far as this accounting is concerned. 

"(2) The défendant never sold any of the machines set forth on his tran- 
script of sales book as though they were of his own manufacture, or of inde- 
])endent manufacture, but always as and for the eomplainant's genuine 'Twin 
Needle A' machines. 

"(3) A course of dealing on the part of the défendant as follows: Buying 
up secondhand machines which he knew to be of the eomplainant's make, 
Rome of which did, whlle others did not. embody the patented improvement, 
lie relHiilt or repaired or restored thèse machines to an apparently new con- 
dition by rlpping them ont and sometimes sending the parts to japanners 
that they might be put into lye or acid and thereafter rejapanned or re- 
nickled. eomplainant's brass médaillon, or trade-niark. taken from other 
machines, broken too badly to repair, was placed on the reassembled ma- 
chines, which, changed from one gauge to another and from one class to an- 
other and renumhered in the effort to make the new numbers correspond 
with eomplainant's regular class numbers for that particular type of ma- 
chines, would loolv like new machines. Then défendant resold them speeifl- 
cally, as eomplainant's own machines and under eomplainant's name." 

The master then finds that 36 machines were thus converted by the 
defendant's embodying therein the patented combination, which they 
theretofore lacked (not being originally of the class which had con- 
tained it) , and sold them as and for the eomplainant's genuine "Twin 
Needle A" machines. 
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The findings of fact then continue: 

"It is very clear from CroweH's and McNeil's testimony, as well as from 
other évidence in tlie cause, tliat the trade, whlch included customers both of 
the oomplalnant and of tàe défendant, eonsidered the tUread-controUing de- 
vice of the patent In suit, In whieh stitch-forming éléments of an expired 
patent are présent, vras required to adapt sewing machines to the particular 
work for which coœplainant's Twln Needle A machines were used. And it is 
further évident that there was no way open to the défendant of supplylug 
the demand for that use, to VFlt, sewing lace on knit underwear, ornamental 
stitching on shoes and skirts, etc., save by complainant's 'Twln Needle A' 
machines." 

The report further continues : 

"Sixth Finding of Fact. The thread-controlling device of the patent In 
suit was, during ail the period covered by the infringement and for many 
years prior thereto, essential to the identity of the complainant's 'Twin Nee- 
dle A' machine. 

"Seventh Finding of Fact. The trade knew the varions characteristics of 
machines of complainant's make and when purchasers wanted a 'Twln Nee- 
dle A* machine of complainant's make, 'it was (to use the language of Eliza- 
beth V. Pavement Company, supra [97 U. S. 126, 24 L. Ed. 1000]) this thing, 
and not another, that the people wanted and required.' 

"Owing to the trade's familiarity with the varions characteristics of the 
complainant's machines, it seems to the master reasonably certain, that but 
for the présence of the patented feature, upon the machines known as 'Twln 
Needle A' machines, the défendant would not hâve been able to sell thèse 
machines as and for complainant's, 1. e.. Union Spécial machines, because, as 
stated by complainant's counsel, 'irrespective of the mechanieal value of the 
appllance, Its absence would hâve destroyed the identity of the goods and 
enabled Oie purchaser to see that they were not what they professed to be.' 

"The conclusion that the sale of the machines in question by the défendant 
is reasonably attributable to the présence of the patented feature as an élé- 
ment of identity is not affiected by those findings of fact requested by de- 
fendant's counsel which the master affinns at the end of hls report, nor by 
reason of the arguments based thereon. 

"The master having found that the défendant reallzed a net profit of flve 
hundred and sixty dollars ($560) from the sale of thèse 36 machines, awarded 
the entire profits to the complainant upon the spécifie ground that the sales 
would not hâve been made but for the présence of the infringing combina- 
tion. 

"No question arises under the assignments of error, as to the correctness 
of the sum thus ascertalned to constitute the defendant's profits, the only 
point being whether the complainant is entitled to recover the whole 
amount." 

This State of facts is unique, and complainant's equities must be de- 
termined with référence thereto. It is not necessary to dwell upon the 
moral delinquency involved by the purchase of old, secondhand ma- 
chines, some with and some without the device characterizing the pat- 
ent in suit, taking them apart, sending the parts to japanners to be re- 
japanned or renickled, reassembling the parts so as to change the ma- 
chine from one gauge to another and from one class to another, tak- 
ing brass médaillons from other machines broken too badly for repair 
and placing them upon the machines thus made up, renumbering them, 
in the effort to make them correspond with complainant's regular class 
numbers for that particular type of machine, so that they would look 
like new machines, and selling them specifically as complainant's own 
machines and under complainant's name. It is only necessary to ob- 
serve that thèse are findings of fact unassailed by any assignments of 
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error, and being facts, they render the infringement by the défendant, 
as found by the master, one of a peculiarly aggravated character. 

We turn, therefore, from the undisputed facts establishing the in- 
fringement, after the filing of the bill, to the question, whether the 
master properly apprehended the law appHcable to thèse facts in de- 
termining the profits for which the défendant was liable by reason of 
his infringement. 

The assignments of error reliéd upon by the appellant at the argu- 
ment, ail refer to the propriety of the action of the court below in af- 
firming the master's finding, that complainant was entitled to the en- 
tire profits shown to bave been realized by him on the sale of the 38 
machines, as to which infringement was found. 

The gênerai rule relied upon by the appellant in regard to the re- 
covery of profits in infringement cases is that quoted from Wésting- 
house V. New York Air Brake Co. (C. C. A., Second Circuit) 140 Fed. 
545, 549, 72 C. C. A. 61, 65 as foUows: 

"The gênerai rule governing recoveries In infringement cases Is stated, 
quoting Judge Blatchford, in Garretson v. Clark, 15 Blatchf. 70 [Fed. Cas. No. 
5248], affirmed 111 U. S. 120 [4 Sup. Ct. 291, 28 L. Ed. 371], In the foUowing 
language: The patentée must in every case give évidence tendlng to separate 
or apportion the défendant'» profits and the patentee's damages between the 
patented feature and the unpatented features; and such évidence must be 
relia ble and tangible and not conjectural or spéculative; or he must show by 
equally reliable and satisfactory évidence that the profits and damages are 
to be calculated on the whole machine, for the reason that the entire value of 
the whole machine as a marketable article is properly and legally attributed 
thereto." 

But, in stating this rule, the court called attention to circumstances 
which may except a case from its application, as where the "profits 
and damages are to be calculated on the whole machine, for the reason 
that the entire value of the whole machine, as a marketable article, is 
properly and legally attributed thereto" (i. e., to the patented feature). 
There are many cases in which this rule is affirmed, and there is no 
controversy as to its propriety. The only questions that arise are as 
to its applicability to the peculiar circumstances of a given case. 

In Cowing v. Manufacturing Co., 105 U. S. 253, 26 L. Ed. 987, the 
Suprême Court say : 

"If the Improvement Is required to adapt the machine to a particular use, 
and there is no other way open to the public for supplylng the demand for 
that use, then it is clear that the Infringer has, by his infringement, secured 
the advantage of a market he would not otherwise hâve had, and that the 
fruits of this advantage are the entire profits he has made in that market." 

The clear enunciation of the rule, and its exception, made in thèse 
two cases, render it unnecessary to examine the numerous cases cited 
by the appellant and appellee as bearing upon the question at issue. 
As might be expected, the opinions ail dépend upon the spécial facts 
of the cases in which the décisions are rendered. In this case, we are 
confined to the facts as found by the master, and thèse findings must 
control our décision. The important facts, as thus found, are two, 
viz. : 

"It is very clear from Crowell and MeXeil's testimpny, as well as from 
other évidence in the cause, that the trade, which included customers, botli 
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«f the complaîhant and of the défendant, considered the thread-controlllng 
deviee of the patent in suit, in whieh stitcli-forming éléments of an expired 
patent are présent, was required to adapt sewing machines to the particular 
work for which complainant's Twin Needle A machines were used. And it 
is further évident that there was no way open to the défendant of supplylng 
the demand for that use, to wit, sewing lace on knit underwear, oruaniental 
stitching on shoes and sklrts, etc., save by complainant's 'ïwin Needle A' 
machines." (Transcrlpt, p. 26.) 

The patent in suit was for a combination, and it was this combina- 
tion, identifiée! by the thread-controlling deviee and known to the trade 
as the "Twin Needle A" machine, that was sold by défendant to the 
trade in the matter and under the circumstances set forth in the find- 
ings of fact. The défendant offered no évidence whatever, and in 
administering the equities of the case, that fact is to be taken into con- 
sidération. There is no reason why, under such circumstances, the 
complainant should make out more than a strong prima facie case — 
one sufficient to shift the burden of proof from the complainant to 
the défendant. In the présent case, the court is of opinion that it 
would hâve been inéquitable to hâve required from the complainant 
a larger measure of proof than was adduced. Its weight, too, was 
such that, to hâve overcome it, would hâve required positive and strong 
proof from the défendant. The master's report, and the opinion of 
the court below in affirming it, render it unnecessary to elaborate the 
discussion of the points raised by the able counsel who appeared for 
the appellant. 

The objection to decreeing costs against the défendant, of course, 
fails, in conséquence of the view taken of the principal question. We 
cannot see that the protraction of the proceedings or the amount of 
the costs was due to any abuse of the opportunity given to complain- 
ant to produce its évidence. The master's report, too, abundantly jus- 
tifies his finding in this respect. His report has been confirmed, and 
there is no reason why interest should not accrue from the date thereof. 

The decree of the court below is affirmed. 



HAYWARI» et al. v. ELLIS LACEIl CO. 

(Circuit Court of Apipeals, First Circuit. May 1, 1911.) 

No. 867. 

Tatents (§ ,S28*) — Invention— Handling-Horse for Siioe Uppeks. 

The Hayward patent, No. 722,018, for a haudiing-horse for shoe-uppers, 
consisting of a pièce of spring wire bent with two arms, upon which the 
uppers are strung in pairs, is vold for lack of patentable invention. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Suit in equity by Martin A. Hayward and others against the Ellis 
Lacer Company. Decree for défendant, and complainants appeal. 
Affirmed. 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Index»» 
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Alfred H. Hildreth and George B. Hayward (Benjamin Phillips, oî 
counsel), for appellants. 

Oliver Mitchell and Everett D. Chadwick, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. This is a suit for mtringement of the Hay- 
ward patent, No. 722,018, issued March 3, 1903. The patent relates 
to a "handling-horse for shoe-uppers." The device is shown in Fig- 
ures 1 and 2 of the patent : 
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In speaking of the object of the invention, the spécification says: 

"The invention prlnmrily contemplâtes a handling-horse for shoe-uppers 
coniprising nieans for conveniently and rapidly handling in pairs the sep- 
arate parts of the uppers as well as the complète uppers, so as to greatly 
facilitate earrying oui the différent steps pursued in the manufacture of boots 
and shoes and dispensing with a large aniount of the labor involved in main- 
taining the uppers and the parts thereof properly paired while the articles in 
difCereut stages of completion are carried from one department to another of 
the manufacturing establishment. 

"The présent invention is intended to be essentially a labor-saving de- 
vice by entirely dispensing with the necessity of tying the uppers or parts 
of uppers together by strings or cords. while at the same time providing for 
always maintaining the différent parts in a properly-paired relation and 
187 F.— 9 
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facilltating the convenlent . handllng or removing of a 'case' of uppers or 
upper parts from one department to another witliout the objectionable liaul- 
ing about of tooxes In which tlie cases of 24 pairs are usually niade up." 

In referring to the means for carrying out the invention, the spéci- 
fication says : 

"In carrying out the invention the device as an entirety essentially con- 
sists of a sprlng-wire body, 11. This spring-wire body Is preferably formed of 
a single length of spring-wire of sufflcient stoutness for the purpose Intended 
and bent upon Itself to provide the separate side standards, 2, which con- 
stitute what may be properly termed 'upper-carriers,' said standards being 
designed to respectively receive thereon the rights and lefts of the uppers 
or upper parts. The said side standards or upper-carriers, 2, are arranged 
in sufflcient spaced relation to permit of the uppers or upper parts being 
readlly slipped over the sanie, and the standards are also preferably in 
their normal condition arranged in substantial parallelism, so that each of 
the same is equally available to the operator for placing on or removing 
a right or lef t upper or upper part. At the lower end or base the spring- 
wire body, 1, bf the device is preferably twisted upon itself to provîde a 
combined supportlng-stem and handle, 3, adapted to detachably fit within the 
socket, 4, of a soclcet member, 5, which is designed to be seated flush within 
the operator'8 bench adjacent to the stitching or shoe-maklng machine, so 
that the entire device is within con veulent reach of the operator. 

"The side standards or upper-carriers, 2, are normally disconnected at 
their free ends, over which the uppers or upper parts are passed both in 
filling and emptying the horse; but when both standards or carriers, 2, of 
the horse are entlrely fllled with uppers or upper parts the free ends of the 
latter are adapted to be sprung together and detachably interloeked. This 
niay be provided for In a number of ways, but preferably by formlng the 
standards or carriers at their upper or free ends with reversely-disposed 
catch hooks or loops, 6, which may be readily engagea and disengaged dur- 
ing the manipulation oi' the horse. 

"It will hère be noted that one of the hooks, 6, forms a substantially ver- 
tical keeper, while the other forms a substantially horizontal catch for dé- 
tachable engagement with the keeper. This arrangement is a very Important 
feature of the présent invention, as it materially facilitâtes the engagement 
and disengagement of the hooks." 

With respect to the claims, it is sufficient to refer to the first and 
fif th : 

"1. An upper-horse, having a pair of spaced upright upper-carriers, the 
space between the same being unobstructed from top to hottom to permit 
of uppers being placed astraddle of the respective carriers, and means for 
detachably Connecting the tops of the carriers to permit displacement of the 
uppers." 

"5. An upper-horse of the class described, comprising a spring-wire body 
having at its base a combined handle and supporting stem, and also pro- 
vided with opposite side standards constituting carriers respectively for the 
rights and lefts of the uppers or upper parts, said standards being provided 
at their ends with catch members adapted to be detachably sprung into in- 
terloeked engagement." 

Upon full considération of the Hayward patent in connection with 
the drawings we are unable to discover anything more than the exer- 
cise of ordinary mechanical skill in the production of this holder for 
conveniently handhng shoe-uppers. 

There was manif estly no invention in the broad idea of such a holder 
composed of a pièce of spring-wire with two arms over which the up- 
pers are strung and held. This idea is as old as the fîrst boy who eut 
a forked stick from a bush for stringing and holding his fish. If 
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there is any invention in the Hayward device, it must be by reason o£ 
some spécial features. 

The most important of thèse spécial features are the hooks on the 
ends of the arms, by means of which the arms may be detachably in- 
terlocked. Thèse hooks are nothing more than the ordinary catch 
hooks or loops made by bending over the ends of the wire, and the 
interlocking is effected by springing the ends of the wire together as 
shown in Figure 2. Although the patentée terms this arrangement a 
"very important feature of his invention," we find nothing in it that 
would not suggest itself to any ordinary mechanic who desired to in- 
terlock the two ends for the purpose of preventing the displacement 
of the uppers. It may further be observed in this connection that this 
spécifie interlocking arrangement possessed little, if any, utiHty, and 
that it was soon abandoned for an arrangement which is quite différ- 
ent. 

The only remaining spécial feature is what the patentée calls the 
supporting-stem, which is adapted to fit within the socket located on 
the operator's bench. Manifestly there is nothing novel in this fea- 
ture. 

Upon the whole, we are unable to find any invention in the Hay- 
ward device, and it follows that the claims of the patent are void for 
this reason. 

The decree of the Circuit Court is affirmed, and the appelle? recov- 
ers its costs of appeal. 



GENERAL ELECTEIC CO. v. HARÏMAN et al. 

HARTMAN et al. t. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, First Circuit. March 2, 1911.) 

Nos. 900, 901. 

1. Patents (§ 328*) — Validity and Infeingeiiext — Electric Switch. 

The Hewlett and Emmet patent, No. 800,916, for an electric switch 
of the oil break type, deslgned for use in opening and closing electric 
currents of high potential, the essential feature of which is the maklng 
of the oil tank indépendant of and easilj' separable from the switch, to 
faciritate access to the contact points and other mechanism as well as 
to the oil and tank for purposes of Inspection and repalr, discloses pat- 
entable Invention of a meritorious character, and is valid ; also held 
Infringed. 

2. Patents (§ 328*) — Invention — Electric Switch. 

The Emmet and Hewlett patent, No. 789,597, for a high potential 
electric switch of the oil break type, deslgned to remove, or to minimize, 
the disadvantages and hazards which in prier arrangements were ere- 
ated by breaklng and closing the circuit of strong currents at points 
which were in proximity to soot deposlts in the bottom of the oU-con- 
tainlng vessels, discloses patentable invention and utllity, and is valld. 

Appeals from the Circuit Court of the United States for the District 
of Massachusetts. 

In Equity. Suit by the General Electric Company against Frank 
O. Hartman and others for inf ringement of patents. Decree for com- 

•For other cases see same topic & § nomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plainant as to one patent and for défendants as to one, and both parties 
appeal. Reversed on complainant's appeal, and affirmed on défend- 
ants' appeal. , , . ■-,,..*„■.,,,,,'. 

W. K. Richardson, A. D. Salinger, and Fish, Richardson, Herrick 
& Neave, for General Electric Co. 

George A. Rockwell, for Hartman and others. 

, Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

AIvDRICH, District Judge. The Circuit Court was concerned with 
a single bill in equity in which the complainant set up three patents: 
One to Hewlett and Emmet, dated October 3, 1905 (800,916), another 
to Emmet and Hewlett, dated May 9. 1905 (789,597), and another to 
Badeau, dated November 25, 1902 (714,436), ail of which relate to 
high-potential switches designed for use in opening and closing an 
electric current, and they ail hâve référence to switches or circuit 
breakers of the oil break type. 

In the Circuit Court, claims 1, 2, 4, and 8 of patent 800,916, which 
was called the first patent, were held valid and infringed, while patent 
789,597, called the second patent, though of a lower number, which 
was for a supposed improvenient upon 800,916, was held invalid, and 
the sanje resuit was reached in respect to the Badeau patent. 

Neither party raised any question against the resuit reached below 
in respect to the Badeau patent, but the complainant, the General 
Electric Company, appealed from that part of the decree below which 
holds patent 789,597 invalid, and assigns as error that the court erred 
in that respect, as well as in refusing to order an injunction and an ac- 
counting, while the défendants appealed from that part of the decree 
which sustained fclaims 1, 2, 4, and 8 of the patent No. 800,916, direct- 
ing their assignment of errors against that part of the decree as well 
as against the order for a perpétuai injunction. 

The complainant's appeal is No. 900 in this court, and that of 
the défendants is 901, and the two were heard as one case. 

[1] We will first consider the appeal of the défendants which 
directs itself against the resuit reached in respect to the earlier patent 
which is numbered 800,916. We do net understand that any claim 
is made that this patent covers mechanism designed for breaking 
electric currents under insulating liquid. That idea was old, and 
diiïerent kinds of switches were commonly employed under oil. 
Therefore, while the invention, if there is any, relates to the art of 
emersing or smothering the arc, or the live parts, of high-potential 
switches in oil as an insulating liquid, it is not claimed, as we under- 
stand it, that the invention résides in any conception in that respect, 
or in any particular mechanism to that end, but rather in a new con- 
ception and mechanical arrangement of parts which made the oil 
tank independent of, and easily separable from, the switch, to the 
end that access might easily and quickly be had to the contact points 
and other important and crucial mechanisms, and to the oil, and the 
inner walls of the oil tank, for fréquent and necessary purposes 
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of inspection and repair. Such easy and quick access was deemed to 
be specially important because, under the heavy duties of the switch 
and the ravaging effects of electrical currents of high potentials, the 
oil is burned and carbonized and its insulating quality seriously im- 
paired, and the reliability of the switch lessened through its mechanism 
being put ont of repair by the charring effects of the arc on the oil, 
and through the burning away of contact points with possible electrical 
disturbance. As a resuit of this, it is quite apparent that fréquent 
access was important for cleansing and repairing purposes. 

To safeguard against the dangers of arcs in the air under high 
voltage, it was an imperative necessity to surround the arc with an 
insulating médium, and it seems agreed that oil most eflfectively 
furnishes the safeguard. Ail this, however, in respect to oil is old, 
and it has no particular pertinency hère except with référence to 
the fact that in opération and through its use as a médium there 
resuit disturbed conditions which require fréquent inspection and 
relief. 

Prior to the patent in question (800,916) the switch was ordinarily 
mounted in a tank or vessel which was to contain the oil, and the 
fixed contacts were ordinarily, if not always, placed on some kind of 
an insulating support secured in the vessel which was to be filled with 
oil, thus submerging the live mechanisms. In order to get at the parts 
and make the required inspection, cleansing, and repairs, it was nec- 
essary to siphon eut the oil and disassemble the switch mechanisms. 

Hewlett and Emmet conceived the idea of breaking up such an 
assembly of éléments and of supporting the switch independent of 
the insulating device, and of bringing into opération, and of apply- 
ing, the insulation as an entirely independent and easily détachable 
feature. To do this they point out means for independently mounting 
the switch under a scheme which would permit the oil vessel to be 
passed up from below, under conditions which submerge the live 
parts of the switch, and with attachments which permit of quick and 
easy removal. 

After a thing of this kind is accomplished, the point of view makes 
it seem a simple contrivance, but, in dealing with the question of 
invention, the essential view is from the state of the art existing at 
the time the necessary problem was sought to be solved. It must not 
be forgotten that Hewlett and Emmet were dealing with mechanical 
éléments to be used in connection with high-p,otential electric cur- 
rents, and particularly such devices as are employed in central or 
distributing stations for handling currents of large amperage, and 
they say that: 

"In carrying out tàe invention we mount upon an Insulatlng-support, such 
as a switchboard, a frame carrying flxed and movable circult-termiuals and 
Inclose ttie latter in a movable pot or well of oil or other insulating liquid 
and provide means for rocliing tlie cireuit-closlng contact into operative rela- 
tion to a desired set of terminais. 

"The invention embodies various structural features, the novelty of which 
will be hereinafter fully described and will be deflnitely indicated in the 
clalms." 
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In dealing with this patent the learned judge of the Circuit 
Court said: 

"Hewlett and Enimet for the flrst time conceived the idea of supporting 
the swltch quite independently of the tank so that the tank could be detaehed 
from the switch merely by unfastenlng the former. In other words, the 
oll-subnierged swltch necessarlly consists of two parts, the operative switch 
and thé comparatlvely inert oil tank. Before Hewlett and Emmet thèse parts 
had been so counected that thelr séparation, though often necessary, was 
difficult and lengthy. Hewlett and Einmet made séparation , easy and rapid 
without affecting the opération of the switch as a switch, of the oil as oil, 
or of the tank as a tank. Except as to arcing, the switch worked niuch as 
if it were in the air, and in the clalms hère in suit no invention is siiggested 
in the organization of the switch as a swltch. But I flnd patentable in- 
vention of a meritorious sort in the easy séparation of the parts of the work- 
ing device." 

We think there was invention, and we are satisfied with the fore- 
going statement as to its scope, vahdity, and merit, and we do not 
find anything in the record or the arguments which at ail disturbs 
the reasoning or the conclusion of the learned judge in respect to 
the merit of the patent in question (800,916), or the resuit reached 
upon the question of infringement. 

We now come to patent 789,597, which is urged as covering an 
improvement upon 800,916. 

[2] It must not be forgotten that Hewlett and Emmet, recognizing 
the utility of oil as an insulating médium in connection with high- 
potential switches, also recognized the fact that in its use certain 
disturbing conditions are created which require fréquent attention 
and relief, and that their invention, covered by patent 800,916, was 
not at ail directed to the idea of a minimization of the disturbing 
conditions, but to the sole idea of furnishing free and easy access 
to the critical points for the purpose of relieving and repairing the 
disturbed conditions. 

While this is true of the invention of patent 800,916, the later 
patent (789,597), the one now under considération, sought to deal 
with an entirely différent proposition, that of minîmizing the dis- 
turbing conditipns to which the earlier patent only sought to give free 
access for purposes of removal and relief. This is made clear by the 
spécification of the later patent which recites among other things that : 

"This invention relates to high-potential switches or circuit-breakers of 
the oil-break type, in which the circuit is ruptured at contact points under 
an insulating fluid. In the construction of switches of this type oil is 
commonly employed as the médium in which the circuit is opened and is well 
adapted for the purpose, both on account of its hlgh Insulating properties 
and by reason of Its llquid character, by reason of which it closes in around 
the points of contact across the arc and serves to condense and mechan- 
ically displace the arc-vapors and flU the spaee with a médium of hlgh in- 
sulating power. The employment of oil, however, is acconipanled by some 
disadvantages, one of which îs the carbonlzation of the oil and the deposit 
of soot on the terminais and adjacent parts. When the circuit is opened, 
the small are formed reduces some of the oil, setting free the basic carbon 
in the form of fine particles, Which float in the oil and gradually agglomerate 
and form deposits un the terminais and adjacent parts, which unless re- 
moved interfère with the opération of the switc;h." 
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After thus describing the disturbing influences and the disadvan- 
tages of oil insulation, the spécification then points eut a part of the 
object of the supposée! invention in the words following: 

"It is the object of one part of our invention to avoid tlils difflcultj', to 
which eud we proceed by mounting the movable élément of the switch or 
circuit-breaker so that in opening the circuit It takes a downward movemeni; 
in the oil, thereby eflîecting the contact on the under surface of the fixed 
terminal, which will be rendered self-cleaning by the engagement of the parts 
and from which the carbon will fall and settle in the bottom of the contain- 
ing vessel. Another advantage incideiital to this organization is that by rea- 
son of the downward movement of the movable contact the arc lengthens 
or Is stretched through a progressively-increasing depth of liquid, thereby 
subjecting the arc stream to an increasing pressure and also giving the in- 
sulating vapors developed a longer path to travel in the cool liquid before 
reaching the air. This resiilts in a decreased lire hazard, since it sometimes 
happens that the vapors llberated by the beat of the arc escape in sufflcient 
volume to reach the top of the eontaining vessel and may be iguited there." 

It is quite clear from the above description of the object of the 
invention that the leading idea was to remove, or at least minimize, 
the disadvantages and hazards which, in the older arrangements, 
were created by breaking and closing the circuit of strong currents 
at points which were in proximity to soot deposits in the bottom of 
the oil-containing vessels. In other words, the problem involved 
dealing with forces, rather than to give access to disturbed condi- 
tions which the forces create. 

We assume that any conception and device which furnishes means 
for removing even shght interférences with the successful opération 
of the high-potential switch as a contrivance for controlHng powerful 
and dangerous currents of electricity, and which in any degree, how- 
ever slight, lessens fire hazard, présents an important improvement 
in the field of art pertaining to the use of electricity. 

The learned judge of the Circuit Court, apparently recognizing 
some measure of improvement in the switch described in the patent 
under considération, turned the case against invention upon the point 
that the improvements might hâve reasonably resulted from the 
exercise of ordinary mechanical skill, and to sustain such view made 
a careful analysis of the éléments and their mechanical interrelations. 

If, on the question of invention, it were permissible to présuppose, 
or assume, the conception of relieving from the disadvantages and 
dangers, with which the art was confronted, through carrying the 
contact points of the switch to the upper and cleaner oil of the well 
to the end that the carbon should fall and settle in the bottom, thereby 
making the terminais and adjacent parts less liable to be put out of 
use by the carbon deposits, and as a resuit that the contact points 
of the switch will do better work, and if it were permissible to pré- 
suppose that lengthening the arc by stretching it through a progres- 
sively-increasing depth of liquid would subject the arc stream to an 
increase of pressure, and that thus giving developed insulating vapors 
a longer path to travel under pressure in cool liquid before reaching 
air, would lessen the fire hazard, we should agrée that it is quite pos- 
sible, and perhaps probable, that ordinary mechanical skill would 
hâve furnished the means for accomplishing the desired results. If 
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a skilled mechanîc were given tHe conception and the idea, it is pos- 
sible that he might work out a resuit, but that, it would seem, is not 
the correct point of view. We must look at the situation as it existed 
prior to the conception which suggested or promoted the bénéficiai 
mechanical arrangement. 

A leading and essential feature of the means is the movable élé- 
ment of the switch or circuit-breaker, which, in opening the circuit, 
takes a downward movement in the oil from the under surface of the 
fixed contact terminal. The movable part of the switch is actuated 
by the instrumentalities of a System of bell-crank levers, a toggie, 
and varions other mechanical détails. But the mechanical problem 
of adapting the means is not the inventor's vi'hole case. The ques- 
tion of invention involves a broader problem than that relating to the 
mechanical means. The inventer, knowing the disadvantages and 
dangers resulting from the use of oil in connection with high-potential 
electrical switches, conceived the idea of relieving, in a measurable 
degree, the conditions and situations which created and promoted 
the known disadvantages and dangers. 

The idea of accomplishing necessary results naturally précédée! 
ail questions as to assembling and adapting means; and questions 
as to the better effect of electrical contact in the upper part of the 
oil bath where the oil is cleaner — questions as to carbon producing 
dangers, floating particles in the oil gradually agglonierating and 
forming deposits on the terminais, which being disengaged, by break- 
ing and closing the circuit, f ail and settle in the bottom of the tank — 
questions as to the- effect of lengthening and stretching the arc, 
through the downward movement of the movable contact, under oil 
and under increasing pressure — questions as to the effect of forcing 
developed insulating vapors to a longer travel in cool liquid before 
reaching air — are not questions, as we view them, for the ordinary 
skilled mechanic, but questions which enter into the broader inquiry 
whether the art is advanced through an inventive idea which suggests 
and provides a better and safer use of an exceedingly dangerous force. 

The inventive idea was not so much in the arrangement of me- 
chanical means as in appreciating the difficulties and necessities, and 
in conceiving and pointing out how to deal favorably and beneficially 
with the forces involved. 

The patentées not only furnished the idea of minimizing the dis- 
advantages and dangers incident to electrical switch opérations which 
hâve to do with powerful currents under oil, but they devised means 
for accomplishing the results through a more compact and simplified 
organization of appliances than any existing in the prior art. 

The case is not especially strong upon the ground of fire hazard, 
but the évidence, on the whole, satisfies us that there is an élément 
of fire danger in the older device resulting from the deposit of car- 
bon upon the woodwork of the supports. 

It is claimed that the contact points of this patent, in themselves, 
and as they are mechanically operated, présent improvements on 
the earlier patent, and we think they do. On the whole, we think 
there was patentable invention, and when we consider the concep- 
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tion, as amplified by the spécification, and in connection with the 
adaptation of means described for working out the results, we sec 
no reason why the invention is not within each of claims 1, 5, 6, 7, 8, 
9, 10, and 14. 

As the court below did not deal with any question of infringenient 
under the second patent, there is no gênerai question of that kind be- 
fore us, nor is there any question of infringenient in respect to any 
particular claim. 

So much of the decree of the Circuit Court as relates to patent No. 
800,916, is affirmed, and that part which relates to patent No. 789,597 
is reversed, and tlie case is remanded to that court for further proceed- 
ings not inconsistent with this opinion, with costs in this court to the 
General Electric Company. 



CONLEY V. KING BRIDGE CO. 

(Circuit Court of Appeals, Tliird Circuit. April 12, 1911.) 

No. 3. 

1. Patents (§ 328*) — Validitï and Infrikgement— Guide fob Punciiing 

Presses. 

Tlie Conley & Conley patent, No. 701,544, for a guide for punciiing 
presses for punciiing lioles in building beaius or girders, at exact prede- 
teriuined intervais, either the same or différent distances apart, the pur- 
pose being to secure accurate coïncidence of the holes in différent beams 
to be joiued together by bolts or rivets by means of separately adjustable 
stops, was not anticipated and discloses invention, and is eutitled to pro- 
tection to the fuU extent of its disclosure; also held infringed. 

2. Patents (§ 328*) — Infkingement— Gauge for Punching Presses. 

ïhe Conley patent, Xo. 73.5,409, for a gauge for punching presses, con- 
strued, and Iield not infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Suit in equity by Thomas Conley against the King Bridge Com- 
pany. Decree (175 Fed. 79) for défendant, and complainant appeals. 
Reversed in part. Affirmed in part. 

T. A. and J. B. Connolly, for appellant. 
Albert L. Lawrence, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below Thomas Con- 
ley filed a bill in equity against the King Bridge Company, charging 
infringement of ail claims of patent No. 701,544, issued June 3, 1902, 
for a guide for punching presses, and of claim 2 of patent No. 735,- 
469, issued August 4, 1903, for a gauge for punching presses. That 
court held the respondent infringed neither of said patents, and from 
its decree dismissing the bill complainant appealed. Thèse patents 
concern the punching of bridge or building beams or girders, which 
may be of great length, weight, and value. In punching boit and rivet 

♦For otlier cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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holes in them — ail of vvliich must be donc at the place of manufacture 
— -the utmost exactness of location is imperative, since variations of a 
minute fraction of an inch from prédéterminée! standards of measure- 
ment will destroy exact coïncidence of boit holes in beams intended to be 
joined together, and either render the false punched beam useless or 
necessitate the delay, extra work, and readjustment incident to the non- 
fitting of assembled parts. Moreover, the great weight, length, and 
unwieldiness of structural steel beams render it exceedingly difficult 
to secure the exact hole spacing necessary, while the requirement for 
minute exactness is rigid. The problem of accurately punching in 
advance in a mill the numerous and large sections of a bridge or a 
modem building so that the beams and girders will accurately assemble 
and boit or rivet together when brought to their place over a stream or 
in a lofty building évidence the importance of the field of mechanical 
exactness to which thèse patents are addressed. They concern power 
punching presses, wherein, by the use of an adjustable guide or stop, 
holes are punched in beams at exact predetermined points. Previous 
to the device of patent No. 701,544, in the usual method of identically 
punching a number of such beams, either a scale on the bed of the 
table was used to regulate the location of the holes, or else the work 
was laid out by clamping to the beam a wooden pattern with bored 
guide holes. By thèse means the places for punching were marked by 
indenting the métal at each hole with a center punch. Both of thèse 
methods were slow, inaccurate, and expensive, and the work was done 
by a skilled mechanic. Eut even the most skilled operator could not 
iTiake the holes exact duplicates in location, and thus more or less hand 
fitting adjustment was required before the beams could be used in 
construction work. 

[1] The device by which Conley obviated thèse objectionable fea- 
tures is briefly described in bis spécification, as f ollows : 

"This invention bas relation to punching presses of that class known as 
'power puncliing-presses,' and bas for lis ol).iect the provision of means 
wherebv a duplleate number of articles may be speedlly and accurately 
punched with but little, if any, danger of false punching and without the aid 
of skilled labor. This invention consista in the provision of an attachment 
or adjuiict for punchiug-presses and eonslsting of an adjustable guide or stop 
which can be set to guide and hold the métal to be operated upon by the 
punch so that it will be punched at exact predetermined intervais either the 
same or différent distances apart." 

To secure thèse results, Conley used a power punch and adjoining 
table, both of common, well-known construction; the table being 
placed slightly below the level of the press anvil. Upon such table 
were placed rails or tracks on which traveled a car provided at its 
forward end with a grasping jaw to hold the beam in position under 
the punch. This car was moved backward and forward by a boy who 
walked alongside the track. Parallel with the track, at one side there- 
of and slightly above it, was a guide or support rail of angle iron 
riveted in L, shape. This rail carried a number of slotted blocks or 
stops, each adjustably removable, and adapted to be secured in any 
position desired by means of a set screw. The car had at its side a 
reciprocating, spring-impelled rod, which, when in normal position, en- 
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gaged a block and stopped the car, and, when drawn back, disengaged 
itself from such block, and permitted the car to advance until the 
rod engaged the next one. The working of the device is well de- 
scribed in the spécification, as f oUows : 

"If, for instance, a nuuiber of pièces, say, tweiity feet long, are to 'be 
punched at regular iiitervals of twelve iuolies apart, nineteeu of tlie stops, 
G, are plaeed on tlie guide-rail and seeured by nieaus of their fasteniug 
screws exactly twelve inches apart. Tlie métal to be punched is then plaeed 
under the punch and the flrst hole punched in its proper position. The end 
of the pièce is then plaeed between the jaws and the jaws closed by means 
of the handle, E'. The car is iiow pusUed forvvard by the helper uutU the 
projecting end of the rod cornes into contact wlth the first block. The métal 
is now in position under the punch to hâve the second hole punched. The 
rod or shaft is now moved ont of contact with the block by means of the 
plvoted lever and the car nioved forward on its tracUs till the end of the rod 
cornes into contact with the next block, the alternate moviiig forward and 
stopping and punching the rod being conthiiied till the pièce is flnlshed. 
* * * It will be seen that when the stops are properly plaeed and fas- 
tened on the guide-rail, G, any number of pièces can be pUnched and ail of 
them will be exact duplicates. ït will also be seen that no skill is required 
to operate the mechauism and that a mnch larger number of pièces can be 
punched in the same time on the same machine than where the métal must 
be accurately adjusted at each manipulation of the punch." 

By means of this device the précise location of the hole is figured 
out in advance, the stops set to make the hole center accordingly, and, 
when the machine is thus set, an unskilled attendant can punch with 
great rapidity, in any number of successive beams, holes uniformly lo- 
cated. Moreover, the range of adjustability is such that either uni- 
form or varying spaces can be left between the holes. This device 
was new in the métal punching art. The Perkins patent No. 634,246, 
for punching regular lines of needle perforations in paper, threw no 
light on the problem of bridge section punching. It bore no relation 
to the adjustment of punched parts through the instrumentality of 
bolts and rivets. Perkins' object was in one punching opération to so 
hold in place a large number of sheets of paper that they could ail be 
punched at once. Conley's aim was to so insure the accurate center- 
ing of each individual hole in each individual beam that the first and 
last beams of a large séries would be so preciseiy identical that the 
rivets or bolts Connecting the two parts of a bridge, building, or other 
structure would accurately fit the holes of two Connecting beams or 
sections without filing or fitting. Perkins simply held his sheets so 
that the whole number of clamped sheets remained in exact relation 
to each other while his line of needles made perforations, while Con- 
ley's object was to so adjust his machine that on every successive 
beam preciseiy the same punch centering was absolutely seeured. It 
is clear, therefore, that the perforating of paper and the punching of 
bridge sections were so wide apart that the patents of the two inventors 
had whoUy différent objects in view, and contributed no helpful infor- 
mation to each other. So, also, save that they involved the métal 
punching art, the two Morgan patents. Nos, 167,461, and reissue 8,251, 
did nothing to solve Conley's problem, for they were simply addressed 
to punching a regular line of holes along the edge of boiler plates. 
Nor had the Enghsh patent of Roberts, No. 11,607, in the fifty odd 
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years that followed its issue in 1847, worked any advance in the punch- 
ing art. Assuming its working capacity within its limits, for there is 
no proof of its practical use, it is obvious that its total reconstruction 
along inventive lines was necessary so as to embody in it any such pos- 
sibility of adjustment as Conley disclosed in his simple adjustable 
stops, for Roberts' stops could only be used in multiples of the length 
of the device's teeth, vi^hile Conley's are adjustable to any desired spac- 
ing. Nor is there anything in the file wrapper proceedings in Conley's 
patent to restrict protection of his device to the full extent of its dis- 
closure, for it will be observed that, while the Morgan patent cited 
was rightly held to preclude Conley from obtaining the five broad 
claims which would hâve covered ail punching machines with stops, 
yet it will also be observed that the original sixth claim, which had the 
limitation of adjustable stops and predetermined intervais, was at 
once granted and retained through ail tne proceedings in the Patent 
Office and is claim 4 below. 

Holding then the patent valid, we ijiext inquire whether the re- 
spondent's inf ringe its claims, which are as follows : 

"1. The combiuation wjth a punch or drlll press, of a carriage, a reclpro- 
catlng rod moinited on said carriage, and a séries of separately-adjustaWe 
stops adapted to contact with sald rod and stop the carriage at predeter- 
mined points. 

"2. The combination with a punch or drill press and a carriage for con- 
veying métal into position to lie operated, on, of separately-adjustalile stops 
for stopping and retaining said carriage àt predetermined points and means 
for causing the carriage to be engagea by and disengaged from said stops. 

"3. The combination with a punch or drlll press, of a carriage means for 
holding work in position on said carriage, a séries of separately-adjustable 
stops, for stopping said carriage at predetermined points, and a manually- 
operable datent carried on the carriage and adapted to engage with said 
stops. 

"4. The combination with a press and a movable carriage, of a guide for 
stopping said carriage coiisisting of a rail or rod provided with adjustable 
stops and adapted to stop the movement of the carriage at predetermined in- 
tervais." 

We are clear they do. The différence between the respondent's ma- 
chines and Conley's device is solely in form. In substance they are 
the same. The respondents, instead of placing their stops at the side 
of the track as Conley showed in his spécification, place them above or 
on top of the track and their reciprocating rod works vertically in- 
stead of laterally. In both devices the stops are adjustable to any po- 
sition, and can be located at predetermined intervais. But there is 
nothing in Conley's claims which restricts the use of his adjustable 
stops to a position at the side of the track. It is évident, therefore, that 
the respondent has availed itself of the substance of Conley's device 
by a mère shifting of parts, which in the shifted position still exert 
the identical functions of the device Conley first contributed to the art. 
It follows, therefore, as to patent No. 701,544 the respondent must be 
held to infringe. 

[2] As to patent No. 735,469, we bave reached a différent con- 
clusion. This latter was a mère improvement by Conley upon the de- 
vice of No. .701,544, and such improvement lay in a particular form 
of stop. His purpose was to secure a finer and more accurate ad- 
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justment of the stops, and to preclude their displacement by continued 
impact of the carriage. This Conley did by cutting diagonal grooves 
on the outer side of the angle bar guide, and corresponding diagonal 
libs on the inner surface of the stops. By the use of an elongated ver- 
tical slot in the stop through which it had a latitude of up and dovvn 
movement on the stem of the set boit, it vvill be seen that by moving 
the stop up or down a doser range of horizontal adjustment is ob- 
tained, and, after the desired position is secured, the stop can, through 
the diagonal grooves and ribs, be immovably locked in that position by 
its set screw. On this device Conley obtained the claim in question, 
viz. : 

"2. The combination with a press and a carriase for raovlng métal into 
différent positions with relation to the press, of stop-l)locks having diagonal 
ribs on their inner faces and a guide-rail npon which said stop-blocks are 
mounted, having diagonal grooves with wblch the ribs of the stop-blocks en- 
gage." 

On the other hand, the respondents do not obtain the same range of 
adjustment, and such as they do obtain is secured by différent means. 
In their stop, which, as stated in considering the other patent, is placed 
on top of the track, they do not hâve diagonal grooves on the track or 
diagonal ribs on the stop, and therefore do not use the éléments Con- 
ley specified in bis claim. It is true they get microscopic adjustment 
by their device, but Conley did not by his claim obtain a monopoly of 
ail means of obtaining such close adjustment, but only of obtaining it 
by the use of stop-blocks "having diagonal ribs on their inner faces" 
and guide-rails "having grooves with which the ribs of the stop- 
blocks engage." As the respondents employ no such means, but get 
latéral adjustment by the familiar expédient of a diagonal slot in their 
stop-block in connection with a set screw, they do not infringe. 

We accordingly hold the decree below should be affirmed so far 
as it dismisses the bill as to patent No. 735,469, and be reversed as 
to patent No. 701,544, the costs hère and below to be paid by the re- 
spondent. 



VAN AUKEN et al. v. MONASH-YOUNKER CO. 

CONSOLIDATED ENGINEERING CO. et al. v. SAME. 

(Circuit Court, N. D. Illinois, E. D. February 11, 1911.) 

Nos. 29,249, 29,255. 

Patents (§ 328*) — Validity and Infringement — Disciiakge Valve fob 
Steam Radiatobs. 

The Van Auken patent. No. 828,153, for valve mechanism for dls- 
charging air and water of condensation from steam heatiug Systems, was 
not anticipated, although the éléments of the combination were ail in 
tbe prior art in some form, and discloses invention ; and, while not a 
pioneer in a broad way, the claims are eutitled to a reasonably libéral 
construction. The flrst four claims, while broad in ternis, must be lim- 
ited by the spécification and drawings to a structure in which the conduit 
between the radiator and the float chaniber opens into the chamber 
above the Une at which the water of condensation therein lifts the float. 
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As so limlted, tlie patent is not infringed by the device of the Boegen 
patent, No. 959,297. 
2. Patents (§ 328*) — Infringement — Dischabge Valve fok Steam Eadia- 

TORS. 

The Canfleld and Van Auken patent. No. 890,555, for a disoharge 
valve mechanism for steam radiators, Is not infringed by the device of 
the Boegen patent, No. 959,297. 

In Equity. Suit by Byron E. Van Auken and the Consolidated 
Engineering Company against the Monash-Younker Company and by 
the Consolidated Engineering Company, Arthur L. Canfield, and 
Byron E. Van Auken against the same. Decree for défendant in eacn 
case. 

Bills for infringement of patent No. 828,153, applied for August 1, 1908, 
issued August 7, 1906, to Byron B. Van Auken, and No. 890,555, apijlled for 
Mareh 22, 1902, issued June 9, 1908, to Canfield and Van Auken. The in- 
vention of Van Auken, embodied in both patents, was made in 1896, and a 
sketch made November 17, 1896, containing its broader features ; and vvhlch 
were disclosed by Van Auken to Canfield July 15, 1901. Defeudant's valve, 
alleged to Infrlnge, is made under the Boegen patent. No. 959,297, issued May 
24, 1910. Complainant's valves are called "Thermofiers," or "Belvac Thermo- 
fiers," and defendant's are known as "Kadiflers." Ail are shown in the ac- 



companylng cuts. 
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In order to apprehend clearly the problem of relieving a steam radlator of 
condensation, the nature of steam must be understood. It is not a mixture 
of air and water, but of w^ater and beat. Ice, water, and steam are the same 
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in Chemical composition, linown as H2O, the différence between them belng 
the quantity of latent beat. If to a pound of water at 32° F. beat is applied, 
it will take 180° more to brlng it to the boiling point, or 212°. If more beat 
is applied, the water does not beeome any botter, but changes gradually into 
steam ; and, when 966 more beat units bave been applied, the given quantity 
is ail in the form of steam at tbe same température of 212°. The 966 degrees 
of beat are latent, and Its présence cannot be detected by any thermometer, 
but tbe addition of more beat wlU ralse the température of tbe steam. 
Stéam may therefore be called a gas wltb 212 degrees of sensible or per- 
ceptible beat, and 966 degrees of imperceptible beat, but combining no air. 
When cooled In a radiator, or othenvise, the water and latent beat are grad- 
ually set free, and the 966 units beeome available for heatlng purposes. If 
condensed in an air-tigbt vessel, a vacuum results. 

The steam occupies 1,700 times as much space as the water from which it 
Is formed. If a radiator contains 1,700 cubic inches of space, and is full of 
steam, condensation will produce one cubic incb of water, and tbe rest of the 
space will be oceupied by more steam from the boiler, or, if that be excluded. 
by air coming in from the outlet pipe or air valve. Some air will be found 
mixed with the steam, and tbis must be continuously removed, as well as the 
water of condensation. 

One of the problems of steam heatlng bas been the expulsion of air before 
steam is admitted, and next the taklng care of the water of condensation, 
and of whatever small amount of air is mixed wltb the steam, during the 
period wbile the radlators are belng supplied with steam, at the same time 
preventlng the waste of steam by forcing or sucking it into the outlet pipes. 
The process is aided by putting thèse pipes in connection with a vacuum 
pump, and thus creating a lower pressure in the outlet than the steam pres- 
sure In the radlators and supply pipes. To malntain tbis dlfferential pres- 
sure a seal or closure of some kind must be made, eitber in the outlet pipes 
or between them and the radlators, so that the steam will not pass ont and 
be wasted. The valves involved in thèse suits are designed for tbis purpose, 
and may be called water float or water seal valves, represented by the Web- 
ster System ; Webster being a licensee of Van Auken. Pressure valves and 
thermostatic valves are also used. Praetical difliculty bas been encountered 
in discoverlng a device which would take care of the water of condensation 
and tbe air carrled along wltb the steam, preveut waste of steam, and at the 
same time be so small and inconspicuous as to occupy little floor space, and 
not présent an objectionable appearanee. Van Auken was the first to thor- 
oughly solve tbis difficulty so far as water float valves are concemed. The 
présent commercial form of the Paul valve is also said to be suceessful, com- 
bining tbe éléments of water float and pressure, but the évidence does not 
disclose the form now in use. I>efendant used the Boegen water float valve. 
If the Van Auken claims are construed broadly, infringement Is sbown, oth- 
envise not. 

Coming now to the partlcular description of tbe diflferent valves, the first 
Van Auken claim, which contains substantially everythlng in the first four 
claims embraced in one of thèse causes, is as foUows: "1. Valve mechanism 
for discbarging air and water of condensation from steam heatlng Systems 
by dlfferential pressure comprising a float chamber, a liquid discharge pas- 
sage communlcating tberewith, a float for governing said discharge passage, 
a conduit adapted to provide communication between a radiator and said 
float chamber, a liquid seal arranged to be sealed by the accumulation of 
water of condensation In said conduit, thereby Increaslng tbe dlfferential 
pressure on the opposite sides of said liquid seal, whereby a portion of the 
accumulative water of condensation is forced into said float chamber, and an 
air discharge passage arranged to discharge the air after it bas passed said 
liquid seal." The other flve claims of the Van Auken patent, not hère in 
suit, narrow the claim by providing that tbe conduit shall open or dlscbarge 
into the float chamber above the Une of flotation of the float, as sbown in the 
accompanying eut. 

One of the claims in suit of the Canfleld and Van Auken patent reads thus: 
"3. Valve mechanism for discbarging air and water of condensation from 
steam heatlng Systems by dlfferential pressure, comprising a float chamber, 
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a llqùîd discharge passage eommunicating therewith, a float for governing 
said dlscharge passage, a conduit adapted to provide communication between 
a radiator and said float cliaml)er, a liquid seal arrangea to be sealed by the 
accumulation of water of condensation in said conduit, tlieroby increasiug 
the dilïerential pressure on opposite sides of said liquid seal, wliereby a por- 
tion of the accuumlated water of condensation is forced into said float ciiam- 
ber, and an automatically controlled air discharge passage arranged to dis- 
charge the air after it has passed said liquid seal, said air discharge passage 
eommunicating with the liquid discharge passage beyond the float cliamber." 

A description of the opération of the valves will serve to show the prlnci- 
ples of opération, and dllïerences between them. 

Important clainis of the varions parties are the differential pressure, the 
conduit, the water seal to prevent loss of steam wlthout interfering witli the 
ready escape of air through the seal, the place where the condensation water 
enters the float chaniber, the air escape channel, the place where water and 
air are discharged into the outlet or return, and the earrying oif of air and 
flotage. Let it be supposed that a steam heating System has been just In- 
stalled, ready for the steam to be turned on. Tlie radiators and valves are 
cold, and full of air, with sonie oil, flotage, and dirt in them. Supi)Ose, also, 
that the outlet pipes are eonnected to a vacuum pump so as to create a pres- 
sure slightly less than that of the atmosi>here, Inside the heating System. 
When steam is turned on. the air in the radiators is forced out, passing 
through the air escape passages in the walls of the float chamber In com- 
plainants' valves, and through an air escape passage in the top of the float, 
in defendant's, and then down into the outlet. The steam also flows out of 
the radiators Into the valves and tlirough the air passages; but, as conden- 
sation collects in thèse small passages the escape of any great amount of 
steam is prevented, they beconiiug water sealed. As the steam condenses, it 
gives vip its latent beat, and is eonverted bacli into water. A small amount 
of air must also be drawn ofC tlirough the valves, as well as the small body 
of condensing water. In a!l the fornis of valve it will be notlced by looking 
at the cuts that, as soon as eiiougli water has eolleeted in the trap to cover 
the bottoni of the weir, a liquid seal is formed, tending to prevent the fur- 
ther escape of steam, and to create a greater pressure on the inlet or radi- 
ator side than on the other ; and, as the water is forced higher, the seal is 
made more stable, tending more and more to retard the escape of steam 
through tbe water into the valves and thence to the outlet. ïhe condensed 
water is hot, slightly below the boillng point. The steam in the radiator 
will not pass the seal to any great éxtent. but the small amount of air eom- 
ing in with the steam will do so by bubbling through the water. 

How the water of condensation is gotten rld of remains to he explained, 
and in this lies one différence between the thermofier of complainants and 
the radifier of défendants. The thernioflers hâve a hole in the bottom of the 
float chamber controlled by the up and down niovement of the float. Whe"! 
the watèr rises by the differential ]n'essure to about the middle of the float, 
the latter wlU be raised and buoyed up, some of the water will run ont, the 
float will settle down and close the outlet. the water will again rise until the 
outlet again opens, and so on Intermittently while steam Is being constantly 
admitted to the radiators. Meanwhile the small proportion of air is passing 
out through the wall of the float chamber, down through an additional side 
passage or pipe opening into the outlet just below the water diseharge. In 
the radifier or defendant's valve the opération Is somewhat différent. Hère 
the float chamber Is made tight, wlthout any direct outlet. When the con- 
densation water is forced by the differential pressure up to nearly the mid- 
dle of the float, the water will pour over the dam made by cutting through 
a small portion of the chamber wall, and drop to the bottom of the side out- 
let, being at first prevented from escaping by the 'bottom stem of the float. 
While the water is flowlng over the dam, flotage and oil will go over with 
it. When the side outlet Is full of water, and is brought up to the level of 
the water in the chamber itself, further condensation will raise the whole 
body of water higher, and probably also tend to carry the flotage back from 
tlie dam or mouth of the side outlet Into the chamber. When the water level 
rises slightly above the dam, reaching about the middle of the float, the lat- 



VAN AUKEN T. MONASH-TOUNKER CO. 145 

ter wlU rise, pulling Its lower guide stem up, openlng the bottom of the side 
ouUet, and allovving water and air to escape, and some of the flotage, until 
the float sinks back to its original position and closes again the bottom of 
the side outlet. It will be seen that the lower half of the float chamber is 
thus kept fuU of water, and a permanent water seal established. Further, 
it will be notleed that the margin between floating and not floating is very 
narrow. After the side outlet is filled, a slight rise In the float chamber wili 
buoy up the float and disebarge the water in the side outlet. As the float 
rises, the water around it sinUs correspondingly in the chamber, but is still 
maintained as high as the top of the side outlet, tending to keep the float 
In its raised position for some time, and permit the ready escape of air, and 
the rising water of condensation trickling over the dam, until the float graa- 
ually sinks to its lowest point, when the opération is repeated. Necessarily 
the rising and falling of the float is noiseless, and this is also true of com- 
plainants' valves. 

Poole & Brown, for complainants. 
Banning & Banning, for défendant 

SANBORN, District Judge (after stating the facts as above). 
Four questions are raised: Anticipation, construction, infringement, 
and the character of the Canfield and Van Auken patent, and whether 
infringed. The difficulties hâve been much relieved by the great 
variety of clear cuts, diagrams, illustrations, and the various models. 
The points will be considered in this order. 

1. Anticipation of the Van Auken valve. There are many patents 
in the prior art which show dne or more of the éléments of the Van 
Auken device. Those éléments are a float chamber, a float, a liquid 
discharge outlet opened and closed by the movement of the float, a 
conduit from the radiator to the float chamber, a liquid seal in the 
conduit, and an air discharge passage from the float chamber Connect- 
ing with the main outlet pipe from the valves. Ail of thèse éléments 
are found in the prior art, and the following are the forms most re- 
lied on to show anticipation: 

The English patent to Vickerman, No. 941, of 1860, contains alî 
the above éléments, operating in a différent way. There is a float, 
a float chamber, a liquid discharge governed bj? the float, a conduit 
from radiator to float chamber, a liquid seal, and an air discharge pas- 
sage. But the seal is not in the conduit, not forming until the water 
in the float chamber rises nearly to the flotation line; nor does the 
air discharge open or lead into the return, but into the open air. Both 
steam and air set free by condensation may pass into the float chamber 
until the seal is formed, and again as soon as it is broken, thus de- 
stroying difi^erential pressure. A like resuit follows from the opéra- 
tion of the air escape valve, which closes as soon as the steam pres- 
sure in the float chamber exceeds the pressure of the atmosphère. 
Whatever effect this device may hâve in limiting thiï Van Auken device, 
it is clearly no anticipation, designed to work on a diff^erent principle, 

The Wade patent of 1900, No. 659,776, application made October 
16, 1899, not being pleaded as an anticipation, is subséquent to the 
Van Auken patent because his invention dates from November 17, 

1896. The two-year period referred to in the statute of March 3, 

1897, prior to the application filed. does not therefore apply. Barnes 
187 F.— 10 
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Automatic Sprinkler Co. v. Walworth Mfg. Co., 60 Fed. 605, 9 C. C. 
A. 154, 18 U. S. App. 538, Woods, C. J. 

[1] The Donnelly British patent of 1900, No. 11,741, although ap- 
plied for June 28, 1900, several years after Van Auken's invention, 
might be an anticipation, because properly pleaded in the answer. 
This patent, however, is for a pressure motor valve, the water dis- 
charge being controlled by a diaphragm acting as a pressure motor, 
and not by the float. The principle of opération is dififerent. 

The British patent of Russe!, of 1900, No. 12,605. is also part of 
the prior art for the same reason applying to the Donnelly device. 
Every élément of the Van Auken invention except one is found in 
Russel ; that exception being the Hquid seal. The conduit is also 
quite différent. The air of condensation is not forced through the 
water, nor is there a differential pressure between radiator and valve, 
since steam is freely admitted to the float chamber, and is only pre- 
vented from escaping through the air outlet by the small size of the 
latter. 

Another alleged anticipation is the United States patent to Paul, ap- 
plied for April 16, 1901, issued June 12, 1906, numbered 823,074. 
This device opérâtes in much the same manner as the Donnelly pres- 
sure motor valve, but, not being pleaded in the answer, and being ac- 
tually later than Van Auken, could not be an anticipation. 

Ford's invention. No. 673,250, of 1901, is not explained by defend- 
ant's expert witness. It provides ample means for discharging the 
water of condensation, but none for the air. Although it bas a con- 
duit much like Van Auken, it is difficult to see how it could be opera- 
tive without any air discharge. 

The Ryan patent of 1876, United States, No. 172,586, is not set up 
in the answer, but is part of the prior art, though not explained by de- 
fendant's expert. It is principally designed as a steam engine trap, 
but was also adapted for use in heating dwellings. The claims are 
greatly specialized. No air passage is specified, shown or claimed, 
though it is possible there was one. No use of the device is shown 
by the évidence. 

Royle's British patent of 1890, No. 17,841, is pleaded, and contains 
the éléments of the Van Auken device in much the same manner as 
Vickerman. It also opérâtes in a somewhat différent way from Van 
' Auken. 

The Connor patent of 1877, No. 195,984, has a float, but no liquid 
seal. The device opérâtes in an entirely différent way from Van 
Auken. 

Cofïee's invention. No. 302,622, of 1884, is not pleaded. It appar- 
ently has in some form ail the éléments of Van Auken, but the draw- 
ings are inconsistent with the description and claims, and it is im- 
possible to tell whether there is any air outlet Connecting with the re- 
turn pipe, or whether steam can enter the float. 

Caniield and Van Auken's patent is not an anticipation of Van 
Auken, not being pleaded as such, nor properly so pleadable. 

Other patents of the prior art appear in évidence, but those referred 
to come the nearest to being anticipations. It is apparent that none 
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of them, whether pleaded or not, is such an anticipation as to avoid 
the Van Auken patent. They do, however, narrow it, and take away 
much from the broad character of its claims. There is another rea- 
son why it is undoubtedly valid, disclosed by claim 5, and by ail the 
claims except the first four. In thèse the conduit is described as open- 
ing into the float chamber above the flotation Une. This feature in con- 
nection with the formation of a water seal in the pocket under the 
weir, although found in the Ford patent, makes the Van Auken in- 
vention new as a combination. Défendant does not, in its device, make 
use of this feature, which is found in Van Auken's présent commercial 
form, and is claimed by défendant to be a necessary part of the Van 
Auken combination. I think the Van Auken patent is valid in ail its 
claims, but that the broad claims in suit are much narrowed by the 
prior art. 

2. Construction of the Van Auken patent. The question of in- 
fringement largely dépends upon what construction is to be given to 
the Van Auken claims, upon how broadly or how narrov^fly they ought 
to be interpreted, in view not only of the prior art, but the descrip- 
tion and drawings. If construed anywhere near as liberally as the 
claims in suit on their face require, inf ringement is clear ; if narrow- 
ly, it is avoided. It is quite apparent that Van Auken was not a mère 
improver, like one who finds an operative and successfui combination 
device in every day use, and who, by adding a new élément, or dis- 
pensing with an old one, invents a new and patentable combination, 
and improves upon the earlier form, for no fully successfui device 
preceded him. None of the prior art structures was in gênerai or 
even very successfui use. Many of them were too large for offices or 
dwellings. Some, like Wade and Russel, were of proper size, but 
not on the market, though one or two had been fairly successfui. 
There was no valve being sold which would separate the air and wa- 
ter of condensation from the steam. Van Auken was more efficient 
than any earlier one. In a form différent from the four claims in 
suit, and from ail the claims in both of complainants' patents, it has 
been very successfui; and in the hands of licehsees it has been quite 
successfui in forms substantially agreeing with the first four Van 
Auken claims, without the overflow conduit feature of the fîfth claim. 
It is also established by the évidence that Van Auken was the first to 
clearly understand that the small amount of mixed air will pass 
through a water seal, while steam will not. Van Auken was thus 
much more than an improver in a field already developed. The art 
had not yet reached a fully successfui stage. He brought it to its fui! 
development by taking the last step. Boegen, who patented def endant's 
valve, was an improver in a fully developed field, and his claims are 
simply highly specialized descriptions of his device. The éléments of 
the Van Auken invention are ail in the prior art, in some form, but it 
required a considérable degree of invention to bring them out of a 
state of uselessness by the first clear appréhension of the problem, and 
finding a successfui solution. While not a pioneer in any broad way. 
Van Auken is entitled to the crédit of making a considérable advance, 
and his invention should hâve a reasonably libéral construction. 
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To what extent the four claims in the first suit should be f urther 
narrowed by the spécification and drawings présents a second ques- 
tion of construction. Each of the four claims prescribes "a conduit 
adapted to provide communication between a radiator and said float 
chamber," while the others, not in suit, limit the scope of the broader 
claims by providing that the conduit shall open or discharge above the 
flotation line. The spécifications and drawings, however, describe only 
the last form, a conduit opening above flotation. Must the broad 
claims, theref ore, be limited by the description and drawings, sub- 
stantially as limited by the nonlitigated claims? Complainants' ex- 
pert testifies, ansvvering a question as to how broad a field was in- 
tended to be covered by the word conduit, that it must be the pecu- 
liarly shapèd conduit shown in the spécifications and drawings ; that 
is, a conduit opening into the float chamber above the flotation line. 
Under the rule of Merrill v. Yeoraans, 94 U. S. 568, 24 L. Ed. 235, 
and decisiông following that case, it is clear that this limited construc- 
tion must be applied to the four broad claims. The inventer carefully 
describes this peculiar conduit, and fully shows its advantages, with- 
out mentioning any other, except by inference in employing diiïerent 
claims. In the Canfield and Van Auken patent a simpler form of 
conduit is claimed, so it is plain that the précise description of the 
Van Auken spécification was intentional ; Canfield and Van x'Vuken 
having first applied for their patent. The four claims in suit are 
thus amended by the description and drawings so as to include only 
a conduit discharging above the flotation line. 

3. Infringement. With the conduit limited as suggested, it seems 
clear that défendant does not infringe, since its conduit discharges di- 
rectly into the float chamber at the bottom, far below the line of flota- 
tion, and on a somewhat différent principle. While the liquid seal in 
both devices is fortned in the inlet as soon as the condensed water 
reaches the bottom of the depending weir, yet the more permanent 
seal of Van Auken is maintained in the conduit from the inlet pipe to 
the top of the conduit, and that of the défendant is maintained in the 
float chamber itself. This différence accounts for suit being brought 
only on the four claims, and not on those covering the élément of 
higher outlet. Reading this élément into the brôad claims, as it seems 
necessary to do, infringement is avoided. 

A like resuit follows in respect to the water discharge. Van Auken 
empties the float chamber as soon as the water gets high enough to 
buoy up the float, while défendant keeps the water constantly at a 
point just below the flotation line. Van Auken discharges only the 
water of condensation by the rising of the float, while défendant dis- 
charges water, flotage, and air by a like opération. The working of 
the device is in this respect suffîciently différent from Van Auken's, 
and on a sufficiently différent principle, to avoid infringement, even 
if the claims as to the conduit are to be given a broad construction, in- 
stead of the narrowed one hère adopted. Defendant's water outlet is 
entirely new, and accompHshes a somewhat improved resuit. On both 
grounds, and without considering the air discharge so far as air es- 
capes through the float, infringement is not shown. 
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[2] 4. The Canfield and Van Auken patent. I think it is clear 
from the proofs that there was no joint invention of the broader élé- 
ments of this patent, for the same reason that they were ail disclosed 
by Van Auken to Canfield prior to the joint application. This patent 
may be sustained as a spécifie improvement of the earlier invention, 
but as such is not infringed. Even if valid as to the broad claim of 
a water discharge governed by the float, infringement wovdd be avoid- 
ed by the différent opération of defendant's liquid discharge, as al- 
ready explained. 

There should be a decree in each case dismissing the bill, with costs. 



GILLETTK SAFETY RAZOIl CO. v. CLARK BLADIC & RAZOR CO. et al. 

(Circuit Court, D. New .lersey. May 18, 1911.) 

Patents (§ ,'?28*) — Validity and Infbingement— Safety Razor. 

The Gillette patent, No. 775,134, for a razor having a détachable blade 
of such thinness aud flexibility as to reciuire external support to give 
rigidity to its cutting edge, was, not antieiiiated, and diselo.ses invention; 
also held infringed by the deviee of the Clark patent, No. 9.':i3,020. 

In Equity. Suit by the Gillette Safety Razor Company against the 
Clark Blade & Razor Company and others. On final hearing. Decree 
for complainant. 

M. B. Philipp, James Q. Rice, Thomas W. Pelham, and Clifford E. 
Dunn, for complainant. 

Warren B. Hutchinson, for défendants. 

CROSS, District Judge. The validity and infringement of patent 
No. 775,134 issued November 15, 1904, to one King C. Gillette, and by 
him duly assigned to the complainant, is in controversy in this suit. 
The patent contains 30 claims, of which, however, only 2, 7, 9, 10, 11, 
17, 18, 19, 20, 23, 26, and 29 are involved. They are as follov/s: 

"2. As a new article of manufacture, a détachable razor-blade of such thin- 
ness and flexibility as to require external support to give rigidity to its cut- 
ting edge." 

"7. In a razor, the comblnation with a flexible blade of a holder comprising 
a handle, means for supporting the blade and giving rigidity to its cutting 
edge, and means for detachably securing the blade thereto." 

"9. In a razor, the comblnation with a flexible blade of a holder comprising 
a handle, a backing adapted to support said blade and give rigidity to its 
cutting edge, and means for detachably securing the blade thereto. 

"10. In a razor, the comblnation with a flexible blade of a holder compris- 
ing a guard. a handle, a backing adapted to support said blade and give ri- 
gidity to its cutting edge, and means for detachably securing the blade thereto. 

"11. In a razor, the comblnation with a flexible blade of a holder compris- 
ing a rigid backing adapted to support said blade and give rigidity to its cut- 
ting edge, a guard, and means for detachably clamping the blade between 
said backing and guard." 

"17. In a razor, the comblnation with a blade having two opposite cutting 
edges, of a guard having two opposite edges co-operating with said cutting 
edges respectively, means for clamping said blade thereto, and a handle lo- 
cated midway between the edges of the guard. 

"18. In a razor, the comblnation with a blade having two opposite cutting 

•For other cases see same toplc & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



150 187 FEDERAL REPORTER 

edges, of a holder comprlsing a baeking, a guard having two opposite edges eo- 
operatlng wlth said cutting edges respectively, means for clampiug tbe blade 
between said baeking and guard, and a handle located midway between tlie 
edges of said guard and symmetrically arrangea with respect tbereto. 

"19. In a razor, the combination witb a blade having two opposite cutting 
edges, of a holder comprlsing a central bandle, a guard, a baeking, and means 
operated by the handle for clamping the blade between the guard and baek- 
ing. 

"20. In a razor, the combination with a perforated blade having two oppo- 
site cutting edges, of a holder comprlsing a guard having two opposite edges 
co-operating wlth said cutting edges respectively, a baeking, a "handle, and 
clamping means passing tbrough said blade." 

"2,-î. In a razor, the combination with a flexible blade having two opposite 
cutting edges, of a holder comprlsing a baeking, adapted to support and give 
rigidlty to said blade near its cutting edges, a double guard, a handle, sym- 
metrically arranged with respect to the blade, and means for detacbably se- 
curing the blade between the baeking and the guard." 

"26. In a razor, the combination with a perforated blade having two oppo- 
site cutting edges, of a holder comprlsing a handle, a baeking, a double guard, 
and clamping and positioning means passing tbrough the perforations in the 
blade." 

"29. In a razor, a holder comprlsing a guiird having opposite longitudinal 
edges formed to co-operate with a double-edged blade, means for holding a 
blade in proper relation to said guard, and a handle seeurert to s,iid guard 
between the longitudinal edges and symmetrically arranged with respect 
thereto." 

In the spécification of the patent the patentée described the nature 
and object of his invention in the following language: 

"A main object of my invention is to provide a safety razor in whieh the 
^eeesslty of honlng or stropping the blade is done away with, thus saving the 
annoyanee and expense involved therein, and to thls end I make the blade of 
my razor of very thin sheet steel, thereby getting rid of a large amount of 
métal which has heretofore been requlred to give the blade the proper amount 
of strength and rigldity and I secure this blade to a holder so eonstructed as 
to provide a rlgid baeking and support for the blade, as well as a handle 
therefor, so that although my blade Itself is readily flexible by reason of its 
thlnness and laeks the rigidlty of the ordlnary razor blade, yet, when It is 
combined with Its holder it reçoives a degree of rigldity suffloient to make it 
practically operative. Thus the material from which my blades are made 
need only be just thick enough to take a sultable edge, so that the blades re- 
qulre but a small amount of material, and ean be ground very quickly and 
easily, and henee I am able to produce and sell my blades so cheaply that the 
user may buy them in quantifies and throw them away when dull without 
maklng the expense thus ineurred as great as that of keeping the prior blades 
Sharp, and, moreover, will always hâve the cutting edge of his razor blade in 
the same perfect condition as that of a new blade. It will be understood, of 
course, that my blades are made of uniform size and are detaehably combined 
with the holders, so that a purehaser need buy but one holder and ean then 
readily substitute a sharp blade for a dull one whenever necessary. 

"Other objeets of my invention are to provide a holder adapted to reeelve 
a blade having two cutting edges, so that the life of a blade may thus be 
doubled, and also to provide a simple arrangement for adjusting the cutting 
edge or edges of a blade toward or from the guard to aecommodate light or 
heavy growths of beard or to suit the skîll and convenienee of the user, and 
with the above ends in view I bave devised a bladeholder whleh enables me 
to utllize the flexibility and elastielty of my blades in a very advantageous 
manner, my holder belng also simple In oonstmetlon and easily cleaned and 
having other advantages which will hereinafter appear." 

From the above extract it will readily be seen that the Gillette razor 
differs widely from the old blades of the wedge, or V, shaped and 
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concave varieties, attached to the ordinary form of handle. Counsel 
for the complainant in their brief hâve given exceedingly interesting 
and instructive accounts of thèse earlier varieties of razors, as also of 
the method of making them ; but for the purpose of this décision it 
seems unnecessary to consider such matters, since unquestionably the 
razor of the patent in suit difïers so widely from them, and from 
everything in their class, that under no possible circumstances can they 
be considered as anticipations. 

Attention will now be given to a considération of the claims in is- 
sue, of which claim 2, covering the blade, constitutes the storm center, 
notwithstanding it is apparently simple and easily understood. It will 
be at once noted that the new article of manufacture thereby called 
for is not a safety razor blade, but a razor blade in gênerai. Further- 
more, that it is détachable and of such thinness and flexibility as to 
require external support to give rigidity to its cutting edge. Its flex- 
ibility, however, is a resuit of its thinness, for, as one of the complain- 
ant's experts says, "flexibility is merely the ear-mark or characteristic 
of thinness, the unavoidable attribute of the thinness which the patent 
sets forth." The point to be considered in determining whether this 
claim is valid dépends upon whether razor blades, so thin and flexible 
as to require external support of the cutting edge, while in practical 
use, were or not old in the art. A number of patents intended to 
show the prior art in the respect mentioned cannot be considered as 
anticipations, for the rea.son that the date of Gillette's invention, as 
will be referred to later, is carried back of their respective dates of 
issue. Perhaps the chief citation requiring considération is a British 
patent to Kelly, No. 1,136, 1889, in which the patentée in his provi- 
sional spécification says of the blade of his razor, "that it is simply a 
pièce of very thin steel, ground on one edge and can be instantly 
removed for sharpening." And in his complète spécification, still speak- 
ing of the blade, he says "that it consists of a pièce of this steel, ground 
to a cutting edge on one or both sides." His blade formed a part of 
a safety razor, of which, however, the évidence shows that only about 
120 were ever manufactured. One of the razors of the commercial 
type of that patent is in évidence, and its blade does not meet the es- 
sential requirements of claim 2. It is true Kelly speaks of the blade 
as "thin" and "very thin"; but thèse terms are relative. It may in- 
deed be thin and very thin, and yet not so thin as to be flexible. The 
drawing of the Kelly patent, although crude, nevertheless shows a 
blade of very considérable thickness, while its cutting edge appears 
to hâve a marked bevel on one side which would not, and could not, 
exist unless the métal of the blade had considérable thickness. From 
the évidence pertaining to this razor and the exhibit showing it, it 
would seem, moreover, that such a bevel was necessary in order to 
furnish the blade with a sutïicient angle to form a cutting edge. At- 
tempts were made by both parties, while the testimony was being 
taken, to fit the Gillette blade into the Kelly holder, but, when normally 
fitted therein, the blade did not hâve a sufiiciently wide cutting angle 
to be of practical use. The cutting edge came into the plane of the 
frame so as to be inaccessible to the face. Referring again to the dia- 
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gram of the Kelly blade, it further appears therefrom that it is sev- 
eral times thicker than the Gillette blade, as thick, indeed, as the wire 
of the blade holder itself. The blade of the patent in suit varies froni 
^/looo to "/looo of an inch in thickness, while the complainant's ex- 
pert says that the Kelly blade is at least ^/lo of an inch thick. That 
blade unquestionably bas the characteristic of rigidity rather than of 
flexibility, and, as already said, it manifestly had to be of considérable 
thickness and rigidity in order to fit the holder, and be adapted to prac- 
tical use. Furthermore, a statement appears in the record, made by a 
son of Kelly, the patentée, in which he says that the blade of bis fa- 
ther's patent was designed to bave a thick back and to be rigid so as 
not to require any support. Moreover, the word "thin," as used by 
Kelly, suggests no standard of comparison, and it would seem, there- 
fore, but natural and reasonable to suppose that he intended tliereby 
to signify thinness in contrast with the thickness of the standard 
blade, as shown by the then existing art, and that, notwithstanding bis 
use of the word "thin," he lacked any conception of a blade like that 
of Gillette, thin to the point of extrême flexibility. It would there- 
fore, under the circumstances, be unjust to regard the Kelly blade, 
which bas proved to be of doubtful utility, as an anticipation of the 
Gillette blade. 

Sixty-three prior uses and over 120 patents, foreign and domestic. 
were set up in defendant's answer. No attempt was made to prove 
any of the prior uses, while of the patents considerably less than one- 
fifth are relied on, and among them it will be found that a considér- 
able proportion are for hoof-paring tools, pruning shears, lathe tools, 
cutter heads, and scraping tools, devices belonging so clearly and com- 
pletely to a nonanalogous art as to render them unworthy of .spécial 
considération in this connection. Of the others it may be said in gên- 
erai, as it was said by the Circuit Court of Appeals for the First Cir- 
cuit, speaking through Judge Putnani, in Forsyth v. Garlock, 142 Fed. 
461, at page 463, 7?> C. C. A. 577, at page 579 : 

"The respondents oite over 40 patents alleged to elther nnticipate or nar- 
row the art. Our général observation as to thèse is that the citation of so 
many patents hy a respondent in an infringemeut suit sonietinies tends, as wc 
hâve several tlnies said. not so much to wealven the complainant's position as 
to strengthen it, hy shovving that the trade had long and persistently been 
seeklng in vain for what the complalnant finally acconipllshed." 

Of the patents which will be considered, there is a type of razor, 
known in the case as the "Pluemacher," wherein much thinner stock 
can be used, and is used, in forming the blade, than in the wedge 
shaped or concave razor blade of the ordinary kind. The blades 
of this type are undoubtedly thinner than those of the old form, but 
in applying the word "thin" to them the term must again be used 
relatively. Not one of them had or required any support of the blade 
at its cutting edge. They are ail provided with some form of a band 
or bead on the edge opposite the cutting edge, which band or bead 
may, to some slight degree, stiffen the back of the blade, but does not 
give rigidity to the cutting edge, which is of sufficient thickness to 
bave inhérent rigidity. Blades such as bave just been referred to are 
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shown by Freeman, No. 135,793, 1873; Erdmanski, No. 155,643, 
1874; Slayton, No. 220,438, 1879; Pluemacher, No. 221,352, 1879; 
Uufer, No. 443,773, 1890; the Evertz German patent No. 70,372, 
1893; Schnabel, 610,770, 1898; and the Askam British patent. No. 
3,771, 1900. Of those patents the latter two, as will presently appear, 
are subséquent to the date of the Gillette invention, but, irrespective 
of that fact, it may be said of them ail that they do not refer to or 
disclose a thin flexible blade like that of the patent in suit, a blade 
which of necessity requires support in order to be of practical use. 
The follovving quotation from the testimony of one of complainant's 
experts is, moreover, pertinent and applicable to the above and other 
razors of that class : 

"No one of the patents spécifies how thin or how thiclc the blade is to be, 
nor suggests in any way that there is anythlng unusual about it, other than 
its separability from the tiack, and, in my opinion, it is obvions that ail thèse 
patents show, and ail that they could possiWy suggest. is the construction of 
an ordinary V-shaped razor blade separate from the thick back or stropping 
guide. So far from suggesting the Gillette invention of a blade staniped ont 
of slieet steel and of sncli thinness as to lie a niere vehicle for an edge. with- 
ont the stifCness to snpport it in shaving ; those prior art patents sliowing 
regular razor blades niade in two parts with the cutting part havlng ail the 
usual rigidity and dolng ail the sup!)orting of the cntting edge, lead entirel.v 
away from, and not toward, such invention, and serve to eniphasize the es- 
sential novelty and inventive character of the blade of claim 2, in my opin- 
ion." 

The Curley British patent, No. 3,879, of 1889, is another razor of 
the Pluemacher type. It has a flat blade of about the ordinary length 
with a bead on the back. It has, moreover, a réversible, détachable 
guard over the cutting edge, which, if used, changes the razor to the 
safety type. The guard, however, vvhile of sufficient thickness to be 
self-supporting, does not, as any one vvho has seen the razor must 
know, support the cutting edge. Hence its blade is also unlike that 
of the patent in suit. The Deasey patent. No. 237,498, of 1881, re- 
quires but slight considération. The défendantes expert in speaking 
from his standpoint of its resemblance to the Gillette blade says : 

"We do not consider the transverse fiexlbility or elastieity of the blade 
which is found in the patent in suit, but are not found in Harrington or 
IJeasey.'' 

That is to say, by leaving out of considération the distinguishing 
characteristics of the blade of claim 2, he finds the Deasey blade would 
resemble it. 

The Rein patent. No. 358,751, of 1887, the Patridge patent, No. 
361,234, of 1887, the Crookes patent, No. 429,605, of 1890 and the 
Scharf patent. No. 512,125, 1894, with the exception of the Crookes 
patent, ail show the old form of concave blade. The Crookes blade 
is not described at ail or at least not with any particularity. The Fisk 
patent. No. 373,395, 1887, seems to bave a vvedge-shaped blade. The 
spécification, however, has but little to say of the blade. It deals 
rather with the manner of holding it and the means provided for 
guarding it from cutting the face when in use. The drawings, in so 
far as they show the blade, show that it is of a considérable degree of 
thickness, with a back independently attached thereto. There are other 
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patents' which wîU not be specially considérée!, for the reason that they 
are eitlier not deemed of sufficient importance, or are subséquent to 
the date of the Gillette invention. They hâve, however, ail been ex- 
amined, and no one of them in my judgment discloses the flexible 
blade described by claim 2. None of them is so thin and flexible as to 
require or be furnished with support at the cutting edge, and this 
statement is made notwithstanding the fact that one or two patents 
in the prior art do show a blade which bas been artificially stift'ened by 
solder or white métal permanently fastened to its sides, thus evidently 
securing a thick wedge-shaped blade by the use of a substance cheaper 
than Steel. The Gillette blade, if it had but a single cutting edge, and 
the edge opposite thereto were supported by a rib, thus niaking the 
blade somewhat after the Pluemacher type, would nevertheless be 
practically useless as a razor. Its blade, almost as thin and pliable as 
a sheet of légal cap paper, would, notwithstanding the rib, assuredly 
spring and bend so as to destroy its practical utility. Hence, upon 
considération of the entire évidence, I regard the blade of claim 2 as 
a hew and useful article of manufacture, that the subj ect-matter of 
the claim bas not been anticipated, and that the claim is valid. 

That defendant's blade cornes within the terms of claim 2, if broadly 
construed, is admitted by defendant's expert after some hesitancy, not- 
withstanding he had formerly denied it, as will appear from the fol- 
lowing short extract from his testimony: 

"As the blade of defendant's rasior Is of such thinness and flexibility as to 
require an external support wheu it is uised practically for sliaving, it would 
in my opinion eonie within the claim, if the claim were construed broadly." 

Before referring to the other claims in issue, it is important to ascer- 
tain when, according to the évidence, Mr. Gillette made his invention. 
An examination of the testimony shows conclusively that it was made 
in 1895, and, without going greatly into détail, it may be said in gên- 
erai that his own testimony to that effect is corroborated by at least 
five independent witnesses, who unqualifiedly say that Gillette disclosed 
it to them in the summer or fall of that year. Furthermore, one of 
the witnesses says that during that period she was shown by Mr. Gil- 
lette a small wooden model of his invention. Mr. Gillette has also 
produced a number of sketches and drawings showing his invention, 
the most of which were made at that time. Of them, however, one 
was marked 1897, and proved to bave been made during that year, and 
another in 1899. There is also in évidence a written mémorandum 
made by Mr. Gillette, descriptive of his invention, which he swears 
was made in view of an early application for a patent which he then 
had in mind to make, but which, however, he did not for various rea- 
sons make until some time afterward. It was during this period that 
he himself , as he testifies, unsuccessfully attempted to harden and form 
some of his razor blades. After his failure, he went to an expert Ger- 
man cutler by the name of Franz for the purpose of securing his aid. 
That this was prior to February 10, 1897, is made certain because of 
an explosion which occurred at that time in a gun store under the shop 
of Franz. When Gillette first went to Franz, he had with him a copv 
of his original razor holder, of which Franz made a copy. Several 
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card patterns of the blade made at that time are aiso in évidence, 
which it is shown were used by Franz in making blades for the Gillette 
holder. Franz corroborâtes the foregoing testimony of Mr. Gillette 
in every respect. After a careful examination of the évidence, I am 
satisfied that Mr. Gillette made and disclosed his invention in the sum- 
mer or fall of 1895, and that he constructed useable razors embody- 
ing the essential features of the patent in suit at least as early as Feb- 
ruary, 1897. He met with great difficulty, however, even with the aid 
of Franz, in making satisfactory blades, and many and protracted ex- 
periments were necessary before they were siiccessfully manufactured. 
For that and other reasons, but chiefly perhaps because he desired to 
get his invention in the best form before applying for a patent, he 
delayed making any application therefor until August, 1899. His 
application as then made was allowed June 28, 1901, but before the 
expiration of the six months allowed by law for making the final pay- 
ment therefor the application was abandoned. There was filed, how- 
ever, simultaneously with the request to abandon that application an- 
other for the same invention. This was done for the reason, as given 
by Mr. Gillette, that for some time he had been endeavoring to obtain 
capital from différent parties wherewith to manufacture his razor, in 
which effort he was finally successful. The parties, however, who 
agreed to advance him the money, insisted that the patent should be 
taken out by their own attorneys, and to this he assented. Accordingly 
the first application was abandoned pursuant to the following request 
made to the Commissioner of Patents : 

"The above application is hereby abandoned in favor of another application 
embodying the same invention and flied herewith, this abandonment being of 
said prier application only and not of the invention shown and described 
therein or of any part of said invention, and being made without préjudice to 
any rights secured or sought to be secured by said prior application. And it 
is hereby requested that the application flled herevfith luay be substituted in 
the flles of the patent office for said prior application, and regarded as a con- 
tinuation thereof." 

The foregoing request was granted. The new application was, how- 
ever, as already stated, filed simultaneously with the pétition to aban- 
don the earlier, and the patent in suit was subsequently issued on the 
second application. There is nothing in this action which was illégal 
or questionable. He did not abandon his invention, but simply with- 
drew his first application, and in doing so expressly reserved ail rights 
in his invention. This procédure was proper. Hâves- Young Tie Plate 
Co. v. St. Louis Transit Co., 137 Fed. 80, 82, 70 C. C. A. 1. Both 
applications were pending in the Patent Office at the same time, and 
both related to the same invention. The commissioner gave the pat- 
entée the benefit of his first application by treating the date of the 
filing of the second application as of the date of the filing of the first. 

Concerning the other claims in issue, it is necessary to say but lit- 
tle. Ail of them, except claim 29, are combination claims, Claim 29 
is for the razor holder. Thèse claims are unquestionably valid, and 
their validity is scarcely disputed. There is certainly nothing in the 
prior art which discloses the combination called for by the combination 
claims, nor any holder of the character indicated by claim 29. The 
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defendant's experts vvhile attacking the validity of daim 2 cite no de- 
vice or devices which effect or anticipate any of the other claims. It 
is, however, claimed on behalf of the défendant that those claims when 
properly construed are not infringed by the defendant's device. Un- 
der the circumstances, no attempt will be made to review again the 
patents which hâve been referred to above. The patent in suit is of 
the greatest utihty, and has had an enormous sale. This of itself, if 
the case were doubtful, would constitute an important factor in its 
détermination, but the patent is well able to stand without such aid. 
It disclosed a novel blade; and a novel holder, and their combination in 
a novel manner. 

Upon the question of infringement, it may be said that a comparative 
examina.tion of the defendant's device with the complainant's shows 
that the only différence between them worthy of serions comment is 
that the backing supporting the Gillette flexible blade is concave, 
whereas in the defendant's it is flat. By concaving the back, which, 
according to the spécification of the patent in suit, is the better form, 
the flexibility of the blade is taken advantage of. Notwithstanding 
this, however, the same spécification clearly indicates that the blade 
may be otherwise supported and used. For instance, after describing- 
the flexible blade of the patent, the patentée pi-oceeds to say: 

"I secure this blade to a holder so eoiistrncted as to provide a rigid baekin.ç 
and support for the blade, as well as a hsiudle therefor, so that altliousli my 
blade itself is rèadily flexible by reason of its tbinness, and lacks the rigidity 
of the ordinary razor blade, yet wlien it is eombined with its holder. it re- 
cel ves a degree of rigidity sufflcieut to mal^e it pruetically operative." 

This language clearly indicates the patentee's intention to secure 
support for the blade by a rigid backing without regard to the shape 
of that backing. Again, in another place in the spécification, he uses 
this language: 

"The plate 8 may be omltted froni the giiard 5 if desired, in which case the 
blade will be supported directly on tbe shoulders 12, as shown in Fig. 4, but 
when the plate is to be bent by tbe act of claniping it to the holder, I i)refer 
to employ said plate in order to provide bearlug for the inner surface of the 
blade throughout its length." 

This language likewise shows that the patentée contemplated the use 
of his blade in a flat as well as in a flexed position. The flat backing 
of the holder as used by the défendant is manifestly a mechanical 
équivalent for the curved backing adopted by the complainant in its 
commercial form of razor. The curved form would seem, as the pat- 
entée has suggested, to be the better form, but the défendant cannot 
escape infringement by simply substituting a flat backing which obvi- 
ously performs the same function as the curved backing, and in sub- 
stantially the same way. There are other différences between the de- 
vices of the complainant and the défendant, but they are so slight and 
unimportant as scarcely to require considération. For instance, the 
complainant's blade has two positioning holes which engage positioning 
studs formed near the ends of the back of the razor, and a central hole 
for engaging the threaded stud which secures the clamping holder in 
place; while defendant's holder has two projections on the guard, and 
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the blade is provided with a long slot through which the clamping 
screw passes, while the ends of the slot fit over the guard projections. 
This slot of the defendant's blade when it is applied to the connplain- 
ant's commercial form of holder exactly fits it. Indeed, the défendant 
advertises its blade as adapted to be used in the complainant's holder. 
There is, as already intimated, no real différence between the two de- 
vices, and any apparent différences are purely mechanical and evasive, 
and possibly designed to circumvent the claims of the patent in suit. 
Notwithstanding what bas just been said, I do not think that a de- 
cree should go against the individual défendants, as asked for by the 
complainant. The infringing device is being mannfactured under pat- 
ent No. 933,020 to Clark, issued in 1909, and while it is true that one 
of the individual défendants procured the above patent and assigned 
it to the corporate défendant, and that such corporation was formed 
for its manufacture and is controlled by the individual défendants, 
still they cannot be considered the willful and designing infringers that 
thev might perhaps bave been, were they manufacturing witliout the 
protection of a patent. At ail events, there was a guise of legality in 
what they did. The proofs do not warrant an individual decree. If 
they were held to do so, then almost every case against a corporation 
would warrant a decree, not only against it, but against its stockhold- 
ers, directors, and managers. Kor ail that appears in this case the 
complainant will.receive ample protection and relief by a decree against 
the corporate défendant. Such a decree in the usual form will be 
entered, with costs. 



DAVIS et al. v. A. II. REID CREAMKRY & DAIRY SUPPLY CO. 

(Circuit Court, E. D. Penusylvauia. February 16, 1911.) 

Xo. 353. 

1. Patents (§ 289*) — Suit foe INFBINGKME^^T— Lâches. 

Mère delay In tbe bringing of a suit for iiifrlngement of a patent, wnere 
it was beeause of tlie luability of the owner to bear tbe expense of tbe 
litlgatiori, is not such lacbes as will defeat the suit. 

[Ed. Note.— For otber cases, see Patents, Cent. Dig. §i 467-469; Dec. 
Dig. § 289.* 

Lâches as a défense in suits for infringenient, see notes to ïaylor v. 
Sawyer Spindle Co., 22 C. C. A. 211 ; Klchardson v. D. M. Osborne & Co.. 
36 C. C. A. 613.] 

2. ClIAMPERTY AND MAINTENANCE (§ 4*) — CjIAMPERTOUS CONTRACT— INFRINGK- 

MENT Suit — Agreement by Licensee to Advance Costs. 

An agreement by a licensee under a iiatent to pay tbe expense of a 
suit for its infringement in the flrst instance, to be reiinbursed therefor 
from the proceeds of tbe suit or by crédit on royalties under its license, 
where the owners of tbe patent were without nieans to conduct tbe liti- 
gation, Is not cbanipertous. 

[Ed. Note. — For otber cases, see Cbanipertv and Maintenance, Cent. 
Dig. §§ 4, 9, 11-19; Dec. Dig. § 4.*J 

3. Patents (§ .828*) — Anticipation— Ceeam Separatob. 

The Davis i>ateut, No. 521,104, for a eentrlfugal separator for liquids, 
is void for anticipation by tbe German patent to Schultz of 1890. 

•For otUer cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Daniel J. Davis, Stephen J. Davis, Alfred J. 
Davis, and the Empire Cream Separator Company for and on behalf 
of themselves and of the Industrial Construction Company against 
the A. H. Reid Creamery & Dairy Supply Company. Decree for de- 
fendant. 

Wm. Houston Kenyon and Alan D. Kenyon, for complainants. 
Robert Fletcher Rogers and Donald Campbell, for respondent, 

HOLLAND, District Judge. This is a suit in equity for infringe- 
ment of claim 1 of patent No. 521,104, dated June 5, 1894, issued to 
Daniel J. Davis, for a centrifugal separator for liquids. 

The claim is as f ollows : 

"In centrifugal separators for liquids, the combination with the drnm hav- 
ing an elongated neck with an outlet therein, of the removable separating 
dôme inclosed Uquid tlght but detachably by said neck beyond the outlet 
thereof and Interspaced from the drum wall by a suitable stop whereby a 
free channel Is established from the drum interior to the outlet at the neck 
substantially as described." 

There is set up as matter of défense (1) that the claim in suit is in- 
valid over the admitted prior art, and has been anticipated by a Brit- 
ish patent issued to one Bergh in 1887, and a German patent issued 
to Schultz in 1890; (2) noninfringement ; (3) that the complainants are 
guilty of lâches in not enforcing their rights, if they ever had any, for 
a period of upward of 10 years ; (4) that the Davises hâve entered into 
a champertous agreement with the Empire Cream Separator Com- 
pany to pay the expense of suits for inf ringement, and to share in any 
recovery that may be had. 

It will not be necessary to enter into an extended considération of 
the défense of lâches or of champertous agreement. The Davises give 
what seems to be a justifiable excuse for their delay in bringing suit 
for infringement, in that they were unable to raise sufficient funds 
to pay the expense of litigation, which, as well known, is usually very 
heavy in patent cases. We are unable to see any justice in permitting 
an infringer to defeat a right to recover in a plain case simply be- 
cause the injured party has delayed the enforcement of his rights be- 
cause of poverty; and the question of the complainants' financial in- 
ability to enforce his rights should also be considered in passing upon 
whether or not an arrangement or agreement with another to aid in 
the conduct of suits for infringement is champertous. Sufficient to 
say in this case that the agreement mentioned is not champertous, be- 
cause, first, the suit on behalf of the Davises and their licensees does 
not dépend upon nor proceed upon the agreement they made with the 
Empire Cream Separator Company in regard to the conduct of litiga- 
tion. The Empire Cream Separator Company is a licensee under the 
agreement in question, and manufactures and sells the patent device, 
and is therefor damaged like any other licensee by the infringement, 
and directly interested in the restraining of the infringement. Burnes 
V. Scott, 117 U. S. 582, 6 Sup. Ct. 865, 29 L. Ed. 991 ; Call v. Calef, 13 
Metc. (Mass.) 362. And, although the Empire Company is to bring 
suit for infringement at its own expense, in the first instance, it is to 
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be compensated out of money recovered, if any, and àll moneys paid 
out by the Empire Company in such infringement suits are to be cred- 
ited to it on royalty account, "the same as if said moneys were paid 
as royalty to the said Davises," so that the payment of the expense of 
litigation is simply a way of paying royalty, and the expense cornes 
out of the three owners of the patent in the end. The Empire Com- 
pany, lessee, would be interested in the restraint of any future in- 
fringement, and, under the circumstances, we think would hâve a right 
to make such an agreement as this to aid the owners to enforce their 
rights, who are unable to do so by reason of poverty, but who, by their 
agreement, contribute such an amount as their royalties, derived from 
their lessees, put into their possession. Muller v. Kelly, 116 Fed. 545; 
Call V. Calef, supra. 

While we do not think that the agreement is champertous, or that 
a recovery is barred by reason of the complainants' delay, or the dé- 
fense of noninfringement can be sustained, an examination of the 
proofs brings us to the conviction that the patent cannot be sustained 
over the Bergh and Schultz patents. Every feature of the claim in 
suit, together with the mode of opération and advantages, is présent 
in the Bergh patent, with a single possible exception of the détach- 
able connection. This latter feature is fully and clearly set forth, to- 
gether with advantages, in the Schultz, German, patent, which is in 
every particular a full and complète anticipation of the invention as 
set forth in claim 1, both in terms and in substance. The functions, 
mode of opération, and results are identical. The improvement is 
for a centrifugal separator for liquids and for use in a dairy for the 
purpose of separating cream from the whole milk. The hand cream 
separator, as appears in évidence, is cylindrical in form, of différent 
dimensions, varying from two to six inches in diameter and from 
four to ten inches in length. Thèse cylindrical dômes or bowls, as 
they are variously designated, are fashioned for use in a machine op- 
erated by hand, in which they are revolved at a high rate of speed 
from 6 to 25,(XX) révolutions a minute. The whole milk runs into 
the revolving machine in a steady stream (from 100 to 2,000 quarts 
per hour, according to the size and capacity), and, separated, the cream 
and skim milk flow separately and continuously from the machine in 
two steady streams ; the thickness or richness of the cream depend- 
ing upon the adjustment controUing the outlets. By suitable devices, 
such as radial wings within the revolving bowl, the full milk as it is 
fed into the bowl is compelled to partake of that rapid rotary motion. 
As a resuit of this rotation, the milk assumes the form of a hollow 
cylinder of liquid within the bowl ; the position of the inner wall of 
the cylinder being determined by the position of the outlets of the 
bowl. By this rapid rotation there is created within the body of the 
revolving milk an intense centrifugal action which tends to separate 
the constituents of the full milk according to their relative spécifie 
gravity. The particles of dirt and of casein or cheese and of water be- 
ing slightly heavier than the particles of butter fat that exist in the 
form of an emulsion in ail milk, the former predominate in the posi- 
tions farthest from the center and nearest to the periphery of the 
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bowl, and the latter, the butter fat partiales, are crowded inwardly to- 
ward the center and predominate in the inner wall of the hollow Hq- 
uid cylinder within the revolving bowl. 

In a cream separator in opération, an instantaneous analysis or ob- 
servation, if it could be made, along any given radial line in the 
revolving liquid in the bowl, would disclose a liquid rich in butter fat 
partiales — that is to say, a thick cream — at the point nearest the cen- 
ter of rotation, and a liquid almost free from butter fat partiales — 
this is to say, blue mille or skim milk — at the point farthest from the 
center of rotation, and a proportional distribution of butter fat par- 
tiales at intervening points. The two outlets, the one for the skim 
milk and the other for the cream, are arranged near the axis of rota- 
tion, the one slightly farther out than the other, but not more than 
one-eighth or one-sixteenth of an inch farther out ; the outlet nearer 
the center being the one that delivers the cream. With this arrange- 
ment of outlets, the inner wall of the cylinder of liquid within the bowl 
will stand slightly nearer the center of rotation than the inner or cream 
outlet, just as the water in a millpond will stand at a slightly higher 
level than the top of the dam. The adjustment of the relative dis- 
tances of the cream and skim milk outlets from the center of rota- 
tion détermines the thickness of the cream. If the radial distance be- 
tween the two outlets is increased, the outer or skim milk outlet will 
carry off more proportionately of the water, and the cream will be 
thicker and richer. If the radial distance between the two outlets is 
diminished, more of the water will pass out with the cream, so that 
the cream will be thinner. The limits of adjustment are small and 
the efïects of minute adjustments are large. The skim milk outlet 
cannot be much more than one-eighth of an inch farther out from 
the center than the cream outlet even in large machines, iior much 
less than one-sixteenth of an inch farther out even in small machines. 

From what we hâve stated above, it will be apparent that whereas 
the cream outlet of one of thèse cream separators stands substantially 
at or in the cream zone of the bowl, just as the top of a dam stands 
substantially in the level of the top of the mill pond, the skim milk 
outlet does not stand in the skim milk zone of the bowl. The skim 
milk zone is at the periphery of the bowl. The skim milk outlet, on 
the other hand, must stand substantially in the cream zone, and there 
must be some sort of passageway from the skim milk zone to the skim 
milk outlet in the cream zone ; and the Davis invention in issue is ad- 
dressed to the problem of this passageway. 

In the prior art bent tubes were used to connect this skim milk 
région of the bowl with the skim milk outlet. Thèse were soldered in- 
side the bowl and opened at one end in the skim milk région of the 
bowl and at the other end in the skim milk outlet. The soldered tubes 
conducted the separated skim milk from the skim milk région df the 
bowl inward toward the cream wall of the bowl and to the proper 
point, with respect to the cream outlet, and there discharged the skim 
milk outwardly through an outlet in the neck of the bowl. Ordinarily 
there were three of thèse small bent tubes in a single bowl, but some- 
times as many as six. 
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There were certain difficulties connected with the manufacture of 
cream separators with thèse soldered bent tubes for the discharge of 
the skim milk and certain disadvantages in use, which the practical 
art long put up with for lack of a better device. Thèse bowls having 
to be revolved at such high speeds in use hâve to be balanced with 
absohite accuracy so as to run true by the hour, else they will not run 
at ail. The soldering of tubes in the interior of the bowl inevitably 
upset its balance, and the factory balancing of bowls having thèse 
soldered bent tubes for the discharge of the skim milk was an opéra- 
tion requiring time and expert labor and delicacy, so much so that, if 
one of thèse tubes became displaced or loosened in use, the separator 
became worthless at once, and had to be shipped back to the factory 
for resoldering of the tube and rebalancing of the bowl. 

Another and greater objection to the use of soldered bent tubes was 
that they were difficult to clean, and could never be thoroughly clean- 
ed nor sufficiently exposed to sunlight and air. The art of separating 
cream from milk is unique in its relation to the life and health of 
the community, and in the narrow margin that lies between clean- 
liness and health on the one hand, and dirt and putréfaction and the 
dissémination of disease on the other hand. And not only do the 
constituents in milk tend to sour and ferment and putrefy, but in the 
opération of centrifugal machines, sticky, nitrogenous substances, in- 
cluding casein, are separated out and lie on the periphery of the drum 
and on the surfaces of the skim milk passages, and especially in 
the angles and corners. A cream separator requires fréquent clean- 
ing, and a great desideratum in a cream separator is the capacity of 
being readily taken apart and thoroughly cleaned and readily and ac- 
curately put together again, and this by the ordinary farmer or farm- 
er's boy, or wife, or girl, or farm hand, for they are the users of thèse 
devices. Many cream separators of the prior art could be readily 
taken apart and to a certain extent cleaned, but the bent skim milk 
tube part of the device was the point of weakness in that regard. 
Removable tubes were unimaginable from a practical standpoint be- 
cause the farm hand could not possibly restore them to place without 
utterly destroying the balance of the bowl, which he would never be 
able to restore. And, moreover, even if removed, they would still 
be small bent tubes, the inner surfaces of which it was difficult to 
clean, and practically impossible to thoroughly and certainly clean. 
The skim milk passed on the inside of thèse bent tubes to the skim 
milk outlet, and the cream passed on the outside of thèse bent tubes 
to the cream outlet. Ordinarily, both of thèse outlets were in the 
neck of the bowl, one above the other, delivering, respectively, into two 
circular pans or réceptacles, one above the other, that did not rotate, 
and out of which pans or réceptacles the skim milk and the cream 
flowed by separate spouts. Thèse soldered bent tubes kept separate 
and apart the skim milk and the cream, which the centrifugal action 
in the bowl had separated from each other; and the bent tubes kept 
the skim milk and the cream separate and apart while at the same 
time conducting the separated skim milk inwardly from the skim milk 
zone to the skim milk outlet in the cream zone, where it had to be con- 
187 i\— 11 
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ducted in accordance with the necessary law of the machine in order 
to hâve the double dischaige. 

The invention in suit is addressed to this problem of the double de- 
livery from the machine of the already separated ingrédients of the 
fuU milk. 

Davis substituted for the bent tubes of the prior art a dôme or 
cône which constitutes the separating septum or wall between the dis- 
charging skim milk and cream, and, in conjunction with the drum 
itself and its neck, constitutes on the outside the passageway for the 
skim milk from the skim milk zone of the drum to the skim milk 
outlet, and on the inside the passageway for the cream to its outlet; 
and so combines this separating dôme or cône with the drum and the 
drum neck that the dôme or cône while securely held in place during 
ccntrifugal opération was readily detached for purposes of cleaning 
and as readily replaced in necessarily accurate and balanced relation 
for further centrifugal opération. 

The essential éléments of the combination are the revolving drum 
with an elongated neck, having in such neck an outlet for the skim 
milk, and a separating dôme or cône inclosed and held within the 
drum and its neck but removable or détachable therefrom, and a suit- 
able stop or stops interspacing the separating dôme or cône from the 
drum and its neck in such a way as to establish a free channel from 
the skim milk zone of the drum interior to the skim milk outlet in 
the neck of the drum. 

He claims to hâve devised a combination which dispensed with 
the small tubes previously employed in the art with their objection- 
able fixedness and cross-currents, and supplied a device that could be 
disassembled to the last degree, and especially so disassembled as to 
lay the skim milk discharge passageway open and exposed as to ail 
its inner faces, and at the same time permit easy reassembling, and 
compel absolutely accurate reassembling, without the slightest dévia- 
tion from the original nice balance of the machine attained in the 
factory. 

This statement of the opération of a cream separator and the claim 
of the complainants is taken from the brief prepared by complain- 
ants' counsel, and it is not only an accurate statement of the opéra- 
tion of the device, but a correct claim for the complainants' alleged 
invention. The difficulty, however, is that it is a reproduction of what 
was previously patented to Bergh and Schultz. The Bergh patent 
dispensed with the objectionable tubes, and substituted the dôme as a 
means of leading the skim milk from the skim milk zone to the skim 
milk outlet. There are in the Bergh patent the drum, the neck, and 
the dôme, adjusted in the same relation to each other, and for the 
same purposes as they are in the Davis patent. The only différence 
is the détachable connection of the dôme in the Davis patent by means 
of a screw. In the Bergh device tne dôme is soldered to the neck 
of the drum, rendering it, of course, impossible to separate them îor 
the purpose of cleansing. In that particular, it is very évident the 
Bergh patent is as objectionable as the use of tubes found in the prior 
art. Neither could be cleaned with any degree of certainty that ail 
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the impure matter had been destroyed, and neither could be exposed 
to the sunlight and air, but this defect was supplied by Schultz in the 
German patent. In brief, the Schultz patent refers to the use of a 
dôme instead of the small pipes ordinarily used for the purpose of 
conducting the skim mille from the skim milk zone to the skim milk 
outlet, and also refers to the fact that, by reason of the détachable 
connection of the dôme, the important object of cleansing the parts 
is facilitated, which, as stated in the spécifications, was so difhcult in 
the earlier art. It is further stated that: 

"The cleaning of the drum after use thereof Is effected by means of un- 
screwing or loosening the serew nuts and separating the drum Into Its con- 
stituent parts." 

The essential éléments of the German patent are the same as în 
the Davis patent, to wit, the drum, its neck, and the dôme. The com- 
bination and their relation to each other are the same in both patents, 
and the functions, mode of opération, and results are identical. The 
dôme is detachably connected in both devices; the only diiïerence be- 
ing that the patent in suit shows a threaded connection between the 
drum and the dôme, while the German patent shows a simple slip or 
sliding joint between the parts. 

The German patent is a complète anticipation of the invention, both 
in terms and in substance. While the Bergh patent was cited in the 
Patent Office at the time the patent in suit was obtained and the ap- 
plicant required to modify his original claims, it does not appear that 
the German patent was discovered by the examiner, and consequently 
was not considered. We conclude that the patent is invalid because 
of the complète anticipation by this German patent. In the construc- 
tion of the defendant's centrifugal separator, the drum, the neck, and 
the dôme are used in the same combination and for the same purpose 
as those found in the Davis and the Schultz patents. The défendant, 
however, uses a detachably connected dôme by means of a simple slip 
or sliding joint as used in the German patent. 

Let a decree be entered dismissing the bill, at the costs of the com- 
plainants. 



NORTH FORK WATER OO. v. MEDLAND et al. 

■ (Circuit Court, S. D. Callfornia, S. D. March 13, 1911.) 

No. 868. 

1. INJUNCTION (§ 1») — RiGHT TO RELIEF. 

Injunctlon Is not a matter of absolute right 

[Ed. Note. — For other cases, see Injunctlon, Dec. Dîg. { 1.*] 

2. Action (§ 1*) — Injukction (§ 59*) — Specific Pebfokmance (§ 8*) — Beeach 

— Remédies. 

One has an absolute right to sue at law for damages sustained througli 
bref>.ch of contract; but équitable relief, such as injunctlon or spécifie 
performance, Is dlscretionary with the chancellor. 

[Ed. Note. — For other cases, see Acti.m. Cent. Dig. J§ 1-9; Dec. Dlg. 
SI;* Injunctlon. Cent. Dig. §§ 114-116; Dec. Dig. § 59;* Specific Per- 
formance, Cent. Dlg. §§ 17, 18 ; Dec. Dig. § 8.*] 

•For other cages Bee same toplc & J ndmbeb 1b Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Waters and Wateb Courses (§ 254*) — Irrigation— Contracts—Practicai, 

Construction— EsToppEL. 

Thirteen years acquiescence in practical construction given a coutraet 
to supply water for irrigation estops a consuming company to claim a 
larger quantity tlian has been furnlshed, especially wliere large and flour- 
Ishlng commuuities hâve been bullt up at great expense under sucli con- 
struction. 

[Ed. Note. — For otlier cases, see Waters and Water Courses, Dec. Dig. 
§ 254.*] 

4. Waters and Water Courses (§ 132*) — Appropriation — Essentials. 

TLe most essential élément of an appropriation oî ^vater is application 
to a bénéficiai purpose. 

[Ed. Kote. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 132.*] 

5. Waters and Water Courses (§ 254*) — Irrigation Conteacts— Construc- 

tion — Quantity to be Supplied. 

To secure a deflnite water supply, ditch owners entitled to one-linlf the 
waters of a stream contracted with an irrigation company tliat surplus 
waters niiglit be disposed of by the company. ïhe contract provided that 
suhstantially one-half of ail water taken from the stream, aside from 
that supplied from the company's réservoir, should flow into the ditch. 
Held that, if the contract was intended to require one-half of the vs'ater 
of the river to be put into the ditch regardless of its bénéficiai use by 
others and of its use by the ditch o\7ners, the last-meutioned provision is 
invalid ; neitlier probable future need of that qnnntity by the ditch own- 
ers nor porous character of the ditch resulting in seepage loss constitut- 
ing ground to sustain such provision. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 254.*] 

6. Waters and Water Courses. (§ 247*) — Injunction— Right to Relief— 

Beeacti of Contract. 

An irrigation company's failure to divert part of its own water through 
Complainant*s ditch under a contract ' whereby surplus waters were 
granted to the Company to secure a definite supply to eomplainant and 
others does not warrant in,1unctive relief. 

[lOd. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 247.*] . . 

In Equity. Bill by the North Forlf Water Company again.st Wil- 
liam Medland, receiver of the Bear Valley Irrigation Company, and 
others. Bill dismi.ssed. 

H. Goodcell and Byron Waters, for eomplainant. 

Hunsaker & Britt, for défendants. 

J. A. Gibson, for interveners. 

ROSS, Circuit Judge. The contract upon which this suit is based 
was entered into in writing between the eomplainant and a predecessor 
in interest of the Bear Valley Irrigation Company on the 23d day of 
May, 1885. The suit was not instituted until April, 1898, and was per- 
mitted by the parties to, slumber and drag along until about two months 
ago, when it was brought up for the considération and décision of the 
court. At that time it was argued orally by counselfor the respective 
parties, and since then briefs on their behalf bave been filed, ail of 
which, as well as the record, bave had careful considération. I shall 
not undertake to do more than to state generally the grounds upon 
which the court rests its décision. 

*For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The record shows that up to the time of the making of the contract, 
and for a number of years prior thereto, the iipper waters of the Santa 
Ana river had been about equally divided between the people Uving 
on the north and south sides of the river, respectively ; the complain- 
ant and its predecessors in interest and others hving on the north side 
appropriating one half of such waters by means of an open earthen 
ditch (subsequently and prior to the exécution of the contract partly 
cemented) called the North Fork ditch, and those on tlie south side, 
the other half, by means of a similar ditch called the South Fork ditch ; 
the point of division being near the mouth of the Santa Ana canyon at 
a place called in the record the "Divide." Bear creek vi'as the principal 
tributary of the river, and across that creek the Bear Valley Land & 
Water Company, a corporation, commenced the érection of a huge and 
costly dam for the purpose of impounding the natural flow of Bear 
creek, as well as the rains of vvinter ; its purpose being to supply water 
for domestic and irrigation purposes. 

The conditions and negotiations leading up to the contract upon 
which the suit is based are thus stated by the counsel for the complain- 
ant : 

"At the tlme of the incorporation of the Xorth Forli Water Company, the 
Bear Valley dam, to impound water iu the Bear Valley réservoir, was in 
course of construction. It promised serlous complications l-.etvveen the Bear 
Valley Company and the users of water through the Xortli Fork and the 
South Fork ditehes ; for not only would the dam, when closed, intercept the 
flow of Bear creek, the main tritjutary of the river, and thus at finies deprive 
those users of some water to which they had prior right, but the vi'ater of 
the réservoir was to be carried down the creek and river, niinKled with the 
natural flow, and the division of water, as between the réservoir and the nat- 
ural flow, would surely be a source of controversy and trouble. The natural 
flow of the river, us is the case with ail our mountain streams, would be a 
fluctuating quantity, varying not only in différent years, but in diflierent sea- 
sons of the same year, and even in différent hours of the same day, and the 
water that would be desired to be taken from the réservoir would also be a 
variable quantity. To make even an approximately exact division of the wa- 
ter at the mouth of the canyon some 20 miles from the réservoir would be 
extremely diflîcult, and to make a division that would be acceptable to ail 
concerned would be practically impossible. It was important to ail parties, 
and iniperative to the Bear A'alley Company, that some mode of opération 
should be agreed upon. And it was natural that at this juncture the unor- 
ganized North Fork users should seek concert of action among theinselves 
through incorporation. Aceordingly negotiations for an agreement were 
opened, which continued several weeks. The Bear Valley Company, through 
the control it would hâve of a reserve of water in the réservoir, could ofCer a 
most valuable Inducement to the water users — a çuaranty of a supplemental 
supply from the réservoir at times when the river should be low. It ofCered to 
guarantee the delivery of a certain and fixed flow of water during six months 
of the year, covering the ordinary irrigating season, and the period sub.i'ect to 
deficiency from the natural flow, and if supplemeuted this by an offer to bear 
one-half of the cost of completing the cementing of the ditch, so that the 
quantity to be so delivered into the ditch should reach the place of use with 
comparatively little loss, upon the considération that thèse users should sur- 
render ail clalm to water, in excess of the stated quantity, during those six 
months, and that during the reinaining six months — the so-called winter 
months, when the supply was usually abundant, and when a deficiency would 
never be extrême or disastrous — they should be entitled to receive only one- 
fourth (instead of one-half) of the natural flow of the river, it being contem- 
plated that no water would be drawn or needed from the réservoir during 
thèse six winter months. and lience the division of the flow would présent no 
difficulty. This, though acceptable as the basis of an agreement, did not sat- 
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Isfy the north side users. They Lad been aceustomed for many years to hâve 
the water of the river divided at a certain point, and to hâve one-half of it 
diverted to the north side ; and there were reasons why they should désire 
such division and diversion to be contlnued, unchanged in place and quantity. 
The réservoir was an experiment, yet to be tested. It might fail froui the 
brealcing of the dam or other cause ; and years might elapse before it vrould 
be restored, or it might never be restored. In case of the fallure of the rés- 
ervoirs, teraiwrarlly or perraanently, It was important to be secure of (in) a 
reversion to thelr old right of one-half of the natural flow of the river. If 
in the meantime, however, more than the one-half should be diverted else- 
where, or the point of division or diversion should be materlally changed, 
then, in case of failure of the réservoir, it might be diflicult, perhaps impos- 
sible, to revert to the old use to Its fuU extent. Thelr old right might be 
greatly curtailed by aeeruing adverse rights of other users in other places. 
Besides, though the quantity of water agreed to be secured as of right to the 
owners of interests in the North Fork ditch, especially in connection with the 
proposed cementing of the diteh. would be ample for the then needs of such 
users, they reallzed that with the growth of settlement and eultlvation the 
time would corne when more water would be needed on the north side and 
probably by themselves. They were insistent, therefore, upon retalning on 
the north side the fuH one-half of the natural flow of the river in addition to 
w'hat they might recelve as a supplemental supply from the réservoir; and, 
as testifled by some of the wituesses, no agreement would be accepted by the 
north side without such provision. Finally," continues the brief, "the con- 
tract sued on was exeeuted, being signed by the Bear Valley Land & Water 
Company as party of the first part, and by the then appropriators and users 
of the water of the river on the north side thereof, includlng the North Fork 
Water Company, as parties of the second part. Omitting such parts as bave 
no bearing upon the questions in the présent s-jit, the contract is as follows: 

" 'Whereas, parties of the second part are désirons of maklng an arrange- 
ment with the party of the flrst part whereby the supply of water available 
to said parties of the second part may be made certain and secure during the 
months of June, July, August, September, October, and November, and are 
further désirons of increasing the présent eapaclty of the said North Fork 
ditch and completing the construction of the same. Now therefore, know ail 
men by thèse présents: 

" 'I. Parties of the second part agrée that ail of their respective water, 
water rights and interests over and above the amount or quantity hei-ein stip- 
ulated to be furnished and allowed to or retained by the parties of the second 
part, may be perpetually held and enjoyed by the party of the flrst part for 
its use, benefit and disposai, subject to the terms and conditions of this agree- 
ment and except as lierein limited. » * • 

" 'II. The parties of the first part agrée to furnish and deliver to parties of 
the second part continuously, during the following named months of each and 
every year hereafter, the number of inches of water under a four inch pres- 
sure, hereinafter next mentioned as allotted to each of said months, respec- 
tlvely, to wit: June, flve hundred (500) inches ; July, six hundred (600) inch- 
es ; August, six hundred (600) inches ; September, flve hundred and fifty (550) 
Inches ; October, four hundred and flf ty (450) inches ; November, four hun- 
dred (400) inches. * • * 

" 'III. It is understood and agreed that during the months of December, 
January, February, March, April, and May one-fourth of ail the water flowing 
in the Santa Ana river at the point known as the "Divide" (exclusive of wa- 
ter placed therein by parties of the flrst part), belng the place where the wa- 
ters of the North Fork and South Fork ditch, so called, are divided, shall be- 
long and be delivered to parties of the second part by parties of the first part. 
It belng further understood and agreed that the surplus of ail waters so ap- 
portioned to parties of the second part which is not required or desired to be 
used by parties of the second part may be used by the party of the first part 
always ; provided, however, that parties of the second part shall be the sole 
judges of whether such surplus water is or Is not required by them. AU 
waste water at the end of the said North Fork dlteh shall belong to the party 
of the flrst part. 
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" 'IV. It Is further understood and agreed that in the event o( there belng 
upward of thlrteen hundred (1,300) inches of water In the said Santa Ana 
river at the iwlnt of the "Divide" aforesald, in its natural flow, exclusive of 
the water therein placed by act of party of first part duriug the month of 
■Tune of any year, then one-half of the surplus of said water shall belong and 
be delivered by party of first part to parties of second part ; and the division 
and allotment of said surplus shall In no way affect or control the allotnient 
of waste hereinbefore specified under eaption II, hereof, and shall be con- 
sidered as, and be wbolly independent thereof. 

" 'V. AU division and allotment of water under the agreement as between 
party of first part and parties of second part shall be measured and made at 
the point on the Santa Ana canyon or river hereinbefore referred to and 
known as the "Divide." 

" 'VI. Parties of the second part agrée, within two years from the date 
hereof, to complète the ditch of the Nortb Fork AVater Company, by enlarg- 
ing the same where not already paved and ceniented, and where not already 
of such capaeity to a size sufflcient to carry fifteen hundred (1,500) inches of 
water and by substantially cementing and paving such portions so to be en- 
larged as aforesald. and to pay one-half of the expenses of such enlargement, 
paving and cementing, together with one-half of the expense of maintaining 
said diteh when completed as aforesaid, and said party of the first part here- 
by agrées to pay the other half of said expenses. 

"'VII. On the exécution of tins agreement, party of the first part agrées 
to pay to parties of the second part, the sum of two thousand dollars ($2,000), 
and on the Ist day of January, 1886, the further sum of two thousand dollars 
(•S2,000), as a considération for the one-half interest in the said North Fork 
ditch herein mentioned. By the North Fork ditch is nieant the main dltch 
oommeucing at or near the "Divide" aforenientioned and extending to Haven 
corner, and as described in articles of incorporation of North Fork Ditch 
Company. 

" 'Vlli. It Is further understood and agreed that until said ditch shall be 
enlarged to a capaeity of fifteen hundred inches as hereinbefore stated, no 
greater amount of water shall be allowed to flow into or through said ditch 
by party of the first part than twelve hundred inches without the written con- 
sent of a majority of the water interest of parties of the second part. 

" 'IX. The capaeity of said ditch may be at any time hereafter increased 
beyond said fifteen hundred inches by either party of the first part or parties 
of the second part ; in which event the expense of said enlargement may be 
borne in equal proportions by the parties hereto, and in that event said par- 
ties shall be entitled to share equally in the use and enjoyment of said In- 
creased capaeity. In the event, however, that either of the parties hereto 
should fail or refuse to unité with the other of said parties in effecting said 
increase of capaeity or in promptly paying one-half of the expenses of maklng 
the same, then and in that case the party so failing or refusing, shall not be 
entitled to the use or enjoyment of said increased capaeity, or to any of the 
beneflts thereof. 

" 'X. It Is understood and agreed that substantially one-half of ail water 
taken from the Santa Ana river, aside from that which may be supplled 
from the Bear Valley Réservoir, shall at ail times flow in said North Fork 
ditch. 

" 'XI. It is further understood and agreed that the party of the first part 
shall be under no obligation to furnlsh water to parties of the second part, as 
hereinbefore provided, until on and after June Ist, 1S86, and that until said 
date ail the water of said river which parties of the second part hâve used, 
or to which they hâve been entitled prior to the date hereof, shall be used as 
heretofore, and in the same proportions irrespective of the allotments men- 
tioned under this agreement. 

" 'XII. Each individual of the parties of the second part agrées for him- 
self and Itself and his and its successors in interest, respectively, to contrib- 
ute and pay the portion of the expenses necessary to carry out and fuIflU so 
much of this agreement as is to be carried out, fulfilled or performed by or 
on the part of parties of the second part, in proportion to the Interests or 
shares of parties of the second part, in the said water rights, ditch or privi- 
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leges owned by each of said parties of the second part in said North Fork 
ditcb and water right. * * * 

" 'XIII. If, at any time, the party of tbe first part shall fail to comply wlth 
the terms and conditions of this agreenient in furnlshing and deliverlng wa- 
ter to the parties of the second part, or thelr suceessors In interest, then it 
shall forfelt ail rights, franchises, privilèges, and interest derived from par- 
ties of the second part under and by virtiie of this agreeinent, and ail rights, 
franchises, and privilèges or interest hereby eonceded to it by said parties of 
the second part or ereated in pursuanee of the terms hereof may be resumed 
and retained by said parties of the second part, the sanie as if this agree- 
nient had not been made, and ail rights and interests of said party of the 
first part in the said North Forli ditch shall cease and détermine. But a 
temporary failure or interruption, of not more thnn ten days after said party 
of the first part has received written notice thereof from said parties of the 
second part, resulting from unforeseen or unoxpeeted accidents, not attribu- 
table to the négligence or fault of party of first part shall not be consldered 
such a failure as to worl^ such forfeiture, it being the intention not to favor 
or take advantage of mère teehnical breaches of this agreenient, but that 
same shall receivc a fair and libéral construction to proniote substantial jus- 
tice and fair dcaling between the parties hereto. 

" 'XIV. In ail matters and things to be acted upon or done or decided by or 
concerning the afCairs, conduct, nianageiuent or interests of the parties of the 
.second part under this agreenient, a majority in interest of said parties of 
the second part shall control.' " 

On the 27th of June of the same year a supplemental agreement be- 
tween the complainant and the Bear Valle}' Land & Water Company 
was executed, the validity of which is contested by the complainant and 
is insisted upon by the défendants. That agreement is as follows : 

"This supplemental agreement, made this 27th day of June, 1885, by and 
between the North Fork Water Company of the one part and the Bear Val- 
ley Land & Water Company of the other part, ail of San Bernardino county. 
State of California, with intent to modify and render more definite and cer- 
tain a certain contract Iieretofore made between said parties and other own- 
ers of the North Fork Water ditch and rights, witnesseth: 

"That it is understood and agreed that section four of said agreenient of 
May 2,3rd, 1885, be and the same is hereby strieken out, canceled, and de- 
clared of no force and effect. 

"It is also understood, consented, and agreed by the said Bear Valley Land 
& Water Ct)mpany to and with the said North Fork Water Company and 
other owners of, and in the North Fork ditch. not iiiembers of said corpora- 
tion, that during the months of June, July, August, and September of each 
year, the parties of the second part in said agreement of May 23rd, 1885, 
shall hâve the right to pass over or draw back any amount of water they niay 
designate from any nionth to any month of either of the aforesaid months, 
not exceeding the liniit of six hundred inches in any one month and the ag- 
gregate amount of water for said four months shall not exceed twenty-two 
hundred and flfty inches. The last clause of section three of the agreement 
of May 2,'5rd, 1885, in référence to waste water is strieken out. 

"This agreement is intended to embrace ail parties drawlng water througli 
the North Fork ditch and especially the portion of said water belonging to 
the Cram and Van Leuven ditch. 

"And suhject to tlie modifications herein contained, ail other provisions of 
said agreement of May 23rd, 1885, are in full force and effect. 

"In witness whereof, the respective parties hereto hâve set their hands and 
seals this day and year first above written. 

"North Fork Water Company, 

"By L. G. Waite, Près. North Fork Water Co. 
"[Seal.] G. W. Beattie, Secy. North Fork Water Co. 

"Bear Valley Land aud Water Company, 
"J. G. Burt, Président, 
"[Seal.] E. A. Holt, Secretary.» 
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The évidence is to the effect, and is indeed in that respect without 
conflict, that the Bear Valley Land & Water Company and its succes- 
sors in interest hâve at ail times during the months of June, July, Au- 
gust, September, October, and November of each year turned into the 
North Fork ditch the spécifie number of inches of water called for by 
the contract at the point called the "Divide," and has diverted the re- 
mainder of the water of the river for domestic and irrigation purposes 
at other points than the "Divide." What the complainant contends for 
is that, because of the contract, ail of the natural flow of the river must 
be divided between the parties thereto at the "Divide," and that sub- 
stantially one-half of it must be there turned into the North Fork 
ditch, and by this suit seeks an injunction compelling those things to be 
done. 

[1, 2] Now, in the first place, it is to be remembered that no one is 
entitled to an injunction as a matter of absolute right. When a con- 
tract is broken and any party thereto sustains an injury by reason of 
such breach, the injured party has an absolute right to maintain an 
action at law for the recovery of such damages as can be shown to 
hâve been sustained by him. But a suit in equity either to enjoin the 
continuance of such a breach or to enforce the spécifie performance of 
the contract appeals to the sound discrétion of the chancellor — to his 
conscience — and the relief so sought will be granted or withheld ac- 
cording to the real equity of the case, in view of ail of its facts and 
circumstances. Now the record in the présent case shows that almost 
immediately after the exécution of the contract of May 23, 1885, the 
Bear Valley Land & Water Company entered into the control of ail 
of the upper waters of the Santa Ana river, and from that time on 
has continuously delivered at the point called the "Divide" into the 
North Fork ditch the spécifie number of inches of water during the 
summer months called for by the contract, and one-fourth of the nat- 
ural flovi' of the river during the winter months, and has otherwise 
diverted the remaining water of the river for domestic and irrigating 
purposes at such points as it chose, under which System extensive 
and immensely valuable horticultural and farming settlements hâve 
been established and built up, partly by means of the water so diverted 
from the Santa Ana river by the Bear Valley Land & Water Company 
and its successors in interest, and partly by the cachment waters im- 
pounded by the Bear Valley dam. The record shows that for many 
years subséquent to the exécution of the contract of May 23, 1885, no 
objection of any character was made to that course of procédure by 
the complainant or by any one of the users of water so delivered into 
the North Fork ditch — the first objection being indicated by a notice 
served by the complainant in the month of September, 1894, upon the 
then receivers of the property of the Bear Valley Company demanding 
the turning of one-half of the natural flow of the river into the North 
Fork ditch and a division of the waters of the river at the "Divide." 
Similar demands were subsequently made by the complainant, to none 
of which was any response made other than the continuance of the 
diversions and use of the water as before by the Bear Valley Company 
and those claiming under it. 
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[3] The mère assertion of the complainant's claim, unaccompaniecl 
by acts in vindication and maintenance of it, is of no avail. It was 
not until April, 1898 — nearly 13 years after the making of the contract 
npon which it is based — that this suit was commenced. Such a long 
acquiescence in the practical construction thus placed by the Bear Val- 
ley Company on the contract in question, under which large and flour- 
ishing communities were established and hâve been built up, at great 
expense, makes it, in my opinion, wholly inéquitable to require the 
water by which this has been donc to be taken from them and put into 
the North Fork ditch, especially as, according to the effect of the 
statement of the complainant's own counsel, the purpose of the insis- 
tence by the owners of the North Fork ditch that the contract pro- 
vide that substantially one-half of the water of the river flow in the 
North Fork ditch at ail times was because "they realized that with the 
growth of settlement and cultivation the time would corne when more 
water would be needed on the north side, and probably by themselves." 

[4] That provision, inserted in the contract as paragraph X, is the 
real foundation of this suit, since it is undisputed that the Bear Valley 
Company has at ail times delivered into the North Fork ditch the spec- 
ified number of inches during the months of June, July, August, Sep- 
tember, October, and November, and one-fourth of the water of the 
river during the other months. As a matter of course, if the quantity 
of water to which the complainant is entitled under the contract has at 
ail times been delivered into the North Fork ditch at the "Divide," tbe 
fact that the Bear Valley Company diverted the remainder of the water 
at other points is without substantial harm to the complainant, and 
would not justify the issuance of an injunction. I am of the opinion 
that paragraph X of the contract conferred upon the complainant no 
such right as it contends for. It is to be remembered that ail of 
the water concerning which the parties were contracting was acquired 
under and by virtue of the law of appropriation, the most essential 
élément of which is its use for bénéficiai purposes. 

[5] The conti-act in its preamble exprès sly recites the purpose and 
object of it in this language: 

"Whereas, parties of tlie second part are desirous of making an arrange- 
ment with the party of tlie flrst part whereby the supply of water available 
to said parties of the second part may be made certain and secure during the 
months of June, July, August, September, October and November, and are 
further desirous of Increasing tbe présent cupaelty of the said North Fork 
ditch and completlng the construction of the sanie: Now, therefore," etc. 

The parties of the second part then by the contract agreed that ail 
their rights in the water of the river "over and above the amount or 
quantity herein stipulated to be furnished and allowed to or retained 
by the parties of the second part" should be perpetually held and en- 
joyed by the party of the first part for its use, benefit, and disposai, 
subject to the terms and conditions of the agreement and except as 
therein limited. Then foUows the provision in respect to the spécifie 
quantity of water to which the parties of the second part should be 
entitled, and then a provision to the efïect that : 

"ïhe surplus of ail waters so apportloned to parties of the second part 
which is not required or desired to be used by the parties of the second part 
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niay be used by the party of the flrst part always; provided, however, that 
parties of the second part shall be the sole judges of whether sueh surplus 
water Is or is not requlred by them. AU waste vvater at the end of the said 
North Fork ditch shall belong to the party of the first part." 

It is therefore by no means clear that the true meaning of the con- 
tract of May 23, 1885, was to require by paragraph X thereof one- 
half of the water of the river to be put into the North Fork ditch re- 
gardless of its bénéficiai use by others, and regardless of its use by the 
parties of the second part to the contract. But, if such was the pur- 
pose of that paragraph, I think it invalid. Neither the probable future 
need of one-half of the water of the river by the owners and users of 
the North Fork ditch, nor the suggested porous character of the soil 
through which the ditch was built, resulting in loss of water through 
seepage and evaporation, constitutes sufficient ground upon which to 
sustain such a provision. 

[6] Much of the argument for the complainant seems to be based 
on the idea that because the Bear Valley Company acquired by the 
contract of May 23, 1885, an interest in the North Fork ditch and a 
right to the waste water at the end of it, and a right to convey a por- 
tion of its own water through that ditch for use upon lands upon the 
north side of the river, its failure to divert a portion of its own water 
through the ditch for use on lands on the north side was wrong and 
harmful to the complainant, for the reason that the doing so would 
hâve resulted in the building up of that section of the country and the 
conséquent enhancement of the value of the complainant's property. 
However much the failure of the Bear Valley Company to observe its 
contract in that regard may hâve damaged the complainant, it is no 
ground for the granting of the injunction asked for. Besides, such 
wrong, if wrong it be, is not the basis of the complainant's bill, nor any 
part of it. Nor is it received how the failure of the Bear Valley Com- 
pany to carry its own water through the North Fork ditch and to use 
it upon land upon that side of the river tends to show what the true 
meaning of the contract is with respect to the quantity of water to 
which the complainant is thereby entitled. 

The évidence undoubtedly shows that the Bear Valley Company con- 
tinuously n;cognized the validity of the contract of May 23, 1885, as 
modified by that of June 27th of the same year. I assume, for the pur- 
pose of this décision that the latter was, as contended by the complain- 
ant, invalid, although much might be said in support of its validity, 
particularly in view of the appropriation by the complainant's board of 
directors of money of that corporation with which to care for the 
waste water at the end of the North Fork ditch, which the supple- 
mental agreement undertook to restore to the North Fork Company, 
and of other évidence tending to show acknowledgment by the com- 
plainant of the validity of that agreement. 

From what bas been said it results that the bill as amended must be 
dismissed at the complainant's cost, and it is so ordered. 
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In re STANFORD CLOTHING CO. 
(District Court, N. D. Alabama, S. D. April 28, 1911.) 
No. 10,605. 

1. Bankbuptct (§ ,31G*) — Debts of Former Corporation — Claims Provable. 

A bankrupt purchased only part of the assets of a former insoh-ont 
corporation doln,!; a slniilar business at tbe same stand. The bankru]it 
was usecl as a liquldating and collecting agent for the old company ; the 
principal owners of both being the same, though there was not an Iden- 
tlty of stock Interest. Held, that renewal notes, executed liy the new 
corporation to a bank, coverlng notes given for an Indebtedness of the 
old corporation to the bank, without any new considération, were not 
euforeeable against tbe new corporation's estate In banlcruptcy, under 
tbe rule that a corporation bas no authority to pay the debts of a third 
person, in the absence of a bindlng obligation arlsing froni an agreenient 
to assume such third party's debts, based on a valuable considération. 

[Ed. Note. — For other cases, see Banlîruptcy, Dec. Dlg. § 316.*] 

2. BiLLs AND Notes (§ 360*) — Renewal Paper — Execution by T'iiihd Per- 

son — Want oe Considération — Notice. 

Where a bank, holding notes of an Insolvent corporation, knew that 
renewal notes executed by the bankrupt. a new corporation organized to 
purchase and carry on the old corporation's business, constituted an 
agreenient by the new corporation to pay the debts of tbe old, and that 
they were separate, légal entitles, the bank was put on Inqniry as to 
wbether there was a valid considération moving to the new coriioration 
for such renewal notes, under the rule that payaient by one corporation 
of the debts ôf another Is not in the régula r course of business, and that 
the taker of paper with notice that It is of that character does so at his 
péril. 

[Ed. Note. — For other cases, see Bllls and Notes, Cent. Dig. § 793 ; Dec. 
Dlg. § 360.*] 

In Bankruptcy. Proceedings for the settlement of the bankrupt 
estate of the Stanford Clothing Company. On pétition to review a 
referee's order expunging the claim of the Jefferson County Savings 
Bank. Affirmed. 

Campbell & Johnston and W. T. Hill, for petitioner. 
Thompson & Thompson and Ullman & Winkler, for trustée in bank- 
ruptcy. 

GRUBB, District Judge. This matter cornes on to be heard upon 
the pétition of the Jefferson County Savings Bank to review the order 
of the référée disallowing its claim against the estate of the bank- 
rupt. By consent of ail parties, additional testimony was taken before 
the judge upon the hearing of the pétition. The facts are briefly stated 
as f oUows : 

The Phillipson-Harper Clothing Company, a corporation, did a re- 
tail clothing and furnishing business in Birmingham. The corpora- 
tion consisted of a number of stockholders ; but the principal owner- 
ship was in Meyer & Simon, of Rochester, N. Y. The business was 
conducted unsuccessfully, and in the spring of 1910, having lost about 
$2.5,000, was insolvent, and wa.s liquidated by Meyer & Simon, the 
principal owners, through one Stanford, who was in the employment 

•For other cases see same topic & § numeeb In Dec. & Am. Digs. 1307 to date. & Rep'r Indexe» 
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of Meyer & Simon in a similar business at Atlanta. A liquidation sale 
was conducted, and a large part of tlie stock disposed of. Meyer & 
Simon proposed to organize a new corporation to take over the busi- 
ness of the old corporation at its old location. Stanford was requested 
to join in the organization of the new company, to take stock to be 
paid for out of its profits only, and to act as président, and to super- 
vise the Birmingham business by weekly visits from Atlanta. Phillip- 
son, who was a brother-in-law of M. C. Simon, of the firm of Meyer 
& Simon, had been the président of the Phillipson-Harper Clothing 
Company. He was a stockholder in the old company. He became 
gênerai manager of the new company, and had charge of its affairs 
locally. The old company had borrowed $15,000 from the claimant, 
upon the indorsement of Meyer & Simon, who were reputed by the 
commercial agencies to be men of large resources. Part of the loan 
agreement was that the bank was to retain $3,000 of the loan on 
deposit, not subject to be checked upon. No part of this debt was 
ever paid by the old company, but it was renewed from time to time. 
The last renewal fell due May 5, 1910, after the Phillipson-Harper 
Clothing Company had ceased doing business and the Stanford Cloth- 
ing Company had commenced business in the old stand. 

Phillipson, after the new company had commenced business and 
before the maturity of the last renewals, went to Enslen, the cashier 
of the claimant bank, and stated to him, according to Phillipson's évi- 
dence, that the new company had been organized, that it had absorbed 
the old company and taken over its assets. and that Meyer & Simon 
were behind the new company as they had been behind the old. The 
witness Enslen testified that Phillipson, in addition, assured him that 
the new company would assume or take care of the obligations of 
the old. Phillipson asked for the same line of crédit for the new com- 
pany, and an additional crédit of $10,000. Enslen agreed, after dé- 
libération, to extend to the new company, on the same indorsements, 
the same line of crédit it had extended to the old, but declined to in- 
crease it. Enslen also verified by correspondence with Meyer & Simon 
the statement of Phillipson that they were behind and would indorse 
for the new company. Before the maturity of the renewals of the 
old company, new notes of the Stanford Clothing Company were 
executed by Phillipson and forwarded to Meyer & Simon for their 
indorsement, and with it turned over to the claimant bank to take up 
the notes of the old company. The record shows that the proceeds 
of the discounts of the notes of the new company were used to pay 
the notes of the old company. The same agreement to leave a $3,000 
balance with the bank, not subject to check, was entered into by Phil- 
lipson for the new company, and the bank balance of the old com- 
pany in less amount was transferred to the new company in pur- 
suance thereof. 

The claim of the bank based on thèse notes is contested by the trus- 
tée upon the ground that they were accommodation paper as to the 
new company, and without considération as to it, and that the bank 
was not a bona fide holder without notice of this fact. The correct- 
ness of the position of the trustée dépends upon (1) whether there 
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was a valuable considération moving to the Stanford Clothing Com- 
pany for taking up the notes of the Philhpson-Harper Clothing Com- 
pany; and (2) if not, was the bank chargeable with notice of the 
want of considération. 

[1] A corporation has no authority to pay the debts of a third 
person, partnership, or corporation, in the absence of a binding obli- 
gation arising from an agreement to assume such third party's debts, 
based on a valuable considération. The record fails to show that 
the Stanford Clothing Company entered into an agreement upon a 
valuable considération to assume the debts of the Phillipson-Harper 
Clothing Company. The only witnesses examined as to the trans- 
actions between the two companies were Phillipson and Stanford. 
Even Phillipson's évidence fails to show that the Stanford Clothing 
Company agreed to assume the debts of the old company. He does 
say that it absorbed the old company and took over its assets. He 
nowhere says upon what ternis the assets of the old company were 
taken over by the new, or upon what terms the absorption was ac- 
complished. It is true that Enslen testifies that Phillipson told him 
that the new company would take care of the obligations of the old; 
but this is legitimate évidence only on the issue as to the want of 
notice on the part of the bank. 

On the contrary, Stanford, who is a fair and disinterested witness, 
States clearly that he was assured, before the organization of the Stan- 
ford Clothing Company by M. C. Simon, who was promoting it, 
through him, that it would be entirely separate from the Phillipson- 
Harper Clothing Company and would not be responsible for its debts ; 
that he consented to take part in its organization only after this as- 
surance, as he knew the Phillipson-Harper Clothing Company was in 
financial straits, and he did not want to identify his name and per- 
sonality with a shaky concern. Stanford testifies that certain of the 
Staples left unsold at the liquidation sale of the Phillipson-Harper 
Clothing Company and the fixtures were taken by the new company 
under an agreement between the two companies that they were to be 
paid for by the new company at a fair valuation. Stanford positively 
States that they were not taken over under an agreement by the new 
company to take over the assets of the old and assume its liabilities; 
that the assets, outside of the fixtures, amounted to only $150 in value. 
Stanford says that, during liquidation of the old company, the net 
proceeds of the sales were forwarded to Meyer & Simon at Rochester. 
At the time of the organization of the new company certain improve- 
ments were made by it, and in payment of them funds derived from 
the accounts of the old company paid at the old stand were used, but 
were credited to the Phillipson-Harper Clothing Company, as was 
the value of the merchandise and the fixtures. Certain debts of the 
old company were paid out of the funds of the new, and charged to 
the account of the old, company. Stanford testified that he protested 
to Simon against such use of the new company's funds, as they were 
being needed to pay the new company's own obligations, and that 
Simon promised a settlement of the two companies' accounts on his 
coming to Birmingham, and stated that the new company's indebted- 
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ness to Meyer & Simon would amply protect it in this course. The 
évidence of Stanford shows that the new company assumed the pos- 
session of the store occupied by the old, without any arrangement or 
transfer of the lease, and that he did not know the old company had 
a lease on the store premises. He also testifies that he did not know 
of the 'giving by Phillipson of the new company's notes to the claim- 
ant bank in renewal of the old company's indebtedness. 

The évidence is convincing that the relation betvveen the two com- 
panies was not the taking over by the new company of the assets of 
the old, and, in considération, assuming its obligations, but rather a 
purchase by the new company of a portion only of the assets of the 
old, and the use of the new company as a liquidating and collecting 
agent for the old ; the principal owners of both being Meyer & Simon. 
The new company was permitted to occupy the premises of the old, 
it having ceased to do business, and the convenience arising from 
the same location, in view of the almost identical ownership of the 
two companies, made it natural that the new company should con- 
tinue the prior work of Stanford in closing up the business of the old 
company and collecting its accounts, and that in so doing there should 
be a confusion in the use of the moneys of each; proper charges 
and crédits being allowed and shown by the books. 

If there was no agreement on the part of the Stanford Company 
to assume the debts of the Phillipson-Harper Clothing Company, in 
considération of the transfer to it of the assets of the old company, 
then the notes given the bank by the Stanford Clothing Company were 
without considération and void as against the Stanford Clothing Com- 
pany, unless it was identical with the old company in ownership and 
in its creditors, and was merely the old company under a new name. 
The record abundantly shows that the Stanford Clothing Company 
was not only a separate légal entity, whose stock was owned by différ- 
ent parties and in différent proportions from that of the old com- 
pany, but that its creditors were also différent; the Stanford Cloth- 
ing Company having incurred new mercantile obligations outstanding 
when the pétition was filed, amounting to about $25,000. A voluntary 
assumption of the indebtedness of the old company by the new would 
clearly be inoperative against those who were creditors of the new 
company alone. 

[2] Was the bank a holder without notice of the want of considéra- 
tion for the renewal paper? It is conceded that the bank's cashier 
had actual knowledge that the two corporations were separate légal 
entities, and that the new corporation was paying the debt of the old 
by the renewal transaction. This put him on inquiry as to whether 
a valid considération existed for the renewal. Payment by one cor- 
poration of the debts of another is not in the regular course of busi- 
ness, and the taker of paper, with notice that it is of this character, 
takes it at his péril. Enslen says that he was informed by Phillipson 
that the new corporation would take care of the debts of the old. 
Phillipson says he told him that the new corporation had absorbed 
the old and taken over its assets, but did not testify that he told En- 
slen it had assumed the debts of the old. 
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In any event, the duty of inquiry resting on Enslen was net dis- 
charged by stopping his inquiry with Phillipson. He knew that Phil- 
lipson had negotiated the original loan for the old company; that he 
represented Meyer & Simon, the indorsers on the original paper, and 
was Simon's brother-in-law. In procuring the taking up of the notes 
of the old company by those of the new, he was acting in an adverse 
capacity to the new company. His interest, both through his own- 
ership of stock in the old company and the indorsement of his 
bro'ther-in-law on the old company's paper, was to obtain the release 
of the old company's obligation by the substitution of the new. In- 
quiry of a person with such an adverse interest to the new company 
is not sufficient. ' It is manifest that. Enslen relied on the sufficiency 
of the indorsement of Meyer & Simon On the new paper as on the old, 
and was induced to refrain from further inquiry for this reason. 
Inquiry from Stanford, the président. of the new company, was easy. 
Stanford, was in Birmingham each week, and lived in Atlanta. In- 
quiry from him, as shown by his testimony, would hâve revealed the 
truth. He had no interest except in the new company. 

Thè bank could not hâve held the Stanford Clothing Company on 
such voluntary notes, nor can it liold the estate of the bankrupt. The 
case of McEellan v. Détroit File Works, 56 Mich. 579, 582, 23 N. W. 
321, 322, is in point. The court said: 

"The case was such that the plaiiitiff in'ust be deemed to hâve accepted 
renewals of the notes with knowledge of ail the faets. They held partner- 
ship notes, and they accepted corporation notes In renewal ; and they niust 
be deemed to hâve known that an oHlcer of a corporation can hâve no gên- 
erai authority to give the notes of tlie corporation to take up the outstandiug 
obligations of members ; spécial authority would be reciuired to euipower him 
to do so, and those iiersons who should venture to take such notes from 
him must, at their péril, ascertain whether this spécial authority has been 
conferred. * * * An offlcer of a corporation cru never bave implied au- 
thority to give such notes (renewal of another's debt). They are presump- 
tiyely accommodation notes, given to take up the notés of third parties, and 
in order to support theni it would be necessary to overcome the presumptlon 
against authority by express afSnuative showiiig ; the gênerai authority to 
make notes for the corporation being insufflcient for the purpose. [Citlng 
cases.] Tlie gênerai authorit.v to liiake commercial paper in the name of a 
corporation is given to be exercised for the benefit or in the business of the 
corporation, not for the benefit or in the business of others ; and it is there- 
fore obvions that one who takes such paper with Icnowledge that it is not 
given for a corporate purpose ciui bave no claim to the protection wbich the 
law accords to a hona flde purchaser." 

For thèse reasons, the action of the référée in disallowing the claim 
is confirmed, and the pétition to review his ruling is denied, at the 
costs of the petitioner. 
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BAKBEE ASPHALT PAVING CO. v. FORTÏ-SBCOND ST., M. & ST. N. 

AVE. RT. CO. 

(Circuit Court, S. D. New York. March 11, 1911.) 

Stkeet Bailkoads (§ 58*) — Opération bt Receivebs— Exchanqe or Teans- 

FEES. 

A receiver of a fédéral court, operatlng a street railroad, will not be 
directed to Issue transfers to passengers over the Une of another Com- 
pany, which refuses to honor them or to exchange, and whlch exchange 
tlie court Is wltbout .iurisdietion to compel. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dlg. § 58.*] 

In Equity. Suit by the Barber Asphalt Paving Company against the 
Forty-Second Street, Manhattanville & St. Nicholas Avenue Railway 
Company. On pétition for instructions to receiver in the matter of 
transfers. Pétition denied. 

Ferguson & Ferguson, for the motion. 
Evarts, Choate & Sherman, opposed. \ 

LACOMBE, Circuit Judge. The receiver is and always bas been 
ready and wilhng to exchange transfers with the Belt Line at the 
points named, viz., Forty-Second street and First avenue, and Forty- 
Second Street and Tenth avenue; but the Belt Line (Central Park, 
North & East Railroad), since it bas been operated by owners after it 
was taken ont of the Metropolitan system, bas refused to agrée to such 
exchange. This court has no jurisdiction to require it to do so. Un- 
der thèse circumstances, it would not be a "public convenience" for 
the receiver of the Forty-Second Street road to issue transfers to the 
Belt Line, knowing that road would not honor them. On the contrary, 
such action on bis part would be an imposition on the traveling public, 
and highly improper. For thèse reasons this application is denied. 

If petitioner will induce the Belt Line to agrée to accept and give 
transfers at those two points, the receiver will do the same, without 
it being necessary to apply to this court to instruct him to do so. If 
petitioner wishes to apply to some state tribunal to siecure such action 
by the Belt Line, and thinks it necessary to join the receiver as a party 
moved against, he may do so without further leave of this court. 



In re MILET. 
(District Court, N. D. West Virginia. April 25, 1911.) 

1. Vendob and Pukchaseb (§ 46*) — Contract— Consteuction. 

Wliere a contract for the sale of real estate was wrltten by the vendor 
who was a lawyer, it would be construed most strongly against him. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. § 
46.*] 

2. Principal and Agent (§ 103*) — Scope of Authoritt— Knowledge. 

Where a vendor, in selling certain real estate, dealt with the vendee 
as agent for another, It was Incumbent on him to Inform himself as to 
the extent of the vendee's authority, for he could not assume, because he 

•For other cases see same toplc & § NUMBiiB in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
187 F,— 12 
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knew the agent was authorlzed by his principal to pnrchase cattle, sheep, 
and liags, that he was authorlzed to purchase hôtel properties for hlm. 
[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 278- 
293 ; Dec. Dig. § 103.»] 

3. Principal and Agent (§ 141*) — Written Contraot— Personal Liabilitt 

OF ""Agent." 

The Word "agent," written after the name of the vendee In a written 
contract for the sale of real estate without further disclosure of the per- 
son for whom he was agent, would be rejected as surplusage or treated 
as descriptio personœ, and not a word of limitation. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. S 497 ; 
Dec. Dig. § 141.», 

For other définitions, see Words and Phrases, vol. 1, pp. 262-270; vol. 
8, p. 7569.] 

4. Vendor and Pubchaser (§ 33*) — Contract— CANCEiiATiON—FALSE Rep- 

résentations. 

Claimant belng approached by the bankrupt, who was agent for G. to 
purchase stock, with référence to the purchase of certain hôtel proper- 
ties, a contract was agreed on, and claimant, being a lawyer, drew the 
contract, In which the bankrupt was named as the vendee with nothing 
to show that he was acting for G., except that the word "agent" was 
written after his name. The bankrupt was given possession of the prop- 
erty and allowed to make Improvements, and required to board the claim- 
ant and his wife. Thereafter G. repudiated the contract, but claimant 
accepted a draft on G. for $3,000 for the flrst payment under the agree- 
ment ; G. charglng the amount to the bankrupt's account as an advance- 
ment. Claimant took no steps to ascertain from G. whether the bankrupt 
was authorlzed to purchase the property for hlm at the time of the sale, 
though he could hâve done so by wire In a few hours. Held, that claim- 
ant was not entitled to repudlate the contract because of alleged false 
représentations that the bankrupt was acting as agent for G., and not 
for himself. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. { 
S3.*] 

In the matter of the bankruptcy proceedings of John R. Miley. On 
pétition to revise an order of the référée directing a sale of certain 
real estate by the trustée against the objections of the vendor. Af- 
firmed. 

W. C. Kilmer and Dailey, Gamble & McCauley, for petitioner. 

W. H. Griffith and H. H. Emmert, for trustée. 

DAYTON, District Judge. I hâve very carefully considered the 
matters involved in this controversy which hâve been exhaustively 
and ably argued by counsel. The référée has filed an elaborate opin- 
ion in support of the ruling made by him, in which the facts are set 
forth. As I purpose to file this opinion as part hereof, I will not re- 
state the facts. I am convinced that I must sustain the conclusions 
arrived at by the référée, for thèse reasons : 

[1, 2] First. The contract, having been written by Carr, must bc 
construed the stronger against him. If he was dealing with Miley as 
agent of Gebhart, it was incumbent on him to inform himself as to 
the extent of such agency in advance of contracting. He was not au- 
thorlzed in my judgment, because he knew Miley was Gebhart's au- 
thorized agent to purchase cattle, sheep, and hogs, to assume that he 
was his agent to purchase hôtel properties. 

*For other caaes se« same toplc & S numbbi! in D«o. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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[3] The Word "agent," following Miley's name in this contract un- 
der seal, without further disclosure of for whom he was agent, might 
well be held either surplusage or a word of description, and not limi- 
tation. If this had been a deed rcorded, this word would not hâve 
prevented a créditer of Miley from obtaining a judgment lien against 
the property, good against any claim of title by Gebhart as principal. 
The cases in West Virginia go very far to hold that in such contracts 
the agent alone is personally bound. See Rosendorf v. Poling, 48 W. 
Va. 621, Z7 S. E. 555; Dyer v. Duffey, 39 W. Va. 149, 19 S. E. 540, 
24 L. R. A. 339; Curry v. Haie, 15 W. Va. 867; Devendorf v. W. Va. 
Oil Co., 17 W. Va. 135, 149, 150; Hurst v. Hurst, 7 W. Va. 289; 
Scraggs V. Hill, 37 W. Va. 706, 17 S. E. 185 ; Knowlton v. Campbell, 
48 W. Va. 294, 37 S. E. 581 ; Martin v. R. R. Co., 48 W. Va. 543, Z7 
S. E. 563. 

[4] As to the contention that Carr was misled by false représenta- 
tions on the part of Miley as to his acting solely as Gebhart's agent in 
the purchase, I am compelled to hold such contention untenable be- 
cause (a) he drew the contract, as I hâve above pointed out, so as by 
law to bind Miley personally and alone, not Gebhart ; (b) he gave pos- 
session of the property to Miley; (c) by other terms of the contract 
provided that Miley should board himself and wife; (d) allowed Miley 
personally to make improvements on the property; (e) accepted, aft- 
er Gebhart had personally repudiated the contract, payment of the 
same $3,000 draft drawn by Miley on Gebhart instead of returning 
it and promptly, if the exigencies required, resorting to légal proceed- 
ings to set aside and annul the contract and reclaim the property. 

That Gebhart, after full knowledge of the facts and after he had re- 
pudiated the contract, paid this draft and charged it on his books to 
Miley, very clearly establishes him a creditor of Miley as to this $3,000, 
nothing more and nothing less. He and Carr could not enter into a 
légal contract whereby, in effect, Gebhart could pay $3,000 to Carr on 
Miley's purchase price, charge it to and recover it back from Miley, 
at the same time repudiate Miley's contract, whereby Carr would still 
hâve the property with ail of Miley's improvements thereon, and, when 
Carr sold it to some one else, get back the $3,000 a second time as 
well as one-fourth of the surplus over and above Miley's contract 
price of $12,000 that Carr might realize from such sale. If Carr had 
been misled by Miley's représentations as to his agency, when Geb- 
hart came forward and repudiated the contract, the right and proper 
thing to hâve donc would hâve been to call in Miley, restore to him 
the protested draft for $3,000, cancel the contract with him, and se- 
cure repossession of the property. 

Otner reasons for the conclusions reached are set forth in the 
referee's opinion attached hereto. 

Let order be entered affirming in ail respects the decree entered by 
the référée. 

NOTE. — The opinion of James D. Butt, référée, is as f ollows : 
Briefly stated, the facts in this case are as f ollows: On the 20th day of 
April. 1910, H. S. Carr and wife entered into a wrltten agreement, under seal, 
with John E. Miley, agent, agreeing to sell to the said Miley agent the Mul- 



180 187 FBDBRAIj REPORTEE 

len Hotel property and some extra lots thereln set forth, located at Moore- 
field, W. Va., for the sum of $12,000. The terms of payment are fuUy set 
forth In the written agreement whlch Is flled as an exhibit with the pétition 
of the trustée, and admitted by the said Carr in his pétition or answer in the 
case. On the Ist or 2d day of May, 1910, said J. R. Mlley, agent, was placed 
in possession, custody, and control of ail of the property named in the agree- 
ment of Àprii 20, 1910, and so remained until August 25, 1910, when he turned 
the same over to Jno. O. Lemen, receiver in bankruptcy ; said Jno. E. Miley 
having been adjudicated a banlirupt on the 24th day of August, 1910. The 
receiver held the property till on the 16th day of September, 1910, when he 
was elected by the creditors, trustée of the said estate, and then as receiver 
turned the same over to the trustée in bankruptcy, and as such bas since held 
It in his possession, custody, and control. Between the Ist day of May, 1910, 
and August 25, 1910, It Is not dênied that, whilst Jno. H. Mlley, agent, was 
in possession, custody, and control of the property mentioned in the agree- 
ment, he placed thereon permanent and valuable improvemeuts to the value 
of f rom $300 to $500, and that such was its condition wben it came into the 
hands of the trustée in banliruptcy. 

On the 3d day of Oetober, 1910, âf ter proper and admitted notices to ail 
of the creditors, including H. S. Carr, the vendor under the agreement of 
April 20, 1910, the said tnistee filed a pétition with the référée praying an 
order directing him to sell at public auctlon the said "MuUen Hotel prop- 
erty" and ail the other real estate mentioned in the agreement of April 20, 
1910, for the beneflt of the estate of John R. Miley, bankrupt Whereupon, 
the said H. S. Carr flled a pétition with the référée, settlng out facts from 
which he claimed "that the agreement of April 20, 1910, had been procured 
by misrepresentation and fraud on the part of said Jno. R. Miley, agent," and 
prayed that the pétition of the said trustée be dismissed. Upon thèse two 
pétitions, together with the testlmony presented and oral argument of coun- 
sel and briefs submitted, the référée heard and considered the case, and on 
the 19th day of Oetober, 1910, entered an order sustaining the pétition of the 
trustée and directing him to makë sale of the property as set out in his péti- 
tion, ail of which appears at full length in the order and certificate for re- 
view. The jurisdiction of the référée to hear and détermine ail the questions 
raised by the petitioners was not denled, and therefore ail parties are in a 
court of equity, and, in accordance with the procédure of such courts, will be 
granted or denied relief. In re Rochford, 124 ï"ed. 182, 59 C. O. A. 388 ; A., 
T. & S. R. R. Co. V. Hurley, 153 Fed. 503, 82 O. C. A. 453, afflrmed in 213 U. 
S. 126, 29 Sup. et. 466, 53 L. Ed. 729; In re Blletson Oo. (D. C.) 174 Fed. 
859; Goal Land Case v. Ruftoer Bros., 21 Am. Bankr. Rep. 474, 165 Fed. 881, 
91 0. 0. A. 559 (4th Circuit). 

Where an executory contract of a banlcrupt comes to his trustée, it is for 
the latter to détermine what, if any, action he will take thereunder. If he 
is of opinion to enforce it will be of benefit to the creditors, he may take such 
action as he thinks the situation warrants. He may enforce it specifically, 
or he may invoke the aid of the court in subjecting the interest of the bank- 
rupt therein and "reduee the same to money." Mound Mines Co. v. Hawthorne, 
173 Fed. 882, 97 C. C. A. 394. (In this case spécifie performance was decreed 
in favor of the trustée.) "Trustées in bankruptcy can assume an executory 
contract of the bankrupt and dispose of it for the beneflt of the estate, and 
take such action under it as they may deem for the best interest of the es- 
tate." A., T. & S. F. R. Co. v. Hurley, 153 Fed. 503, 82 O. C. A. 453, afflrmed 
213 U. S. 126, 29 Sup. Ct 466, 53 L. Ed. 729. In this case the trustée 
In his pétition avers that it is for the best interest of the creditors to 
hâve the property in question sold and the proceeds applied for the bene- 
flt of the creditors. Mr. Carr in his pétition does not deny the exécution 
of the agreement to sell the Mullen Hotel property to Jno. R. Miley, agent, 
which is dated April 20, 1910, and that be placed said Miley in possession 
thereunder, and that said Miley was in possession of it when he was adju- 
dicated a bankrupt, and that Miley had placed thereon valuable and perma- 
nent improvemeuts, but rather seelcs to avold the agreement solely upon the 
grounds that it was procured from him by misrepresentation and fraud prac- 
ticed by said Miley. He does not ask a performance of the agreement by the 
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trustée. Therefore the pétition of Mr. Carr must be treated as one solely for 
a "rescission and eancellation by reason of fraud" of the agreement of April 
20, 1910. "The avoldance of transactions on the ground of fraud is a copious 
source of Jurisdietion in equlty.'' Adams, Equity, p. 175. In spealîlng of 
contracts obtained by misrepreseutation and fraud, Fry on Spécifie Perform- 
ance, at page 315, says: "They are not void, Init voidalile only. They are 
not a nullity." So, to entitle tlie complainant to relief under the avernients 
of his pétition, it nmst conform to the usual established rules of equity whicli 
prevall in sucli cases ; and he niust prove his avernients by testlmony so clear 
and explicit as to leave no doulit in the mind of the court. If in his pétition 
he fails to aver a state of facts from \\'liich the court c-an see that he Is en- 
titled to relief, the court on its own motion will deny it. Fougères v. Jones 
(C. C.) 66 Fed. .316. "A bill for rescission must contain clear and positive 
allégations showing the équitable rlght of the complainant to the relief 
asked." Post v. Beacon Pump Co., 84 F'ed. .371, 28 C. C. A. 431. 

At thls point it may be well to advert to the fact that the pétition in this 
case of Mr. Carr prays for no spécifie relief ; and query, whether under a 
prayer for gênerai relief the complainant in this case could obtain any relief 
other than for the aniount of his debt as set fortl) in his pétition. It is con- 
cc'ed that in many .iurisdietions courts of equity are very libéral in granting 
relief under a prayer for "gênerai relief," but tlie equity procédure of fédéral 
courts is very largely controUed l)y fixed rules, and rule 21 of equity rule.s 
says: "That the prayer ot the hill shall ask the spécial relief to which the 
plaintifC supposes hiniself entltled. and shall also contain a prayer for gên- 
erai relief." Tlnder the avernients of thls pétition, a mère dismissal of the 
pétition of the trustée would not be "consistent with the case if made out" 
(for it would place the subject-matter of the controversy in no one). Walden 
V. Badly, 14 Pet. 156, 10 L. Ed. 303 ; Ilobson v. Me Arthur, 16 Pet. 182, 10 L. 
Ed. 930. From the foregoing it seems tlie petitioner in this case niight well 
be denied any relief except for the aniount of his debt, if proven. "A court 
of equity is always reluctant to rescind, and will glve relief only when the 
clearest and strongest equity Iniperatively demands it." Grymes v. Sanders, 
93 U. S. 55, 23 L. Ed. 708. "The rules of law relating to spécifie performance. 
and those applied to the rescission of contracts, altliough not identically the 
same. hâve a near affinity to each other." Boyce's Ex'r v. Orundy, 3 Pet. 
210, 7 L. Ed. 655. and it niay therefore be deemed advisable to discuss some 
of the rules of equity applicable to spécifie performance. "Where a bill seeks 
relief on the ground of fraud, it should point out and state particular acts of 
fraud in a clear and in-eclse manner and with an averment of tlielr injurious 
result." Fletcher's Equlty Pleading and Practice, p. 131. "When tbere is an 
inconsisteney between an averment in a bill and a written instrument at- 
tached thereto as an exbibit, the latter must prevail." Lockhead v. Berkeley 
Springs Waterworks Co., 40 W. Va. 553, 21 S. E. 1031. "Repugnancy between 
the avernients of a bill and exhibit attached thereto renders the bill sub.ieet 
to demurrer." Little v. Snedocnr. .52 Ala. 167. 

The pétition of Carr avers that he made the agreement of April 20, 1910, 
with John II. Miley, agent for W. A. Gebhart. when, in fact, the agreement 
States that it was made with .John R. Miley, agent. If the exhibit with its 
récitals is to prevail, then the stateinent of inisrepresentation relative to 
Miley being the agent of W. A. Gebhart are not avernients of fraud, hence 
the petitioner has not complied with the rules of equity pleading which re- 
quires him to state in his pétition "facts in a clear and précise manner which 
would entitle hiin to relief." It is admitted that H. S. Carr. the party of the 
first part, under the agreement of April 20, 1910, drew up the same, and, be- 
ing lawyer of ahllity and great expérience, it must be presumed that he wrote 
into that agreement ail that the parties thereto intended, and It would there- 
fore seem that, when he failed to insert in the agreement the name of W. A. 
Gebhart as principal, the contracting parties did not so intend. "Any déc- 
larations made at the tlme, relative to the property, if not incorporated in the 
written contract, are presumed to hâve been abandoned by the parties as 
forming no part of it." Turner v. Navigation Co., 17 N. C. 236. The agree- 
ment between the parties in this case was redueed to writlng many days 
after it was made, and the courts hâve held "that reducing an agreement to 
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wrltlng is în most cases an argument agalnst fraud." Boyee's Ex'r v. Grundy, 
3 Pet 210, 7 L. Kd. 655. If thé law as hère stated is a correct exposition ol' 
the rules whicli sliould govern, tlien it is diffieult to see wherein tliis petitioner 
by the averments in his pétition has stated a case of fraud wherein a court 
of equity should grant hlni relief. In the leadlng case of Soutliern Develop- 
ment Co. V. SU va, 125 TJ. S. 250, 8 Sup. Ct. 881, .^1 L. Ed. 678, it is held, 
"that, in order to justify a court of equity in settiug aslde a contract on the 
ground of fraudulent niisrepresentation, the complainant must show by clear 
and décisive proof thtit the défendant has made a représentation In regard to 
a material fact, and that it was acted on by the complainant to his damage 
and Injury." On this subjeet for a full and elaborate discussion, see Crislip 
V. Gain, 19 W. Va. 438 ; Wamsley v. Currence, 25 W. Va. 543. "The party 
must hâve been misled to his injury by the représentations." Wilson v. Car- 
penter, 91 Va. 183, 21 S. B. 243, 50 Am. St. Rep. 824; Love v. Teter, 
24 \V. Va. 741. Pomeroy's Equity, § 898, says: "Xhe party must hâve suf- 
fered some pecuniary loss or injury as the natural Conse(iuence of his conduct 
induced by the misrepresentatlons. Fraud without resvilting pecuniary dam- 
age is not a ground for the exercise of remédiai jurisdlctlon.'' Kiefer v. 
Rogers, 19 Mlnn. 32 (Gil. 14), says "that false représentations whleh cause no 
Injury Is no ground for relief. The injury must be a pecuniary character." 
This seems to be the law of both fédéral and state jurisdlctlon. "A party 
seeklng a rescission of a contract must show that he has been misled in re- 
gard to a material matter by représentation and conduct of the other party 
to his injury" ; but courts will not rescind a contract when the party seeking 
it has not been prevented from obtaiuing and receiving ail the benefit eontem- 
plated by it and to whieh he is entitled under it. Seelley v. Reed (G. 0.) 25 
Fed. 361. "When no damage, présent or prospective, can resuit from a fraud 
or false représentation, or misrepresentation made, a court of equity will not 
entertain a pétition for relief." Dunn v. Remington, 9 Neb. 82, 2 N. W. 230. 
The pétition in this case utterly fails to state any facts from whieh an in- 
ference might even be drawn that he had suffered or was llkely to suffer any 
sort, character, or description of injury or damage by reason of the alleged 
représentation or misrepresentation of John R. Miley in relation to the con- 
tract between them of April 20, 1910. In the case of Atlantic Delaine Co. v. 
Jones, 94 U. S. 207, 24 L. Ed. 112. the court said: "The power of a court of 
equity to eancel a contract ought not to be exercised unless the fraud and 
false représentation set vip as a ground for relief are clearly proved, and the 
complainant has been thereby deceived and injured." If facts constituting 
pecuniary injury are not clearly set ont in the pétition, no proof of the same 
could be offered ; hence no relief In accordance with the rule laid down in the 
above case. Agaln, In cases where the deceived party desires to rescind a 
contract for fraud, Immediately upon the dlscovery of the fraud, he must 
notify the other party of his intention to disaffirm the contract. Pomeroy, 
Equity Jurisprudence, § 897. "He must do so promptly." Greenwood v. Fenn, 
136 m. 146, 26 N. E. 487. "When a party desires to rescind upon ground of 
fraud, he must do so at once. He Is not periuitted to play fast and loose. De- 
lay and vacillation are fatal to the right whieh before subsisted." Grynies 
V. Sanders, 93 U. S. 55, 23 h. Ed. 798. From Boyee's Ex'r v. Grundy, 3 Pet. 
210, 7 L. Ed. 655, it appears that the blll must aver that the deceived party 
gave notice to the other party "that he would résume possession of the prem- 
Ises and receive the rents and profits, for that he would not comply with the 
contract." There is nothing averred in the présent pétition showing that Mr. 
Garr ever gave Mr. Miley any such notice. The pétition does not aver that 
Mr. Garr whoUy relied upon the statements made by Jllley that he was the 
agent for Gebhart and that thereby he was induced to malce the contract. 
He did not seem to consider them material, for ail he did was to make in- 
quiry of the bank as to Gebhart's financlal standing. This Is ail he avers in 
his pétition. He could hâve easily wired Gebhart, and in a few hours found 
out the truth. If he had the full means of investigating the truth or falsity 
of the représentation and did not avail himself of them, he is presumed bo 
hâve acted on his own judgment, and In equity is estopped from compiain- 
ing. "If a party chooses to judge for himself and does not avall himself of 
ail the knowledge and means of knowledge open to him, he wUl not afterward 
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be allowed to say that he was decelved by the représentation." Pry on Spé- 
cifie Performance, p. 293. "Thèse pririciples are applicable, not only where 
the deceived party resists spécifie performance, but 'whcre he assumes the 
position of complainant and seeks to set aside the eontract on the ground of 
misrepresentation," Id. p. 297. 

It does seeni, therefore, that the petitioner under the averments of his péti- 
tion has not stated a case whleh entitles him to relief in a court of equity. 
But, ignoring what seems to be the fatal defect of the pétition, would the con- 
duct of the parties and tlie testimony show that Mr. Carr would be entitled 
to the relief he asked? Mr. Oarr has been a practiclng lawyer sinee 1866, 
Is a man of great expérience as a business man, and he was the vendor. He 
drew up the agreenient, and it must be presnmed that he wrote into it every- 
thing that he eonsidered niaterlal and for his own beneflt, but it is found 
from an inspection of the agreement of Aprll 20. 1910, that he omitted to 
mention the name of W. A. Gebhart ; furthermore, when the draft for the 
$3,000, being the flrst payment under the agreement, was given to him by 
John R Miley, agent, he accepted the same, and nowhere in his testimony 
does he state that thls was a mlstake or overslght on his part, and from this 
it is but fair to présume that he did not consider what Mr. Miley said relative 
to W. A. Gebhart as being at ail material, and this presumption is perfectly 
reasohable when it is recalled what Mr. Carr, in his testimony, says on that 
point. In substance he says: That. when Miley came to him to make the 
deal, he (Carr) wantod to make inquîry for whom the purchase was being 
made ; but that he (Miley) was very Indefinite, and did not seem inclined to 
say who it was for. "Oarr named several parties, and Miley said it was for 
some one living out of the state — said he was aeting for W. A. Gebhart. I 
don't know how he expressed it exaetly. I asked him whether he was author- 
ized by W. A. Gebhart to purchase the property. He told me that he would 
talk the matter over with Jlr. Gebhart — would purchase if he eould get It at 
a fair priée, words to that effect." This conversation took place several days 
before the agreement was drawn up and slgned. From this it will be seen 
that Miley was evasive and noneommittal to such an extent as to put Carr 
ou his guard and incjuiry if he eonsidered Gebhart's connection with the mat- 
ter as material and as an indueement for his action. He knew that for years 
Gebhart had been giving Miley finaneial aid in his business affalrs in Hardy 
county, and ail he seemed to care about was Gebhart's finaneial standing, and 
for that purpose alone he made inquii-y of the banli at Moorefield. Thls lan- 
guage of Mr. Miley to Mr. Carr is not what the courts define to,be a '"mis- 
représentation of the material fact," as an indueement for one to act upon, 
but rather as an opinion or "deal talk." "Mère dealing talk" does not amount 
to misrepresentation. Reynolds v. Palmer (0. C.) 21 Fed. 433. "Equity will 
not relleve against misrepresentation which is a matter of opinion and open 
to the inquiry and examination of both parties." Buckner v. Street (C. C.) 
15 Fed. 365. 

So from Mr. Carr's testimony on that point it does not appear that Miley 
ever made statements tliat would convince him or any intelligent man that he 
(Miley) was aeting as the agent for W. A. Gebhart in procuring the agree- 
ment of April 20, 1910 ; and take the testimony of Mr. Carr in its eutlrety 
and it absolutely falls to show that he has not reeeived ail the beneflts un- 
der it whlch he might bave reeeived had he made the same with any person. 
He was paid the flrst payment of $3,000 and holds a perfectly good lien (If 
he can establish it) for $9,000, the balance of the purchase priée. He flxed 
his own priée on the property at $12,000, and said in his testimony that It 
was fair, so nothing said by Mr. Miley eould hâve caused him the loss of a 
dollar. The property in question has been appraised at $14,500. and the tes- 
timony tends to show that it will bring more if put up at public sale. That 
being true, of what can he complain in a court of equity? It is true that the 
testimony tends to show that at times subséquent to the making of the agree- 
ment Miley did say that he thought he was buying the property for Gebhart, 
but that was only a matter of opinion, and for settlement between Gebhart 
and himself, and in nowise affeeted Mr. Carr. The testimony of both Carr 
and Miley is overflowing with inconsisteneies, but it must be remembered 
that Mr. Carr is deeply Interested in the présent controversy, and Mr. Miley 
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Is not. Ml*.. Càrr got the $3,000 — he is keeping It. Under an agreement niade 
with Gebhart of May 20th (but dated May 7tli), he is seeking to oust Miley 
and his creditors, jand get the property and sell it for the benefit of hirase)f 
and Gebhart, and,! if the property should sell for $14,500 as appraised, they 
would realize i|!14,500 and any divldend that niight he declared on the $.'î,000 
<cash payaient) instead of $12,000. The testimony shows that Mlley gave a 
draft on W. A. G«bhart in favor of Carr, dated :\Iay 2, 1910, for $3,000, the 
flrst payhient under the agreement of April 20th. This draft was to be paid 
on May Otli. ■ It is true that it was protested on the 5th of May for "nonac- 
ceptance," Mr. Gebhart being out of the city, but the fact remains that on 
the 9th of May Gebhart did honor this identical draft aud paid in and charged 
the amount against Miley ou his books. A statenient troni Gebhart to Miley 
of May 31, 1910, shows this fact, and the testimony also shows that in June, 
1910, Miley executed a note to Gebhart for $.3,000. thus tendlng to show aud 
support Jliley in his statement that Gebhart had loaned hira the $3,000. Mr. 
Fisher states that Gebhart told hiin that he had loaned Miley the $3,000. Mr. 
Plsher is a disinterested wituess in this case. In explanation of the payaient 
of the $3,000, ilr. (îebhart in his testimony undertakes to explaiii it by say- 
ing that it was really paid to CJnrr under the agreement between them dated 
May 7th (but made May 20th,) and was charged up against Carr on his (Geb- 
hart's) ledger, and that his clerk ouly charged it on the day book to Miley by 
niistake, and dId not carry it on the ledger. Now, the very best proof of that 
fact is the ledger itself or some mémorandum froni it. It was in the absolute 
control of Mr. Gebhart. He must hâve known of its importance in the prés- 
ent controversy. He came from Baltimore to Moorefield as a volunteer wit- 
ness, and is interested with Mr. Carr in the resuit, lie falled to produee the 
book or any statement from it ; hence the presumption is very strong that no 
such entry as he claimed was made in the ledger. and that its production 
would ln,iure his cause. "Where évidence is opened to interprétation and it 
is within the exclusive power of one party to show what the truth is, the 
failure of such party to produce the évidence will authorize the presumption 
that, if produeed, it would be unfavorable to hlni." Robinson v. Union C 
L. I. Oo. (C. 0.) 144 Fed. 1005. "The nonproductlon of évidence that would 
naturally hâve been produeed by an bonest and therefore fearless claiiuaut 
permits the inference that its ténor is unfavorable to the party's cause." 1 
Wigmore on Evidence, p. 368. 

Mr. E. E. Bonney, a disinterested wituess, testified that Mr. Carr told hini 
that he had sold the Mullen Hôtel property to .lolm R. Miley. and did not 
mention the name of Mr, Gebhart in connection with it. The testimony no- 
where shows that Gebhart ever refused to pay the draft which Miley drew 
on him in favor of Carr to carry out the provisions of the agreement of April 
20, 1910, but the testimony does show that on the evening of May 6th, when 
ail parties met in Carr's office in Moorefleld, Gebhart did agrée to "take care 
of said draft" for Jliley If he (Mlley) would furnish him (Gebhart) with a 
statement of the llve stock account between them. The very next day he 
did furnish that statement drawn up for him by Mr. Carr, and in it Miley 
recognized that he owed Gebhart tlie $3,000, Mr, Carr states that he never 
showed this statement to Mr. Gebhart, and has utterly falled to give satis- 
factory reasons for so doing. Mr. Gebhart's brother knew that this statement 
had been furnlshed by Miley, and that Carr had 't, and it is but fair to say 
that Mr. W. A. Gebhart saw it and knew its contents. So it appears that 
Mr. Miley did ail they asked of him in order "to take care of the $3,000 draft." 
AU the statements of Mr. Carr and Mr. Gebhart that the $3,000 draft was 
paid by Gebhart to Carr for the puriwse of "perniittlng Mlley to remaln in 
the hôtel untll the statement of the stock account should be furnished by 
Miley" is so unreasonable aud unconsclonable as not to merlt considération 
in a court of equlty, especially so when it is recalled that the stock account 
was furnished by Mlley the next day, thus asklng the court to believe that 
$3,000 was paid and accepted that a man might remain for 24 hours in a 
hôtel property, the reniai value of which is showu to be $100 i>er month. 
Thèse statements, though sworn to, are so absurd and unconsclonable that 
well might the maxim of "falsus in imo, falsus In omnibus," be applled to 
their entire testimony in this case. 
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The testimony In thls case shows that Miley complied with ail the require- 
ments of the agreement of April 20, 1910, and would hâve been entitled to his 
spécifie performance. Even If Miley had represented to Carr that he was the 
agent for Gebhart and It had turued ont to be a fact that he was not, stlll lie 
would hâve been entitled to a spécifie performance. "It is for obvions rea- 
sons necessary to constitute a misrepresentation which will prevent a specifi(; 
performance, that the statement in (juestion shall be so raaterial to the con- 
tract built on It that, if the statement be false. the eontract becomes one 
which it would be uueonscionable to enforce by the party malving it. There- 
fore, where A. induced a purchaser to thinlv that he was contractlng with K. 
throngh his (A.) agency, whereas he was eontractiiig with A. hiniself, but 
there was nothing to induee tlie helief that he would not bave contracted 
on the same ternis with A., or that he had sustaliied any loss from aeting 
under the mistake, the court enforces a performance of the eontract." Fry 
on Spécifie Performance (18S1 Ed.) p. 299. "A uiisrepresentation may or niay 
not be a fraud." Id. p. 282. 

When Carr and Gebhart entered into the agreement of May 20th (dated 
May 7th) to get this property away from Miley, sell it, and dlvide the proceeds 
ainong themselves, they both knew that Miley was insolvent ; that they had 
on the Ist day of May, 1910, put him in possession of the same under a eon- 
tract of sale; that the public must Isave known the faets, and from which 
and upon the strength of said possession Miley must hâve been abie to get 
further and enlarged crédit ; that from their view of the case he was hold- 
ing the same by fraud, stlll they perniitted him to remain in possession and 
control of the same without giving the public any notice of what they con- 
sidered changed relations between the parties, entered into an agreement in 
which they claimed that they, and not Miley, owned the property, failed to 
place the agreement on record, and perniitted this state of affairs to exist 
until in August, 1910, but a very short tinie before Miley was adjudleated a 
bankrupt. It might well be said that they were guilty of a fraud on the 
creditors of Miley during that period. Tliis seems to be the view taken of 
sueh transactions in Moore v. Tearney, 62 W. Va. 75, 57 S. E. 26.3, where it Is 
said "that one who put» it in the power of another to commit fraud must 
take the conséquences."' Neslin v. Wells, 104 U. S. 428, 26 T^. Ed. 802. In the 
case of A., T. & S. R. R. Co. v. Hurley, supra, it is said that "in bankruptcy 
proceedings courts of equity will act on broad e<iuitable Unes with a view of 
recognizing and enforcing the rights of ail parties claiming an interest in the 
estate." and. applying tliese principles to the présent case, the petltioner must 
show by clear, positive, and conclusive testimony that he is entitled to the 
relief whicli he asks. His testimony is vague, indeflnite, and contradictory. 
whilst the testimony offered to rebut his contention is fair, reasonabie, and 
comes from disinterested witnesses, and on the merits bas failed to ï>rove the 
averments of his pétition. On the question of jiroof in such cases in the 
Maxwell I^nd Grant Case, 121 U. S. 325, at pages 380 and 381, 7 Sup. Ct. 
1015, at page 1028, 30 L. Ed. 919, the court says: "Canceling a eontract is an 
exercise of the most extraordinary power of a court of equity, and cannot be 
exercised on a mère prépondérance of évidence. The évidence must be clear 
and unequivocal and convineiug, which does not leave the issue In doubt." 

For the reasons herein stated, the référée is of opinion that the petitioner, 
H. S. Carr, is not entitled to the relief which he asks In his pétition. 
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In re RANÏ)OLPH. 

(District Court, N. D. West Virginia. April 27, 1911.) 

1. Bankbuptcy (§ 267*) — Personal Propertt — Liens. 

Wliere a borse, wliicli came into tlie possession of the banlcnipt and 
was sold by tlie trustée, was iucluded in a deed of trust executed Sep- 
tember 23, 1907, duly acknowledged and reeorded, the beneficlary under 
tbe deed was entitled to a préférence lien on tbe proceeds of the sale. 

[Ed. Note.' — For otber cases, see Banliruptcy, Dec. Dig. § 267.*] 

2. Bankbuptcy (§ 196*) — Execution Liens — Injunction — Effect. 

Code W. Va. 1899, c. 50, § 1.S9 (Code 1906, S 2090), provides that from the 
tlme an exécution cornes into the hands of an officer to be executed It 
shall operate as a lien on ail the personal property of the .ludgment 
debtor liable to be seized under It, and chapter 141, § 3 (section 4173), pro- 
vides that the lien acquired under section 2 (section 4172) shall cease 
vsrheriever the rlght of the judgment creditor to levy the writ of tleri 
facias under which the lien arises, or to levy a new exécution on bis 
judgment, ceases or is suspended by a forthcoming bond being given or 
forfeited, or by an appeal, or otherwise. Held. that, where an exécution 
was seasonably issued and levied, an injunction sued out to restrain a 
sale thereunder by strangers to tbe exécution, from whom only a nominal 
bond to indemnify for damages and costs was required, did not destroy 
the lien by vlrtue of section 4173, and that, on the injunction being sub- 
sequently dissolved, the exécution creditors were entitled to the beneiit 
of the lien in determining tbeir right of priority in the distribution of 
the judgment debtor's assets in bankruptcy. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 196.*] 

3. Bankruptcy (§ 355*) — Trust Deeds — Rights of Surety. 

Where trust deeds were executed by a bankrupt to secure the benefl- 
ciaries as surettes, the beneficiaries were not entitled ta be paid Personal ly 
the amounts of the debts for whlch they were sureties ont of the baul^- 
rupt's estate, but were only entitled to liave sucb debts paid to the credi- 
tors out of the proceeds of the property included in the deeds, and to a 
release of their liability as sureties. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 355.*] 

4. Bankruptcy (§ 345*) — ^Claijis — Priority — Trust Deed — Record — Execu- 

tion. 

Where a trust deed was not admitted to record until after liens had 
been acquired under exécutions, and the exécution creditors had no knowl- 
edge of the deed at the time their liens attached, such liens will be given 
priority in distribution of the grantor's estate in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 345.*] 

In the matter of bankruptcy proceedings of Rufus H. Randolph. 
On pétition to review an order of tlie référée determining the order 
of priorities and préférences with référence to certain claims. Re- 
versed and remanded. 

Davis & Davis, for trust creditors. 

Charles G. Coffman, for exécution creditors. 

E. G. Smith, for Wesley Steele. 

DAYTON, District Judge. Pétition in bankruptcy was filed in 
this case on May 20, 1909. The usual référence to a référée was 
made, and the case is now before me to review his action in ascertain- 
ing and fixing the order of priorities and préférences given by him 

•For other cases see same topio & § numbek in Dec. & Am. Dlgs. 1907 to aate, & Rep'r Indexes 
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to certain claims and refused as to others. The clainis allowed préf- 
érence are : 

[1] (1) In favor of Jesse F. Randolph for a balance of $59.24, 
which the référée held to be a first lien upon the proceeds derived f rom 
the sale of a "bay horse named Prince." The facts touching this claim 
are that the bankrupt on September 23, 1907, executed to claimant, 
Jesse F. Randolph, his note for $125, and, to secure the same, on the 
same day executed a deed of trust on "one bay horse about fourteen 
years old known as the Innis horse, one bay horse this dtiy bought of 
J. F. Randolph and one pony this day bought of Clete Randolph." 
This deed of trust was regularly executed, acknowledged, and ad- 
mitted to record! on September 25, 1907. Payment has been made 
upon the $125 until the balance due is $59.24, with interest. There 
is no question but what the "bay horse Prince" was one of the horses 
included in the deed of trust, that he was taken possession of by the 
trustée in bankruptcy and sold. This claim was properly allowed as a 
spécial lien upon the proceeds arising from the sale of this horse. 

(2) A claim aggregating $311.07 as of February 28, 1909, in favor 
of D. S. & T. B. Smith, based upon a justice's judgment rendered No- 
vernber 27, 1908, upon which exécution issued December 4, 1908, was 
received by a constable the same day at 4:20 p. m., levied January 14, 
1909, returned not satisfied February 3, 1909, because of the service 
upon the constable of an injunctive writ issuing from the circuit court 
of Harrison county, W. Va., inhibiting sale of the property levied up- 
on. The référée allowed this claim as a first lien upon the whole of 
the bankrupt's assets after payment of the spécial lien out of the pro- 
ceeds of sale of the horse Prince, an exemption allowance to the bank- 
rupt, and a labor lien to one Fox. 

(3) A claim to Harrison Bâtes aggregating $73.12 as of said Feb- 
ruary 28, 1909, based upon a justice's judgment rendered December 
12, 1908, upon which exécution issued December 12, 1908, was re- 
ceived by a constable the same day at 5 :20 p. m. levied January 14, 
1909, andi returned not satisfied February 3, 1909, by reason of the 
same injunction order. 

(4) A claim of Homer Swiger aggregating $63.47 as of same date, 
based upon a justice's judgment rendered on the same day, December 
12, 1908, received and levied on the same day and hour as the Bâtes 
one, and returned unsatisfied for the same reason. Thèse two claims 
were heldi by the référée to be of equal priority, second in order after 
payment of the three claims above set forth. 

(5) A claim of W. H. Nesbitt aggregating $46.05, based upon a 
justice's judgment, rendered December 18, 1908, upon which exécu- 
tion issued December 28, 1908, was levied January 14, 1909, and re- 
turned unsatisfied by reason of the same injunction order. This claim 
was allowed third priority by the référée after the three claims to the 
bankrupt, to Fox, and to J. F. Randolph, as above set forth. 

The référée refused to allow as preferred claims : 

( 1) A claim of S. C. Bond and D. G. Davis for $500 upon which 
préférence was claimed, based upon the following facts: On Feb- 
ruary 1, 1908, the bankrupt executed a deed of trust to Ernest Ran- 
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dolph, trustée, whereby he conveyed a number of horses and otlier 
Personal property to secure and indemnify said S. C. Bond and D. G. 
Davis as sureties upon a $1,000 note, executed by the bankrupt to 
Clete Randolph payable in six months. No provision was made in 
the deed to secure future renevvals of tbis note. This deed of trust 

was acknowledged on "the day of February, 1908," and admit- 

ted to record on the 13th day of February, 1908. The évidence shows 
that some of the horses conveyed by this trust deed died or were sold 
or disposed of and did not pass into the hands of the bankrupt's trus- 
tée, that part of the debt was paid, and that on August 1, 1908, a note 
for $500 was executed to the Merchant's & Producer's Bank of Sa- 
lem, W. Va., by the bankrupt and claimants Davis and Bond as sure- 
ties for the residue of this trust debt, which is still due and payable to 
this bank, and has not been paid by thèse sureties. 

(2) A claim of $347.89 of S. C. Bond upon which préférence was 
claimed, based upon the following facts: On August 5, 1908, the bank- 
rupt executed a note to the First National Bank of Salem, W. Va., for 
$1,020. The claimant Bond became surety upon this note, and on the 
same day took from "R. H. Randolph and Company" a deed of trust 
upon "eighteen head of horses, eight sets of double wagon harness, 
eight road wagons and one boiler truck, ail witli chains and fixtures 
complète and including ail the property of that description belonging 
to the party of the first part" to indemnify and secure himself as such 
surety. This deed of trust was signed, "R. FI. Randolph, Président," 

and acknowledgment was taken as of "this day of August, 

1908," from the bankrupt in the form provided to be used where a 
corporation acknowledges a writing by and through its président. 
This deed of trust was not admitted to record until January 12, 1909. 

The objection urged against the allowance as preferred of the claims 
of D. S. & T. B. Smith, Harrison Bâtes, Honier Swiger, and W. H. 
Nesbitt are substantially the same, and may be considered together. 
It is insisted it is not sliown (a) what property levied upon by claim- 
ants' exécutions was actually owned by the bankrupt on the day the 
pétition in bankruptcy was filed; (b) that no exécutions were at that 
time in the hands of the officer, and therefore no liens existed upon the 
bankrupt's personal property at that date in favor of thèse judgnient 
creditors of his ; (c) that collection of exécutions theretofore issued 
and levied had been enjoined and by reason of such injunction had 
been returned by the officer unsatisfied. 

[2] Thèse four exécutions were issued in December, 1908, and from 
the date of issue became liens upon ail the personal property of the 
debtor under section 2090 of the Code 1906 (Code 1899, c. 50, § 139) 
of this State, which provides: 

"From the time the exécution came into the hiinds of such officer to he 
executed, it shall operate as a lien ou ail the personal property of the judg- 
ment debtor, liable to be seized uuder it." 

The exécutions were returnable in 60 days, but before this time their 
collection out of the property levied upon was enjoined. This injunc- 
tion was granted February 2, 1909, and was not dissolved until the 
31st day of May following. In the meantime, on the 20th day of 
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May, the debtor had been adjudged a bankrupt. The question practi- 
cally résolves itself into determining what légal effect this injunction 
had upon thèse exécution liens. Did it destroy them, or only suspend 
them, and did they revive after the dissolution of the injunction? This 
question is a very perplexing one, and there is no direct authority in 
point in West Virginia to which I hâve been cited by counsel or hâve 
been able to find. In 17 Cyc. 1197, it is said: "By the gênerai rule an 
injunction releases the levy and the lien created by it" — citing the three 
cases from Kentucky of Mallory v. Dauber, 83 Ky. 239 ; Keith v. 
Wilson, 3 Metc. 201 ; Lockridge v. Biggerstaff, 2 Duv. 281, 87 Am. 
Dec. 498, contra ; Damorere v. Cox, 32 La. Ann. 246. Also : 

"The reason is that It would ruin both debtor and créditer if the sherlfC 
should be required to hold the goods to the termination of an injunction bill 
in chancery. The same reason it Is obvions would equally apply if the in- 
.iunction be sued eut at the instance of a third person." Telford v. Cox, 15 
Lea (Tenn.) 298, 299. 

"When an oflicer retums an exécution levied and stopped or stayed by in- 
.lunction or supersedeas, the return Iniiwrts a cessation of the levy and a re- 
lease of the property." Ela v. Welch, 9 Wis. .395, 400. 

If the défendant has given a forthcoming bond the issue of an in- 
junction against the enforcement of the exécution excuses him for not 
delivering the property levied on, and thiç without forfeiting bis bond. 
Hull V. Bloss, 27 W. Va. 654. See, also, Newlin v. Murray, 63 N. C. 
566, where it is held that the fact that before the return of the process 
the injunction by consent is dissolved can make no change in the rule. 
And this is based upon the assumption that the injunction bond after 
dissolution stands as security for the debt enjoined, and subséquent 
exécution creditors are entitled to sell the property and receive the 
proceeds. In accord with this would seem to be the statutory provi- 
sions of this State which require an exécution debtor seeking to enjoin 
to exécute bond with security sufficient to pay the debt, interest, costs, 
and damages and to indemnify the sureties upon any forthcoming bond 
that may hâve been given for the delivery of the property levied upon. 

And it is still further insisted by counsel for the petitioners seeking 
revision that the question is settled by statute sections 2 and 3, c. 141 
(Code W. Va. 1906, §§ 4172 and 4173), the latter reading as follows: 

"3. The lien acquired under the preceding section shall cease whenever the 
rlght of the Judgment créditer to levy the writ of fieri facias, under which 
the said lien arises, or to levy a new exécution on his judgment, eeases or is 
suspended by a forthcoming bond being given and forfeited, or by an appeal 
or otherwise." 

This contention is based upon the assumption that the words "or 
otherwise" fairly include a suspension of the exécution by injunction. 
This section 3 of the statute, taken bodily from the Virginia Code of 
1849, except this word "otherwise" has been substituted for the words 
"other légal process," has been applied, but not construed, in the fol- 
lowing cases : Puryear v. Taylor, 12 Grat. (Va.) 401 ; Evans v. Green- 
how, 15 Grat. (Va.) 153; Charron v. P.oswell, 18 Grat. (Va.) 216; 
TrevilHan's Ex'rs v. Guerrant's Ex'rs, 31 Grat. (Va.) 525; Frayser's 
AdmV v. Railway Ce, 81 Va. 388; Hicks v. Roanoke Brick Co., 94 
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Va. 741, 27 S. E. 596; Boisseau v. Bass, Adm'r, 100 Va. 207, 40 S. E. 
647, 57 L. R. A. 380, 93 Am. St. Rep. 956; Spang v. Robin son, 24 
W. Va. 327. In none of thèse cases, however, was its application 
made to suspensions by injunction. In Werdenbaugh v. Reed, 20 W. 
Va. 588, it is discussed and held to apply where the right to sue out 
exécution on the judgment or to revive it by scire facias is barred by 
the statute of limitation. 

It would seem clear that if an exécution debtor himself should re- 
sort to an injunction staying his creditor's right to enforce his exécu- 
tion, giving bond to secure the debt, costs, and damages, it would be 
clearly within the scope of this statute, as much so as if he took an 
appeal to the judgment on which the exécution issued, or gave a bond 
for the forthcoming of the property upon which the exécution had 
been levied, but does this statute refer to proceedings other than those 
between the parties themselves? How about an injunction sued out, 
not by the exécution debtor, but by a claimant of the spécifie property 
levied upon, or a part thereof, which may not exceed in value but a 
small part of the whole debt, and may be but a small portion of the 
debtor's property that could hâve been levied upon? In this connec- 
tion it is well to remember that under section 2 of this chapter 141 of 
the Code, and by the cases above cited, it is well settled that by the 
issuance of an exécution a créditer acquires a lien "upon ail the Per- 
sonal estate of which the judgment debtor is possessed, or to whidi 
he is entitled, and upon ail which he may acquire on or before the re- 
turn day thereof, although not levied on nor capable of being levied 
on," and that this lien thus acquired continues in this state and Vir- 
ginia after the return of the exécution, and ordinarily until the debt 
is either paid or the judgment is barred by limitation. Huling v. Ca- 
bell, 9 W. Va. 522, 27 Am. Rep. 562; Wiant v. Hayes, 38 W. Va. 681, 
18 S. E. 807, 23 L. R. A. 82; Charron v. Boswell, 18 Grat. (Va.) 216. 
Might not very grave and serious injustice be donc a large exécution 
créditer by allowing this lien on the debtor's whole property to be de- 
stroyed by reason of the suing out of an injunction based upon ad- 
verse claim to a small part of such property, actually levied upon, by a 
third party? It would seem so, and a junior exécution créditer might 
in given circumstances secure the suing out of just such an injunction 
in order to get out of the way the lien of the créditer prier to his own. 

Turning to the décisions of other states, we find the law as te this 
question very unsettled. As shown by authorities heretofere cited, a 
number seem te hold that an injunction opérâtes as a release. Others 
only as a suspension ef the lien. Miller v. Estill, 8 Yerg. (Tenu.) 452 ; 
Andersen v. Tydings, 8 Md. 427, 63 Am. Dec. 708 ; Pettingill v. Mess, 
3 Minn. 222 (Gil. 151), 74 Am. Dec. 747. And still others make its 
opération dépendent upon the character of the bond required. Con- 
way V. Jett, 3 Yerg. (Tenu.) 481, 24 Am. Dec. 590, where Green, J., 
says: 

"Were it not for the security the law bas provided for the creditor, whose 
exécution may be eujolned, It would be extremely unreasonable that he should 
lose his lien on account of an injunction, when he was guilty of no fault or 
négligence himself." 



IN KE EANDOLPH 191 

See, also, Mitchell v. Anderson, 1 Hill (S. C.) 69, 26 Am. Dec. 158. 
Freeman in his work on Executions (volume 2, pp. 270, 271, § 27la 
[3d Ed.] says: 

"We think the more lojrical vlew of tliis question is that, as an iujunction 
opérâtes solelj' upon the person of the party enjoiued, its effect does uot ex- 
tend to the Judgment or lien which that person has ; that such jud^nieut or 
lien continues in légal existence, notwithstandiug the temporary restraiut 
on Its owner ; and that, when the restraiut is renioved by the dissolution of 
the iujunction, the .lucigment, and ail liens derived thereunder, may be en- 
forced as though the restralnt had never heen iuiiwsed." 

Spelling, in his work on Injunctions, takes the same view (volume 1, 
§ 178), saying: 

"And where property has been seized and is about to be sold uuder process, 
and the sale Is suspended by an Injuuction, the lien is not i-eleased ; and the 
property still remains In légal custody pending the exécution." 

High takes the same position.. 1 High on Injunctions (4th Ed.) 
p. 149, § 127. So, also, Black in his w^ork on Judgments (volume 1 
[Ist Ed.] § 253). Finally, in Bartlett v. Gayle, 6 Ala. 305, 41 Am. 
Dec. 52, a further distinction is drawn between an injunction sued 
out at the instance of the exécution debtor and one procured by a 
stranger. It is there held: 

"Where an exécution sale is enjoined at the suit of a stranger to the judg- 
ment, the injunction bond glven by him does not destroy the judgment lien. 
It opérâtes as a seeurity for damages that may accrue by delayiug the sale." 

And this ruling was made by this court that had heretofore held 
that the suing out of an injunction by the exécution debtor would re- 
lease the lien. Mansony v. Bank, 4 Ala. 735. 

In this case hère the injunction was sued out by Davis and Bond, 
Etrangers to the exécution, from whom only a nominal bond to in- 
demnify for costs and damages was required, and they are the same 
parties who are now seeking to destroy thèse exécution liens by reason 
of their own act of obtaining such injunction. 

In view of ail thèse authorities and the facts involved, I am driven 
to the conclusion that this section 3 of chapter 141 was not intended 
to release exécution liens enjoined by strangers thereto, where bond 
for costs and damages alone was required and given. I am the more 
convinced of this because of the great injustice of its opération if it 
was allowed such construction as illustrated by this and similar cases 
and the wide open door it would leave for sharp practice and unfair 
advantage to be taken. 

I am further led to this conclusion by the fact that West Virginia 
and Virginia hâve gone so much farther than some other states in 
perpetuating the liens of thèse exécutions until substantially the judg- 
ments were paid or barred by limitation on ail personal property, 
whether capable of being levied on or not. It surely could not hâve 
been the purpose of the Législature that such a broad, comprehensive, 
and enduring lien should be swept away by reason of an injunction 
sued out by a stranger, claiming that he had title to some items of 
debtor's property levied upon. I find, therefore, that there was no 
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error in tHe referee's ruHng that thèse exécution liens existed and were 
to be decreed for as such. 

[3] To the ruling of the référée rejecting tlie trust :debts of Bond 
and Davis and of Bond, as secured daims because of defects in ac- 
knowledgments, f ailure of dates, and changes in the form and amounts 
of the debts secured, I am compelled to dissent. Thèse trust deeds 
were executed as such to secure Bond and Davis and S. C. Bond as 
sureties simply, and they are entitled to said security as sureties until 
the debts are paid. They are not entitled to be paid personally the 
amounts of thèse debts, but to hâve them decreed and paid out of the 
proceeds of the property included in the several trust deeds to the 
parties to whom tliey are owing to the release of their liability as 
sureties. f 

[4] The second deed of trust securing S. C. Bond alone, however, 
was not admitted to record until January 12, 1909, after the exécution 
liens we hâve been considering attached, and no knowledge of its ex- 
istence on the part of the exécution creditors is shown. It must there- 
fore be allowed only as a lien subséquent to theirs. The Bond and 
Davis trust debt was recorded before thèse exécution liens attached, 
and must be decreed as having priority over them. 

For this reason, the decree of the référée must be reversed, and 
he directed to decree the fund as herein set forth. 



GUARANTY TRUST CO. OP NEW YOUK v. KOEHLER et al. 
(Circuit Court, E. D. Missouri, E. D. February 2, 1911.) 

No. 5,512. 

1. GUAEANTY (§ 4*) — ReQUISITES CONSTRUCTION OF INSTRUMENT. 

Au agreement between défendants and others by tlieir agents as par- 
ties of the first part and plalntlft' as party of tlie second part recited 
that plaintifC had niade advanees, and agreed to make further advances, 
to enable défendants to bid for certain property which was to be sold at 
judiclal sale, and provided that a stated part of such advances should he 
secured hy a mortgage on the property "to be acquired," and that when 
necessary powers of attorney were received the agreement should be sup- 
plemented by a formai mortgage; that the remainder of the surns ad- 
vanced "shall be secured by the Joint and several Personal guaranty of 
said parties of the flrst part," and be paid in Installnients as therein spec- 
ified. IJcld, that such Instrument was not in itself a contract of guar- 
anty, and would not support an action at law to recover from défendants 
the sums so agreed to be guaranteed. 

[Ed. Note. — For other cases, see Guarai>ty, Dec. Dig. § 4.*] 

2. Guaranty (§ 18*)— Requisites and Validity— Co-Guarantors— Necessitt 

TlIAT Al-L SnoULI) BE BOUND. 

One of the parties to a contract of guaranty is not bound, unless ail 
of the parties are bound who it was intended should be bound. 
[Ed. Note. — For other cases, see Guaranty, Dec. Dig. § 18.*] 

At Ivaw. Action by the Guaranty Trust Company of New York 
against Hugo A. Koehler and others. Trial to court. Judgment for 
défendants. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Eliot, Chaplin, Blayney & Bedal and Davis, Stone & Auerbach, for 
plaintiff. 

Reynolds & Harlan and Jones, Jones, Hocker & Davis, for défend- 
ants. 

DYER, District Judge. On the 21st of October, 1907, the original 
pétition was filed in this case. On the 20th of June, 1908, an amended 
pétition viras filed by leave. On the 12th of December, 1908, three of 
the défendants, to wit, the American Brewing Company, Hugo A. 
Koehler and Henry Koehler, Jr., filed their joint answer and counter- 
claim. On the 13th of January, 1909, the plaintiff filed its answer to 
the counterclaim of the défendants. On the 23d day of January, 1909, 
a stipulation was filed, signed by the respective attorneys for the re- 
spective parties to the suit waiving a jury and for an order of référ- 
ence. By consent of parties the cause was referred to Jesse A. Mc- 
Donald, as référée. 

On October 27, 1910, the referee's report was filed, and on the same 
day exceptions to the report were also filed by défendants. On the 
30th of November, 1910, the exceptions to the report of the référée 
were argued and submitted to the court. 

The statement of the pleadings by the référée the court accepts and 
adopts. The pleadings as stated by the référée are as foUows: 

Statement of the Pleadings. 

The Guaranty Trust Company, a corporation organized tinder the laws of 
the State of New York with its principal office and place of business in the 
City of New York, filed its déclaration on the 21st day of October, 1907, and 
Its amended déclaration on the 20th day of June, 1908, against Hugo A. Koeh- 
ler, Henry Koehler, Jr., and the American Brewing Company, a corporation, 
ail citizens of the state of Missouri; William Wolff, doing business undcr 
the name of William Wolfif & Company; Frederick H. Hilbert, Charles H. 
Hilbert, and the Pacific Oriental Trading Company, a corporation, ail résident 
In and citizens of the state of California. Only three of the défendants, to 
wit, Hugo A. Koehler, Henry Koehler, Jr., and the American Brewing Com- 
pany, are before the court The amended déclaration contains three counts, 
ail of whleh were relied upon at the trial. 

The flrst count, for money had and received, States that plaintifC advaneed 
moneys to the Philippine Lumber & Development Company, prior to June 14, 
1905, and held a deed of trust on the company's property in the Philippine 
Islands to secure repayment; that proceedings were pending for a judicial 
sale of the property to satisfy the deed of trust ; that the défendants as own- 
ers of the whole, or the greater part of the equity in the mortgaged property, 
formulated a plan to buy in the property at such sale and obtained the plain- 
tlffs assent thereto and Its promises to advance money to défendants to make 
the purchase; that such agreement between plaintiff and défendants was 
made In writing In the city of Manila in the Philippine Islands ; that the sale 
was had on the 14th day of June, 1905, and the plaintifC, at the spécial in- 
stance and request of the défendants, advaneed them about $62,500, with 
which the property was bought in for and on the défendants' aecount; that 
it was jointly and severally agreed on the part of the défendants that the ad- 
vances made by plaintiff should bear interest at the rate of 7 per cent per 
annum, and that upon défendants' purchase of the property a mortgage there- 
on would be executed to secure to plaintiff the repayment of $40,000 thereto- 
fore advaneed by it, and to mature and be repaid In annual installments of 
$3,750 each, with interest thereon at the rate of 7 per cent, per annum ; that 
défendants agreed jointly and severally to repay the plaintiff's additional ad- 
.vanees, amounting to $22,500, in installments of $3,750 annually, with interest 
187 F.— 13 



1.94 187 FEDERAL REPOETER 

at 7 per cent per annum, in equal monthly installments on the 14th day of 
each month ; and that défendants agreed jointly and severally to pay iuterest 
01) thfi said sum of $40,000, secured by moi-tgage unless sueh was otherwise 
pald when due; that the property of the Philippine Lumber & Development 
Company was isold, and In accordanee wlth their agreement the défendants 
acquired the title thereto through thelr représentatives and agents, Clarence 
H. Mltchell and Paul Reiss ; that the défendants exeeuted the mortgage to 
secure the $40,000, and interest thereon, and defaulted on the principal and in- 
terest payment due thereunder June 30, 1906 ; that default was likewise made 
by défendant In the payment of the installment of $3,750 of the unsecured sum 
of $22,500, which became due June 14, 1906, together wlth Interest on the lat- 
ter sum ; that upon plaintlff's demand for payment of thèse sums, Hugo A. 
Koehler, Henry Koehler, Jr., and the American Brewlng Company, expressly 
ratifled the agreement made for theni by thelr agents, as ahove recited, and the 
plaiutiff, in considération thereof, agreed to and did defer proeeedings to col- 
lect any of the sums so due until January, 1907; that about the 14th day of 
January, 1907, Hugo A. Koehler, Henry Koehler, Jr., and the American Brew- 
ing Company paid plaintiff $7,500 to be applied in discharge of the two install- 
ments of principal so maturing June 14, 1906; that a $3,750 installment on 
the $22,500 unsecured became due on the 14th day of June, 1907, and has not 
been paid ; that a $3,750 installment on the $40,000 secured by mortgage be- 
came due on the 30th day of June, 1907, and has not been paid ; that interest 
installments in the sum of $364.58 each became due on the 14th day of each 
month from July, 1906, to January, 1907, both included, and interest install- 
ments in the sum of $320.83 each became due on the 14th day of each month 
from February to July, 1907, both included, for ail of which sums, aggregat- 
ing $13,320.29, the plaintifC asks for .ludgment. 

The second count of the amendëd déclaration states a case based on a guar- 
anty by the défendants of the repayment of a part of the moneys referred to 
In the flrst count and payment of interest on the entire sum. It states: That 
an agreement in writing was entered into in the city of Manila, Philippine 
Islands, which was by plaintiff performed, and by the terms of which, in con- 
sidération of the assent by the plaintiff to the plan formulated by the défend- 
ants to buy the mortgaged property of the Philippine Lumber & Development 
Company, as averred in the flrst count, and the advances made by plaintiff 
and thereafter to be made by it on account of the défendants, to the amount 
of $62,500, the défendants guaranteed the repayment to the plaintiff of the 
sum of $22,500 of principal, wlth the interest aceruing thereon, and also guar- 
anteed the payment of the interest aceruing on the remaining sum of $40,000 
of principal so advanced by plaintiff, the $22,500 of principal to be paid in 
installments of $3,750 each on the 14th day of June, of each year, and the 
payment of interest on both said sums of $22,500 and $40,000 at the rate of 
7 per cent, per annum to be made on the 14th day of each month from and 
after the 14th day of June, 1905. That the installment of $3,750 of the said 
sum of $22,500 becoming due on the 14th day of June, 1906, was not paid, and 
that no part of the interest that became due on or after the 14th day of June, 
1906, on either the $22,500 or the $40,000, was paid. That, upon demand 
made for payment, défendants Hugo A. Koehler. Henry Koehler, Jr., and the 
American Brewing Company expressly ratifled the respective individual agree- 
ments, made for them by their authorized représentatives as aforesaid, and 
requested indulgences in the payment of the sum then due, and plaintiff 
agreed to and did defer proeeedings for the collection of such sums till the 
14th day of June, 1907, vs^hen the last-mentioned three défendants paid plain- 
tiff the sum of $3,750 due on the $22,500 on the 14th day of June, 1906. That 
interest installments on such advances are due and unpaid from July 14, 1906. 
And that an installment amounting to $3,750 became due on said $22,500 on 
the 14th day of June, 1907, and remains unpaid. Judgment is asked on this 
account against the défendants jointly and severally for $3,750 with interest 
at 7 per cent per annum from June 14, 1907 ; and for six monthly install- 
ments of $364.58 with interest at 7 per cent, per annum on each from matu- 
rity beginning with the maturity of the flrst on the 14th day of July, 1906 ; 
and for ten monthly installments of interest of $320.83 with interest at 7 per 
cent, per annum on each from maturity, beginning with the maturity of the 
flrst on the 14th day of January, 1907. 
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The third count is based on tlie f;uiiriaity referred to in the second eount, 
covering only the sum of $22.500 and interest tliereon. It states that, in con- 
sidération of the asseut by tlie plaintif? to the jtlans fonuuhited by the de- 
fendants to buy the mortgaged property mentioned in the flrst count, and the 
plaintiff's participation therein. and of the advances niade and to be made by 
the plaintiff, aggregating $62,500 on account of défendants, and at the latter's 
Instance and request, the défendants respectively gnaranteed the repayment 
of $22,500 of principal so advanced, in installnients of $3,750 annually on the 
14th day of June, of each year, and interest at 7 per cent, per annum payable 
in eaual monthly installmeuts on the 14th day of each month untll the whole 
was repaid ; that plaintiff performed its part of the contract ; that Hugo A. 
Koebler, Henry Koehler, Jr.. and the American Brewlng Company on the 14th 
day of January, 1907, paid the installmeuts of $3,750 of principal that became 
due on the 14th day of January, 1906 ; and that no other part of said sum of 
$22,500 bas been paid, and no part of the hiterest maturing after the 14th 
day of July, 1906, bas been paid. Judgment is asked in thls count against the 
défendants jointly and severally for .$3,750 with interest thereon from June 
14, 1907, at 7 per cent, per annum, and for six monthly interest installments 
of $131.25 with interest at 7 per cent, per annum from maturity, beginning 
with the maturity of the flrst on the 14th day of July, 1906; and for ten 
monthly interest Installments of $109.37 with interest at 7 per cent, per an- 
num from maturity, beginning with the first maturity on the 14th day of 
January, 1907. 

The joint answer of Hugo A. Koehler, Henry Koehler, Jr., and the Amer- 
ican Brewing Company flled on the 12th day of December, 1908, dénies the 
contracts between plaintiff and défendants pleaded in each of the counts of 
the pétition and ail other allégations thereof, except corporate capacity ; and 
by way of oounterclaims states that those défendants on the 12th day of Jan- 
uary, 1907, without any considération therefor, deposlted with the plaintiff In 
the name of Hugo A. Koehler the sum of $7,500, whieh the plaintiff agreed to 
repay on demand. Demand was made on the lOth day of July, 1907, and pay- 
ment refused. The answer asks for judgment against the plaintiff for the 
deposlt and 6 per cent per annum interest thereon from the day of demand. 

Plaintiff dénies the allégations of the counterclaim. 

A lengthy inquiry was had before the référée, and the questions of 
fact found by the référée and his actions in référence thereto will not 
be reviewed by this court. The facts found will be considered as final 
in the hearing before this court. Only the questions of law arising 
upon the facts as found by the référée will be considered by the court. 

The référée was not only directed to find the facts, but also to report 
his conclusions of law for the considération of the court in connection 
therewith. 

The exceptions made to this report, so far as they apply to the law 
of the case, will be considered. 

The conclusions of law reached by the référée, and made in his re- 
port, are as f ollows : 

(1) That the plaintiff Is not entltled to recover on the flrst count of its pé- 
tition, and that judgment should be entered thereon in favor of the défend- 
ants, Hugo A. I\oehler, Henry Ivoehler, Jr., and the American Brewing Com- 
pany. 

(2) That the agreement made on the 14th day of June, 1905, by and between 
Marshall and Reiss and MItchell, on behalf of the plaintiff, and the défend- 
ants, Is a contract of guaranty, whlch, If duly authorized, or its exécution 
afterwards ratifled by the défendants, makes them guarantors jointly and 
severally of the payment to plaintiff of $22,500 and Interest on the fuU loan 
of $62,500 at the rate of 7 per cent, per annum. 

(3) That the p<;wer of attorney given to Reiss by the brewing company, un- 
der date of the lOth day of July, 1903, did not authorize him to bind the 
brewing company as guarantor In the guaranty contract 
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(4) That Reiss and Mitchel! were uot autliorized to join tlie trading Com- 
pany as a guarantor lu the guaranty contract, and tli;it sucli joining of the 
trading conipany reiidered the contract iuvalid as to the local défendants so 
far as its binding efCect upon tliem is dépendent upon the original authorlty 
glven by them to their agents. 

(5) That Reiss and Jiltchell, as agents of the local défendants, were anthor- 
Ized to bind them. and each of them. with F. H. lllll)ert and C. H. Hil!)ert 
and William Wolff. as guarantors, in a contract guaranteeing to plaiutiff the 
payment of $22,500 with interest thereon from its maturlty under the terms 
of the contract, and that the inclusion iu the contract of a guaranty of inter- 
est from date on the entire loan of ,$62.500 was in excess of the agents' au- 
thority and not binding on the défendants unless tliey afterwards ratified the 
sanie, or estopped theniselves from denyiiig llabllity tlierefor. 

(6) That the authorlty of Reiss and Mitchell to join the local défendants in 
the guaranty contract was not required to be in writlng, signed by each of 
said défendants, and that Reiss and Mitchell were authorized to slgn the 
names of ail the local défendants with Y. H. Hilbert, G. H. Hllbert, and Wil- 
liam Wolff to a .loint and several guaranty contract. 

(7) That the knowledge possessed by Reiss of the contents of and parties to 
the guaranty contract was concluslvely imputed to the local défendants when 
they employed him in .luly, August. and September, 1906, to represent them 
In dealing with the plalntiff and Indncing it to extend the tirae of payment of 
sums then due under the contract unt.il the défendants could sell the lumber 
Company property. 

(S) That, the local défendants having continued to handle and deal with the 
himber company property for their interest and advautage for more than one 
year after having notice that the guaranty contract exceeded the authorlty 
given by them to their agents, they mnst be held chargeable with futl knowl- 
edge of the contract and be bound by its terms as fully as if they had given 
express authorlty to their agents to exécute it in the form in which it was 
wrltten, and regardless of whether the other guarantors are bound thereby. 

(9) That the local défendants, having received full information of the acts 
of Reiss and Mitchell on the 24th day of January, 1907, and for nionths there- 
after continued to control and attenipt to sell the property that had been pur- 
chased with the plaintiff's loan, and having remained sllent and inactive to- 
ward the plaintlfï from the time of receiving such full information until the 
17th day of June, 1907, and then not having denied liability but suggested, in 
reply to the plaintiff's demand on them for payment. further delay on plain- 
tiff's part to enable them to confer with Wolff and Hilbert about the payment 
of the sums then due under the guaranty, cannot thereafter dissent from the 
acts of their agents and deny liability under such guaranty contract. 

(10) That the local défendants, in continuing to deal with the lumber com- 
pany property, after obtalning full information of every materlal fact affect- 
ing their rights under the guaranty contract on the 24th day of January. 
1907, and endeavoring to disixise of the same to their advantage, though that 
advantage be of the indirect kind disclosed by the facts herein, are precluded 
thereby from questloning their agents' authorlty, and therefore the guaranty 
of payment of $22,500 and Interest payable monthly at the rate of 7 per cent, 
per annum on the total loan of .$62,500, as provided in the guaranty contract. 
is binding upon those défendants, regardless of the liability of the other de- 
fendants therefor. 

(11) That, under the facts found, the local défendants fully confirmed and 
ratified the acts of their agents in making the guaranty contract ; and that 
such défendants are therefore liable to the plaiutiff under the second count 
of its pétition, regardless of the liability of the other défendants, and .ludg- 
meut should be rendered in favor of the plalntiff and against the local de- 
fendants under such count of the déclaration. 

(12) That the local défendants, having paid the $7,500 mentioned in their 
counterclalm to plalntiff in discharge of the two installments of principal due 
on the 14th day of June, 1906, on the plaintiff's loan of $62,500, the plalntiff' 
is entitled to judgment on the local défendants' counterclalm. 

(13) It will be inferred from the facts found herein that the plalntiff acted 
to its préjudice in extending time for payment from time to time, on the In- 
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ducement of the local défendants' promise to fulfill the guaranty eontract, 
and tlierefore the local défendants are estopped to deny their llabillty under 
such eontract, regardless of the llabillty of the otlier défendants. 

I therefore recomniend that judgment be entered in favor of the local de- 
fendants on the first and third counts of plaintlff's pétition for their costs 
therein expended; and that judgment be entered in favor of the plaintifï 
and against the American Brewing Company, Hugo A. Koehler, and Henry 
Koehler, Jr., on the second count of its pétition, for the sum of $3.750 on ac- 
count of principal, and for the following sums with Interest thereon at 6 per 
cent, per annuni from the date speeified in each instance, to wit, .$.".§4.58 with 
Interest from August 14, 1906: .S.H'34,.58 with interest froni Septembei- 14. 1006: 
$864.58 with interest from October 14, 1906; .«364.58 with interest from No- 
vember 14, 1906; $.'564.58 with interest from December 14, 1906; ,$.'i64.58 with 
interest from January 14, 1907 : $;>20.S3 with interest from Febrnary 14, 
1907 : $320.83 with interest from March 14, 1907 ; $320.83 with interest from 
April 14, 1907 ; $320.83 with interest from May 14, 1907 ; $320.83 with inter- 
est from ,Tune 14, 1907 ; $320.83 with interest from July 14, 1907 ; $320.83 
with interest from August 14, 1907; $320.83 with interest from September 
14, 1907; and $320.83 with Interest from October 14, 1907, and for its costs 
therein expended ; and that judgment be entered in favor of the plaintlfC and 
agninst the local défendants on their counterelaim for its costs therein ex- 
pended. 

To thèse conclusions of lavv the défendants hâve filed their excep- 
tions : 

Under exception 5 the spécifications therein are as follows : 

(a) Recause the language of the eontract so far as it refers to a guaranty 
is in the future tense. 

(b) Beeause the eontract is not a eontract of guaranty. 

(f) Beeause the eontract does not name or distinguish between the princi- 
pal and guarantor. 

fd) Beeause the eontract fails to name or desigaate any person for whose 
debt, default, or misearriage the persons nanied in the eontract are to be 
charged. 

(e) Beeause ail the parties of the first part are made principals in the eon- 
tract. 

(f) Beeause the pui'pose of the eontract of June 14. 190.5, was merely to pro- 
vide the money necessary to nuike the bid then reQuired to be flled. 

(g) Beeause it could not be known that any further advance would be re- 
quired. Plainly, had the bid not been accepted, the deposit made was to be 
and would hâve been promptly returned to the plaintiff. 

(h) Beeause the nioney was not paid until the 30th of June, 1905, after the 
bid of Reiss and Mitchell had been accepted. 

(i) Beeause the eontract as made was not performed by plaintlfC. 

fj) Beeause the eontract cannot be held a guaranty by construction, due to 
the action of the parties from the day it was executed, beeause none of the 
défendants had knowledge of tlie eontract prier to .Tanuary 24, 1907. 

The eontract or agreement mentioned in this exception is as follows : 

"This agreement made and entered into the 14th day of ,Tune, 1905, by and 
between William Wolff & Co. of San Francisco. California. represented in 
Manila by Clarence Jj. Mitchell, F. H. Hilbert and C. H. Hilbert. of San Fran- 
cisco. California, represented liy Paul Reiss, also the Pacific Oriental Trading 
Co., represented by Paul Reiss, the American Brewing Company, represented 
by Paul Keiss, and Henry Koehler, Jr., and Hugo A. Koehler. of St. lyouis, 
Missouri, represented by Paul Reiss, parties of the first part, and the Guar- 
anty Trust Company, a corporation, represented by N. S. Marshall, party of 
the second part, witnesseth: 

"Whereas certain advances hâve been made by the Guaranty Trust Co. In 
connection with the property of the Philippine Lumber & Development Co., 
which advances now amount to ninety-seven thousand pesos, more or less, and 
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whlch amount the Guaranty Trust Company bas agreed to extend up to the 
sum of one hundred and twenty-flve thousand pesos, Philippine eurrency, 

"Whereas, the Guaranty Trust Company bas yet to advance the further sum 
of flve thousand pesos, for the purpose of enabllniEç the parties of the flrst part 
to make a bid, the proposed sale under order of the Court of First Instance of 
the City of Manila, sald sale having référence to the property of the said 
Philippine Lumber & Development Company: 

"Now, in considération of said advances, it Is agreed as follows, to wit: 

"First. A formai mortgage shall be given upon the entlre assets which may 
be acquired by the purchasers in connection with the receiver's sale above 
mentioned, said mortgage to be in favor of the Guaranty Trust Co., to secure 
it for Its advances already made and hereafter to be made, as aforesald. 

"Second. The advances made and to be made by said Guaranty Trust Com- 
pany shall draw Interest, payable monthly at the rate of seven per cent, per 
annum, and shall be secured as follows: The amount of 80,000 pesos by a 
flrst mortgage on ail the property to be acquired ; ail sums over and above 
the said amount of 80,000 pesos up to the maximum of 125,000 pesos with 
interest on the total indebtedness shall be secured by the joint and several 
Personal guaranty of said parties of the flrst part. 

"Third. Said advances are to be made repayable at the rate of P7,500 an- 
nually ; firstly, to the account of 80.000 (eighty thousand) pesos already ad- 
vanced, and P7,500 to the account of the personally guaranteed advance per 
annum. 

"Fourth. That as soon as necessary powers of attorney arrive in Manila 
from the United States this agreement shall be supplemented by a formai 
mortgage which shall be prepared by the solicitors of the Guaranty Trust 
Company, the expenses for the préparation of said mortgage to be paid by 
the représentatives of the Lumber Company, that is to say, the parties of the 
flrst part. 

"Fifth. That in the event of the absence from Manila at any tlme of the 
représentative of the Guaranty Trust Co. the latter shall be authorized to ap- 
point as his substitute to act during his absence the manager for the time 
being of the International Banking Corporation of Manila. 

"Sixth. It is further agreed that the said parties of the flrst part shall 
cause the plant, buildings, timber and other property hereinbefore referred 
to, to be kept fuUy insured by the owners thereof in good and solvent com- 
panies, and the policies so issued shall be assigned and delivered to the Guar- 
anty Trust Company, and the amount of such Insurance shall be fuUy main- 
tained up to the présent level of efficlency. The said policies, and also ail tax 
receipts are to be deposited with the said Guaranty Trust Company or its rep- 
résentatives. 

"Seventh. The Guaranty Trust Company by its proper représentatives shall 
hâve the right at any time to Inspeet the property heretofore referred to, and 
also the books of the concern which shall manage said property during the 
existence of this Indebtedness. in order that the said trust company may as- 
certain the manner in which the property is being managed. 

"Bighth. The basis of the entire assets shall be determined by the inventory 
of the receiver authorized to make the same above referred to. 

"In witness whereof, the said parties hereto bave hereunto subscribed thelr 
hands and seals at the city of Manila, this fourteenth day of June, A. D. 1905. 

"[Signed] AVilliam WolfE & Co., 

"Per Clarence L. Mitchell. 
"F. H. Hilbert. 
"C. H. Hilbert. 
"Pacifie Oriental Trading Co. 
"The American Brewing Co. 
"Henry Koehler, Jr. 
"Hugo A. Koehler, 

"By Paul lîeiss. 
"For Guaranty Trust Co. et New York, 

"N. S. Marshall, Représentative." 
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On the first and third counts of the plaintiff's pétition the référée 
finds in favor of the défendants, and therein recommends judgment in 
their favor on those two counts. 

No exceptions hâve been filed by the plaintiff's counsel to the action 
of the référée in so disposing of the first and third counts. It is there- 
fore unnecessary for the court to discuss or consider i'n any wise the 
action of the référée in that behalf. 

It is only with the second count of plaintiff's pétition, based as it is 
upon the written contract above recited, that the court has to deal. 

The référée in his report, at page 33, says : 

"The agreement sued on (that is, the contract above recited) was deelared 
by counsel for the local défendants not to be a contract of guaranty when they 
first denied Uabllity to the plalntiff. That position was held by them at the 
trial. They assert that tho instrument is nierely an agreement to thereafter 
make a contract of guaranty, and therefore an action at law will not lie 
thereon. The words used they contend are not appropriate to constJtute a 
guaranty in prœsenti, but only to create an obligation to make a guaranty in 
the future." 

The contentions made before the référée are embodied in the excep- 
tions heretofore stated to the referee's report. 

Another question raised hère is this : Conceding for the time that 
the vi^riting or contract above mentioned is a guaranty, are the défend- 
ants, the American Brewing Company and the two Koehlers liable, 
notwithstanding the fact that the other parties named in the paper 
as guarantors are by reason of cerain facts relieved from liability? 
The référée finds that as a matter of fact neither Reiss or Mitchell was 
authorized by the parties named as défendants to exécute the paper 
which forms the basis of plaintiff's second count. It is claimed, how- 
ever, that thèse particular défendants, subséquent to the exécution of 
the contract, ratified the same, and that their action in that regard acts 
as an estoppel upon their part to now défend against the contract it- 
self. The court, as already stated, will not review the facts upon 
which the référée bases his recommendation for judgment, but will 
deal only with the law arising upon the facts as found. 

The two questions thus stated are the important légal questions aris- 
ing from the facts ascertained by the référée. 

[1] The référée finds that the contract of June 14, 1905, is a con- 
tract of guaranty. The défendants controvert this finding. The paper 
itself, without référence to other papers or to collatéral facts, must 
détermine the question. Subséquent ratification of an alleged con- 
tract is équivalent to previous authority given for its exécution. Sub- 
séquent ratification of an alleged contract can hâve no more binding 
force upon the défendants than would the previous authorization to 
sign it. The question therefore in the judgment of the court dépends 
upon the construction that must be placed upon this alleged contract 
of June 14, 1905, because the judgment recommended by the référée 
on the second count of the plaintiff's pétition is bottomed on that par- 
ticular contract. 

On the same day that this contract (above recited) was signed and 
delivered, Paul Reiss wrote and delivered to N. S. Marshall, manager 
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of the International Banking Corporation at Manila, P. I., the fol- 
lowing letter : ,.,^ . 

"' "" "Manila, P. I., June 14, 1905. 

"Mr. N. S. Marshall, Manager International Banking Corporation, Manila, 
P. I. — Dear Sir: Under and by virtue of the power of attorney from the 
American Brewing Co. of St. Louis, Mo., dated July lOth, 1903, flled for reg- 
istration with your bank this forenoou, I hereby undertake for and in behalf 
of the said the American Brewing Co., and also for and in behalf of Mr. 
Henry Koehler, Jr., and H. A. Koehler. to guarantee the prompt exécution of 
the documents necessary to give effeet to the agreement niade between your- 
self and the writer with respect to the acquisition hy the writer on behalf of 
the stoekholders of the Pacific Oriental Trading Co. of the assets and proper- 
ties of the l'hilipplne Lumber & Development Company ; and I further guar- 
antee for and on behalf of said Brewing Cbmpany and the said Messrs. 
Koehler that the guaranties to be signed by the said parties and Mr. WolfC 
and tlie Messrs. Hilbert will be proniptly executed on arrivai of proper power 
of attorney from the United States ; and I further guarantee for and on be- 
half of the said brewing compauy and the said Messrs. Koehler that ail sums 
of money advanced pending the arrivai of such power of attorney will be re- 
paid to your bank on demand. It being understood, however, that upon the 
exécution of the guarani les and agreements contempla ted by the understand- 
ing existing between yourself and the writer tliis guaranty will cease and be 
of no further efCect. 

"Very truly yours, Paul Reiss." 

This letter is introduced hère for the purpose of throwing any light 
it may upon the contract above set ont. 

Whether it was written before or after the so-called contract of 
guaranty was signed is immaterial. It was at least written on the 
same day and may or may not throw some light on the contract itself 
and the understanding of the parties. While, as I hâve said, the 
question as to whether the writing called "a contract of guaranty," 
and upon which judgment must be rendered against the défendants 
the American Brewing Company and the two Koehlers if the recom- 
mandation of the référée prevails, must be determined from the pa- 
per itself, yet I deem it pertinent in considering the question to al- 
low référence to be made to the letter of Reiss above quoted for the 
purpose of seeing whether it is in any wise helpful to the court to 
reach a just conclusion as to the contract itself. 

The court has had much difficulty in reaching a conclusion in réf- 
érence to the proper construction to be placed upon the paper called 
"contract of guaranty." 

Counsel on either side hâve not only presented able oral arguments, 
but hâve furnished written arguments and citations of authorities 
which hâve been helpful and instructive to the court, and worthy of 
the well-known learning of counsel presenting them. 

Webster defines "guaranty" as follows : 

"In law and common usage: An undertaking to answer for the payment 
of some debt, or the performance of some contract or duty, of another, in case 
of the f allure of such other to pay or perform ; a guarantee ; a warranty ; a 
security. 

"In law and common usage: To undertake or engage that another person 
shall perform (what he has stipulated) ; to undertake to he answerable for 
(the debt or default of another) ; to engage to answer for the performance of 
(some promise or duty by another) in case of a f allure by the latter to per- 
form ; to undertake to secure (something) to another, as in the case of a con- 
tlngeney." 
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Mr. Story, in his work on Promissory Notes, § 457, defines "guar- 

anty" as follows : 

"A suîirauty is an miflertaking by one person to l)e answerable for the pay- 
ment of soiiie debt. or the due performance of some contract or duty, by an- 
other person, wlio hlniself remaius liable to pay or perform the sauie." 

Having thèse and other définitions of "guaranty" in mind, tlie court 
in that light must consider the writing in controversy. 

The contract, after the récital of certain advances made and to be 
made by the plaintiff in connection with the property of the Philip- 
pine Lumber & Development Company, provides that, in considéra- 
tion of those advances, William Wolff & Co., F. H. and C. H. Hil- 
bert, the Pacific Oriental Trading Company, the American Brewing 
Company, Henry Koehler, Jr., and Hugo A. Koehler, would under- 
take to hâve a mortgage executed by the purchaser (at a contemplated 
sale) to secure the plaintifï for the said advances made and to be made 
to said lumber company. 

It also provides that those advances shall be secured in a particular 
manner, to wit: the amount of 80,000 pesos by a first mortgage on ail 
the property to be acquired at a sale thereafter to take place, and ail 
sums over that amount up to 125,000 pesos, with interest on the whole 
amount, "shall be secured by the joint and several guaranties of the 
parties of the lirst part," to wit, Wolfï & Co., the two Plilberts, Pa- 
cific Oriental Trading Company, the American Brewing Company, 
and the two Koehlers. 

The paper further provided that, ivhen the necessary powers of 
attorney arrived in Manila from the United States, that particular 
paper should be supplemented by a formai mortgage to be prepared 
hy plaintifï's solicitor. 

As to whether this paper is in fact (according to its terms) a prés- 
ent guaranty upon which judgment should be entered in favor of the 
plaintiff and against the défendants, the brewing company and the 
Messrs. Koehler, as recommended by the référée, is, as I hâve said, 
the primary and important question to be decided. 

I hâve been loth to disagree with the well-considered report of the 
référée and the conclusions of law reached by him. My conclusions, 
however, do not agrée with his, and I am compelled to say that in the 
opinion of the court the contract in suit is not a contract of guaranty. 

It follows, therefore, that spécifications (a), (b), (c), (d), and (e), as 
contained in exception 5 of the défendants' exceptions to the referee's 
report, must be sustained, and it will be so ordered. 

[2] Another question hardly less important than the one just dis- 
posed of is now to be considered. 

As heretofore seen, the référée finds that none of the alleged parties 
of the first part to the contract, to wit, Wolff & Co., F. H. Hilbert, 
C. H. Hilbert, Pacific Oriental Trading Company, the American Brew- 
ing Company, Henry Koehler, Jr., and Hugo A. Koehler, signed the 
contract or authorized any one to sign for them. The référée finds, 
however, that the American Brewing Company, Henry Koehler, Jr., 
and Hugo A. Koehler, after the same was signed by Reiss, ratified 
the same and thereby became bound to the plaintiff to pay the entire 
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amount advanced by the plaintiff over and above 80,000 pesos, togeth- 
er with the interest not only upon the différence between 80,000 and 
125,000 pesos, but for the interest on the entire amount. 

If the référée was right in finding that the contract was in law a 
"contract of guaranty," can thèse défendants, the brewing company 
and the Messrs. Koehler, be held as for a separate guaranty for the 
whole amount, when none of the other parties to that contract either 
authorized its exécution or subsequently ratified it ? 

If a judgment is rendered against thèse défendants, they bave no 
way of compelling a contribution from either Wolff & Co. or the two 
Hilberts, who neither authorized nor ratified the contract. If the 
three défendants now before the court ratified the contract, did tliey 
thereby release the other défendants from ail obligation? 

It seems to me that if thèse three défendants are to be held on an 
unauthorized contract, by a subséquent ratification of the same, then it 
should appear that not only they but ail the other parties (who would 
hâve been bound by the contract had it been in the first instance au- 
thorized) ratified the same. Counsel for défendants, in my judgment, 
hâve very tersely stated the correct proposition, i. e., "that one of the 
parties is not bound unless ail of the parties are bound who it was 
intended should be bound." 

In this I find myself again in disagreement with the référée. 

Défendants' exception No. 33, as follows: 

"Exception No. 33. Défendants except to so much of the report of the réf- 
érée as is contained in the eleventh conclusion of law on page 71 thereof, 
which reads as follows: '(H) That, under the facts found, the local défend- 
ants fully conflrmed and ratified the acts of their agents in making the guar- 
anty contract; and that such défendants are therefore llahle to the plaintiff 
under the second count of the pétition, regardless of the liahility of the other 
défendants, and judgment should be rendered in favor of the plaintiff and 
against the local défendants, under such count of the déclaration.' Because 
the conclusions of the référée that the défendants ratified the acts of their 
agents, and that they are llable on the second eonut of the pétition, and that 
they are so liable, regardless of the liability of the other défendants, are er- 
roneous conclusions of law" 

— is sustained. 

Whether plaintiff had a cause of action against the défendants for 
moneys had and received is, as I bave said, not before the court. The 
référée found that the plaintiff had no such cause of action and found 
in favor of the défendants on that count of the pétition. No exception 
having been made by the plaintiff to such finding, there is no such 
question to be now considered by the court, and bis finding in that par- 
ticular is affirmed. 

The référée also found for the défendants on the third count of 
plaintiff's pétition. There is no exception by the plaintiff to that find- 
ing, and it will therefore be affirmed. 
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WARPIELD et al. v. WESTERN & A. R. OO. 

(Circuit Court, N. D. Georgia. February 7, 1911.) 

Raii-roads (§ 138*) — Tbaffic Contbacts— Construction. 

By a eontract betweeii two railroad compaiiies, the flrst grauted to tlie 
second, a belt line couipany, the right to use its tenuiual tracks and sta- 
tion at Atlanta, and agreed to store and c-lean it.s passenger engiues and 
coaches and tliose used by It belonging to a tliird railroad company 
named, while laying over at Atlanta, aud to ebarge actual éost for 
svvitching, hostliug. etc., said engines aud coacUes. Held, that such cou- 
tract did not euibrace Pullman cars, owned by the Pullman Company, al- 
though brougbt to tlie station by the second party in a train of the third 
railroad company, and that a rlght of action to recover damages for an 
injury to such a car. while being switehed with the remalnder of the 
train by the first party, was outside of the eontract, aud eitber sounded 
In tort or was based on an implied eontract. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. i| 436-439 ; Dec. 
Dig. i 138.*] 

In Equity. Ancillary suit by S. Davies Warfield, R. Lancaster Wil- 
liams, and E. C. Diincan, receivers of the Seaboard Air Line, against 
the Western & Atlantic Railroad Company. On demurrer to bill. 
Demurrer sustained. 

Brown & Randolph and Robert S. Parker, for complainants. 
Tye, Peeples & Jordan, for défendant. 

NEWMAN, District Judge. This is a bill filed by the receivers 
of the Seaboard Air Line, dépendent and ancillary to the consolidated 
cause of Seaboard Air Line Railway, complainant, against the Conti- 
nental Trust Company, as trustée under the first mortgage made by 
the Seaboard Air Line Railway, défendant, and the Continental Trust 
Company, as trustée under the first mortgage made by the Seaboard 
Air Line Railway, complainant, against Seaboard Air Line Railway, 
the New York Trust Company and Willard V. King, as trustées, and 
Morton Trust Company and James I. Burke, as trustées, défendants. 

The bill sets out the différent companies and corporations embraced 
in the lines which went into the hands of receivers and the appoint- 
ment of receivers. The whole of the allégations and statements with 
référence to the différent corporations I understand to be for the pur- 
pose of showing that the receivers represented the corporations enter- 
ing into the eontract hereinafter referred to. Ail this I deem imma- 
terial in the view taken by the court of this case. 

Then come the f ollowing allégations : 

"Your orators are informed and believe, and so charge, that on or aDout 
the Ist day of Oetober, 1892, the Seaboard Air Line Belt Railroad Company, 
eue of the corporations herelnbefore referred to, did make aud enter into a 
eontract with the défendant to this dépendent and ancillary bill, to wit, the 
Nashville, Chattanooga & St. Louis Railway, lessee of the Western & At- 
lantic Railroad Company, and by vlrtue of said lease and under the laws 
of the State of Georgia, a body politic and corporate under the name and 
style of Western & Atlantic Railroad Company, in which said agreement it 
was provlded, among other things, that, whereas, the said Seaboard Air Line 
Belt Railroad Company was authorized by Its charter to construct a railroad 



«For other cases see same topic & S numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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from a point at or near North Decatur, on the Une of the Georgia, Carolina 
& Northern Railway, to a point at or near HoweU's, a station on sald AVest- 
em & Atlantic Eailroad, In considération of certain sums of money in said 
agreement named and set ont, the said Seaboard Air Line Belt Railroad 
Company should hâve the right and privilège of using the tracks of the West- 
ern & Atlantic Railroad Company for the purpose of entering the clty of 
Atlanta and for trausporting passengers to the tJnion Deiiot In said eity, the 
said agreement expressly providiiig tliat said Senhoard Air Line Belt Itail- 
road Company should hâve said right and privilège of using the said tratks 
for the passenger trains of the Georgia. Carolina & Northern Railway Com- 
pany, said agreement using the following language: 

" 'The true Intent and nieaning of this provision being to glve to said Sea- 
board Air Line Belt Railroad Company, party of the second part, the right 
to use said railroad tracks and dépôt building for the passenger traiiis of 
the Georgia, Carolina & Northern Railway, upon the same terms and condi- 
tions and upon the same rentals as those prescribed for and paid by the 
Georgia Pacific Railway Company for slmllar privilèges,' etc. 

"Said agreement ftirther provides as follows: 

" 'And the said Nashville, Chattanooga & St. Louis Railway, lesseo as 
aforesaid, further covenants and agrées to store and clean the passenger en- 
glues and coaches of the said Seaboard Air Line Belt Railroad Company and 
those used by it belonging to the Georgia, Carolina & Northern Railway, 
while laying over at Atlanta, at the rate of .fl.OO per each engine or coach 
so stored and cleaned and to charge actual cost for switching, hostllng, re- 
pairs, supplies, fuel or water furnlshed to said engines or coaches.' 

"The said agreement was entered into between the said Seaboard Air 
Line Belt Railroad Company and said défendant on the day aforesaid, and 
the same was executed under the seal of both corporations, and orators 
hereby aver that in the body of the said Instrunient It is recited that the 
same is under seal, a copy of which said agreement Is hereto attached, marked 
'Exhibit A,' and made a pai-t of this bill and paragraph as though same vvere 
herein fully incorporated. Référence to the same is hereby prayed as often 
as may be necessary, which said agreements orators are ready to produee as 
this court shall direct. 

"Orators are informed and believe, and so charge, that said Seaboard Air 
Line Belt Railroad Company made and entered Into the contract hereinbe- 
fore set ont primarlly for Its own use and beneflt, but also for the beneflt of 
the associated Unes of railway with which the said Seaboard Air Line Belt 
Railroad Company eonnected at or near the station known as Belt Junction ; 
that the trains which came into the custody of the said Seaboard Air Line 
Belt Railroad Company and which were operated over the Unes of railway 
owned and controlled and operated by the said Seaboard Air Line Belt Rail- 
road Company were trains vs'hlch were received from the Georgia, Carolina 
& Northern Railway Company, or some one or other of the separate corpo- 
rate entitles composing the Seaboard Air Line Railway System prlor to the 
consolidation, and your orators charge that said contract was made for the 
beneflt of said varions corporations, as well as for the beneflt and advan- 
tage of the Seaboard Air Line Belt Railroad Company, the last of said Con- 
necting carriers. 

"Orators charge that at the time they took charge of said Seaboard Air 
Line Railway, as receivers thereot, among the choses in action belonging to 
and being a part of said trust estate was a certain Indebtedness arisiug by 
reason of the breach of the said contract entered into by and between the 
Seaboard Air Line Belt Railroad Company and the défendant to this dé- 
pendent and ancillary bill. Orators show that the title to said chose in ac- 
ùon arising by reason of the breach of sald contract Is In your orators, as 
receivers of the Seaboard Air Line Railway, and that said Seaboard Air Line 
Railway acquired said chose in action as successor in title to said Seaboard 
Air Line Belt Railroad Company under and by virtue of said article 10 of 
said agreement of merger and consolidation hereinbefore set ont. Your ora- 
tors charge that said indebtedness was and is an open account, and is for the 
principal sum of six thousand eight hundred and eighty and "^/loo ($6,880.- 
07) dollars, besides interest thereon at the légal rate from July 14, 1806. 
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Said indebtedness due said Seaboard Air Llne Railway, as successors in title 
to tlie Seaboard Air Line Belt Railroad Company, arose by reason of the 
followins facts: 

"On or about the 14tli day of July, 1896, your orators are advised and be- 
lleve, and so cliarge, the Seaboard Air Line Belt llailroad Company did re- 
ceive from the Georfria, Carolina & Northern "Raihvay Company a certain 
train of cars, and did proceed to carry the sanie from the junction point 
with said Georjria. Carolina & Northern Railway Company at or near Kelt 
.Tunction, to said Howell Station upon the line of the Western & Atlantic 
Railroad Company, and from thence to the Union Depot in the city of At- 
lanta, over the lines of the said défendant railroad company. 

"Orators show that said train consisted of a locomotive and several cars, 
among which was a certain sleeplng car of the type eommonly known as a 
'Pullman car,' the name of which was 'Eniison' ; ail of said cars being in 
the possession of the said Seaboard Air Line Belt Railroad Company and 
forming a part of the train operated over it by its said Une of railway, as 
aforesaid, on said day. 

"Orators show that the gênerai property in the said car 'Emison' was In 
the Pullman Company, a corporation, as the légal owner thereof ; but ora- 
tors Charge that a spécial property and the right of possession in and to the 
said car was in the said Seaboard Air Line Belt Railroad Company, the 
bailee thereof. 

"Orators further charge that on said day said Seaboard Air Line Belt 
Railroad Company did carry said train of cars to the Union Passenger Sta- 
tion in the city of Atlanta, at which point, under and by virtue of the agree- 
uient hereinbefore set out, the défendant took possession of said train, in- 
cludlng the said car Emison, for the purpose of hostling the same and re- 
moving said cars to a point where the same might be cleaned and stored, ail 
of which was done in accordance with the said agreement. But orators show 
that on said day the nioving of said cars was not done by the défendant In 
a skillful and workmanlike manner, not in the manner as was contemplated 
in the said . agreement, but that said défendant company carelessly and neg- 
ligently permitted one of its trains, to wit, a gravel train, to come upon the 
track wherein said train and the said car 'Emison' were being liostled, and 
negligently and carelessly permitted the said two trains to come into colli- 
sion, to the damage of both trains and espeeially to the damage of the said 
car 'Emison'; said car 'Emison' and contents being damaged to the extent 
of $6,880.07. An iteniized list setting forth the damage inflicted upon the 
said car 'Emison' is hereto attached and marked 'Exhibit B' and niade a part 
of this bill and paragraph as though the same were herein incorporated ; 
référence to the same being hereby prayed as ofteu as may be necessary, 
which said items of damage your orators aver tlieir willingness to prove and 
verify. 

"Orators show that, under and by virtue of said agreement, said défend- 
ant company should bave hostled and removed the said cars and the said 
car 'Emison' from the Union Depot in a skillful and safe manner ; that said 
défendant company did breach the said contract, as hereinliefore set out; 
that by reason of the said breach the said Seaboard Air Line Beit Railroad 
Company was and is damaged in the suni of $(3,880.07; that under and by 
virtue of the said articles of agreement of merger and consolidation said ixi- 
debtedness due to the said Sealàoard Air Line Belt Railroad Company by the 
said défendant company bas passed into and become the proiierty of the Sea- 
board Air Line Railway, of which corporation your orators are receivers. 
Your orators further show that, under and by virtue of the order appoint- 
ing theni receivers, as aforesaid, the right to sue for the breach of the said 
contract is now in them as such receivers. 

"Orators further show that said indebtedness is true, just, and unpaid ; 
that demand has often been made upon the said défendant for payment there- 
of ; but that said défendant company has hitherto refused to pay said debt, 
or any part thereof — ail to the damage of your orators as receivers in the 
sum hereinbefore set out. 

"Orators show that this bill against said Nashville. Chattanooga & St. 
Louis Railway, lessee as aforesaid, and a body corporate and politic, under 
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and by vlrtue of the laws of this state, under the name and style of Western 
& Atlantic Eaiiroad Company, Is dépendent and anclUary in nature and 
character to the cause in whlch they were appointed receivers, as aforesaid ; 
this honorable court having taken jurisdiction of ail the property, real and 
Personal, of the Seaboard Air Line Railway situate in the Northern district 
of Georgia, and the same now being in its custody, and said indebteduess in 
favor of your orators being a part of the estate now in the custody of this 
honorable court." 

Then follows a prayer for a decree for $6,880.07 wîth interest from 
April 14, 1896, at the légal rate and for such other and further relief 
as the exigencies of the case may require. 

To this bill a demurrer upon several grounds has been filed, as fol- 
lows : 

First. That the case is improperly brought on the equity side of the 
court. 

Second. That the case is barred by the statute of limitation, in that 
it is brought to recover of the défendant the cost of alleged damages 
to the car "Emison" and its contents, while in the possession of the 
Seaboard Air L,ine Belt Railroad Company, as bailee thereof, suit to 
recover such damages should hâve been brought within four years 
from the time such damages were sustained, and it appears from the 
allégations of said bill that such damages were sustained at a time 
long anterior to four years before the filing of said bill. 

Third. That plaintiffs are guilty of gross lâches in waiting 13 years 
to institute any proceeding which should prevent a recovery in a court 
of equity. 

Fourth. That whatever rîght of action the Seaboard Air Line Belt 
Railroad Company may hâve had did not pass under the agreement 
set out in the bill to the Consolidated and merged corporation because 
the cause of action was barred before the agreement of consolidation 
and merger was entered into. 

Fifth. That it does not appear from the contract between the Sea- 
board Air Line Belt Railway Company and the défendant that it un- 
dertook thereby or assumed any obligation not to injure or damage a 
car or its contents not belonging to the said Seaboard Air Line Belt 
Railroad Company or the Georgia, Carolina & Northern Railway 
Company; but, on the contrary, any liability for such damage caused 
by the défendant was and is as for a tort, and not as and for a breach 
of the contract. 

Sixth. That it does not appear from the contract that the défend- 
ant undertook and agreed to hostie and remove the cars of the Sea- 
board Air Line Belt Railroad Company or the Georgia, Carolina & 
Northern Railway Company ; but that it undertook "to charge actual 
cost for switching, hostling, repairs, supplies, fuel, or water furnished 
to the said engines or coaches." 

Seventh. Because of the manner in which the items of damage are 
set out in thé bill. 

This is a mère synopsis of the demurrer, which is lengthy and states 
other grounds, which it is unnecessary to refer to hère. 

An interesting question arises in this case as to whether this is the 
contract of the Western & Atlantic Railroad Company. In 1889 the 
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Western & Atlantic Railroad was leased by the state of Georgia, by vir- 
tue of an act of the Législature, to the Nashville, Chattanooga & St. 
Louis Railway Company. The lease act provided as follovvs : 

"And as soon as the terms of the lease are agrsed upon betvveen the Gov- 
ernor and the lessee or lessees, and the name or names of the corapany, or 
corporation, or parties leasing the road and its appurtenances. has been en- 
tered on the minutes of the Executive Department as the iiersons or cor- 
porations proposing to take said lease, and the acceptance of the proposition 
by the Governor shall also bave been recorded, and a receipt given to the 
State by the lessees under this act for ail the property tumed over to them, 
the persons, associations or corporations accepted as lessees under this act, 
if not already a corporation created under the lavvs of Georgia, shall, from 
the tinie of such acceptance, and, until after the final adjustment of ail mat- 
ters springing out of this lease contraet, become a body politlc and corporate 
Bnder the laws of this state, under the name and style of the Western & At- 
lantic Railroad Company, which body corporate shall be operated only from 
the time of their taking possession of said road as lessees ; and it sliall hâve 
the power to sue and be sued, on ail contracts niade by said company, in any 
county through which the road runs, after the exécution ot said lease, or for 
any cause of action which may accrue to said corapany, and to which it may 
become liable." 

The contraet, which is set out hère as an exhibit and as a basis for 
the suit, was made on the Ist day of October, 1892, between the Nash- 
ville, Chattanooga & St. Louis Railway, lessee of the Western & At- 
lantic Railroad Company, of the first part, and the Seaboard Air Line 
Belt Railroad Company, a corporation duly incorporated and exist- 
ing under the laws of the state of Georgia, of the second part. It is 
signed. "Nashville, Chattanooga & St. Louis Railway, by J. W. Thom- 
as, Président," with the seal of the Nashville, Chattanooga & St. Lou- 
is Railway attached. 

This contraet contains the agreement set out heretofore as a part 
of complainant's bill as to storing and cleaning the engines and coaches 
of the Seaboard Air Line Belt Railroad Company and those used by 
it belonging to the Georgia, Carolina & Northern Railway, while lay- 
ing over at Atlanta. 

The question is: In view of the provision in the lease act that the 
lessee shall become a Georgia corporation under the name and style 
of the Western & Atlantic Railroad Company, whether this is a valid 
and binding contraet of that corporation, and particularly whether the 
seal of the Nashville, Chattanooga & St. Louis Railway being attached 
to it would make it a sealed instrument on behalf of the Western & 
Atlantic Railroad Company, the corporation created by the lease act. 

I do not think it necessary to pass upon this question, however, be- 
cause the case is controlled otherwise. 

It will be perceived that the agreement on the part of the défendant 
company, if it was its agreement, was to store and clean the passenger 
engines and coaches of the Seaboard Air Line Belt Railroad Company 
and those used by it belonging to the Georgia, Carolina & Northern 
Railway Company, while laying over at Atlanta, etc. 

Certainly, where the right to sue 13 years after the wrong was donc 
is claimed, basing such right to sue, after that long period had elapsed, 
upon an agreement as a sealed instrument, it should at least be rea- 
sonably clear from the terms of the instrument that the contraet to 
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Store and clean embraced Pullman cars which were being used by tlie 
corporation with which the contract was made. It is true that the 
language of the agreement as ta charging actual cost for "switching," 
"hostling," etc., would make the switching and hostling of whatever 
cars were embraced in the contract a part of the agreement ; that is, 
it would make the agreement to switch and hostie a part of the agree- 
ment to store and clean, as would seem to be necessarily true in con- 
nection with the duty undertaken. It is extremely doubtful, there- 
fore, whether any duty arose on the part of the Western & Atlantic 
Railroad Company as to storing and cleaning, or as to hostling and 
switching PiSlman cars. But, on the contrary, if the Western & At- 
lantic Railroad Company did undertake to hostie and switch the Pull- 
man cars brought into Atlanta by the Seaboard Air Line Belt Rail- 
road Company, it would seem to be a service performed outside of 
and independently of the terms of the contract. It is conceded that 
this suit can only be maintained, and necessarily so, by bringing it 
under the agreement made in 1892, as otherwise it would be clearly 
barred by the statute of limitation. 

It is alleged in the bill, as vvill hâve been seen from the quotations 
above, that the Pullman car "Emison," to which it is alleged the dam- 
age was donc, was in a train of cars being moved by the défendant 
Company from the Union Passenger Station in Atlanta for the pur- 
pose of hostling the same and removing it to a point where the same 
might be cleaned and stored. It is further alleged, as will be seen, 
that the gênerai property in the Pullman car was in the Pullman Com- 
pany and spécial , property in the Seaboard Air L,ine Belt Railroad 
Company, by reason of its being bailee of the same. 

Conceding this to be true, I do not see how that could affect the 
terms of the agreement, which does not embrace, expressly or by im- 
plication, cars belonging to the Pullman Company, although brought 
to Atlanta by trains of the Georgia, Carolina & Northern Raiiway 
Company. The hostling and switching, it will be seen, was a mère 
incident {though probably a necessary one) to the stormg and clean- 
ing. For the storing and cleanmg definite charges are made of $1 for 
each engine or coach stored and cleaned, but only the actual cost of 
switching, hostling, etc., is provided for. The right of action hère 
cannot be based on any covenant contained in the paper which is 
made the basis of the suit. Any right which may hâve existed could 
hâve been enforced only by suit in tort for damage donc by the de- 
fendant to the Pullman car, or, it may be, on an implied agreement, as 
it undertook to handle the car, to do so safely and properly. Either 
action would hâve been barred years before the institution of this pro- 
ceeding. 

It will be seen from the bill of particulars attached to complainants' 
bill as to the items of damage to the Pullman car, such, for example, 
as cleaning and repairing or renewing blankets, berth curtains, drap- 
ery, hammocks, mattresses, and mattress covers, and the items of 
cofïee, cigars, whisky, and béer, and many other similar and perhap.s 
more expensive articles enumerated, the loss of which is claimed. how 
much greater the responsibility for hostling and switching a Pullman 
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car would be than for an ordinary passenger coach, and how much 
greater damage would resuit from an accident to the Pullman car. So 
it would seem, in dealing with this matter of switching and hostling, 
if they had intended to embrace Pullman cars in this agreenient, it 
would hâve said so in express terms. 

It !s unnecessary to décide the question raised by the demurrer as 
to whether this suit, as ancillary to the main receivership proceeding, 
was properly brought on the equity side of the court, because the pro- 
ceeding would be barred either at law or in equity. 

For the reasons given, the demurrer to the bill must be sustained, 
and it will be so ordered. 



UNITED STATES v. SOUTHERN RY. CO. 

(Circuit Court, D. South Carolina. May 1, 1911.) 

Animals (§ 31*) — Tr.asspoktation of Live Stock— Quaeantike— Offenses 

LlABILITY. 

Act Cong. March 3, 1905, c. 1496, § 2, 33 Stat. 1264 (U. S. Comp. St. 
Supp. 1909, p. 1185), déclares that no railroad company sliall receive for 
transportatlon, or transport, from any quarantined state or territory into 
any other state, any cattle or other live stock, except as provlded ; and 
section 3 provides that the Seeretary of Agriculture shall niake and pro- 
mulgate rules and régulations whlch shall permit and govern the in- 
spection, disinfection, certification, treatment, handling and nianner of 
delivery oî live stock shipped from a quarantined state or territory into 
any other state or territory, etc. Held, that such act, though Iniposing 
a penalty for violation, thereof, should be construed as a remédiai stat- 
ute, and that the phrase, "from any quarantined state," must be con- 
strued in connection with the succeeding words. "into any other state, 
etc.," so that, where cattle are conslgned as a through shipment from a 
point in a quarantined area to a point in prohiliited territory, each rail- 
road participating in the transportation violâtes the act, and not merely 
the initial carrier, which transports the stock from the quarantined 
district 

[Ed. Note. — For other cases, see Animais, Cent. Dlg. § 81 ; Dec. Dlg. 
I 31.*] 

Indictment of the Southern Railway Company for violating Act 
Cong. Ma,rch 3, 190,S. On demurrer to indictment. Overruled. 

Ernest F. Cochran, U. S. Atty. 

Cothran, Dean & Cothran, for défendant. 

BRAWLEY, District Judge. The question raised by this demurrer 
is important to ail engaged in the raising of cattle, and as the conclu- 
sion reached by the court differs from that in the only two cases which 
bave been reported, it is well to state the reasons for that conclusion. 
The question raised is stated in the demurrer as follows : 

"ïlie act of March .'{, 1005, which malces it unlawful for any railroad Com- 
pany to receive for transportation or transport from any quarantined state or 
territory, or from the quarantined portion of any such state or territory, 
into any otlier state or territory, any cattle or other live stock, except as 
tlicrein provlded. applies only to the initial carrier, which transports the 

*For oUier cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 14 
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Stock from the quarantined district, and the Connecting carrier, which re- 
ceives the stock in any state or territory for furtlier transportation, is not 
subject to punlshment thereunder." 

This position is sustained in U. S. v. El Paso, etc., R. Ce. (D. C.) 
178 Fed. 846, in a case arising in the Western district of Texas, and 
U. S. V. Chicag-o, B. & Q. R. R. Co. (D. C.) 181 Fed. 882, arising in 
the Western district of Missouri. The indictment sets forth the estab- 
hshment of a quarantine and the making and promulgation by the 
Secretary of Agriculture of certain rules and régulations in connec- 
tion therewith, governing the interstate movement of cattle, giving 
notice thereof to the proper officers of the Southern Railway Com- 
pany, and of the Nashville, Chattanooga & St. Louis Railway Com- 
pany, and due publication of notice, as required by the act. Thèse 
rules and régulations were promulgated March 27, 1909, and became 
effective on and after April I, 1909, and are contained in what is des- 
ignated as "Bureau of Animal Industry Order No. 158." Thèse rules 
and régulations would bè judicially noticed by the court. Caha v. U. 
S., 152 U. S. 212, 14 Sup. Ct. 513, 38 L. Ed. 415. But the indictment 
sets them forth substantially. It appears from the indictment that 
the entire state of Alabama was quarantined ; that the rules and rég- 
ulations prohibited cattle from being moved from any part of Ala- 
bama into certain counties in South Carolina, and particularly the 
county of Greenville, in the state of South Carolina. It further al- 
lèges that the Southern Railway Company was engaged in the car- 
riage and transportation of freight received by it from a certain Con- 
necting carrier, to wit, the Nashville, Chattanooga & St. Louis Rail- 
way Company, and allèges that the Southern Railway Company un- 
lawfully moved and transported, under conditions other than those 
prescribed by the Secretary of Agriculture, from New Market, in the 
state of Alabama, to Greenville, in the county of Greenville, in the state 
of South Carolina, 40 head of cattle, the same being a shipment con- 
signed and shipped by R. D. Cowley and Luna & Co., consignors, from 
New Mai'ket, in the state of Alabama, to Pâtes & Allen, consignées, 
at Greenville, in the county of Greenville, in the state of South Caro- 
lina, which transportation was effected as follows : The Nashville, 
Chattanooga & St. Louis Railway Company received the said ship- 
ment of cattle at New Market, Ala., and transported said cattle to 
Atlanta, Ga., and there delivered the cattle to its Connecting carrier, 
to wit, the Southern Railway Company, which then transported it 
from Atlanta, Ga., to Greenville, S. C, and there delivered the cattle 
to the consignées. The allégation of the indictment is that the ship- 
ment of said cattle was a through shipment from New Market, Ala., 
to Greenville, S. C 

The demurrer of the défendant is that the indictment only charges 
the défendant, the Southern Railway Company, with transporting the 
cattle from Atlanta, Ga., to Greenville, S. C. The pertinent sections 
of the act (Act March 3, 1905, c. 1496, 33 Stat. 1264 [U. S. Comp. St. 
Supp. 1909, p. 1185], are as follows: 

"Sec. 2. Tliat nO railroad company * • * shall receive for transporta- 
tion, or transport, from any quarantined state or territory or tlie District of 
Columbia, or from any quarantined portion of any state, * • • jnto any 
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other State, any cattle or other live stock, except as hereinafter provided, 
nor shall any person, company or corporation deliver for such transportation 
to another railroad company, * * • any cattle or other live stock, except 
as hereinafter provided. * * * 

"Sec. 3. Tliat it shall be the duty of the Secretary of Agriculture, and he 
is hereby authorized and directed, when the public safety will permit, to 
make and promiilgate rules and régulations which shall permit and goverii 
the inspection, disinfection, certification, treatment, handling and manner 
of delivery and shlpment of cattle or other live stock from a quarantlned 
State or territory or the District of Columbia, or from the quarantlned por- 
tion of any state or territory or the District of Columbia, into any otber state 
or territory or the District of Columbia, and the Secretary of Agriculture 
shall give notice of such rules and régulations in the manner provided in 
section 2 of this act for the notice of establishment of quarantine. 

"Sec. 4. That cattle and other live stock niay be removed from a quar- 
antlned state * * * into any other state or territory * * * under 
and in eompliance with the rules and régulations of the Secretary of Agri- 
culture; • * * but It shall be unlawful to move, or allow to be moved, 
any cattle or other live stock from any quarantlned state * * * into any 
other state * • * in manner or method or under conditions other than 
those prescribed by the Secretary of Agriculture." 

The object which the législative body sought to attain, and the evil 
which it was endeavoring to remedy, may always be considered, for 
the purpose of ascertaining its intention. United States v. 99 Dia- 
monds, 139 Fed. 965, 72 C. C. A. 9, 2 L. R. A. (N. S.) 185 ; Brown 
V. Duchesne Co., 60 U. S. 183, 194, 15 L. Ed. 595; Platt v. U. P. Ry. 
Co., 99 U. S. 48, 59, 25 L. Ed. 424; Durland v. United States, 161 
U. S. 306, 313, 16 Sup. Ct. 508, 40 L. Ed. 709. 

The purpose of the act of March 3, 1905, is to prevent the dissémina- 
tion of contagious, infectious, or communicable diseases of live stock, 
by prohibiting the interstate transportation from infected areas. By 
section 2 of the act, the receiving for transportation is made an offense, 
and the actual transportation itself is made an offense. It is évident, 
therefore, that the Congress had in view that the act of transporta- 
tion, as well as the act of receiving for transportation, should be sub- 
ject to such régulations as the Secretary of Agriculture should pre- 
scribe. If a Connecting carrier, which receives cattle under a contin- 
uous shipment, is not subject to thèse régulations, then the object that 
the Congress had in view may, as far as the Connecting carrier is con- 
cerned, be defeated. In other words, the contention is that, although 
the Secretary may make régulations concerning this continuous ship- 
ment, the Connecting carrier is not bound to observe them. Such a 
construction would defeat the purpose of the act. The construction 
placed upon the act in the two cases cited and relied upon, that, where 
the transportation is over several connecting roads, the railroad only 
whose tracks lie in the quarantined area, and which received the cattle 
therein, and transported them, interstate, into that territory, is liable, 
is too narrow. This contention is based upon the interprétation of 
the phrase, "from any quarantined state," etc., which would restrict 
the offense to the original movement of the cattle from a quarantined 
area of a state to another state. The phrase, "from any quarantined 
state," must be taken in connection with the succeeding words," into 
any other state," etc., and both must be construed in aid of the remé- 
diai purpose of the act. To constitute the offense of transportation 
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under this act, the transportation must not only be "from" a quaran- 
tined territory, but it must be "into" prohibited territory. The act 
of transportation is a continuous one, and, where there is a throng'h 
shipment, each successive carrier which takes up and transports tha 
cattle tovvards its final destination in the prohibited territory is en- 
gaged in transporting, and is therefore amenable to the act. 

The argument of the défendant is that the Soutliern Railway Com- 
pany is not liable, because it did not transport the cattle from Ala- 
bama. If this argument is sound, tlien it might be contended that the 
Nashville, Chattanooga & St. Louis Railway Company would not be 
liable, for the reason that it did not transport the cattle into Green- 
ville county, S. C, the prohibited territory, and the anomalous resuit 
would follow that, under a statute which expressly punishes the act 
of transporting cattle from a quarantined territory into prohibited 
territory, neither the initial nor the terminal carrier could be held 
liable. The true construction is that, where cattle are consigned as a 
through shipment from a point in the quarantined area to a point in 
prohibited territory, each railroad which participâtes in the transpor- 
tation of such shipment is liable under the act. Whether the Southern 
Raihyay Company, the Connecting and delivering company, may dé- 
fend itself upon the ground that it had no knowledge, or means of 
knowledge, that the car containing the cattle was shipped from quar- 
antined territory, is a question which may arise upon the trial. There 
can be no doubt that the Southern Railway in this transaction was 
engaged in interstate commerce. 

"Every part of every transportation of articles of commerce in a contin- 
uons passage, from an Ineeption in one state to a prescribed destination lu 
anotlier, Is a transaction of interstate commerce. Thelr transportation never 
ceases to be a transaction of interstate commerce from its ineeption in one 
State untll ttie dellvery of the goods at their prescribed destination in the 
other, and every one who participâtes in it, who earrles the goods through 
any part of their continuous passage, unavoidably engages in interstate com- 
merce." United States v. C. & N. R. Co., 157 Fed. 321, 323, 85 C. G. A. 27, 
15 L. R. A. (N. S.) 167; ïhe Daniel Bail, 10 Wall. 557, 19 L. Ed. 990; Rhodes 
V. lowa, 170 U. S. 412, 418, 419, 426, 18 Sup. Ct. 664, 42 L. Ed. 1088 ; Kelley v. 
Rhoads, 188 U. S. 1, 23 Sup. Ct. 259. 47 L. Ed. 359; Leisy v. Hardin, 135 
U. S. 100, 10 Sup. Ct. 681, 34 U Ed. 128. 

Since the act of March 3, 1905, and the régulations set forth in the 
indictment, prohibit cattle from being transported from Alabama into 
the county of Greenville, S. C, it practically amounts to a prohibition 
of any interstate trafïic in cattle between those points; and as the 
Southern Railway was certainly engaged in this interstate traffic when 
tliey transported the cattle from Atlanta, Ga., to Greenville, S. C, it 
is difïïcult to see why it should not be held to hâve violated the act, 
and régulations made thereunder. If the contention of the défendant 
in this case is correct, then there are other rules and régulations of the 
Secretary of Agriculture concerning the interstate shipment of cattle 
from quarantined areas which could be violated with impunity by 
Connecting or terminal carriers. No violation of the rules and rég- 
ulations now referred to is alleged in this case; but they may be ad- 
verted to for the purpose of showing to what extent the construction 
of the act contended for by the défendant would tend to defeat the 
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purpose of the act and to destroy the efficacy of the rules which the 
Secretary is authorized by the act to make and promulgate. 

The rules and régulations referred to permit the Interstate shipment 
by rail from the quarantined area to recognized slaughtering centers 
of live stock intended for immédiate slaughter, provided, among other 
things, that placards of a prescribed description and size are afïixed 
to the cars containing the animais, and the waybills, shipping memo- 
randa, etc., are annotated with certain vvords. The object of thèse 
régulations is to insure that the live stock, when unloaded en route 
for food, water, and rest in states not infected, or transferred to other 
cars, shall be kept separate from cattle of the noninfected area, and 
not be placed in pens, cars, etc., used for cattle of the free area. 
Thèse rules and régulations require, further, that whenever said ship- 
ments are turned over to another transportation company, or are trans- 
ferred into other cars, or are rebilled or reconsigned at a point other 
than the original destination, the cars in which the live stock are trans- 
ferred, and the new waybills, shipping memoranda, etc., relating to 
said shipments, shall be placarded and annotated as in the case of the 
cars first containing the animais and the billing covering the same. 
If for any reason the placards required by the régulations are removed 
from the car, or are destroyed or rendered illegible, they shall be im- 
mediately replaced by the transportation company at the time in pos- 
session of the shipment ; the intent being that placards shall be main- 
tained on the cars from the time of shipment until they arrive at desti- 
nation. To accomplish the object and purpose of the act, the préven- 
tion of the dissémination of contagions, infections, or communicable 
diseases of live stock, therefore, it will be readily apparent that it is 
of equal or greater importance to control the transportation of live 
stock in the hands of subséquent and Connecting carriers as the receiv- 
ing and transportation by initial carriers. 

The défendant argues that, as the act provides that "no railroad 
company," etc., "shall receive for transportation," etc., it shows an 
intention upon the part of Congress to make the initial carrier alone 
liable ; and this appears to be in large measure the ground upon which 
the décision was based in U. S. v. Chicago, B. & Q. R. Co. (D. C.) 
181 Fed. 882. This argument, however, overlooks the fact that, while 
the act makes the receiving for transportation an offense, it expressly 
provides further that the act of transportation itself shall constitute 
an offense. 

It is also contended that the offense of transportation is complète 
as soon as the fîrst carrier crosses the state line; but under the facts 
of the indictment in the case at bar the offense which is charged, 
namely, transportation from Alabama into Greenville county, S. C, 
was not complète until the cattle arrived within the prohibited terri- 
tory. There is nothing in the indictment, nor in the rules and régu- 
lations, to show that it was any offense on the part of the Nashville, 
Chattanooga & St. Louis Railway Company to transport cattle from 
Alabama to Atlanta, Ga. ; but, on the contrary, the indictment and 
rules and régulations show that the offense denounced was trans- 
porting from Alabama into certain counties of South Carolina, Green- 
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ville county being one of the counties into which such importation was 
prohibited. The whole offense charged in the indictment was trans- 
portation from Alabama into Greenville county, S. C. The défendant 
Company is liable, because it transported the cattle from x\tlanta, Ga., 
to Greenville, S. C, when the cattle came originally from Alabama 
under a throngh shipment or consignaient. Each road took part in 
the unlawful transportation, and each should be liable. 

As it is contended that this is a pénal statute, and must be strictly 
construed, it may be well to quota some observations of Mr. Justice 
Story in Taylor v. United States, 3 How. 210, 11 L. Ed. 559: 

"In one sensé every law Imposing a penalty or forfeiture may be deemed 
a pénal law; in anotlier sensé such laws are often deemed and truly deserve 
to be called, remédiai. The .iudge was therefore strictly accurate when he 
stated that 'It must not.be understood that every law whieh Imposes a penalty 
is therefore, legally speaking, a pénal law ; that Is a law which Is to be con- 
strued with great strictness in favor of the défendant.' Laws enacted for the 
prévention of fraud, or for the suppression of a public wrong, or to effect a 
publie good, are not In the strict sensé pénal acts, although they may Inflict 
a penalty for violating them." 

The interprétation of this statute as given above does not seem to 
présent any serious difficulty. The object of the act is to prevent the 
spread of contagions, infectious, or communicable disease among cat- 
tle. This is a highly proper purpose. It is in every sensé a remédiai 
statute, and should be so construed as most effectually to accompHsh 
the intention of the Législature in enacting it. The indictment sets 
forth facts which tend to show a violation of the act on the part of 
the défendant company, and the demurrer cannot be sustained. 

An order in the usual form overruling it will therefore be entered. 



In re HILL et al. 

(District Court, E. D. Pennsylvania. May 3, 1911.) 

No. 3,151. 

1. Bakkeuptcy (§ 290*) — Clams — Défenses — Availaeility to Trustée. 

Where a claim agalnst a bankrupt's estate was based on a note given 
by her in a marginal gambliug transaction, the défense tliat it was based 
on an illégal considération was available to her, and was, therefore, 
avaflable to her trustée in banl^ruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 290.*] 

2. BiLLs AND Notes (§ 497*) — Teansfeb — Holdeb fou Value — Bubden of 

Phoof. 

Both Negotiable Instruments Law N. Y. (I^ws 1897, c. 612) § 98, and 
Negotiable Instruments Law Fa. 1901, § 59 (P. L. 202), provide that 
every holder Is deenied prima facie to be a holder in due course, but 
when it is shown that the tltle of any person who has negotiated the in- 
strument Is defective the burden Is on the holder to prove that he, 
or some person under whom he clalms, acquired the title as a holder In 
due course. Act N. Y. § 91, and Act Pa. S 52, déclare that a holder in 
due course is one who has taken the instrument, which is complète and 
regular on its face, before raaturlty and wlthout notice of préviens dis- 
houor. If dlshonored, in good faith and for value, and wlthout notice of 
any Inflrmlty in the Instrument or defect in the tltle of tlie person 

*For other cases see same topic & § number in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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negotialing it. Héld, that where the payée of a note gîven for a gambling 
debt transferred it to claimant before maturity for an inadéquate con- 
sidération, on proof that the note was founded on an illégal considéra- 
tion, the burden of showing that claimant was a holder in due course 
shifted to him, both under the negotiable instruments law and inde- 
peiident thereof by the law merchaut. 

iRd. Note. — For other cases, see Bills and Xotes, Cent. Dig. |§ 1675- 
16S7; Dec. Dig. § 497.*] 

"3. Bills and Notes (§ Sâ4*) — Tkansfer — Considération — ITolder in Due 
Course. 

Xotes aKgregating |!.S4,S00, with interest. ha-\-ing been executed by a 
bankrupt to cover losses in marginal gambling transactions, were trans- 
ferred by the payée to claimant before maturity in considération of 
$300 cash, a note for .$200. whicli was afterwards paid, and niining stock 
of the par value of .$11,000, but having no market value, and only a 
problematical value in fact. HeUl, that the considération for the trans- 
f er was not .snfflcient to indicate that claimant was a holder of the notes 
In due course. 

TKd. Note. — For other cases, see Bills and Notes, Cent, Dig. §§ 904, 
905; Dec. Dig. § 354.*] 

In the matter of bankruptcy proceedings against William J. Hill and 
others, individually and trading as William Hill & Sons. On certifi- 
cate of the référée to review an order expunging the claim of Thomas 
W. Young as against the individual estate of Ellen Hill. Affirmed. 

John E. Sibble and George J. Edwards, Jr., for trustée. 
A. Kerr McCullugh, for claimant. 

J. B. McPHERSON, District Judge. The référée expunged the 
claim of Thomas W. Young against the individual estate of Ellen Hill, 
and the correctness of this action is the question for décision. The 
claim rests upon three promissory notes, ail dated New York, May 5, 
1908, at 30, 60, and 90 days, respectively, and aggregates $34,800, 
with interest. The notes were made by Ellen Hill, to her own order, 
indorsed by her in blank, and delivered to her son-in-law, Robert Wins- 
more, who sold them to the claimant before maturity for $300 in cash, 
a note for $200 (which was afterwards paid), and mining stock hav- 
ing a par value of $11,000, but no market value, and, so far as appears 
in the évidence, only problematical value in fact. The foundation of 
the referee's décision is "that the claimant has not proved that he is a 
holder of thèse notes in good faith and for value, and without notice 
of any defect in the title," and the claimant attacks this conclusion on 
the ground that the burden of proof has thus been put upon the wrong 
party. If this contention is unsound, and if the référée has weighed 
the testimony according to the proper standard, his findings of fact 
are entitled to much weight, and should not be lightly disregarded. 

[1] The exécution of the notes was admitted, and therefore when 
the claimant produced them his prima facie case was completely es- 
tablished. He was presumed to be a holder in good faith and for val- 
ue before maturity, and the trustée was called upon to défend. This 
he did by presenting évidence which satisfied the référée — and, indeed, 
it is not denied — that the notes were given by Mrs. Hill to Winsmore 
in the settlement of marginal gambling transactions, and were there- 

•For other cases see same topic & S numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fore founded upon an illégal considération. This was a défense of 
which Mrs. Hill could hâve availed herself in a suit by Winsmore, 
and it is therefore available by her trustée. With the controversy in 
that situation, upon whom was the burden of further proof? Was it 
necessary for the trustée to go forward and prove affirmatively that 
Young did not acquire the notes in good faith and for value without 
notice, or did the burden shift at this point and lay upon Young a sinii- 
lar affirmative obligation? If the burden was shifted to Young, he 
failed to carry it to the referee's satisfaction ; but, if the burden was 
properly upon the trustée, the référée has apparently applied the 
wrong rule. 

[2] Two views of this question may be taken. In one of them the 
negotiable instruments act is I think décisive. This statute governs 
the notes in controversy, whether they are New York or Pennsylvania 
contracts (and the évidence leaves that subject in doubt), for both 
States adopted the act several years before the notes were made. Sec- 
tion 98 in New York (Laws N' Y. 1897, c. 612) and section 59 in Penn- 
sylvania (P. ly. 1901, p. 202) alike provide: 

"Every holder is deenied, priu]a faeie, to be a liolder in due course ; but. 
wlien it is shown that the title ot' auy persou wbo bas ueK'otiuted the instru- 
uieut was détective, tlie burden is on the holder lo pi-ove that be or soirie i)er- 
son under whom he cîaiuis acquired the title as holder in due course. * * * " 

And a holder in due course (section 91, N. Y.; section 52, Pa.) must 
hâve — 

"taken the instrument under the followins conditions: 

"(1) Tbat it is complète and regular upon its face. 

"(2) That be becanie the holder of it before it was overdue, and without 
notice that it had beeu previously dishonored, if such was the fact. 

"(3) That be took it in good faith and for value. 

"(4) That at the time it was negotiated to bim he had no notice of any 
infirmity in the instrument or defect in the title of tbe person negotiatiug it." 

I shall assume that a holder in due course of a note given for a 
gambling debt may recover the fuU amount thereof against the mak- 
er, although there are some décisions to the contrary (Crawford, Ne- 
gotiable Instruments Act [3d Ed.] pp. 71-74); but it seems clear that, 
even where he may thus recover, he must affirmatively prove that he 
holds in due course, as soon as it has been shown that the title of any 
person who has negotiated the instrument was détective. Therefore, 
since Winsmore's title was undoubtedly shown to be defective, either 
of thèse statutes expressly shifts the burden of proof to Young; and 
this is 80 plain that no argument is necessary. Bank v. Hoffman, 229 
Pa. 432, 78 Atl. 1002. See, also, Vosburgh v. Diefendorf (1890) 119 
N. Y. 357, 23 N. E. 801, 16 Am. St. Rep. 836; Bank v. Diefendorf 
(1890) 123 N. Y. 191, 25 N. E. 402, 10 h. R. A. 676. It follows that 
if the présent dispute is to be decided by the statute law, either of 
New York or of Pennsylvania, the claimant was properly required to 
prove affirmatively that he was a holder for value in good faith and 
without notice. 

But if it be assumed that the statutes are to be laid aside, on the 
ground that this is a question of gênerai commercial law, upon which 
the fédéral courts may follow their own décisions in spite of the stat- 
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utes — a question that was stated, but not decided, in Forrest v. Safety 
Banking Co. (C. C.) 174 Fed. 348 — I am still of opinion that the order 
expunging the claim was right. The rules in the fédéral courts are 
thus summarized in a récent case — King v. Doane, 139 U. S. 173, 11 
Sup. Ct. 467 (35 L. Ed. 84) — where "the established rule" is stated to 
be: 

"If, in an action by an indorsee asainst the malcer, a negotial)le note is 
shown to hâve heen obtained by fraud, tlie presnuiption, arislng merely froni 
the possession of the instrument, that the holder in good faith paid value, Is 
so far overcome that he eannot hâve judgment unless it appears affirmatively 
from ail the évidence, whether produeed by the one side or the other, that he, 
in fact, purchased for value. Smith v. Sac Connty. 11 Wall. 1,30. 148 [20 L. 
Ed. 102] ; Commissloners v. Clark. 94 TJ. S. 278. 285 [24 L. Ed. .59J ; Stewart 
V. I^ansing, 104 U. S. 505, 509 [26 L. Ed. 8661 ; Tana v. Bowler. 107 U. S. 529. 
542 [2 Sup. et. 704. 27 I^. Ed. 4241. Tn the case supposed lie must show that 
he paid value. That fact heing established, he will be entitled to recover, un- 
less it is proved that lie purchased with actual notice of defect in the title, or 
in bad faith, implving suilty knowlcdse or wilU'ul ignorance. Goodman v. 
Simonds, 20 How. 343. 3C7 [15 Ij. Ed. 9341 ; Murray v. Eardner, 2 Wall. 110, 
121 [17 Ij. Ed. 857] ; Hotehkiss v. National Bank. 21 Wall. 354, 359 [22 L. Ed. 
«451 ; New Orléans v. Montgomerv, 95 U. S. 18 [24 U Ed. 346]; Swift v. 
Smith, 102 U. S. 442, 444 [26 L. Ed. 193]." 

See, also, Baker v. Wood, 157 U. S. 216, 15 Sup. Ct. 577, 39 L. Ed. 
677. 

If this is the rule to be applied, it became necessary for Young, after 
the illegality of the note had been shown, to prove affirmatively that 
he had in fact purchased for value; and upon this point I should cer- 
tainly be di.sposed to hold that upon ail the évidence it did not appear 
affirmatively that he had paid value. In King v. Doane, supra, the 
holder proved that he had paid value, and the court repeated the well- 
known rule that f ull value need not be paid : 

"And the rule that protects a Viona flde holder for value of commercial 
paper against défenses or e<initles that might be good as between the original 
parties does not reauire that the holder shall bave paid full value." 

But it is immediately added (139 U. S. 174, U Sup. Ct. 468, 35 L. 
Ed. 84) : 

"We do not mean to say that the real amonnt of the considération paid by 
the holder may not under some circumstances lie important In determlning 
whether, wlthin the rule adverted to, lie paid value. ïhe aniount paid may 
hâve been so disproportionate to the real value of the security purchased that 
the claim to hâve paid value will be treated as a niere pretense, and the secu- 
rity as havln,g been obtained without paying auything for it." 

[3] It is this aspect of the case to which I now refer. The actual 
value transferred by Young was apparently so disproportionate that 
it is well-nigh impossible to avoid the conclusion that bis claim to bave 
paid value is little more than a pretense. At ail events, it may fair- 
ly be said, I think, that he did not sustain the burden of proof in this 
regard. On the gênerai subject of the presumptions that obtain in 
suits upon commercial paper, I also refer to the notes in 10 L. R. A. 
676, and 17 L. R. A. 326, and to 8 Cyc. 235 et seq. 

In either view of the question, therefore, I think the référée was 
right in expunging the claim, and accordingly bis order is affirmed. 
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RAMSAY V. LYNN et al. 

(Circuit Court, W. D. Pemisylvania. February 8, 1911.) 

No. 5, Noveiuber Term, 1909. 

Patents (§ 328*) — Validity and Infbikgemext— Brick Veneebing Appaea- 

TUS. 

The Ramsay patent, No. 685,410, for an appni'atus for veneering brick, 
as they corne from tbe brick machine, was not anticipated by patents lu 
the prior art nor by prior use, but is novel and discloses invention, tbe 
devlce being one of great merit and value In the art ; also held inf ringed. 

In Equity. Suit by Andrew Ramsay against R. H. Lynn and oth- 
ers. On final hearing. Decree for complainant. 

Bakewell & Byrnes, for complainant. 
F. W. Winter, for défendants. 

YOUNG, District Judge. The patent involved in this case was is- 
sued to Andrew Ramsay, dated October 29, 1901, and is No. 685,410, 
for an apparatus for veneering brick. Only two of the six claims of 
the patent, the first and second, are in controversy. The défenses 
set up are want of novelty and noninfringement. The défense of want 
of novelty will be first considered. This défense may be subdivided 
for convenience of considération into two inquiries as to the state of 
the prior art (a) as shown by certain patents, foreign and domestic, 
pleaded and offered in évidence; and (b) discovery and use of appa- 
ratus similar to that involved in the Ramsay patent prior to his appli- 
cation for a patent. 

It becomes necessary to the proper considération of the case under 
this défense of prior art to first détermine exactly what Ramsay 's 
patent covers. Ramsay asserts in his spécification that prior to the 
invention by him in the process of enameling bricks the bricks were 
coated by dipping them by hand in a liquid coating material, allowing 
that to dry, and again and again repeating the process until they were 
coated sufficiently thick. The thing desired in the enameling of bricks 
was to avoid the above objectionable methods, not only because of the 
time consumed by the repeated process, but because of the thinness 
of the coating thereby obtained, and because the coating does not ad- 
hère to the bricks firmly enough to withstand the pressure and use to 
which bricks are ordinarily subjected. The complainant claimed to 
hâve discovered the process and to hâve inventée! the apparatus by 
which this could be accomplished by a single opération, and that is 
by placing vipon the "clay bar" as it émerges from the brick machine 
a quantity of plastic engobe which would be carried along by the 
moving clay bar and under a slicker beveled or inclined at an angle 
to the clay bar. He took the ordinary brick machine, and placed in 
front of the final forming or shaping die thereof, at a sufficient dis- 
tance for the placing of the plastic engobe upon the exposed clay bar 
as it emerged from the brick machine, an engobe applying slicker or 

*For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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die having an inclined or beveled surface adjacent to the clay bar. 
This invention he embodied in the first claim, which is : 

"1. In apparatus for coating or veneering bricks or other articles of clay, 
the combination with a final sliaping die of a brick machine, through which a 
clay bar is caused to issue, of an engobe applying sllcker or die, whose rear 
end is separated from and Is in front of said shaping die, so as to leave one 
surface of the clay bar entlrely exposed and thereby adapting it to sustain 
the engobe in a tbick plastic condition, the said sllcker having an inclined or 
beveled surface adjacent to the clay bar." 

In his spécification he shows three other slickers, 6, 7, and 8, which 
are to be used for "smoothing, roughening, grooving or corrugating 
the surface of the clay bar prior to the application of the engobe," and 
it is argued by counsel for défendant that the expression in the claim 
"final shaping die" means the slickers 6, 7, and 8 placed oetween the 
engobe applying slicker and the forming die of the brick machine. 
We hâve carefully considered the spécification and the defendant's 
expert Wadsworth's opinion thereon, and we cannot so construe the 
patent. It is clear from the patent that the slickers 6, 7, and 8 were to 
be placed close to the forming die of the brick machine, and were to 
be used for preparing the clay bar after it passed the forming die of 
the brick machine for the réception of the engobe, and that one or more 
of them might be dispensed with or an additional number used. We 
conclude that the final shaping die as used in the claim means the die 
placed within the brick machine and forming a part of it. The first 
claim, then, is to be interpreted as the combination with a brick ma- 
chine through which a clay bar is caused to pass, of an engobe apply- 
ing slicker or die in front of and supported over the brick machine, 
and at such a distance from the machine as to permit the engobe to 
be applied in a plastic condition upon the exposed surface of the bar, 
so that the clay bar will carry the engobe forward and under the 
beveled slicker. It may be remarked that the hopper 12, by means of 
which the engobe might be applied to the clay tàr, is not an élément 
in this daim of the patent, because in the spécification, where alone 
it is suggested, it does not appear as an élément necessary to the ap- 
paratus. Nor does the mention in the spécification at ail narrow the 
daim so as to require its use in constructing the apparatus. In this 
apparatus Ramsay also in his spécification suggested the use of "a 
table or laterally expanding shelf 11, at the point where the bar S is 
exposed." 

Claim 2 is for the combination described in daim 1, "and an engobe 
supporting table located between the discharge end of said machine 
and said slicker and projecting laterally beyond the sides of the clay 
bar." This table or ledge was evidently necessary for the support of 
the engobe before it passed under the engobe applying slicker, so that 
the entire surface laterally of the clay bar to the edge of the bar might 
be covered by the enameling substance, and also when it was desired 
to cover the sides of the bar by being placed below the level of the 
clay bar. While not necessary to the enameling of the top of the clay 
bar as set forth in the first claim, it was necessary to the completion 
and perfect covering of the clay bar to the edge. The second claim 
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of the patent, therefore, must be interprétée! as containîng tliis table 
or ledge as a necessary élément in the complète apparatus. 

This patent then as construed must be considered in the light of the 
prior art, and first, as to the alleged prior patents. The patents 
pleaded and offered in évidence by défendant are both foreign and 
domestic patents, and for convenience vve shall adopt the division niade 
by complainant's expert Richardson in discussing them, as this classi- 
fication was followed by counsel for complainant and adopted by coun- 
sel for défendant in the discussion of the case. In order to a clear 
understanding of this subdivision, we quote the évidence of this ex- 
pert beginning on page 82 of complainant's record : 

"Thèse prior art patents may be dlvided into four classes: (1) Those re- 
latlng to brlck-maklng machines ; (2) those relating to apparatus for sand- 
ing a clay bar or column as It cornes froni the die of the brick-niaklng ma- 
chine ; (3) those that relate to apparatus for veneering other substances tlian 
clay ; (4) those relating to apparatus or nienns for veneering a continuons 
moving column of clay after it issues from the forming or shaplng die of the 
brick machine. This class 4 may be sul)divided as follows: (a) Those ma- 
chines applying the veneer as a creamy liquid ; (b) those machines applying 
the veneer as a thlck paste." 

We may dispense with the patents coming under class (3) for two 
reasons: First, becanse the évidence of the experts and an examina- 
tion of the patents show that there was nothing in them to suggest to 
a person skilled in the art of brick making the discovery ; second, be- 
cause they were patents for inventions not in the art of brick mak- 
ing but in analogous arts. Mr. Justice Brown in Potts v. Creager, 155 
U. S. 597, on page 604, 15 Sup. Ct. 194, on page 198 (39 L. Ed. 275), 
bas stated the doctrine which we think applies to this branch of the 
case. He says : 

"Indeed, it often requires as acute a perception of the relation betvs^een 
cause and effect and as much of the peculiar intuitive genlus which is a 
characterlstlc of great inventors to grusp the idea tliat a devlce used in one 
art may be avallable in another as would be necessary to create the device 
de novo. And this Is not the less true if, after the thing bas been donc, it 
appears to the ordinary mind so simple as to excite wonder that It was not 
thought of before. The apparent simpliclty of a new device often leads an 
inex])erienced person to think that It would bave oecurred to any one familiar 
with the subject; but the décisive answer is that, with dozens and perhnps 
hundreds of others laboring in the same field. it had never oecurred to any 
one before. The practieed eye of an ordlnaiy mechanlc may be safely trusted 
to see wliat ought to be apparent to ever.v one. As was sald by Mr. Justice 
Bradley, in Loom Company v. Higgins. 105 U. S. 580, 501 [26 !.. Ed. 11771: 
'Now that it bas succeeded, it may seem very plain to any one that he could 
bave done it as vvell. This is often tlie case with inventions of tlie greatest 
merlt. It may be laid down as a gênerai rule, though perhaps not an invari- 
able one, that, if a new eombination and arrangement of known éléments 
produee a new and bénéficiai resuit never attalned before, it is évidence of 
invention.' " 

Those patents coming under the first subdivision may also be readily 
disposed of, as they were clearly patents relating to brick machines, 
and in no sensé relative to the art of enameling or otherwise treating 
the product of the brick machines after the clay bar emerged from the 
machine. An examination of thèse patents also conclusively shows 
that there was nothing in them to suggest the discovery and invention 
of Ramsay. 
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The second division relates to the apparatus for sanding the clay 
bar as it cornes from the brick machines. The patents presented un- 
der this division are those of Mendhan, No. 207,293, of August, 20, 
1878; Gard, No. 255,385, of March 21, 1882; and Roll, No. 414,329, 
of November 5, 1889. An examination of thèse patents also leads to 
the conchision that they would not suggest to one sltilled in the art 
the application of a plastic material to the clay bar and the use of a 
beveled slicker so as to cause the plastic engobe at one opération to 
adhère to the surface. 

This leaves for considération only the fourth class — those relating 
to apparatus or means for veneering a continuons moving column of 
clay after it issues from the forming or shaping die of the brick ma- 
chine. This class may be subdivided, as suggested by the expert Rich- 
ardson, into (a) those machines applying the veneer as a creamy liq- 
uid ; and (b) those machines applying the veneer as a thick paste. To 
subdivision "a" belong Du Rant's patent, No. 677,861, of July 9, 1901, 
and Pearson's British patent. No. 3,820, and were for the application 
of the veneer in a thin slip. In the Pearson patent the veneer was 
applied within the brick machine without affording any view of the 
clay bar, thus depriving the operator of the opportunity to détermine 
before the veneer was applied whether the bar was ready for the 
veneer, a most important and valuable part of the Ramsay invention. 
And, also, the veneer was applied in liquid form and rubbed in with 
brushes. The Pearson invention does not suggest the application of 
the veneer in such a way as that invented by Ramsay and desired by 
the brick manufacturers, to wit, the placing upon the bar of a plastic 
material, which could be used without waste and the obtaining by one 
opération a veneering of the desired thickness. There is nothing to 
suggest this in the Pearson patent and nothing to suggest fixing the 
veneer upon the moving clay bar by the slicker. The Pearson patent 
was not an anticipation of the Ramsay patent. Much less is the Du 
Rant patent. The view taken by Richardson, complainant's expert, 
on page 93 of complainant's record of the Du Rant and Pearson pat- 
ents, covers the whole matter, and his views are summarized by him 
in the following expression: 

"Henee there are no features in thèse two patents that would be applica- 
ble as forming a veneering coat of the body coat of an enamel, sueh products 
as are produced by the Ramsay process." 

This brings us to the only remaining patents, which are included in 
subdivision "h" and are the following patents : Naumann's British 
patent No. 9,039 ; Anton Heber, German patent No. 18,277 ; Heber & 
Co.'s modification of the preceding German patent No. 32,979; Engle- 
hart, Graf Wolkenstein, German patent No. 61,196; Becker, German 
patent No. 71,181; Kaufmann, German patent No. 75,082; PoUock, 
German patent No. 93,399. In ail of thèse patents the veneer is ap- 
pHed before the clay bar is brought to view. It is applied within the 
brick machine and before the clay passes through the forming die of 
the brick machine. This in our opinion is one of the most valuable 
features of the Ramsav Datent. 
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While we are of the opinion that none of the foregoing patents re- 
veal to one skilled in the art the discovery afterwards made by Ram- 
say, yet, were they even more suggestive than they are, it seems to us 
that we should apply the principle heretofore referred to and which 
is so well estabHshed in a multitude of cases. It is most concisely form- 
ulated in Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177: 

"Now that it bas succeeded, it may seem very plain to any one that he 
could bave done it as well. This is often the case with inventions of the 
greatest merit. It may be laid down as a gênerai rule, thougb perbaps not 
an invariable one, that, if a new combination and arrangement of known élé- 
ments produce a new and bénéficiai resuit never obtained before, it is évi- 
dence of invention." 

This invention is one of great merit. It had been a thing desired 
in the art of brick making to find a way by which the hand method 
of dipping and the other methods of applying the enameling material 
in a thin slip could be dispensed with, so that waste of time and large 
expense could be avoided, and it was desired that a means be devised 
to accomplish the enameling to the desired thickness inexpensively and 
by a single opération. This was accomplished by Ramsay, and the in- 
vention produced a new and bénéficiai resuit. 

We now pass to the considération of the discovery and use of ap- 
paratus similar to that involved in the Ramsay patent prior to his ap- 
plication. This is based upon the évidence of the défendant Lynn and 
two other witnesses, Wentz and Woodell. This évidence is to be 
measured by the rule laid down in Cantrell v. Wallick, 117 U. S. 689, 
6 Sup. Ct. 970, 29 L. Ed. 1017, where the court, after pointing out 
that the grant of a patent is prima facie évidence that the patent was 
the first invention and of the novelty of the patented invention, said : 

"Not only Is the burden of proof to make good this défense upon the party 
setting it up, but it bas been held that 'every reasonable doubt should be re- 
solved against him.' " 

Measured by this rule, an inspection of the évidence will show that 
it falls far short of its demands. The device used by Lynn was of 
the crudest nature. He himself did not regard it as adapted to the 
making of veneered or enameled brick. On page 123 of defendant's 
record he was asked : 

"R. D. Q. 364. If you had been asked while you were with Reed and Ettla 
to make what are now kno%vn as true enameled or veneered brick by means 
of your slicker, would you bave been able to do so? A. No, sir." 

Reed and Ettla, the owners of the brickworks where the alleged 
invention was used, had no knowledge of it, although they were con- 
stantly about 'the works, and were experimenting for the purpose of 
arriving at such a resuit. It clearly appears from the évidence that 
the use was an incidental or casual one. The principle covering such 
use is well defined by Judge Archbald in Anthracite Separator Com- 
pany V. Pollock (C. C.) 175 Fed. 108 : 

"A prior use, in order to négative novelty, must be something more than 
an accidentai or casual one. It must, indeed, be so far understood and prac- 
ticed, or persisted in, as to contribute to the sum of human knowledge aud be 
accessible to the public, beeomlng an established fact in the art. Gayler v. 
Wilder, 10 How. 477, 497, 13 L. Ed. 504; ïilghman v. Procter, 102 U. S. 707, 
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26 L. Ed. 27&; Acme Flexible aasp Co. v. Cary Mfg. Co. (C. O.) 96 Fed. 344; 
Ajax Métal Co. v. Brady Brass Co. (0. C.) 155 Fed. 409. Tbere is not the 
remotest approach to anything of that kind hère. No doubt, as already 
stated, tbere was a conforming .structure wltb a somewhat slmilar function, 
and, looking back with the light whieb we now bave, we are able to see that 
the parties bad the device of the patent alniost, if not quite, in band. But 
they did not follow it up as tbey should, and, stopping sbort where tbe prés- 
ent inventor went on, it cannot be brougbt in now to antlcipate and defeat 
what he bas successfully achieved by himself." 

We are therefore of the opinion that this patent was not anticipated 
by Lynn, and this is the only prior use set up or attempted to be 
proven. Altogether, then, we are satisfied that no priority has been 
■shown either by patents or use and Ramsay must be regarded as the 
first inventor of the apparatus. 

We now pass to the second défense, that of noninfringement. This 
défense can be disposed of in a few words. The différence between 
the apparatus used by the défendant and the Ramsay apparatus is 
very slight. The défendant uses two engobe applying slickers which 
are placed in front of the brick machine at a sufficient distance from 
the beveled shaping die of the machine to permit the clay bar to be 
seen and to allow the plastic engobe to be placed by hand upon the 
bar. The slickers are thus placed and beveled just as in the Ramsay 
apparatus. The engobe is applied the same way and is caused to ad- 
hère to the clay bar in the same way as in the Ramsay apparatus. The 
only différence seems to be that the slickers, instead of being fixed, are 
adjusted by springs so as to regulate the space between the slickers 
and the clay bar. This may be an improvement on the Ramsay in- 
vention, but such improvement will not justify the use of the Ramsay 
invention. Clearly the défendants hâve infringed the complainant's 
patent as to its first claim. 

The same may be said as to the second claim. True they do not use 
the side table, but they clearly use its équivalent in placing movable 
hopper plates beside the clay bar which act as a support for the en- 
gobe when it is desired to cover the top or sides of the clay bar. So 
that the défendants clearly infringe the second claim of the Ramsay 
patent. A most casual examination and comparison of Ramsay's and 
défendants' apparatus without the aid of experts shows their entire 
similarity, and that the défendants hâve infringed. The Ramsay in- 
vention is one new in the art of brick making. It is most useful and 
adds greatly to the process of enameling brick. Its commercial suc- 
cess is abundantly shown by the évidence. The défendants, therefore, 
must be adjudged to hâve infringed complainant's patent, and they 
should be restrained from further infringement, and should be as- 
sessed such damages as in equity should be placed upon them. 

Let a decree be drawn accordingly. 
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THE ROYAL SCEPTRE. 
(District Court, S. D. New York. February 14, 1911.) ' 

1. Shipping (§ 141*) — Construction op Ohabteb Partt— Pbivate Cabeieh — 

Limitation of Liabilitt. 

When a charter party gives the charterer the full capacity of the sMp, 
the owner is not a common carrier, but a ballee to transport as a private 
carrier for liire, and provisions in the charter party exempting the owner 
from liability for injury to cargo from the négligence of ofîicers or crew 
are lawful and valid. 

[Ed. Note. — For other cases, see Shipping, Dec. Dlg. § 141.* 
Limitation of owner's liability, see note to The Longfellow, 45 C. C. A. 
387.] 

2. Shipping (§ 141*) — Loss or Cargo— Liabilitt of Vessel— Unseawobthi- 

HESS. 

A provision In a charter party which maUes the shipowner a private 
carrier exempting him from liability for négligence of master or crew 
does not exempt him from liability for loss of cargo by reason of the 
unseaworthiness of the ship at the commencement of the voyage, or any 
stage thereof, although caused by négligent loadlng; there being an im- 
plied, If not expressed, warranty of seaworthiness In every eontract of 
charter. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 141.*] 

3. Shipping (§ 121*) — Liability foe Loss or Caego— Dnseawobthiness— 

Impkopeb Loading. 

The turret steamship Royal Sceptre, chartered to carry a full cargo of 
guebracho wocd from the River Plate to New York, loaded at points up 
the river and had proceeded down to Rosario, when, turning on a hard 
astarboard helra to reach her anchorage, under the influence of the cur- 
rent and possibly of grazing on the bottom, sbe careened to starboard un- 
til she had a list of 70 degrees, and dumped the most of her deck load. 
which was lost. When she left her last loading port, she had a deck 
load of over 700 tons of wood, piled to a height of 11 feet, besides 100 
tons of coal, her ballast tanlîs were nearly empty to lessen her draft in 
the river, and her range of stability was about one-fourth that calcu- 
lated for her at sea. There was nothing in the condition of the river or 
current unusual or which should not hâve been expected. Held, that the 
loss of cargo was due to the unseaworthiness of the ship when she fln- 
Ished loading and commenced her voyage by reason of her Instability 
because of Improper loading, and that she was liable therefor. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 449-451; Dec. 
Dig. § 121.*] 

4. Shipping (§ 121*) — Chartebs— Limitations of Liability. 

A provision In a charter by which the eliartorer assumes the risk of 
deck stowage presupposed proper loading for deck stowage and a sea- 
worthy ship, and, in the absence of either, does not relieve the ship from 
liability. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 121.*] 

In Admiralty. Suit by the New York Tanning Extract Company 
against the steamship Royal Sceptre for loss of cargo. Decree for 
libelant. 

The Royal Sceptre is qnite a large cargo vessel of the "turret" type, and 
said by her builders to be a "good timber ship." and "able safely to carry 
large deck loads." In August, 1008, she was under charter to libelant, which 
by its agent or controlled company loaded her at Colastine and port Borghi 
on the River Plate with a full cargo of quebracho wood bound for New York. 

*VoT other casea see same topic Si % ndmbsb is Dec. & A un. Digs. 1907 to date, & Rep'r Indexe* 
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Colastlue is something over 90 miles above Rosarlo, and she was there laden 
to a draft of about 16 ft. 10 Inches, whlch was as much as could safely be 
taken, owing to shallowness of the river at that point. Borghi is about 12 
miles above Rosario, and there the loading was eompleted, until the vessel 
drew (mean draft) 21 feet 5% Inches. This would indlcate In river water 
(fresli) a weight of about 8,562 tons. The tallast tanks were empty, or prae- 
tlcally so, in order to secure a full cargo on less than sea draft. TJpon the 
deck of the ship was placed a quantlty of quebracho wood variously esti- 
mated at from 730 to 780 tons. Absolute accuracy on this point is impossi- 
ble, but in my judgment the smaller quantity is nearer the truth. There was 
also on the bridge deck a quantity of coal, variously estimated at from 60 to 
100 tons. The chief offlcer, who says he measured it, déposes to the smaller 
quantity, yet the log says that about 30 tons were lost by the disaster which 
gave rise to this action, and the surveyors (maklng their report a few days 
after the accident) déclare that from statements made "by the captain, chief 
offlcer and chief englneer and entries made in their respective logbooks" 
there were "about 100 tons of bunker coals piled on her bridge deck." It 
seems to me that the resuit of this early investigation is more valuable than 
testimony taken after the advantage of minimlzing deck load became appar- 
ent. It is concluded that the deck load (cargo and coals) on the Royal Sce]> 
tre as she left port Borghi was at least 800 tous and probably more, but how 
much more cannot be positlvely affirmed on the évidence. The testimony 
supports also the surveyors' flnding that the "deck load of quebracho wood 
(reached) a helght of about 11 feet above" the deck. At or about the time 
of leavlng Borghi the deck load was partially secured by lashlngs of wire 
rope. 

Between Borghi and Rosario the current of the river Is variously esti- 
mated at from two to three knots, and during this stage of the voyage the 
steamer was making not over six knots through the water. She was in 
charge of a lieensed pilot, who has under oath at différent times sworn to 
two entirely différent sets of facts, and whose te.stlmony has been wholly dis- 
regarded. After accompllshing in safety and apparently wlthout any Indica- 
tion of possible danger nearly 11 miles of the distance from Borghi to Ro- 
.sario, she was turned under a hard astarboard helm to corne to anchor, in 
Rosario Roads. This brought her broadside to the current, and near what is 
called (on the Christophersen map In évidence) the "Dry Sandbank." She 
had barely begun to turn under her starboard helm when she also began to 
heel over to starboard, and she continued to careen until she inclined 70 
degrees, aecording to the xinanimous estimate of ail those who were présent, 
and hâve testified intelligently. By the time she arrived at this degree of 
Inclination, about 30 tons of her coals and ail but about 70 tons of her deck 
load had gone or was golng over slde, carrying away bulwarks and fasten- 
Ings, foremast, and deck appllances. The vessel theu righted, intact so far 
as then known except as to her upper works. She ultlmately proceeded to 
sea wlthout golng on dry dock, and delivered the remainder of her cargo in 
good order. The time was very short within which the steamer thus eareened 
and dumped ; and, while absolute accuracy is impossible, I see nothing to 
Impugn the chief engineer's estimate that it was "perhaps half a minute" 
from the time she b«gan to heel until she "came back again." The sudden- 
ness and quickness of the whole occurrence is shown by the fact that three 
of the crew were carried overboard wlth the cargo; not having time to get 
to a place of safety. Of thèse men two were lost and their bodiea not recov- 
ered, being in ail probablllty buried in and by the quebracho wood, which Is 
considerably heavier than water. The river was perfectly ealm and the 
weather flne. 

Much of the testimony attempts to show that the cause of the steamer's 
careenlng was that she ran upon some uuderwater obstruction, and it was 
on this point that the pilot swore both ways. It is admittedly true that dur- 
ing the whole period of disaster, and until she sliortly after came to anchor, 
the steamer's engines continued to go ahead, and the vessel to progress 
through the water. 

If it were a materlal question of fact in this litigation whether the Royal 
Sceptre touched bottom or not, the point would require eareful consldera- 
187 F.— 15 
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tldn, but it cannot and has not been seriously contendeà that a slight con- 
tact with the bottom Is a sufflcient cause for admitted résulta. It is plainly 
true that, if there was contact wltli the bottom or anything oii It, such strlk- 
ing was not severe enough to attract the attention of most of the crew, nor 
severe enough to cause a leak, and neither did tbe ma:ster say anything re- 
garding such contact when he was flrst examined. On the other hand, 
inonths àfter thls accident, and after the Royal Sceptre had been on the bot- 
tom elsewhere, some déformation of her underwatei- plating was diseovered. 
It seems to me that tbe testlmony on this head reasonably indicates that she 
lay on a lumpy bottom, something entirely différent from a raomeutary con- 
tact with an object hard enough and high enough to give such a heel as ad- 
mlttedly occurred. If the bcndlng of plates subsequently ascertalned had 
been done within tbe half minute during whieh the steamer duniped her deek 
load, it would bave been instantly known, and not subsequently reasoned out. 
It is therefôre concluded and found that, whlle the Royal Sceptre may bave 
touched bottom while turning under her hard astarboard helm, such contact 
was not sufficient to cause any dangerous or even substantlal eareening of a 
stable vessel. 

It is furtber found that the River Plate at and above Bosario is full of 
shifting sandbanks, contact witb which is to be expected by any vessel navl- 
gating those waters, and from this it follows that vessèls should be so loaded 
as not to injure their cargoes by bottom contact so reasonably to be expected. 

This action is brought by charterer to recover tbe value of tbe quebracho 
wood lost from deck load. 

Mr. Montgomery, for libelant, 
Mr. Kirlin, for claimant. 

HOUGH, District Judge (after stating the facts as above). [1] 
Under the circumstances of this affreightment, the owner of the Royal 
Sceptre was not a common carrier, but a bailee to transport as a pri- 
vate carrier for hire. The Fri, 154 Fed. 338, 83 C. C. A. 205. 

By the charter itself , the parties to this htigation agreed that : 

"Tbe shlp is to be in no vvay liable for any conséquences of * * * 
périls of the sea * * * collisions, stranding, and/or other accidents or 
errors of navigation even when occasioned by the négligence, default, or er- 
rer in judgment of the pilot, master, mariners, or other servants of the ship- 
owners." 

It may be assumed with the claimant that the quoted charter pro- 
vision delimits the obligations of the ship, in so far as it goes, when 
reasonably interpreted. If therefore the proximate cause of this 
loss be a péril of the sea (or river), a stranding, an error of the pilot 
or négligence of the master, it may be assumed that libelant cannot 
recover; for, without any written limitation of liability, ail that the 
bailor-libelant could require or expect from the bailee-claimant was 
the use of ordinary care and skill (Sumner v. Caswell [D. C] 20 Fed. 
251, and cases cited), and that expectation has been (in part) bar- 
gained away for a considération presumably expressed in the rate of 
charter hire. 

In view, therefore, of the foregoing, and of the further charter pro- 
vision that "deck load (was to be) at owner's option and at charterer's 
risk," some ground of Hability must be diseovered and substantiated, 
other than the négligence, of any one concerned in managing or navi- 
gating the vessel. Such reason for recovery is assigned in the unsea- 
worthiness of the ship (i. e., unfitness for the stage of voyage), when 
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the disaster occurred, coupled with the assertion that damage was 
donc solely by reason of such unseaworthiness. The alleged causes 
of unseaworthiness, unfitness, and disaster are ail contained in the 
statement that the Royal Sceptre on leaving Borghi with a fuU cargo 
with a deck load of 800 tons and more, and 11 feet high and with 
empty ballast tanks, was inherently unstable, and so much so that she 
was likely to do what she did when impelled by such expected events 
as putting her rudder hard over, or grazing a sand bank. 

[2] If this be true, the ship must respond, and it makes no différence 
that in one sensé of the words the master was négligent in so loading 
his vessel that there resulted instability amounting to unseaworthiness. 
The somewhat scholastic answer to such argument is that negligently 
causing an unseaworthiness existing at the commencement of a voy- 
age (or the beginning of any stage thereof) is an act antécédent to 
navigation, and not protected against by the charter party clause first 
above quoted. The more force fui answer is that even a bailee for 
hire who agrées in executing his bailment to carry goods on his ship 
impliedly warrants that ship's seaworthiness, and explicitly warrants 
the same by the familiar words beginning most charters (including the 
one in suit), and describing the carrier's vessel as "tight, staunch and 
strong and in every way fîtted for the intended voyage." The Eu- 
ropa, Prob. [1908] 84, citing Carver's Carriage by Sea (5th Ed.) § 
17; Sumner v. Caswell (D. C.) 20 Fed. 249. 

Nor in view of the nature of the warranty of seaworthiness, and 
the imperative necessity of stringently enforcing it in the interests of 
ail marine business, is it material that to ascertain with exactness the 
range of stability of any given vessel is a matter of some delicacy 
and one demanding scientific knowledge. Let it be admitted that such 
"spécial technical knowledge is not to be attributed to the master" 
(The Oneida [D. C] 108 Fed., note, p. 889), yet that fact only ren- 
ders it more obligatory upon owners to provide ships which will be 
stable when laden with such degree of technical or scientific informa- 
tion as compétent shipmasters may be presumed to possess. 

[3] This leads to an inquiry into the actual condition of the Royal 
Sceptre, at the time of disaster, a condition confessedly the same as 
when she left Borghi. The facts regarding her structure and lading 
hâve been put before three experts, one of them her designer. They 
ail agrée in principle, and with différences too slight to affect décision 
I think they agrée in results. Such différences as exist arise from dif- 
fering assumptions as to weight and homogeneity of deck load. From 
their testimony the following conclusions are drawn : The steamer's 
range of stability did not exceed 46 degrees — that is, she could careen 
23 degrees (at most) and retain tendency to return to an upright 
position — with a list of 10 degrees her righting lever was at its maxi- 
mum, being .064 of a foot with a righting moment of 565 foot tons, 
that is, the total force then tending to right her or (same thing) the 
total force then to be overcome to pull her further over was as last 
stated. Her curve of stability as calculated by ail the experts shows 
this righting moment rapîdly diminishing as the limit of stability was 
approached. For small inclinations she was very tender, and so con- 
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structed that a list of about four degrees would bring her "harbour 
deck" edge under water, which means that a "turret" vessel is shaped 
(roughly) amidships like a long box, with a smaller but similarly shaped 
box on top of it, the top of the smaller box being the "turret deck," 
and the projections of the larger box on each side of the smaller one 
being the "harbour decks." The eflfect of submerging the harbour 
deck edge was to diminish résistance to inclination. At 23 degrees (at 
most) ail righting moment vanished, and the resuit of natural forces 
was to produce a tendency toward capsizing, which continued until 37 
degrees were reached, when the righting moment reappeared and con- 
tinued until about 81 degrees of inclination, when, if the pressure 
continued, complète capsize was accomplished. This condition is to 
be compared with her designer's assertion that in sea trim her range 
of stability should be nearly 100 degrees on each side of vertical. 

Applying thèse calculations to the proven facts, and remembering 
that whatever bottom the steamer touched tended slightly to careen 
her to starboard, and that at her speed and in the current her star- 
board helm had the same effect, the conclusion is irrésistible that she 
was too top-heavy to recover f rom the careening effect of one or both 
of two causes each trivial and each reasonably to be considered prob- 
able before the voyage began. Much time has been spent in examining 
into the mathematical or physical possibilities of this ship. The ré- 
sulta cannot be asserted with absolute accuracy, yet they assist in hold- 
ing (as is now donc) that a vessel is unseaworthy which begins even 
a river voyage with a range of stability of about one-fourth that cal- 
culated for her at sea with a rapidly diminishing righting moment af t- 
er one-tenth of her calculated range had been passed, which encoun- 
tered nothing that ought normally to careen her to any pronounced 
extent, and which did as matter of fact list 70 degrees in half a min- 
ute. The resuit stated seems to me to be reached on much clearer 
testimony than was available in The Oneida, supra, or The Whitlie- 
burn (D. C.) 89 Fed. 526, and without calling in the aid of presump- 
tions against the steamer as was donc in The Oneida on appeal (128 
Fed. 687, 63 C. C. A. 239). 

[4] But one further contention requires comment. It is urged that, 
since the charterer agreed to assume the risk of deck stowage, there 
can be no recovery for loss of cargo so laden; and for this proposi- 
tion Lawrence v. Minturn, 17 How. 100, 15 L. Ed. 58, is relied on. 

Pressed to its logical limit, the untenable nature of the argument 
seems very plain; for if a vessel can become unseaworthy by piling 
up deck load, without any liability to the owner of the same, she may 
capsize as soon as her f asts are thrown off. Deck cargo at shipper's 
risk does not mean such absolute surrender of ail rights. The risk 
assumed présupposes proper loading for deck stowage and a seaworthy 
ship. It is not thought that Lawrence y. Minturn asserts any doctrine 
opposed to this. It speaks only of a jettison; while; if even a jettison 
be rendered necessary by unseaworthiness existing at commencement 
of voyage, the ship is liable, as is shown by the summary of décisions 
given in Companîa De Navigacion la Flécha v. Brauer, 168 U. S. at 
120-121, 18 Sup. Ct. 12, 42 L. Ed. 398. See, also, Higgins v. Watson, 
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Fed. Cas. No. 6,4,70, and Talbot v. Wakeman, Fed. Cas. No. 13,731 
(both décisions of Betts, J., in this court), also Barker v. Swallow 
(D. C.) 44 Fed. 771. 

Decree for libelant, with costs. 



UNITED STATES v. STANDARD SANITART MFG. CO. et al. 

(District Court, E. D. Michigan, S. D. March 8, 1911.) 

Nos. 5,163-5,164. 

Ceiminal Law (§ 42*) — Immdnitt. 

Act Feb. 25, 1903, c. 755, 32 Stat. 904 (U. S. Comp. St. Supp. 1909, p. 
1142), as amended by Act June 30, 190c, c. 3920, 34 Stat. 798 (U. S. Comp. 
St. Supp. 1909, p. 1168), prohibiting prosecution for a transaction con- 
cernina; whicb accused. in obédience to a subpœna. gives testimony in a 
proceeding under the anti-trust law (Act July 2, 1890, c. 647, 26 Stat. 209 
[U. S. Comp. St. 1901, p. 3200]), does not imniunize persons who hâve filed 
answers under oath In such a proceeding, 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 42.*] 

The Standard Sanitary Manufacturing Company and others being 
under indictment, the government demurs to pleas of immunity. 
Pleai overruled. 

See, also, 187 Fed. 232. 

Edwin P. Grosvenor, Sp. Asst. Atty. Gen., and Frank H. Watson, 
U. S. Atty. 

Stevenson, Carpenter & Butzell, Noble, Jackson & Hubbard, Lyon 
& Hunter, and Moritz Rosenthal, for défendants. 

DENISON, District Judge (sitting by désignation). The act of 
February 25, 1903 (32 St. L. 904), as amended June 30, 1906 (34 St. 
L. 798), provides that no person shall be prosecuted for or on account 
of any transaction concerning v*rhich he, in obédience to a subpœna, 
gives testimony under oath, in any proceeding under the so-called 
Sherman act or anti-trust law. 

Before the filing of thèse indictments, the respondents hère were 
made défendants in an equity suit brought by the United States, un- 
der section 4 of the anti-trust law to enjoin the same alleged combi- 
nation which forms the basis of thèse indictments. The bill did not 
waive oath to the answer, and so, in légal effect, demanded a sworn 
answer. The défendants did answer under oath. They now claim 
freedom from criminal prosecution, and rely upon the terms of the 
immunity statute above recited. 

It is clear that the answers were under oath, and were demanded 
ànd given in such a "proceeding under" the anti-trust act as the im- 
munity statute contemplâtes. The only question is whether thèse an- 
swers constitute "testimony (or) évidence under oath," or "in obédi- 
ence to a subpœna." 

*FoT otlier cases see same topic & { numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is also clear that the filing of the answer may be thought of as 
something donc "in obédience to a subpœna," because it is required 
by law as a step following upon the issue of a chancery subpœna. 

So, too, it cannot be doubted that an answer under oath was, under 
the old equity practice and in a proper case, évidence, and often con- 
trolling évidence, upon final disposition of an equity suit. 

It follovvs that, without any distortion of the language into gro- 
tesque or unknown form or meaning, the respondents can make it 
spell immunity in this case; but it does not follow, even under the 
rules of construction of criminal statutes, that respondents must hâve 
a favorable interprétation just because such interprétation is possi- 
ble. The true criterion must be the fair and reasonable meaning — • 
the sensé in which it is probable that Congress used the chosen words. 

Under the equity practice, an answer is a pleading as is a plea or 
demurrer. This is the primary, and in the typical case the only, func- 
tion of the answer. Under certain conditions, it took on a secondary 
or incidental function, and profifered itself as évidence. This was be- 
cause of the situation attendant upon a bill of discovery. Bills of dis- 
covery are now practically unknown, and it is at least doubtfui (par- 
ticularly under this section 4) whether such a bill can now be main- 
tained at ail without aid from some other ground of equity jurisdic- 
tion. It is not to be inferred, as respondents say, that the individual 
défendants were joined in the equity suit only for the purpose of ob- 
taining discovery. The reasonable inference is that they were joined 
so as to obtain an effective injunction. 

Bills of discovery being substantially discontinued, the resulting evi- 
dential character of the answer has practically disappeared. Skilled 
equity counsel remember this historical, but obsolescent, function of 
the answer; but probably laymen generally, as well as most lawyers 
in the code states and many lawyers in other states, would now be 
surprised to be told that an "answer" is "testimony." I cannot think 
that Congress so intended. 

The same conclusion follows from considering the "subpœna" sub- 
ject. The common understanding, I think, of "giving testimony in 
obédience to a subpœna" or "producing évidence in obédience to a 
subpœna," would be that référence was had to the familiar witnesses' 
subpœna, and not to the equity summons. The latter meaning is not 
impossible, but is, to me, strained and unnatural. 

Even if the answer is "évidence," it is not happily described as 
"produced in obédience to" the subpœna. True, the subpœna gives 
the défendant notice that he must answer, but this compulsion comes 
not from the writ but from the rules of the court. When the sub- 
pœna, with the possible aid of contempt proceedings, has produced an 
appearance, it has exhausted its function as a writ. 

Further, if an answer may be thought to be filed, "in obédience to" 
the subpœna and is framed with evidential purpose, its character as 
évidence is only inchoate. It may never become évidence. It must 
be, for 30 days, subject to exceptions, and then, if it escapes or sur- 
vives exception, it must wait another 30 days for replication or for 
setting down. Only then does it get permanent status. This consid- 
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eration does not seem to be important, but it emphasizes the différ- 
ence between an answer and ordinary "testimony" or "évidence." 

It is not conclusive against a plain construction that it leads to 
rather absurd results in some cases, but this may furnish an addition- 
al reason for not adopting an unusual meaning. If respondents are 
right, immunity results from a sworn answer to a bill not waiving 
the oath, but it does not resuit from an unsworn answer to the same 
bill, nor from an answer, sworn or unsworn, to the same bill contain- 
ing a waiver, nor from a sworn plea to the same bill in either form, 
though ail thèse answers and this plea might contain an identical dis- 
closure. The injury to défendants is the same in each supposed case; 
for an admission can be used against the person admitting just as 
well in one case as in the other. It is not îikely that immunity was 
intended to dépend on whether a pleader omitted to waive an oath, or 
that it is important whether such omission was déliberate or inad- 
vertent. 

I see no significance, helpful to respondents, in the fact that in this 
immunity statute référence is made to persons who gave testimony, 
and in the commerce and labor statute référence is made to per- 
sons who "gave testimony as witnesses." Although possible reasons 
are suggested for a distinction, I see no substantial reason, and I 
should draw the inference that Congress uses the two phrases indis- 
criminately, intending that one should mean the same as the other. 

Respondents urge that the full right of immunity must be main- 
tained, else the government cannot get the information necessary to 
convict. This is true; but it does not aid in deciding what this act 
mieans. I feel confident that the construction I bave adopted will 
not cripple any necessary governmental activity. I bave not been able 
to conceive a case where it will be necessary to get information re- 
garding a crime by filing a bill and demanding answer under oath. 

Défendants under such a bill as was filed hère are not, with my 
construction of this immunity statute, in danger of losing any con- 
stitutional rights. They may absolutely refuse to incriminate them- 
selves by any statement, by whatever name it may be called, and with 
or without oath. It may not be pleasant to take this position, but 
such is the constitutional method of preserving a constitutional right. 

There is no difiference between the respective pleas of the différent 
individual respondents, and, with my view of the statute, no différence 
between the seven différent pleas of each respondent. In so far as 
pleas 5, 6, and 7 go beyond the first four, they state either légal con- 
clusions, immaterial matters, or matters of défense under a gênerai 
plea of not guilty. AU the pleas of immunity will be overruled. 
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UNITED STATES v. STANDARD SANITARX MFG. CO. et al. 

(Circuit Court, E. D. Pennsj'lvania. Aprll 22, 1911.) 

Ko. 661. 

1. Courts (§ 349*) — Masters— Juiusdiction— Taking Tkstimont in Différ- 

ent District. 

Where an examiner Is appoiuted by tlie court of the district in whicli 
the suit Is peiuUng. as authorized by equlty rule 67, to take testimony, 
he may lawfully discharge bis duty in another district; the court of 
that district being autborlzed to issue subpœnas commanding persous 
reslding witbin the district to appear and testify before such examiner 
or niaster. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 349.*] 

2. Courts (§ 349*) — JIasiers— Jukisdiction— Takino Testimony in Diffeb- 

BNT District. 

Where a master is appolnted to take testimony In the district in which 
a suit Is pendlng, and proceeds to take testimony in another district, per- 
sons llving in the latter district, wliose légal domicile is elsewhere, may 
be compelled to appear, and any person found In such district, who au- 
swers a subpœna and appears before the examiner, may be lawfully ex- 
amined. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 349.*] 

3. Courts (§ 349*) — Examination Before Master— Coercin g Witness— Ma- 

teriality of Testimony. 

Where witnesses appear before a master taking testimony in a district 
other than that In which he was appolnted, and on his refusing to an- 
swer questions an application Is made to the court of such district to co- 
erce the wltuess, It Is the duty of such judge to compel the production of 
the évidence, although the .iudge deems it incompétent, irrelevant, or Im- 
material, unless the witness or the évidence is prlvlleged, or it clearly 
and afflrmatively appears that It cannot be compétent, material, or rele- 
vant, and that it would be an abuse of process to compel its production. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 349.*] 

4. Cbiminal Law (§ 42*) — Immunity — Privilège as Witness — Sherman 

Akti-Trust Act—Statutes— Construction. 

The Sherman act (Act Cong. Feb. 25, 1903, c. 755, 32 Stat. 904 [U. S. 
Comp. St. Supp. 1909, p. 1142]), as amended by Act June 30, 1906, e. 3920, 
34 Stat: 798 (U. S. Comp. St. Supp. 1909, p. 1168), provides that for the 
enforcement of the provisions of the act a speclfled suni was appropri- 
ated to employ spécial counsel to conduct proceedlngs, sults, and prose- 
cutions thereunder, provlded that no person shall he prosecuted or sub- 
jected to any penalty or forfeiture for or on account of any transaction, 
matter, or thlng concerning which he might testify in any proceeding, 
suit, or prosecution under the act, etc. Hcld that, though the act applies 
to witnesses, whether called In a crlminal or a civil suit, It dld not ex- 
tend immunity to witnesses called by the défense in a civil suit to re- 
straln allegêd violations of tlie act, especially to défendants called by co- 
defendants, the effeet of which would be to reiider the statute abortive. 

[Ed. Note. — For other cases, see Crlminal Law, Dec. Dlg. § 42.*] 

Suit by the United States against the Standard Sanitary Manu- 
facturing Company and others to restrain the continuance of certain 
alleged conspiracies and agreements in restraint of interstate com- 
merce in sanitary enameled iron ware. On motion of the Cohvell 
Lead Company and others to compel their codefendants, Max Goebel 
and certain others, to answer questions. Denied. 

See, also, 187 Fed. 229. 

•l'or other cases see same topic & § numhes In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Edwin P. Grosvenor, Sp. Asst. Atty. Gen., and George W. Wicker- 
sham, Atty. Gen., for the United States. 

Robert B. Honeyman, for défendant Cohvell Lead Co. 
Herbert Noble, for défendant witnesses. 
Hillary C. Messimer, for McCrum and Gates. 

HOLIyAND, District Judge. This is a motion by défendants Col- 
well Lead Company, Jesse T. Duryea, and Bert O. Tilden to compel 
codefendants Max Goebel, Lloyd G. McCrum, Howard T. Gates, 
Francis J. Torrance, and Théodore Ahrens to ansvver certain ques- 
tions. The motion is made in a suit in equity, instituted at Baltimore 
July 21, 1910, in the Circuit Court of the United States for the Dis- 
trict of Maryland, and brought under section 4 of the Sherman anti- 
trust act, to restrain the continuance of certain alleged conspiracies 
and agreements in restraint of interstate trade and commerce in sani- 
tary enameled ironware. 

There are about 34 individuals and 16 corporations défendants in 
this suit. The same individuals and corporations, charged with hav- 
ing combined and conspired in restraint of interstate trade in sani- 
tary enameled ironware, were indicted on December 7, 1910, by the 
fédéral grand jury for the Eastern district of Michigan. The indict- 
ments and the bill in equity relate to the same matters and transactions. 

In the Baltimore suit, in which this motion arose, a spécial examiner 
was appointed by the court October 22, 1910, by agreement, "to take 
and report to the court the évidence adduced or offered by the peti- 
tioner and the défendants, respectively, with full authority as such 
spécial examiner according to the rules and practice in such case made 
and provided." The order further provides "that said examiner may, 
upon application of any of the parties, hold such hearings and receive 
testimony in behalf of any party, at such time and such place without 
the district of Maryland as he may designate and appoint" ; due notice 
being required. The order also provides "that the respective parties 
may from time to time agrée as to the time and place of taking proofs 
outside of the district of Maryland." 

The government completed the taking of its testimony on December 
21, 1910, and on February 14, 1911, the défendants commenced the 
taking of testimony, and there hâve been hearings from time to time 
for this purpose. 

The défense of the Colwell Lead Company, Duryea, and Tilden, set 
up by their answer to the bill, upon which they now rely, is, in the 
main, identical with that of the other défendants. There are, how- 
ever, some minor différences, affecting particularly the manner of do- 
ing business by the company; and it insists that there is a necessity 
for it to call the other défendants to prove thèse allégations. The Com- 
pany, Mr. Duryea, and Mr^ Tilden are represented in this motion by 
separate counsel ; and the question hère involved arose on April 4th 
at a hearing in Philadelphia, called by their counsel. The testimony 
was being taken by the examiner appointed by the Maryland court. 
Subpœiias had dul}' issued from this court, and five witnesses were 
put upon the stand, each one of whom is a défendant in the criminal 
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proceeding and in the bill in this case. None of thèse witnesses ob- 
jected to appearing as such before the examiner at Philadelphia, and 
no objection to the taking of testimony was made by the witnesses 
themselves or the government until after they had refused to answer. 
Ail of them réside at points more than 100 miles from the district of 
Maryland, although none réside in this district. They, however, ap- 
peared in answer to a subpœna before the examiner at a place agreed 
upon by the parties, and refused to answer certain questions put to 
them by counsel for the Colwell Lead Company, upon the ground that 
their answers might incriminate them. Thereupon counsel for the 
Company moved this court to compel them to answer, and the govern- 
ment contends that this court has no jurisdiction to entertain this mo- 
tion, because none of the witnesses réside in this district. 

From the statement in the government's brief , I take it that the tak- 
ing of testimony at Philadelphia before the examiner, on the 4th day 
of April, had been agreed upon by the government and counsel for 
the jompany ; and from the afiîdavit filed by the latter's counsel it ap- 
pears that the names and the places of résidence of the witnesses to be 
examined on behalf of the company at the meeting were given to the 
Assistant Attorney General a day or more before, so that the govern- 
ment was in possession of the information as to the légal domicile of 
the witnesses to be examined, and was also informed that the testi- 
mony of thèse witnesses would be taken before the examiner at this 
meeting. The government appeared, but raised no objection to the 
examination of thèse witnesses hère upon the ground that the légal 
résidence of the respective witnesses was without this district. 

[1] It has been determined that the appointment of a master or ex- 
aminer by the court of the district where the suit is pending, under 
the sixty-seventh rule in equity, to take testimony, may lawfully dis- 
charge this duty in another district, and that the court in the latter 
district is empowered to issue subpœnas commanding persons residing 
in the district to appear and testify before such examiner or master. 
In re Steward (C. C.) 29 Fed. 813; Rose's Code of Fed. Procédure, § 
1037b; Johnson Steel Street Rail Co. v. North Branch Steel Co. (C. 
C.) 48 Fed. 191 ; White v. Toledo, etc., Co., 79 Fed. 134, 135, 24 C. C. 
A. 467. 

[2] Persons who are living in the latter district, whose légal domi- 
cile is elsewhere, can be compelled to appear (In re Steward, supra), 
and any person found in the latter district who answers a subpœna 
and appears before the examiner, may be lawfully examined (Blood 
V. Morrin [C. C] 140 Fed. 918; Mutual Ben. Life Ins. Co. v. Robison, 
58 Ffid. 732, 7 C. C. A. 444, 22 L. R. A. 325). 

If the witnesses were lawfully examined hère, this would be the 
proper tribunal to entertain this motion ; but it is further urged by the 
government that, even if this court can properly consider the motion, 
the witnesses should not be required to answer, because the questions 
put to them by counsel for the Colwell Lead Company, which they 
hâve refused to answer, are neither relevant nor material. 

[3] It is urged that the amended answer of the company, Duryea, 
and Tilden sets up no separate défense from that of the other défend- 
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ants, except in minor détails, in support of which the questions put 
to the witnesses were not at ail relevant or material ; but this, we think, 
is not a matter into which this court may inquire. 

"It is not tbe duty of an auxiliary court or judge, within whose jurisdic- 
tlon testimony is being taken in a suit pending in tlie court of anotlier dis- 
trict, to consider or detennine tlie conipetency, raateriallty, or relevancy of 
tbe évidence wliich one of tlie parties seeks to elicit. It is the duty of sucli 
a court or Judge to compel the production of the évidence, although the judge 
deenis it incompétent, irrelevant, or immaterial, unless the witness or the 
évidence is privileged, or it clearly and athrniatlvely appears that the évi- 
dence sought cannot iwssibly he compétent, material, or relevant, and that it 
would be an abuse of the process of the court to compel its production." 
Blease v. Garlington, 02 V. S. 1. 23 Iv. Ed. 521 ; Dowagiac Mfg. Co. v. Loch- 
ren, 143 Fed. 211 [74 C. C. A. 341]. 

Having concluded that the testimony offered does net so clearly 
and affirmatively appear to be irrelevant and immaterial as to war- 
rant its exclusion, and that the motion is properly entertained by this 
court, it follows that, if the witnesses are entitled to an immunity 
from prosecution under the act of Congress of February 25, 1903 (32 
Stat. 904, c. 755 [U. S. Comp. St. Supp. 1909, p. 1142]), and its sup- 
plément (Act June 30, 1906, c. 3920, 34 Stat. 798 [U. S. Comp. St. 
Supp. 1909, p. 1168]), they will be compelled to answer, notwithstand- 
ing they hâve claimed their privilège of silence under the provisions 
of the fifth amendment to the Constitution. 

The Colwell L,ead Company insists that the testimony of thèse wit- 
nesses is important in support of its défense. The government, how- 
ever, contends : 

"That not one of thèse questions is material to the défense of the company, 
or of Mr. Duryea or Mr. Tilden, but that each of the questions is addressed 
to the witness défendant for the sole purpose of having him incrimlnate him- 
self and thereby gain immunity." 

Accordingly, the Assistant Attorney General, for the government, 
notified each witness, as he was called, that as the transactions being 
inquired into in this civil suit are the same transactions which are the 
subject of the Détroit indictments, it was probable that anything he 
(the witness) might say, which would be material, would incriminate 
him. He was accordingly advised that, relying upon the fifth amend- 
ment, he might refuse to answer questions upon thèse matters. He 
was fvirther advised that, if he did answer, he would waive his con- 
stitutional privilège, and would gain no immunity thereby, and that, 
if counsel insisted that he answer, he should refuse until the court or- 
dered him to do so. Thereupon the several défendants answered cer- 
tain questions, but refused to answer others, and this proceeding is to 
détermine whether they shall be ordered by the court to answer such 
other questions. 

[4] The immunity statutes which are pertinent are those enacted 
for the enforcement of the provision of the Sherman act. They are 
the act of February 25, 1903, and the amendment of June 30, 1906. 
The Suprême Court held in Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 
370, 50 L,. Ed. 653, that the language of the act of February 25, 1903, 
is sufficiently broad to give immunity to a witness summoned on be- 
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half of the government, and that a witness so called is obliged to an- 
swer. The only question, therefore, involved in this case, is whether 
the immunity provision under considération applies to thèse witnèsses 
called by a défendant. If the act extends immunity to them, they 
must answer. They will not be permitted to claim their constitutionaî 
privilège of silence. Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 
40 L,. Ed. 819. Was it, then, the intention of Congress, in enacting 
this immunity législation for the purpose of enforcing the Sherman 
act, to extend its provisions to include witnèsses called by the défense 
in any proceeding, suit, or prosecution under the act? Omitting ail 
the parts of the immunity législation, except that with which we are 
concerned in this case, it reads as folio ws : 

"That for the enforeeinent of the provisions of the act eiititled * * * 
'An act to protect trade and commerce agalnst unlawful restraints and mo- 
nopolies,' * * • the suiu of J?500,000 * * * is hereby appropriatert 
* * * to employ spécial coiinsel * * * to conduet proceedlngs, suits 
and prosecutions under said act, * * * provided that no person shall be 
prosecuted or be sul)jected to any penalty or forfelture for or on account of 
any transaction, matter or thing concernlng wlilch he may testify in any pro- 
ceeding, suit or prosecution under said act. * * * ^nd the amenduient 
enacted June 30th, 1906, provides that immunity shall extend only to a nat- 
ural person, who, in oliedience to a subpœna, gives testinioùy under oatli or 
produces évidence, documentary or otherwise, under oath." 

It is unnecessary, in disposing of this motion, to inquire into the 
question as to whether Congress intended to restrict the provisions of 
the act to give immunity only to witnèsses called by the government. 
The question hère is whether or not Congress intended to give im- 
munity from prosecution under the Sherman act to persons who are de- 
fendants in suits and prosecutions instituted by the government who 
are called as witnèsses by their codefendants. Such a construction of 
the act of 1903 and its amendment would resuit in practically wiping 
out the criminal provisions of the Sherman act. 

The main issue in the bill filed under section 4 of the act is the crim- 
inal fact upon which the indictments are founded under section 1. If 
the immunity can be claimed in a civil proceeding under the act, there 
seems to be no reason why it may not be claimed in a criminal pro- 
ceeding for the same cause of action. If thèse défendants can be 
called by their codefendants as witnèsses in a civil suit, they can be 
called by their codefendants as witnèsses in the pending criminal pros- 
ecution. Any witness to which the act extends the immunity can be 
called in a criminal or a civil suit. There is no question but that any 
witness called by the government in a civil suit can as well be called 
in a criminal proceeding and compelled to answer. Equally true would 
it be that any other party's immuned witnèsses (if there are any un- 
der the act) could be called in either a civil or criminal proceeding 
and receive immunity. 

If, then, it was the intention of Congress to permit défendants to 
call each other and give them immunity, it is clear that the power to 
do so extended as well to civil proceedings as to criminal prosecu- 
tions. Was such the intention? If it was, it enables a défendant in 
either a civil suit or criminal prosecution under the act to be called as 
a witness for a codefendant, and thereby become immuned against 
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tlie conviction under the indictment, and each défendant could call 
the other, until they brought about an immunity of ail the défendants 
in the indictment. It would foUow that no conviction under the act 
conld in any case be had, because the trial of the offenders would sim- 
ply afford them the opportunity of calling each other as witnesses, and 
the resuit of the trial would be an expensive performance on the part 
of the government to enable the défendants to secure immunity. Such 
a construction, leading to the absurd and unreasonable results indicated, 
cannot, under the authorities, be adopted by this court, when the stat- 
ute is susceptible of a rational construction, such as will enable a prop- 
er and effective enforcement of ail the provisions of the act. 

But, aside from the absurd results flowing from such a construc- 
tion, the language of this immunity statute would indicate that Con- 
gress did not intend the act should receive the construction placed upon 
it by counsel for the Colwell Lead Company. It opens with a state- 
ment that the enactment is "for the enforcement of the provisions" of 
the Sherman act, among other acts mentioned in the enacting clause, 
and there is an appropriation made for the purpose of enabling the At- 
torney General "to conduct proceedings, suits and prosecutions" un- 
der the Sherman act and the other acts ; and in order that the provi- 
sions of thèse acts may be enforced, there is a proviso granting im- 
munity to certain persons against prosecution "on account of anything 
concerning which they may testify * * * jj^ ^j^y proceeding, suit 
or prosecution" under thèse acts. The ,primary objçct apparently for 
the enactment of this législation was "the enforcement of the provi- 
sions of the Sherman anti-trust act," together with the others men- 
tioned; but there is nothing to indicate that it was the intention of 
the makers of the law to extend the privilège of immunity to witnesses 
called by the défense, especially défendants called by codefendants in 
a suit instituted by the government. It was not for the purpose of 
aiding the défense in "proceedings, suits or prosecutions" under the 
act, but for the purpose of "enforcing the provisions" of the acts, that 
the immunity clause was created. 

Failing to fînd any warrant in the language used by Congress for 
the construction insisted upon by the Colwell Lead Company, and in 
view of the unreasonable and absurd results which would be brought 
about by such a view of the enactment, it is our duty, as was said in 
Reg V. Skeen, 8 Cox's Criminal Cases, 143, to put that construction 
on the language of the act which will make it etïectual, and not make 
it abortive. 

We hold that it was not the intention of Congress, in passing the 
immunity act for the enforcement of the provisions of the Sherman 
law, either in civil or criminal proceedings, to extend immunity to de- 
fendants called as witnesses by codefendants to testify in the latter's 
behalf, so that the motion to compel the witnesses to answer the ques- 
tions is overruled. 
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PEERLESS RUBBER MFG. 00. v. NICHOL et aL 

(Circuit Court, S. D. Ohio, W. D. January 9, 1911.) 

No. 6,514. 

Teade-Marks and Trade-Names (§ 98*) — Infuingement — Good Faith. - 
Where défendants purchased certain spurlous "Eainbow" packlng 
from a stvanger who was recomniended to them, plaintiflf having for 
years manufactured and sold a superior grade of packing under that 
name, but, on défendants' attention belng called to the infringement, 
they disclalmed any guilty knowledge, and ofCered to deslst from the 
use and sale thereof, and dlsclosed their books, showlng tliat they had 
oniy sold therefrom packing amountlng to $44.07, complalnant was en- 
titled to an Injunction restralning further sales, and to an order for tbe 
destruction of tlie spurlous packing, but was not entltled to damages. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112; Dec. Dig. § 98.*] 

In Equity. Bill by the Peerless Rubber Manufacturing Company 
against Thomas J. Nichol and another, doing business as Thomas J. 
Nichol & Co. Decree for complainant. 

Joseph Wilby, Ernest Hopkinson, and Edward W. Vaill, for com- 
plainant. 

Fulton & Woost, for défendants. 

HOLLISTER, District Judge. The complainant îs a manufacturer 
of rubber goods, including packing, in the city of New York, and in 
1890 adopted and used as a trade mark and name the word "Rain- 
bow," which it has used down to the time of filing its bill, and from 
the superior qualities and merits of its goods under that name has 
acquired a réputation and sold its goods, so named, in large quantities 
throughout the United States and foreign countries. 

It charges the respondents with being engaged in manufacturing and 
sèlling rubber goods in the city of Cincinnati, and with having with 
fraudulent purpose sold inferior packing under the name "Rainbow," 
and threatening to continue the same. 

The bill allèges that the goods sold by respondents are calculated to 
deceive, and do mislead, the public into the belief that the respondents' 
goods so sold are made from the secret composition of matter known 
under the trade-mark "Rainbow," manufactured by the complainant, 
to the injury of the réputation, business, and profits of the complain- 
ant, and charges the respondents with infringement. 

The bill prays for a discovery of the' names, addresses, etc., of ail 
persons who hâve manufactured for the respondents goods marked 
"Rainbow," but not made and sold by the complainant. An account- 
ing of profits, by reason of the fraudulent acts of the respondents, is 
prayed for, and an injunction to restrain the use of the word "Rain- 
bow" on packing, etc., not made by the complainant. 

The respondents deny ail fraud and fraudulent intent, or unfair com- 
pétition, or that they threatened to continue to use any packing which 
is an infringement of complainant's packing and trade-mark, and deny 

'For other caaea see same topic & S numbeg in Dec. & Am. Cigs. 19U7 to date, & Rep'r Indexa» 
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injury to complainant's profits and réputation, and deny that they sold 
and continued at the date of the bill to sell, packing under the désig- 
nation "Rainbow," and deny that any of their acts are contrary to 
equity and good conscience. 

Respondents show in their answer that they are in the business of 
manufacturing and selling steam-heating pipes, hot-water pipes, gas 
pipes, and plumber's supplies in Cincinnati, and that it is a part of 
their business in manufacturing their products to use a material known 
as "red packing" ; that in December, 1908, a man unknown to them 
brought to their place of business a sample of red packing which he 
represented to hâve been purchased by him f rom a railway company at 
a sale of varions articles for unpaid freight charges. They required 
références of him, which being satisfactory, they purchased four roUs 
of red packing for $106.60 in the regular course of business. After- 
wards, upon unwrapping the rolls, it appeared they were marked 
"Rainbow," and that it resembled the red packing they had been using 
in their business, the purposes of which it answered. They deny be- 
ing or ever having been in the business of selling packing, but say they 
used it in their business from time to time as it was required; that 
they never ofïered any packing for sale as "Rainbow" packing or other- 
wise, or made any effort to sell the same, but from time to time did 
sell to customers and others who came to their factory and asked for 
red packing, and used some of it in repair work; that they sold some 
15 items of packing to as many différent customers, aggregating the 
sum of $44.07, including a sale made May 4, 1909, to a représentative 
of the complainant, at which time they first learned that the packing 
was not genuine "Rainbow," but an imitation ; and that thereupon they 
ceased selling and using the packing complained of . They say that ail 
of their acts were donc in good faith, in the regular course of busi- 
ness, without any fraud or concealment, or any intent to injure the 
complainant or any other person. 

The good faith of the respondents is amply sustajaed by the testi- 
mony. They were not in the business of selling packing. They used 
it incidentally in packing steam joints and water joints, where the pres- 
sure was light and where an inferior packing answered the purpose, 
and even leather packing would hâve sufficed. They occasionally sold 
a small pièce of the packing to a neighbor or some one coming from 
the river, who desired to use it on a ppwer boat. 

They purchased the packing from a stranger for 13 cents a pound, 
when "Rainbow" was worth about 48 cents. The first price asked 
was 18 cents. Before purchasing they inquired of George Hesterburg, 
président of the Queen City Brass Works, known to them for 30 years, 
to whom the stranger referred them; they not being willing to pur- 
chase at so low a figure from a stranger. Mr. Hesterburg told them 
of a purchase by him of new valves from the same man, who had re- 
ferred them to Chicago, where inquiries made concerning him were 
satisfactory. Immediately upon learning from a représentative of 
complainant, May 4, 1909, that the packing so purchased was an im- 
itation of complainant's "Rainbow," they ceased selling or using the 
same, and hâve the offending article stored in their cellar. On that 
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day the respondents told thè représentative oî complainant that they 
would not make any further saleS of the packing, and they did not. 
Nevertheless the complainant brought this suit in equity, and has 
caused great expense to be incurred in taking testimony. Shortly after 
the suit was brought the respondents used every reasonable effort to 
locate the stranger f rom whom they had purchased the spurious pack- 
ing, but were unsuccessful. 

Under the circumstances the court is unable to entertain even a 
suspicion of fraudulent conduct on the part of the respondents. 

April 7, 1910, the respondents filed an offer of submission, reciting 
the facts and offering to subniit to a decree of injunction perpetually 
enjoining them from selling the packing in their possession as "T?^i"- 
bow" packîngj and offering to pay the costs of entering and recording 
a decree. of injunction against them, asking that the facts be set out 
in the decree for the protection of their réputation, and to pay such 
costs as thé court might/award, bût submit that they should not be 
required to pay any déposition or docket fee, or any portion of the 
corhplainant's costs. 

*Fhe court is unable to escape the conviction that, so far as the re- 
spondents are concerned, there was no necessity for bringing this suit ; 
but it may be that a justification for it lies in the désire of complain- 
ant to warn those who may wish to manufacture and sell a spurious 
article that complainant proposes to prosecute and punish them. 

Technically the respondents infringed complainant's trade-mark and 
should be enjoined; but the decree should be so framed as to show 
their good faith. No damages are asked for, and the amount of profits 
is so insignificant that ascertainment of it by a niaster would cost much 
more than the profits would amount to. In fact, no accounting is nec- 
essary, for the respondents bave willingly shown their books and the 
number of sales made by them. The complainant is entitled to hâve 
the spurious packing destroyed. 

Assuming that technically the complainant had the right to bring 
the suit, the docket fee and costs of filing the complainant's pleadings 
and the cost of défendants' dépositions, as well as the cost of the de- 
cree, will be assessed against the respondents. The other costs will 
be assessed against the complainant. 
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BLAXK V. ARONSON. 

(Circuit Court of Appeals, Eiglitli Circuit. April 19, 1011.) 

No. y,350. 

1. Principal and Agent (§ 69*)— Execution of A<;excy— Agent to Sell 

SeI.IJNG to ITlMSELF. 

An a.eent cainiot purcliase for liimself that which his duty requires 
Mm to sell for liis principal. 

[Ed. Note. — For other cases, see Principal aud Agent, Cent. Dig. §§ 
130-145 ; Dec. Dig. § 69.*] 

2. Appeal and Eerob (§ 1009*)— Review— Findings in Equity Suit. 

It is the settled law of the fédéral courts that, wUere a ehaucellor bas 
made his findings of fact and decree on conflicting évidence, they will bc 
treated as presumptively correct by an appeliate court, and will not lie 
disturbed, unless an obvious error bas intervened in tbe application of 
the law, or some serious mistake bas been made in tbe considération of 
tbe évidence. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 3972; 
Dec. Dig. § 1009.*] 

3. Conteaots (§ 270*)— Rescission for Feaiid— Time for Rescission. 

One entitled to resclnd a contract ou the ground of fraud must nn- 
nounce bis purpose to do so promptly, unconditionally, and uuevaslvely, 
upon the discovery of the fraud practiced upon bim. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 11S9, 1200; 
Dec. Dig. § 270.*] 

4. Cancellatton of Instruments (§ 34*) — ^Suit fok Cancellation— Lâches. 

A suit for cancellation of a deed on the gronnd of fraud, brought with- 
in a year after complainant's rescission of the contract, is not subject 
to the défense of lâches. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 
Dig. §§ 49-54 ; Dec. Dig. § 34.*] 

5. Cancellation of Instruments (§ 59*) — Suit for Cancellation of Deed 

— Conditions to Geantinq of Relief — Value of Improvements JIade 
BY Défendant. 

An agent for the sale of land, who by actual false représentations in- 
duced his principal to sell the land to a thh'd person, with wbom lie was 
secretly Interested, and who afterwards obtained a conveyance of tbe 
land to himself before the grautor had knowledge of the fraud, on a re- 
sclssion and cancellation of the deed by a court of equity, is not entitled 
to payment for Improvements niade by hiin, altbougb he is charged with 
the rental value of tbe land while In his possession. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 
Dig. §1 119-125 ; Dec. Dig. § 59.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of North Dakota. 

Suit in equity by Harrison Aronson against Samuel Blank. Decree 
for complainant, and défendant appeals. Affirmed. 

Edward Engerud and Lee Combs (Holt & Frame, on the brief), for 
appellant. 

Arthur W. Fowler (W. S. Stanibaugh and W. H. Oppenheimer, 
on the brief), for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

•For oHier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 10 
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ADAMS, Circuit Judge. Aronson employed Blank to find a pur- 
chaser for a tract of land owned by him in Barnes county, N. D. 
Blank entered upon the task, and produced Elmer W. Fish as a pro- 
posed purchaser at the price, which he represented to be ail he could 
get, of $14 per acre. On December 3, 1906, a contract of sale was 
made between Aronson and Fish for that price, by the terms of which 
Fish agreed to pay $2,300 in cash, $2,000 more on or before Novem- 
ber 1, 1907, when the deed was to be made, and to give his notes, 
secured by mortgage on the premises, for the balance, which was to 
mature from time to time thereafter. On November 1, 1907, Blank 
appeared to be the assignée of Fish's right to purchase, and upon rep- 
résentations to that efïect the deed was made to him by Aronson. 

The object of this suit, instituted by Aronson in the court below, 
was to annul that deed on the ground that Blank, while acting ostensi- 
bly as his agent and confidential adviser, had a personal interest in the 
purchase and concealed the same from him. The trial court found 
for the complainant, and entered a decree ordering a reconveyance of 
the property to complainant, on condition that he return to défendant 
the considération received by him and certain sums paid by défendant 
for taxes and interest on prior mortgages. From this decree, défend- 
ant appealéd. 

[1] If the charge found in the bill is sustained by the proof, the 
sale ought to be annulled. There is no principle of law, equity, or 
morals more universally recognized than this: That an agent must 
be faithful to his principal in the discharge of the duty which he under- 
takes. He cannot purchase for himself that which his duty requires 
him to sell for his principal. "Emptor émit quam minimo potest, ven- 
ditor vendit quam maximo potest." His own interest is a constantly 
acting force inducing him to unfaithfulness in the discharge of the 
duty undertaken by him. As said by the Suprême Court of the United 
States in Michoud v. Girod, 4 How. 503, 554, 11 L. Ed. 1076: 

"The gênerai rule stands upon our great moral obligation to refrain from 
placing ourselves in relations which ordinarily excite a eonflict between 
self-iuterest and integrity. * • * It therefore prohlblts a party from 
pvirchasing on his own account that which his duty or trust requires him 
to sell ou account of another." 

Thèse salutary principles bave been repeatedly laid down and en- 
forced by this court. See Walker v. Fike County Land Co., 71 C. C. 
A. 593, 139 Fed. 609; Mastin v. Noble, 85 C. C. A. 98, 157 Fed. 506, 
509; Files v. Rankin, 82 C. C. A. 491, 153 Fed. 537; Babcock v. De 
Mott, 88 C. C. A. 64, 160 Fed. 882; Cunningham v. Pettigrew, 94 C. 
C. A. 457, 169 Fed. 335. 

The évidence, consisting of oral testimony, letters, and other writ- 
ten documents, was heard in open court by the learned trial judge. 
He had ail the witnesses before him, and observed their demeanor in 
the trying ordeals of examination and cross-examination, and after 
hearing arguments of counsel thereon made the following concise 
findings of fact: 

"That on or about the 15th day of August, 1906, the complainant and de- 
fendant entered into an oral agreement whereby the défendant, for a valua- 
ble considération, agreed to act as the agent of the complainant in procuring 
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a purcûaser for the al)ove-descri1)ed laud, and in assisting and acting as 
agent of complainant in closiug up and completing the sale of the same with 
the purehaser so to be obtained. 

"That in the course of such agency and employment, and on or about the 
3d day of December, 1906, the défendant presented to complainant one El- 
mer W. Flsh as a purehaser for sald land, at the agreed price of $14 per 
acre, and then and there falsely and fraudulently stated and represented to 
complainant, and led complainant to believe and understand, that said real 
estate was being purehased solely for and by said Elmer W. Fish, and for 
his exclusive use and benefit; whereas, in truth and in fact, the défendant 
had secretly agreed with said Fish that he, said défendant, should liave an 
equal undivided one-half Interest In sald property, and the contract to be 
entered into by said Fish with complainant for the purchase thereof. That 
said Fish was fully aware of said fraudulent scheme, and participated 
therein with the défendant. That relying upon the aforesaid statements 
and représentations of the défendant that said Fish was purehasing sald 
property for himself alone, and belleving the same to be true, complainant 
entered into a written contract on said 3d day of December, 1906, with said 
Elmer W. Fish, whereby said Fish agreed to buy, and this défendant agreed 
to sell to hlm, the real estate above described, and the whole thereof, at 
the agreed price of $14 per acre, ail as alleged and set forth In the com- 
plalnt hereln. 

"That on or about the 20th day of December, 1906, said Fish died intes- 
tate, and that thereafter, and on or about the 25th day of July. 1907, the 
défendant procured from the helrs of said Flsh a quitclalm deed, whereby 
they .iolntly and severally dld grant, bargaln, sell, release, and qultclaim to 
him, his heirs and assigns, forever, ail their rlght, title, and Interest in and 
to the real estate above described. That said qultclaim deed upon Its face 
did not show the exact interest whlch said grantors as heirs at law of sald 
Flsh had in the real estate above described. 

"That on or about the 22d day of October, 1907, the défendant falsely 
and fraudulently stated and represented to complainant that he had ac- 
qulred from the heirs at law and next of kin of said Elmer W. Fish, de- 
ceased, ail their right. title, and Interest In and to said contract of purchase, 
and the lands covered thereby, and falsely and fraudulently stated and rep- 
resented that the interest which said deceased had in said contract of pur- 
chase, and the lands covered thereby, and which défendant aequired from 
the heirs at law and next of kin of said deceased, as aforesaid, was the 
entire and exclusive interest in and to sald contract of sale and in and to 
the lands covered thereby, and falsely and fraudulently represented that 
he, said défendant, was by reason of the purchase by him from said heirs 
at law and next of kin of said deceased, as aforesaid, the owner of the en- 
tire and exclusive interest In said contract of sale, and the lands covered 
thereby, and entitled to a conveyance from the complainant of ail of said 
real estate, pursuant to the ternis of sald contract. That relying upon said 
statements and said représentations so made by the défendant, and bellev- 
ing them to be true, and without any knovkledge to the contrary, or that the 
défendant had from the beginning been jointly intereated in the purchase 
of said lands with said Fish, the complainant on the 29th day of October, 
1907, made, executed, and delivered to défendant a certain spécial warranty 
deed, whereby he did, in considération of the sum of $14,258, grant, bargain, 
sell, and convey to said défendant ail of said real estate. 

"That as a part of sald considération of $14,258, named in .said spécial 
warranty deed, défendant and his wife made, executed, and delivered to 
complainant their three promissory notes, bearing date October 29, 1907, 
and due as follows: One note for $2,000, due on or before November 1, 
1908 ; one note for $1,000, due on or before November 1, 1909 ; and one note 
for $2,000, due on or before November 1, 1910, ail of' which said notes were 
secured by mortgage upon ail of said real estate above described. 

"That complainant dld not discover the fraud of défendant and of sald 
Elmer W. Fish until after the exécution of said deed for said land, and 
that upon discovering the same he promptly demanded a rescission of said 
transaction, and a reconveyance of said property to hlm, and ofCered to re- 
store to the défendant ail payments made upon the purchase price of said 
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land, and everythîng of value reeeived by complainant trader gald contract, 
ail of -whicli was refused by the défendant. 

"That the défendant bas been in tbe possession of said land since the exé- 
cution of said contract, and in the enjoyment of the rents, issues, and profits 
of the same. That the reasonable value of the use of said land during the 
period that défendant had been so in possession of the same is the sum of 
$3,000. 

"That there bas been paid to complainant under said contract, the fol- 
lowing sums, to wit: On the 5th day of December, 1906, $2,300 ; on the 29th 
day of October, 1907, $2,659.50. That défendant bas paid upon prior liens, 
exlsting upon said property at the time of the exécution and delivery of 
said contract, the following sums, to wit: On a mortgasre to Henry A. 
Bafnes, interest from November 1, 1907, to February 1, 1909, $150; on a 
mortgage to Roxana B. Curtis, interest to November 15, 1908, $60 ; on a 
mortgage to Alice R. Rodgers, interest to December 20, 1908, $78; on a 
mortgage to Louisa Miller, interest from November 1, 1907, to March 1, 
1909, $80. That défendant bas also paid as taxes duly levied and assessed 
upon said land since the exécution of said contract the sum of $362.90 — 
making the total sum of $5,690.40. 

"That complainant's taxable costs In thls suit, as stipxllated t)y the par- 
ties, are $293.66. 

"That while the défendant has been in the possession of said real prop- 
erty he has erected buildings thereon of a permanent and substantial char- 
acter, which cost and are of the fair and reasonable value of $2,526. That 
he has constructed fences thereon, vchlch are of the fair and reasonable 
value of $296. That he has broten 125 acres of said land, and removed 
the stone tberefrom, and that the reasonable value of such Improvement is 
the sum of $625." 

The conclusions of law were then stated by him as follows : 

''That said contract for the purchase and sale of said land, and said deed 
bearing date October 29, 1907, were obtained by the fraud and misrepresen- 
tation of tbe défendant, and that the same are, and each of them is ab- 
solutely nuU and void, and that a decree should be entered hereln so declar- 
ing, and also adjudging and decreeing that the défendant, upon compliance 
by complainant with tbe terms of this decree, exécute and dellver to the com- 
plainant a good and sufEcient spécial warranty deed conveying to complain- 
ant the real property above described, free and clear of ail liens and In- 
cumbranees made or suffered by said défendant. 

"That as a condition of the reconveyance of said property as hereln pro- 
vlded the complainant return to the défendant the notes above described, 
and deliver to him a release of and from ail liabllity under any of the cov- 
enants of the mortgage given to secure said notes. That complainant fur- 
ther pay to the défendant the sum of $2,396.74, being the amount of the 
paymehts made upon said contract, together with the amount paid by de- 
fendant as interest upon prior mortgages upon said lanii, and for taxes 
thereon, as stated in the flndings of fact hereln, less the sum of $3,000, the 
value of the use of said real property during the time that défendant has 
been in possession thereof, and complainant's taxable costs herein. amount- 
Ing to $293.66. That complainant make said payment wlthin 30 days from 
the date hereof, and that, Immedlately upon the payment of such sum to 
defend.int by complainant, the défendant exécute and deliver to complain- 
ant the deed of said property as hereinbefore providèd. 

"That the actual fraud of the défendant, as above found, precludes the 
court from granting him any relief in respect of the improvements which, 
he has made upou said land while the same has been in bis possession." 

[2] It is the settlèd law of this court that, where a chaneellor has 
considered conflicting évidence and made his findings of fact and de- 
cree thereon, they will be treated as presumptively correct, and w\ll 
not be disturbed, uniess an obvious error has intervened in the applica- 
tion of the law, or some serions mistake has been rnade in the consid- 
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eration of the évidence. Thallmann v. Thomas, 49 C. C. A. 317, 111 
Fed. 277. 

In view of the earnest contention of counsel for défendant that snch 
error and mistake appear by this record, we hâve carefiilly and pa- 
tiently considered it, and find ourselves nnable to discover it. We 
think tliere was abundant évidence sustaining the findings in every 
particular, and certainly the record discloses no obvions misappHca- 
tion of the law or serions misapprehension of tlie facts. We shall 
therefore attempt no analysis of the proof or démonstration of its 
prépondérance in favor of complainant. That would be of no service 
to either party. 

On thèse findings it is clear that défendant, while acting as tlie paid 
agent of complainant to serve him faithfully in finding a purchaser 
for his land, had a secret agreement or understanding with Fish, with 
whom he negotiated the sale, and who ostensibly became the pur- 
chaser, that he, the défendant, should hâve a substantial interest in 
the trade. This, under the authorities cited, entitled complainant to 
rescind the sale, and to a restoration of the title upon complying with 
the estabUshed rnle in equitv to place the défendant in statu quo. This 
was done by conditioning the relief awarded to complainant upon his 
making restitution to défendant of what he had received from him. 

[3] But it is contended that complainant did not promptly and un- 
evasively rescind the sale after being advised of defendant's fraud. 
The well-settled rule on this subject is that one entitled to rescind a 
contract on the ground of fraud must announce his purpose to do so 
promptly, unconditionally, and unevasively upon the discovery of the 
fraud practiced upon him. Richardson v. Lowe, 79 C. C. A. 317, 149 
Fed. 625 ; Cunningham v. Pettigrew, supra, and cases cited. 

The learned trial judge in his eighth finding of fact found distinctly 
this to hâve been done. There was much conflict in the évidence on 
this point— some tending to show that complainant knew of defend- 
ant's interest in the purchase some time before he executed the deed 
to him on October 29, 1907 ; but there is also substantial évidence to 
the contrary. Complainant testified that he learned for the first time 
on October 29, 1907, after the deed had been executed and delivered 
to défendant, that the latter had an interest in the purchase ; that, on 
being then for the first time informed of the true facts of the case, he 
charged défendant with perfidy and demanded a return of the title, 
ofifering to give him back the money, notes, and other valuable things 
received by him ; that défendant answered him saying : 

"I win prove to you that I dld not hâve any interest in it; that I only 
loaned Fish the nioney, and I won't do anything of the Ivind." 

On this and other évidence of like character found in the record, we 
think the trial court was well warranted in its finding that the fraud 
was not discovered until after the deed was made, and that an un- 
equivocal announcement was then made of the purpose to rescind by 
complainant. 

[4] This suit was instituted in less than one year after the rescis- 
sion was made, and this satisfies the strictest requirement of diligence 
in the assertion of complainant's right. Cunningham v. Pettigrew, 
supra. 
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[5] The Circuit Court allowed complainant tlie value of the use of 
the land in question during the time défendant was in possession, and 
refused to allow défendant any crédit for work and labor donc or 
improvements made upon the premises during that time. Of this re- 
fusai the défendant complains. 

The findings of fact disclose that défendant made false statements 
and représentations to induce complainant to believe that Fish was 
the actual purchaser, and that he, the défendant, had no interest in 
the trade. This, in our opinion, was a false représentation of a ma- 
terial matter, designed to aid the défendant and to influence complain- 
ant to his injury. This was actual fraud. Its inévitable tendency was 
to destroy defendant's competency to act as a true and faithful agent 
of complainant in the discharge of the duty he was employed to per- 
form; and the proof tends to show that a most natural conséquence 
followed — that the land was sold for considerably less than its actual 
value. It is very generally recognized that one who makes valuable 
improvements upon lands which he claims to hâve acquired in good 
faith may, upon an adjudication adverse to his title, be credited with 
the reasonable value of improvements made by him while in posses- 
sion. This is a manifest equity. But when one, as a resuit of décep- 
tion perpetrated by him upon the owner, secures a conveyance, which 
is subsequently annulled for fraud, there is manifestly no equity in 
his claim for improvements. 

No implied promise on the part of the owner to pay for them would 
arise. He might not hâve desired such improvements, or, if he had, 
he might not hâve been willing to incur the expense of making them. 
No principle of law would cohipel him to pay a volunteer for making 
them againsit his will. But whether equity should condition affirma- 
tive relief against a vendee in possession by imposing the obligation 
upon the owner to pay for such improvements is another matter. 

The controlling fact in determining whether this should be donc is 
whether the improvements were made by him in good faith, believing 
himself to be the real owner, or whether they were made by him in 
bad faith, in pursuance of a fraudulent scheme to circumvent the 
owner. In cases of the latter kind, according to the great weight of 
anthority, a fraudulent grantee is not entitled to reimbursement for 
such improvements. Railroad Company v. Soutter, 13 Wall. 517, 20 
L. Ed. 543; Jackson v. Ludeling, 99 U. S. 513, 25 L. Ed. 460; Lynch 
V. Burt, 67 C. C. A. 305, 132 Fed. 417; German Savings & Loan 
Soc. V. Tull, 69 C. C. A. 1, 136 Fed. 1 ; Morrison v. Robinson, 31 Pa. 
456; Van Horne v. Fonda, 5 Johns. Ch. (N. Y.) 388, 415; Goble v. 
O'Connor, 43 Neb. 49, 61 N. W. 131 ; Hawley v. Tesch, 72 Wis. 299, 
39 N. W. 483; Guckenheimer v. Angevine, 81 N. Y. 394. 

The refusai of the trial court to open up the case, after its final 
submission, for the introduction of further évidence, was not assign- 
able for error, unless the refusai amounted to abuse of judicial dis- 
crétion. 

Discovering nothing of that kind, and finding no error in the rec- 
ord, the decree of the Circuit Court is affirmed. 
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WHITE-SMITH MUSIC PUB. CO. r. GOFF et al. 

(Circuit Court of Appeals, First Circuit. March 1, 1911.) 

No. 909. 

Coi'ïRiGiiTS (5 3.3*) — lîENEWALa— Construction of Statute. 

Copyright Act ilarch 4, 1909, c. 320, § 24, B,") Stat. 1080 (U. S. Comp. 
St. Supp, 1909, p. 1297), which provides that "tlie copyright subsisting 
in aiiy work at the time wheii this act goes into effect uiay, at the expi- 
ration of the terni iirovided for under existlng law, be renewed and ex- 
tended by the author of such work if still living, or ttie widow, widower 
or chlldren of the author if the author be not living, or If such author, 
widow, widower or chlldren be not living then by the author's executors, 
or in the absence of a will hls next of kin, for a further period," etc., in 
accordance with a well-settled statu tory policy, llmlts such right of re- 
newal to the iiersons nanied tberein and does not extend It to the "proprle- 
tor" of the work. although both under that and the prior statute an orig- 
inal copyright might be secured by such proprietor. 

[Ed. Note.— For other cases, see Copyrights, Dec. Dig. § 33.*] 

Appeal f rom the Circuit Court of the United States for the District 
of Rhocle Island. 

Suit in equity by the White-Smith Music Publishing Company 
against Ira N. Goff and others. Decree for défendants (180 Fed. 356), 
and complainant appeals. Affirmed. 

Alexander P. Browne (Brovvne & Woodworth, on the brief), for 
appellant. 

Horatio E. Bellows, for appellees. 

Before PUTNAM and LOWELL. Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal grows out of a bill in equity 
brought by the complainant, the White-Smith Company, against the 
respondents, Gofï and Darling, alleging infringement of a copyrighted 
musical composition. The complainant is the publisher, and not the 
author. It claims a statutory extension of a copyright as proprietor 
under sections 49.52 and 4954 of the Revised Statutes (U. S. Comp. 
St. 1901, pp. 3406, 3407). It ofïered registration under the statute, 
and, although registration was refused, yet it fully complied with the 
requirements of law, and is entitled to maintain this suit if it had any 
statutory right to the extension. Whether at this time the author was 
living does not appear. The respondents make no claim under any 
copyright. The complainant acquired its original rights under the fol- 
lowing contract: 

"Boston, June 29, 1876. 

"Jlemo. of agreenient between Eben H. Bailey, of the flrst part, and Mess. 
White, Smith & Co., Muslc Publishers, of the second part. The party of the 
first part hereby agrées to furnish the party of the second part, eight (8) MSS. 
of hls own original instrumental compositions each year, durlng the term of 
this contract, and upon the acceptance of whlch, the party of the second 
part agrées to pay the sum of (.$25.00) twenty-five dollars each, as soon as 
publlshed. This contract to remain in force 3 years from above date, or 
until June 29, 1879, and durlng which tim«, the party of the second part, 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to daté, & Rep'r Inûexea 
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shall hold the exclusive rlght and title to ail original Inst'l compositions or 
transcriptions by the party of the flrst part, who shall not in any case offier 
them to any other party or publisher, «Ither under his own name or "nom- 
de-plume." It Is also agreed by the part>' of the flrst part, to give to the par- 
ty of the second part, ail his trade and influence lu furtherance of thls cou- 
tract. [Seal.] White Smith & Co. 

"[Signed] Eben H. Bailey. 

"Witness: [Signed] Frank B. Crâne." 

As the bill alleged no other right than what we hâve stated, it was 
demurred to, and the décision of the Circuit Court was in favor of 
the respondents, on the ground that the complainant had no statutory 
interests in the extension. 

Sections 4952 and 4954 of the Revised Statutes appHed to the 
copyright at the time it was taken out: 

"Sec, 4952. Any citizen of the United States, or résident therein, who shall 
be the author. Inventer, designer, or proprietor of any book, map, chart, 
dramatlc or musical composition, engraving, eut, print, or photograph or 
négative thereof, or of a painting, drawing, chromo, statue, statuary, and 
of models or designs intended to be perfected as works of the fine arts, and 
the executors, adminlstrators, or assigns of any such person shall, upon com- 
plylng wlth the provisions of thls chapter, hâve the sole llberty of printing, 
reprintlng, publishlng, completing, copying, executing, finishing, and vending 
the same ; and, in the case of a dramatlc composition, of publlcly performing 
or represénting it, or causlng It to be performed or represented by others. 
And authors may reserve the right to dramatize or to translate tiaeir own 
Works." 

"Sec. 4954. The author, Invehtor, or designer, If he be stlU llving and a 
citizen of the United States and résident therein, or his widow or children, 
if he be dead, shall hâve the same exclusive rlght continued for the further 
term of fourteen years, upon recordlng the title of the work or description 
of the article so secured a second time, and complying wlth ail other régula- 
tions in regard to original copyrights, within six months before the expira- 
tion of the flrst term." 

When the copyright thus acquired under section 4952 expired, the 
act approved JMarch 4, 1909, c. 320, 35 Stat. 1080 (U. S. Comp. St. 
Supp. 1909. p. 1297), was in force, of which so much of the twenty- 
f ourth section as is pertinent at this point reads as follows : 

"Sec. 24. That the copyright subsisting in any work at the time when thls 
act goes Into effect may, at the expiration of the term provided for under 
existing law, be renewed and extended by the author of such work If still 
living, or the widow, widower, or children of the author. If the author be 
not llving, or if such author, widow, widower, or children be not living, then 
by the author's executors, or in the absence of a will, his next of kin, for 
a further perlod such that the entire term shall be equal to that secured by 
this act, including renewal period." 

The complainant maintains that the resuit in the Circuit Court 
was to deprive it of a vested right ; but, as the language of the two 
statutes which we hâve cited was for this purpose essentially the 
same, no such question can arise. Moreover, as is thoroughly settled 
by the Suprême Court, ail rights of copyright in the United States 
are purely statutory, whatever they may once hâve been in England; 
and it is not so easy to understand how there can be a vested right 
under a public statute which has not actually accrued, and which lies 
only in the future. This proposition, however, we can pass by. 

It is to be noted that in each statute the grant of the original 
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copyright is to the author or proprietor, while as to the provision 
for an extension the word "proprietor" is studiously stricken out. 
Neither is it true that the provision for the extension in either 
statute opérâtes automatically or in any line which recognizes a 
continuing right. While the words "renewed and extended," in their 
proper and ordinary construction, relate to a continuing right, yet 
the fact that, if the author is not living, the "widow, widower or chil- 
dren" of the author are entitled to the additional term makes the pro- 
vision of each statute in référence thereto strictly personal, and not 
really and truly a renewal or extension. Therefore neither statute 
on its face provides really and truly an extension to the author, his 
assigns, executors, and administrators, but a new grant to the author 
or others enumerated as we hâve said. 

In this connection we will observe that the complainant relies on 
the word "proprietor" appearing in what follows in the same section 
24, namely: 

"Provided, however. that, if the work be a composite work upon which copy- 
right was originally secured by the proprietor thereof, then snch proprietor 
shall be entitled to the privilège of renewal and extension granted under this 
section." 

This has référence, of course, to the provision about composite 
work in section 23 of the same act of March, 1909 ; yet by its own 
implication it clearly defeats the proposition of the complainant, be- 
cause, if that were correct, this proviso would not be necessary in 
order to entitle a mère proprietor to the privilège of renewal and ex- 
tension under any circumstances whatever. Indeed, whether the posi- 
tion of the complainant or the respondents be correct, the word "pro- 
prietor" cornes in legitimately because, in connection with the renew- 
al, the persons who control the right thereto, whether widow, widower, 
or the author himself, may, during the year prior to the expiration of 
the existing term nominated in section 34, assign the right to renewal, 
so that the then proprietor may make the new registration required, 
and take out the extension in his own name. Further, there is noth- 
ing in ail thèse implications suggested by the complainant which, on 
any just rule of construction, can set aside the plain phraseology of 
the statute as to any particulars concerned therein. It is therefore at 
least clear that, by the express terms of the statutes, whether the one 
existing when this copyright was taken out or the one existing when 
the extension was applied for, no one except the author or the mem- 
bers of his family or his executors could ordinarily apply for the ex- 
tension ; and this independently of any question for whose benefit 
the author or the other applicant might hold the copyright when ac- 
quired. 

However, it is well to show that this is not merely a technical condi- 
tion précèdent, but lies at the bottom of a long-continued and pur- 
posely-intended séries of statutes. The first section of the original 
copyright act of May 31, 1790, c. 15, 1 Stat. 124, provided that the 
original copyright might be taken out by a "citizen or citizens," "his 
or their executors, administrators, or assigns." In the same section, 
and as a part of the same subject-matter, the statute gave, using 
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exactly the same language, to "a citizen or citizens," "his or their 
executors, administrators, or assigns," a further term of 14 years. 
There was liere no référence to members of the author's family, or to 
any one who was not in the Une of succession or in privity according 
to the rules of law, but only a répétition of exactly the same persons 
and successors to whom the first term was given. Therefore, without 
there being any spécifie authoritative construction given thereto by 
the Suprême Court, it was properly assumed that the further term 
of 14 years was strictly an extension or continuation of the original 
right, and iîowed ont of the same in accordance with the ordinary 
rules of law controlling the dévolution of property; so that there 
was nothing to indicate, as a matter of public policy or otherwise, by 
the way of pointing out eo nomine any particular persons to whom the 
extensions should be granted, that a copyright might not be assigned 
alike for the original term and for ail its extensions, improvements, 
and ail other incidentals, precisely as an ordinary patent for an in- 
vention may be assigned. There was nothing to indicate any pub- 
lic policy to the contrary. This first appeared in sections 2 and 16 
of the act of February 3, 1831, c. 16, 4 Stat. 436, 439. Section 2 re- 
lated to copyrights obtained after that statute went into eflrect. It 
broke up the continuity of title, and gave the right of renewal to the 
widow or child or children. This clearly recognized the fact that, 
unlike the view entertained early in England, a copyright is purely a 
matter of statutory grant, as has been settled ever since Wheaton v. 
Peters, 8 Pet. 591, 8 L,. Ed. 1055, decided in 1834, and recognized by 
at least several statutes by which Congress has arbitrarily granted 
copyrights to persons who had not entitled themselves thereto under 
any existing law. Hère, then, was an entirely new policy, completely 
dissevering the title, breaking up the continuance in a proper sensé of 
the word, whatever ternis might be used, and vesting an absolutely 
new title eo nomine in the persons designated. 

Congress thus proceeded on the theory contained in the original 
statute of Anne, by virtue of which, at the expiration of the first copy- 
right term, the sole right of printing or disposing of copies "returned 
to the authors thereof, if living." On the well-settled principles of 
the common law, and also on the well-settled principles applicable 
to ordinary things, the right of publication having been returned to 
the original author ceased to exist, and was dissolved into its origi- 
nal éléments, precisely as a right of way from Blackacre across 
Whiteacre ceases to exist when the same title in fee to each parce! 
vests in the same owner. Whatever might occur afterwards would be 
entirely a new grant, and, whatever the language used in section 2 of 
the act of 1831, such was the condition, and whatever further rights 
arose were disconnected from the original right. Section 2 referred 
to copyrights which first came into being after that statute went into 
effect, as we hâve said. Section 16 of the same act related to copy- 
rights which had been secured prier to the act of 1831, and gave an 
extension of those copyrights. This did in truth assume to vest the 
new right in the widow, etc., if the author was not living, and eut 
out a mère proprietor by omitting his name. It was to this stage of 



WHITE-SMITH MUSIC PUB. CO. V. GOFF 251 

the législation of the United States that Paige v. Banks, 13 Wall. 608, 
20 L. Ed. 709, related; the original copyright having been taken out 
in 1828. We will refer to this cas? again. 

In every act since that of 1831, this method of vesting the right to 
an extension eo nomine has been persisted in. The purpose of thèse 
provisions is singularly illustrated by the fact that ail the author's 
administrators are shut out ; but his executors, whom he may appoint 
at his will, are let in. This continues in sections 23 and 24 of the 
présent act of 1909. With this there accumulâtes a very considérable 
amount of foreign législation to which it may be well to call attention 
in this connection. According to a note made by Mr. George T. Cur- 
tis in what is described by Judge Cliflford as his very valuable work on 
copyright, at page 25, it seems to bave been the policy of nearly ail 
the civilized world to secure the extension of a copyright to the author 
or his family, including England, France, HoUand, Belgium, and 
Prussia. There are at least sentimental reasons for believing that 
Congress may bave intended that the author, who according to tradi- 
tion receives but little for his work, and afterwards sees large profits 
made out of it by publishers, should later in life be brought into his 
kingdom. At any rate, such seems to be the purpose of the législa- 
tion in the countries referred to by Mr. Curtis, and such was clearly 
the purpose in much of the earlier législation in the colonies. It is 
true that, in the line of what was enacted by Congress in 1790, the 
Continental Congress, in May, 1783, recommended only that the vari- 
ous colonies should renew the copyright term first given to the author 
and his légal successors and assigns ; but Connecticut in the same year 
provided, as did the statute of Anne, that at the end of the first term 
the right of publication should return to the author, and Mar)4land, 
Pennsylvania, Georgia, New York, and New Jersey did the same. 

It can hardly be conceived that such statutory déclarations do not 
indicate a deep-seated policy which not even the author can defeat. 
If what statutes we hâve cited left any question, it would seem to 
be removed by section 23 of the act of 1909. This defines the limited 
class of proprietors who may secure the extended term, namely, where 
there is a composite work as already spoken of, or a corporation, or 
an employer for whom the work was made for hire. To strengthen 
the efifect of this, it appears in the body of this classification that even 
a corporation, when it is the assignée or licensee of an individual, is 
excluded. Of course, section 33 does not directly operate hère, but 
it intensifies the interprétation which we bave given to section 24 
and other like statutory provisions preceding it. Consequently, except 
for Paige v. Banks, 7 Blatchf. 152, and 13 Wall. 608, 20 L. Ed. 709, 
we should be clearly of the opinion that the discussion we hâve made 
fully disposes of the case in favor of the respondents hère, on the 
ground of a thoroughly established public policy, supported by sufifi- 
cient reasons in that behalf. Nevertheless, we are bound to accept 
Paige V. Banks, to the efifect that there was a certain class of cases 
to which our reasoning would not apply. 

There the publishers secured the extension; and there was the 
peculiar fact that the author contracted to furnish them the manu- 
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scripts oî his publications, which were judicial reports, with a pro- 
vision that they should hâve the right thereof "to them and tlieir as- 
signs forever." L,ooking through the opinion in the Circuit Court, 
as well as that in the Suprême Court, it might be said that the eft'ect 
was simply to estop the author as against the perpétuai right of the 
publishers, and nothing else ; and it is also to be observed that in that 
case an extended copyright had in fact been taken ont by the author, 
so that the author might hâve been said to bave held the copyright in 
trust for the publishers. 

In the présent case the letter of the statute had not been complied 
v^rith by any application for an extended copyright made by the author, 
or by any of those designated in connection with such application if 
he was not living. It may be that we would be justified in disposing 
of the présent case on that distinction; but it would be so unsatis- 
factory a distinction as liardly to be worth acceptance by a court of 
laW. If an application by the author was merely a condition précè- 
dent, it is plain to us that in some cases it might be a practical déniai 
to the publisher of ail right, because, during the short period given 
for securing the extension, it would be quite impracticable for him 
to enforce a trust and to establish a right thereto by litigation. Such 
a construction would apparently make the statute a practical failure 
as to accomplishing one of its intended purposes. If the statute in- 
tended the publisher to secure the benefit of the copyright, it undoubt- 
edly would hâve so declared directly, instead of hinting at it indi- 
rectly through the author. Therefore such a suggestion does not seem 
to be a reasonable one. 

While, of course, not itiuch weight as to the construction of a stat- 
ute ean fairly be given to the report of a committee of one branch of 
Congress bringing in a bill which is afterwards enacted into the stat- 
ute in question, yet, where we bave such an apparent statutory policy 
as wé hâve hère, in the light of the explanations we hâve made, such 
a report cléarly deçlaring that policy must attract decided attention. 
In this case the présent statute of 1909 was accompanied in the House 
of Représentatives with a report. No. 2,222, Sixtieth Congress, Second 
Session, which was very elaborate, and explained fully the provisions 
of the bill which accompanied it. It explained positively sections 23 
and 24 which are in issue hère, and which, as we bave shown, practi- 
cally re-enact what had prCceded thein, beginning with the act of 1831. 
After referring generally to the wisdom of a renewal of the term 
of a copyright, it said : 

"It not infrequently happens that the author sells his copyright outright to 
a pulilisheF for a comparatively small sum. If the worlc proves to be a great 
success and lives beyontî the term of twenty-eight years. your committee felt 
that it should be the exclusive right of the author to take the renewal term, 
and the law should be framed as is the existing law, so that he could not be 
deprived of that right." 

It again said: 

"Instead of confining the right of renewal to the author, if .still living, or 
to the widow or children of tlie author, if lie be dead, we provide that the 
author of such work, if stiU liviiig, may apply for the renewal, or the widow, 
widower, or childreu of the author, if the author be not living, or if such 
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author, wldow, widower, or chiidren be not livmg, then the author's execu- 
tors, or, in the absence of a will, his next of kin. It was not the intention 
to permit the administrator to apply for the renewal, but to permit the author 
wlio had no wife or chiidren to bequeath by will the right to apply for the 
renewal." 

What is thus said about the administrator is directiy in line with 
what we hâve already observed, and is a striking and positive illus- 
tration of the fact that the intention of the committee was to pro- 
vide, as a matter of public policy, that the right of renewal should 
be Personal, and that the author, or those named as the persons in 
whom he is most concerned, should not in any way be eut off from 
the benefit of the new monopoly. As to the section which directiy 
touches this case, the report observed as foUows: 

"Section 24 deals with the extension of copyrights subsistlng when this act 
goes into effect, and bas the same provision regarding those who ma y apply 
for the extension of the subsistlng term to the fuU term, inclndlng renewal, 
as is found in the preceding section regarding renewals geuerally." 

On examining- Paige v. Banks, as reported in 13 Wall., it appears 
at page 609 (20 L. Ed. 709) that the contract on which the publisher 
relied was made in 1828, when the act of 1790 was in force, and 
when no rule of public policy such as we hâve explained existed or 
had been declared. The renewal, as appears on page 610 of 13 Wall. 
(20 L. Ed. 709) was under the act of February 3, 1831. It is true 
that the essential portion of the act of 1831 appears in the report of 
the case ; and that act, as we hâve said, first exhibited the gênerai 
rule of public policy now so plainly declared. Nevertheless this fact 
was in no way commented on in the opinion of the court, and noth- 
ing in that opinion indicates that the court went beyond the state of 
the law in 1828 with référence to the question involved, except in 
saying, at the foot of page 614 of 13 Wall. (20 L. Ed. 709), that, on 
a fair and just interprétation of the terms of the original agreement, 
to attempt to apply the act of 1831 would lay the basis of too narrow 
a construction. Ail through the opinion the court refers to the 
original agreement made in 1828, without any indication that the 
court undertook to consider deliberately whether or not the act of 
1831 affected, or could aiïect, the rights of the parties as they were 
originally established. So far as this is concerned, for aught that 
appears the court may hâve accepted the proposition made by the pub- 
lisher hère to the effect that a copyright arising under one statute be- 
comes a vested interest which subséquent statutes cannot disturb. Cer- 
tainly there is nothing in the décision in Paige v. Banks which justi- 
fies us in assuming that, as a resuit of that case, the décision would 
hâve been as it was if the original contract had been made after the 
act of 1831 came into force; and especially in the light of the accu- 
mulated évidence of a clearly intended public policy of the kind we 
hâve described, which existed when the questions arose with référence 
to the copyright hère in question, we feel justified in giving full ef- 
fect to the condition of the statutes as we now find them. 

The decree of the Circuit Court is affirmed, and the appellees re- 
cover their costs of appeal. 
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AUDURON BLDG. CO., Limited, v. F. M. ANDRRWP ft CO.f 

(Circuit Court ot Appeals, Flfth Circuit Marcli 7, 1011.) 

No. 2,073. 

1. CONTBACTS (I 171*) — SEVEBABLE OONTEACTS. 

A eontract employlng an archltect to fumlsh prellmlnnry slcetches of 
a building for a specified per cent, of the cost of the building, payable on 
the acceptance of the sketehes, to provide complète worklng drawlngs and 
spécifications for a specified per cent, payable on completion of the draw- 
lngs and spécifications, and to supervise the construction of the building 
for a specified per cent, payable pro rata with the archltect's certiflcates 
Issued durlng the progress of the work Is a severable eontract provldlng 
for separate items for a prlce apportlonsd to each item, and the archltect 
may recover for one item, though he may not recover for other Items. 

[Ed. Note. — For other cases, see Oontracts, Cent. Dig. §§ 754-757 ; Dec. 
Dig. § 171.* 
Divisibillty of contracts, see note to Saunders v. Short, 30 C. G. A. 467.] 

2. Pbinoipal and Agent (| 84*) — Obligation oe Agent. 

An archltect employed to furnish worklng plans and spécifications for 
and to superintend the construction of a building is the agent of the 
owner, and may not, wlthout the knowledge of the owner, act as the rep- 
résentative of furnishers and contractors, or receive from them any com- 
pensation, and a breach of duty In this respect destroys hls right to com- 
pensation. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig, } 221 ; 
Dec. Dig. § 84.*] 

8. Principal and Agent (§ 84*) — Obligation of Agent. 

Where an archltect employed to prépare prelimlnary sketehes, complète 
working spécifications for, and superintend the construction of, a building, 
contracted, wlthout the knowledge of the owner, with engineers, whereby 
the latter should prépare spécifications covering the mechanical equlp- 
ment of the building, with the understanding that, if they obtained the 
eontract for the work, they would make no charge for thelr services In 
preparing the spécifications, the archltect lost hls right to compensation 
for furnlshlng the complète working spécifications for and snperintendlng 
the construction of the building, though it was customary for arehitects 
to do what tiie archltect dld. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. S 221 ; 
Dec. Dig. § 84.*] 

4. Teial (§ 261*) — Instructions— Requests—Sufficienct. 

Where, in an action on a severable eontract of employment, the admlt- 
ted facts preeluded a recovery on specified Items, and requested instruc- 
tions, though subject to criticlsm, called the court's attention thereto, the 
refusai of proper instructions on the matter was error. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 660, 671, 675 ; Dec. 
Dig. § 261.*] 

In Error to the Circuit Court of the United States for the Eastern 
i^istrict of I/Duisiana. 

Action by F. M. Andrews & Co. against the Audubon Building 
Company, Limited. There was a judgment for plaintiff, and défend- 
ant brings error. Conditionally reversed. 

•For other cases see same toplc & { number in Dec. & Am. Digs. 1307 to date, & Kep'r Indexe» 
t Rehearlug denied Aprll 4, 1911. 
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This Is an action a;t law by F. M. Andrews & Coi, arehitects. to recovov 
$57,156.09 for breach of contract by the Audubon Building Company, Limited. 
On the trial before the court and jury the verdict was for $45,000, subject to 
a crédit of $12,000 pald by the building company before the alleged breach, 
ând the Audubon Building Company sued ont this writ of error. 

The Plalntiffs' Pleadlngs. 

The pétition allèges: That plaintiffs, who are architects, were requested to 
and dld draw the preliminary sketches and descriptive spécifications for a 
proposed hôtel vi^hich the building company Intended to erect in New Orléans. 
That, the preliminary sketches and spécifications being accepted, the building 
company made on May 22, 1907, a written contract with said architects to 
provide complète working drawings and spécifications for the proposed build- 
ing vrithln four months from June 1, 1907, also to supervise the construction 
of said building, and to malntain an expert superintendent on the work at 
ail times during its construction. That in compensation the building company 
agreed to pay the architects as their fee for such services a sum equal to 5 
per cent, of the cost of said building, excluding certain furniture, liitchen and 
laundry equlpment. That said compensation was agreed to be paid in in- 
stallments, as follows: One-fifth upon the acceptanee of the preliminary 
sketches ; two-fif ths upon the completion of the working drawings and spéci- 
fications; two-fifths pro rata with the architects' certificates issued during 
the progress of the work. 

It further averred that the building company let a contract on August 1, 

1907, for the construction of said hôtel building to the General Supply & 
Construction Company for a maximum price of $1,500,000, whereof $100,000 
represented the profit to which the contractera would be entitled, and the re- 
mainder represented the estimated cost of the work based upon a unit price 
of 30 cents per cubic foot, the building to contaln a minimum of 5,000,000 
ciibic feet. 

It further averred that after the letting of this contract the architects pre- 
pared and furnlshed said working drawings and working spécifications con- 
forming to the preliminary sketches and descriptive spécifications, exce:«t In 
some minor particulars, as to which the building company directed changes 
and modifications ; that said building would hâve cost at least the sum of 
$1,500,000. 

The breach of the building contract is chargea to hâve occurred June 1, 

1908, and after the foundations had been put in, by the building company an- 
nouncing it had concluded to abandon the pro.1ect of erecting a hôtel building, 
whereupon ail work was stopped and deflnltely abandoned. 

The pétition further charges that by the exercise of its rlght to cancel the 
bargain aforesaid the hôtel building company became responsible to the archi- 
tects as follows: 

First. For the proportion of the fee which It had agreed to pay the archi- 
tects, represented by the work already performed by them, that they had 
eamed at the date of the breach, three-fifths of the stipulated fee, to wit: 
One-fifth on the acceptanee of the preliminary sketches and descriptive spéci- 
fications on May 22, 1907. Two-fifths on the completion of the working draw- 
ings and spécifications on November 15, 1905. That thèse two items amounted 
to $45,000. 

Second. That, in addition, the architects were entitled to 2 per cent on the 
amount of architects' certificates issued during the progress of the work up 
to the date of the cancellatlon, to wlt, the further sum of $1,431.32. 

Third. For damages fixed at $22,723.77, being the amount the architects 
would hâve eamed If the work had been allowed to proceed ; the damages be- 
ing fixed on the basis of the cost estimated under the contract — 1. e., two- 
fifths of the whole commission less certain sums which plaintiffs claim they 
would hâve had to expend on their part In the completion of their own work, 
and In order to earn the amount hère lastly clalmed. 

It is further alleged that plaintiffs are suing as assignées of F. M. Andrews 
and H. E. Kennedy individually, and that défendant was originally the Audu- 
bon Hôtel Company, Limited, and It has changea said name to that which it 
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is hère sued on. After the foregolng pétition had been put at Issue, plaintlffs 
amended by declarlng that the items composlng the flrst élément of the de- 
mand are for services actually rendered, represent amounts actually earned 
and due and payable under the terms of their contract, and Is that falr, rea- 
sonable, and , proper proportion of the whole stipulated f ee whlch should be 
falrly attributed to the services actually rendered, and the saine Is due them 
as under the contract, but, In the alternative, the services were actually worth 
the amount so stipulated and now clalined. 

The answer is a gênerai déniai with many particular averments not neces- 
sary to recapltulate. 

TJnder the pleadings above, the case went to trial, and during the taking of 
the testimony of Andrews, oue of the plaintiffs, he admitted havlng made an 
agreement wlth McWilllams & Co., mechanical engineers of Loulsvllle, Ky., 
whereby those persons were to prépare the worklng plans and spécifications 
covering the mechanical equlpment of the proposed hôtel, with the under- 
standing that, if as bldders for that portion of the work they should obtain 
the contract to do the work, they would make no charge for their services In 
preparing said worklng drawings and spécifications ; but, if they falled to 
get the work, they should be paid by the archltects 3 per cent, of the cost of 
the work as compensation for said plans, drawings, and spécifications, and 
also testifled that McWilllams & Co. submitted a bid to the gênerai contracter 
for $297,100, and this was the only bid submitted on that branch of the work, 
and was aniong the blds for the remainder of the work submitted by the con- 
tracter to the owners as requlred by the written contract. Thereupon défend- 
ant offered to file an amended and supplemental answer embodying that niat- 
ter, and, objection being made by plaintiffs, the judge took tlme to conslder, 
and meantlme the trial was proceeded with, and occupied several days. After 
the évidence was concluded, the judge overruled the objection made by plain- 
tiffs to the filing of the amended answer, and ordered it to be flled, which was 
done. 

The answer sets out In détail the facts Just recited, and further charges 
that at the tlme the archltects made this agreement with McWilllams or sub- 
sequently the main contracter agreed to bear one-thlrd of said fee of McWil- 
llams & Co. and the archltects the other two-thirds. It Is further alleged that 
on or about February 15, 1908, the archltects and the contracter presented to 
défendant the said McWllliams' bid, and the archltects recommended the ac- 
ceptance thereof by défendant ; that the duty of the archltects as agents of 
the défendant was to act in the utniost good falth with au eye single to the 
defendant's interests ; that under the agreement between McWilllams and the 
archltects the interests of the latter were inimieal to defendant's ; that said 
contract was not communlcated to défendant, and constituted a breaeh of 
falth on their part, and was a fraud on, and a misrepresentation to, the de- 
fendant of such nature as to prevent a recovery of any commission. 

The contract employlng the archltects and for commissions is as follows: 

"New York, May 22nd, 1907. 
"Audubon Hôtel Company, Lt'd., Mr. William Mason Smith, Président, New 
Orléans, T^a. — Gentlemen: Confirming our conversation of this date relative 
1,0 the employment of the flrm of F. M. Andrews & Co., as archltects, for the 
proposed Audubon Hôtel to be erecte<l by your company, I beg to say thafi 
this flrm agrées to provide for your use, complète worklng drawings and spéc- 
ifications for said building within the perlod of fonr months from the first 
day of June, 1907. We also agrée to super\'ise the construction of this build- 
ing In a complète manner, satisfactory to your company and to malntain an 
expert superintendent on the work at ail tlmes during the construction of the 
building at our own expense, until the same is completed and turned over to 
you. In considération of our services as archltects, you are to pay us a fee 
of 5 per cent, of the cost of said building, ineluding the cost of décorations, 
but not ineluding the cost of the furniture, laundry or kitchen equipment. 
One-flfth of this fee is payable uiion the acceptance of the prellminary sketch- 
es, balance two-flfths addttional upon the completion of the aforesaid work- 
lng drawings and spécifications, and the remaining two-fifths of the fee to be 
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payable pro rata with the arehitects' eertlflcates as issued, to the contractor, 
during the progress of the work. 

"[Slgned] F. M. Andrews & Co. 

"Accepted: Audubon Hôtel Co., by William Mason Smith, Près." 

The trial judge charged tlie .iury, and no exception was taken thereto. 
This charge contalned no référence to the issues presented by the amended 
answer, except the folio wlng excerpt: "I take it there is no question that 
F. M. Andrews & Co. were employed by the Audubon Hôtel Company as archi- 
tects to design for them a hôtel, and, of course, In accepting that employment, 
It was incumbent on the architect to act in honesty and good faith and with 
the ablllty that he had held himself out to possess." 

After the charge the défendant requested a spécial charge as follows: "The 
défendant requests the court to charge the jury that the uncontradlcted évi- 
dence in the case shows that défendant employed F. M. Andrews & Co. as 
architects to draw plans and spécifications for and to superintend the con- 
struction of the building known as the 'Audubon Hôtel,' and that said em- 
ployment was accepted by said F. M- Andrews & Co. ; that thereby said F. M. 
Andrews & Co. became the agents of défendant to assist in the said work, and 
the responsibility of the architect toward the owner In such cases is that 
which rests upon any person In favor of another person where the flrst-named 
person prétends to possess some skill and abllity In sorae spécial employment, 
and offers bis services to the public on account of his fitness in the Une of 
business for whIch be was employed; that the undertaking by plaintIfCs Im- 
plied that they possessed skill and ability sufficient to enable them to perform 
the required services at least ordlnarily and reasonably well, and that tliey 
would in thelr cllent's interest solely exercise and apply In the given case 
their Integrity, skill and ability, thelr judgment and taste, reasonably and 
wlthout neglect, and within the llmlts or understanding or Instructions estab- 
lished between themselves and the principal ; and, f urther, that they would 
deal fairly and honestly with their principal In ail matters and thlngs arislng 
under such employment. I charge you, further, that It is the duty of an 
agent so situated to act In the most perfect good faith and with loyalty to the 
interest of his principal; and he is bound by the instructions his principal 
may hâve given him, and it Is the duty of an agent to carry out the same as 
far as the same can be carried out and to the best of his ability." This was 
refused and exception was duly taken. 

The défendant then reqnested the spécial charge following: "You are here- 
by Instructed that if the évidence shows that F. M. Andrews & Co. made an 
agreement with McWilliams & Co. to pay them a commission of 3 per cent, 
or any part of such commission, with the understanding that said McWil- 
liams & Co. should bid on the work, the plans and spécifications of which had 
been prepared by them under the conditions set out in the answer, and If you 
shall find that such agreement was not communicated to the défendant, then 
the pollcy of the law requires even In the absence of fraud that plaintiff shall 
not be allowed to recover agalnst the défendant. You are also instructed that 
such an arrangement for any part of the eontract between F. M. Andrews & 
Co. and Audubon Hôtel Company, Limited (now Audubon Building Company, 
Limited), vitlates the entire eontract." This was refused, and exception duly 
taken. 

The défendant also requested the spécial charge following: "I charge you, 
further, that an architect owes to his employer the duty of an honest admin- 
istration of the affalr put into his hands. If be uses his position to make a 
profit unknown to his employer and wlthont disclosing the same to his em- 
ployer, such an action is misconduct and is a fraud upon his employer, and 
must be considered in determining his credibility as a witness ; tbus if you 
find that the plaintifï in this case made eontract with McWilliams & Co. 
whereliy McWilliams & Co. performed certain services for the plaintifCs at a 
stipulated commission of 3 per cent, on the value or amount of the eontract 
to which thèse services applied with the agreement that McWilliams & Co. 
were to bid for such work, and if they received the eontract that they were 
to make no charge against the architect therefor, but, if they failed to get the 
eontract, the architect was to pay McWilliams & CO. 3 per cent, upon the 
amount of tbe work aforesaid, and if you find that McWilliams & Co. actually 
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made a bîd for the work amounting to $297,000, and that this was the only 
liid submitted, and was the bid used by the contracter iu submittiug the esti- 
mate to the owner accompanying hls letter of February 15, 1907, and if you 
find froni the évidence that the plaintiffs recomniended the acceptance of tliis 
l)id, and did not disclose to the owner the agreement and eontract between 
themselves and ileWilliams & Co. concerning the niatter, such action would 
be a fraud upon the owner, and justifles you in sifting and analyzing with 
caution the testimony of the plaintifC as given in the case. Therefore, in con- 
sideriug the évidence, you are to eonsider whether under the prépondérance 
of the proof in this case it has been established that plaintifC did make the 
eontract in question under the circumstances heretofore set out, and, if you 
rind it was. made, then you are to eonsider the sanie in weighing and judging 
the plaintiffs' évidence and in considering the credibility thereof" — which 
was also refused and exception duly taken. 

And other spécial charges more or less bearing upon the issues lu the case 
were requested and refused and exceptions duly taken. 

Other niatters shown by the record will be found in the opinion of the court. 

Edwîn T. Merrick, Henry P. Dart, and Benj. W. Kernan, for plain- 
tiff in error. 

Chas. Payne Penner, for défendant in error. 

BeforePARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). [1] 
As the eontract, which is the basis of the demands made in this suft, 
provides for separate items and the price is apportioned to each item, 
it is severable (sec 2 Parsons on Contracts, 517), and it may be 
shortly stated as f ollows : fo f urnish the preliminary sketches for 1 
per cent, on the cost of the building, and payable on the acceptance 
thereof ; for the working drawings and spécifications two per cent, 
and payable on completion; for supervision of the construction 2 per 
cent, to be paid pro rata with the architect's certificates issued during 
the progress of the work. It seems to be a conceded fact that the 
preliminary sketches had been made and substantially accepted prior 
to the exécution of the eontract in writing for compensation ; and 
that prior to default $12,000 had been paid therefor leaving the sum 
of $3,000 due on that item. The eontract was one of agency, and the 
gênerai rules in regard to principal and agent apply. 

[2] As to this particular agency, it is well settled that an architect 
employed to furnish the working plans and spécifications and to su- 
perintend the , construction of a building is the agent of the owner, 
and in such relation his first duty is that of good faith and loyalty 
to his principal ; and hence he should hâve no pecuniary interest in 
the performance of the eontract for the work assigned by him, nor 
can he act as the agent or représentative of fuî'nishers and contrac- 
tors or receive from them any pay, rémunération, or compensation 
except with the full knowledge of his principal ; and any breach of 
duty or good faith in this respect destroys his right to compensation 
and commission, not only on the ground of actual damage or préj- 
udice to the principal, but on grounds of public policy. 2 Ency. Law, 
815, 816; 34 Cyc, and cases cited. 

We do not understand that thèse propositions governing the rela- 
tion between the parties are at ail disputed; the contention of coun- 
sel for the défendant in error being that under the particular facts 
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of the case they are not applicable hère, and, if applicable, then they 
are to be restricted to the severable part of the contract which pro- 
vides for commissions for superintending the work. The argument 
is that it was only in relation to the superintendence of construction 
that the arrangement with McWilliams & Co. could in any wise afïect 
or préjudice the plaintiff in error. 

The' first bill of exceptions shows that the agreement admitted to 
hâve been made between Andrews & Co. and McWilliams & Co., un- 
der which the latter were to prépare the working plans and spécifica- 
tions covering the mechanical construction and equipment of the pro- 
posed hôtel, was that, if the said McWilliams & Co. as bidders for 
that portion of the work should obtain the contract therefor, no charge 
would be made by them for their services, whereas, unless they did 
obtain the work, they should be paid by Andrews & Co. for their 
services 3 per cent, of the cost of the work ; and, in regard to the mat- 
ter, the same bill shows that the plaintiff offered évidence tending to 
prove that such an arrangement was customary among architects in 
the East where Andrews & Co. practiced their profession; that Mc- 
Williams & Co. were distinguished experts and mechanical engineers, 
and that the purpose and effect of the arrangement was to give the 
architects and the owners the benefit of their technical knowledge and 
expérience; that McWilliams & Co. were not manufacturers, but 
purely mechanical engineers and contractors; that, except as manu- 
facturers, no advantage as a bidder could resuit to McWilliams & Co. 
for preparing such plans and spécifications ; and that the f act that Mc- 
Williams & Co. would be the only bidder for the mechanical equipment 
could not hâve been known to Andrews & Co. 

[3] So that we may take it as undisputed that the spécial arrange- 
ment was made, and, if it was in any wise in dérogation of the duties 
owed by Andrews & Co. to the hôtel company, then it deprived An- 
drews & Co. of ail right to compensation under any part of the sev- 
erable contract of employment in which the arrangement could hâve any 
bearing or influence. It needs no argument to show — in fact, counsel 
seems to admit — that that part of the contract for 2 per cent, for su- 
perintendence was clearly affected by, as they termed it in argument, 
"the indiscreet arrangement" made between Andrews & Co. and Mc- 
Williams & Co. ; but, as to its effect upon that part of the contract 
which related to the furnishing of working plans and spécifications, 
it is claimed that, under the explanatory évidence and facts proved, 
it could hâve had no effect whatever, for in regard to such plans and 
spécifications it made no différence to the hôtel company whether the 
actual work was donc by Andrews & Co., or under their supervision 
by somebody employed by them ; and that as McWilliams & Co. were 
not manufacturers, and, as no one knew how many bidders there 
would be for the mechanical equipment, the arrangement did not affect 
the bid, and therefore it did not affect the amount that the Hôtel Build- 
ing Company would hâve to pay for such mechanical equipment. 

We cannot agrée with thèse contentions. Under the contract of 
employment, the architects owed their best skill, judgment, and ex- 
périence, and they had no power to delegate their duties. See 2 Ency. 
Law, p. 822. Under the arrangement, if McWilliams & Co. should 
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turn out to be the successf ul bidder for the mechanical equipment, An-- 
drews & Co. would not hâve to pay for the work in drawing up the 
working plans and spécifications for the mechanical equipment — a very 
large sum amounting to nearly $9,000 — and yet they would get f ull pay 
therefor without having donc the work. Under thèse cîrcumstances, 
how could they give their best judgment and expérience, to say noth- 
ing of good faith, in passing upon the working plans furnished by 
McWilHams & Co. or in advising their principal as to the best bid 
for furnishing and installing the mechanical equipment? 

The fact that thereafter McWilliams & Co. were the only bidders 
for the mechanical equipment instead of aiding to relieve the architects 
by showing that no in jury could hâve resulted rather tends to accent 
the suspicion that the law throws on the propriety and good faith of 
the admitted arrangement. We think it clear that the arrangement 
between Andrews & Co. and McWilliams & Co. as a matter of law 
based on sound public policy deprived Andrews & Co. of the right to 
recover at law compensation for furnishing the complète working 
-drawings and spécifications for the Audubon Hôtel Company. 

The verdict of the jury was in favor of the plaintiff for $45,000 
subject to a crédit of $12,000. This verdict shows that the jury al- 
lowed compensation under that part of the severable contract provid- 
jng for furnishing the working plans and spécifications, and denied 
commissions for superintendence of construction; and this brings us 
to consider whether the ernrs relating to the trial judge's instruc- 
tions to the jury are well taken. The judge's charge did not suffi- 
ciently and clearly cover the law of the case, but it was not specifical- 
ly excepted to, and each one of the refused spécial charges is sub- 
ject to criticism which warranted the refusai to instruct the jury as 
therein requested. 

However, the hecessity for more spécifie instruction in relation to 
the efifëct of McWilliams' agreement than that given in the charge of 
the court was called to thè attention of the court and decidedly em- 
phasized by the spécial instructions requested and as shown by the 
eighth bill of exceptions as follows: 

"Evidence having been offered by the plalntlffs and the défendant teiidlns 
to show the facts as set f orth in bill of exception No. 1, and argument having 
been beard and the court having charged the ]ury as set forth in blU of ex- 
ception No. 1, and having failed otherwise to Instruet the jury upon the sub- 
ject of the McWilliams & Co. agreement with the plaintiffs and the issue 
ralsed thereon, défendant then and there excepted in open court before the 
jury, and before the withdrawal of the same." 

[4] And we are clear that under the admitted facts in the case, in 
the light of the spécifie instructions requested, the judge was called 
to give the substance of the refused charges discriminating as to the 
several items of the employment as to which, as a matter of law, the 
plaintiff could not be permitted to recover. See Robinson v. Green, 3 
Metc. (Mass.) 159; Nitedals & Co, v. Bruster, L. R. 1906, 2 Chan. 
Div. 671, 673. And, further, that in omitting to instruct the jviry 
under the admitted facts in the case and as a matter of law the plain- 
tiff could not be permitted to recover any compensation for furnishing 
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working plans and spécifications, nor for superintending the construc- 
tion of the building, prejudicial and réversible error intervened. 

The judgment of the Circuit Court must be reversed and a new trial 
granted, unless, indeed, the plaintiffs belo.w shall within 20 days from 
filing mandate enter on the judgment in the Circuit Court a remittitur 
of $30,000, the amount of excessive recover}', in which case the judg- 
ment shall stand affirmed, the défendant in error to pay the costs of 
this court. 

And it is so ordered and adjudged. 



McLEOD V. UNITED STATES (three cases). 
(Circuit Court of Appeals, Ninth Circuit. April 3, 1911.) 

Nos. 1,846, 1,847, 1,848. 

Public Lands (§ 1,38*)— Obtention bt Feaui> — Pukciiasers fob Value— 
Ktghts. 

Title acquired from persons who fraudulently procurée! title under fioti- 
tlous homestaad proceedings In the nanies of flctitious persons is subject 
to divestlture on suit by the United States, though the purchaser be a 
bona flde purchaser. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368; Dec. 
Dlg. § 138.*] 

Appeals from the United States Circuit Court for the District of 
Oregon. 

Bills by the United States of America against G. B. McLeod to can- 
cel certain land patents. From decrees of the United States Circuit 
Court for the District of Oregon (174 Fed. 508) for plaintiff, défend- 
ant appeals. Affirmed. 

The bills in thèse three cases were brought in the Circuit Court of the 
United States for the District of Oregon in the name of tlie acting Attorney 
General of the United States against the défendant to caucel certain patents 
issued by the United States upon alleged homestead apiJli<ations and pur- 
porting to convey title to certain descrihed public lands of the United States 
sltuated in Lane county, Or., on the ground that the said homestead applica- 
tions were false and forged, and made in the nanies of flctitious persons ; that 
the patents were issued by the Président of the United States to and in the 
names of such flctitious persons erroneously and under a mistake of fact, and 
without knowledge that such applications had been fraudulently niade in the 
name of flctitious iiersons. 

It appears from the évidence, and it is not denied, that the homestead ap- 
plications were fraudulently made in the names of James E. Warwick, Wil- 
liam H. Watkins, and Samuel L. Car.son upon false proof of settlenient and 
cultivatlon under the homestead laws of the United States ; that there were 
no such persons as James B. Warwick, AVilliam H. Watkins, and Samuel L. 
Carson ; that there was no settlenient, résidence upon, or cultivation of any of 
the lands described in the patents by any person ; that the homestead appli- 
cations and other papers ujiou which the patents were Issued were ail fraud- 
ulently prepared by Marie L. Ware, the United States commissioner residing 
at Eugène, Or.: that they were so prepared at the request and upon the sug- 
gestion and with the assistance of S. A. D. Puter, Horace G. McKinley, and 
others, parties to a conspiracy to defraud the United States out of the title 
to such lands ; that the manner of carrying out this conspiracy was as fol- 
lows: The names of Warwick and Watkins were signed to applications, af- 

•For other cases see same topic & § numbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fldavlts of pretended settlers, and final proof papers in blank by Puter, and 
the name Carson signed to similar papers by Lawrence Hickey, Puter's broth- 
er-ln-law. Thèse houiestead applications, affidavits of pretended settlers, and 
other necessary papers were thereafter filled ont by Marie L. Ware, United 
States eonunissioner at Eugène, and, after attacbing her jurât tliereto, she 
forwarded the same to the land office at Roseburg, Or., together with the 
notice of intention to make final proof before her, giving the names of flcti- 
tious persons who would make proof of résidence on the land, and Its culti- 
vation, as requlred by law. Thèse papers were accompanied by the necessary 
fées which were furnished by Puter and his associâtes, and, the papers being 
regular and fair upon their face, the register of the land office at Roseburg 
thereupon directed that notice of intention on the part of the flctitlous settlers 
to make final proof be niade as requlred by law% and at the time specifled 
therein the final proof papers were fllled out by Marie L. Ware and by the 
other parties to the conspiracy in the naines of the flctitlous appllcants and 
witnesses, and, after being certifled by her, were forwarded to the land office 
at Roseburg, ànd by the register and receiver certifled to the I^and Depart- 
ment at Washington, where patents were issued after due time in the names 
of the flctitlous appllcants and settlers. At the time the fraudulent home- 
stead papers were signed the flctitlous names of Warvvick and Watkins were 
signed by Puter in deeds in blank, and the flctitlous name of Carson was 
signed to a similar instrument by Hickey. After the final certificates had 
been issued by the land office, thèse deeds were fllled out with a description 
of the land and the name of Emma L. Watson, also a party to the conspiracy, 
inserted as grantee. The deeds ail purported to bave been executed before 
Puter as a notary public. The land was subseqnently conveyed by Watson by 
deed to P. P. Woodward, who, in turn, conveyed it to the défendant G. B. 
McLeod, who, it is conceded, was a purchaser in good faith for value, and 
without notice of the fraud. 

The Circuit Court entered a decree adjudging that the patents Issued by the 
United States to the patentées were nuU and vold, and ordered that the same 
be vaeated, set aside, and canceled, and that ail deeds and conveyances pur- 
porting to convey sald lands to the défendant and his grantors be declared 
nuU and vold and of no effect and canceled, and that the United States be 
declared to be the owner in fee simple of said lands, free from the claims of 
ail persons whomsoever. The défendant appeals. 

C. W. Fulton and G. C. Fulton, for appellant. 
John McCourt, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

M.ORROW, Circuit Judge (after stating the facts as above). It is 
contended on behalf of the appellant that the titles to the land involved 
in thèse cases were conveyed by the patents and became vested in the 
appellant, who was a purchaser for value without notice of any fraud, 
and that such titles in him cannot be divested in thèse actions. In sup- 
port of this contention, the appellant relies upon the décision of the 
Suprême Court in the case of Colorado Coal & Iron Co. v. United 
States, 123 U. S. 307, 8 Sup. Ct. 131, 31 L. Ed. 182. The bill of com- 
plaint in that case charged that the pre-emptors and patentées were 
fictitious persons, having no existence in fact, and that the pre-emption 
papers, together with the signatures thereto, were fraudulently manu- 
factured by the conspirators named for the purpose of cheating and 
def rauding the United States of its title to the lands in question. The 
défendant set up as a défense that it was a purchaser of the lands in 
good faith for a valuable considération, without any knowledge or no- 
tice of any or either of the fraudulent acts and conspiracies in the bill. 
It had been held by the Circuit Court that the charge in the bill that 
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the supposed pre-emptors and patentées were fictitious persons, hav- 
ing no existence, was sufficiently proved, and that consequently, there 
being no grantees, no légal title passed from the United States, and 
that, as the défendants acquired no légal title by virtue of the supposed 
conveyances to them, they could net claim protection as bona fide pur- 
chasers for value without notice of the fraud. The Suprême Court, 
after stating that "it is, indeed, an elementary doctrine of equity that, 
where a grantor has been induced by fraud to part with the légal title 
to his property, he cannot reclaim it from subséquent innocent pur- 
chasers for value," approached the question to be determined in the 
case with this statement : 

"Heuce it becomes necessary, to support tlie decree of the Circuit Court, to 
maintaln as that court declared, that the légal title to the lands in questiou 
did not pass from the United States by virtue of the patents, because there 
were in fact no grantees." 

In other words, did it sufficiently appear from the évidence that the 
grantees were in fact the names of fictitious persons? The Circuit 
Court held that it did. Was it right in so holding? This was the ques- 
tion presented to the Suprême Court. For the purpose of determining 
this question, the court proceeded to consider the preliminary question 
as to the "character and degree of proof necessary in such cases to 
invalidate titles held by purchasers in good faith for value, and with- 
out notice, under patents issued by the United States." 

The court found the answer to this preliminary question in the 
Maxwell Land-Grant Case, 121 U. S. 325, 379, 381, 7 Sup. Ct. 1015, 
1029, 30 L. Ed. 949, where the court had said among other things : 

"We take the gênerai doctrine to be that, when in a court of equity it is 
proposed to set aside, to annul, or to correct a written instrument for fraud 
or mistake in the exécution of the instrument itself, the testimony on which 
this is done must be clear, unequivocal, and convincing, and that it cannot be 
doue upon a bare prépondérance of évidence which leaves the issue in doubt." 

With this rule before it, the court reviewed the évidence in the 
case tending to show the fact that the names of the grantees were ficti- 
tious, and found that it was not clear, unequivocal, and convincing up- 
on that issue. On the contrary, the court found that : 

"There is no proof of any actual fabrication of the papers, the genuineness 
of which is not negatived by any internai évidence. The allégations in the 
bill that they were in fact manufactured by the register and receiver and 
Hunt or by any oue with their connivance are entirely unsupported by direct 
évidence." 

Manifestly, if this case has any bearing upon the question before 
this court, it is against the position taken by the appellant, for, had the 
évidence in the case before the Suprême Court been clear, unequivocal, 
and convincing to the effect that the grantees named in the patents did 
not in fact exist, but were fictitious persons, the court would hâve held 
with the Circuit Court that the légal title to the lands in question did 
not pass from the United States by virtue of the patents, because there 
were in fact no grantees. In the présent cases there are no such 
issues. The grantees named in the patents were the names of ficti- 
tious persons used for the express purpose of carrying into effect a 
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conspiracy to defraud the United States of the title to its public lands. 
Upon this established fact, the conclusion foUows that the title to the 
lands did not pass from the United States because there were in fact 
no grantees. 

The appellant also cites the case of the United States v. Sierra 
Nevada Wood & Lumber Co. (C. C.) 79 Fed. 691. In that case the 
patent was issued by the United States in the name of Charles Musso, 
a half-breed Indian, but a real person. There was no fraud upon 
the United States in any of the proceedings in the Patent Office pri- 
er to the delivery of the patent, but the patent was delivered by an 
officer of the government by mistake to the wrong person who ob- 
tained it by forgery and by impersonating the grantee. The person 
who fraudulently obtained the patent conveyed the land to an innocent 
purchaser for value, and the court held that the title of the innocent 
purchaser could not be defeated by an action to cancel the patent. 
This case is cited for the évident purpose of supporting the contention 
that if there is a real person seeking to obtain the title in a f raudulent 
manner, and in carrying out his scheme he personates another to 
whom the conveyance is made, the fraud will not defeat the title in 
the hands of a subséquent innocent purchaser for value and without 
notice of the fraud. But this doctrine does not aid the appellant, since 
the real persons seeking to obtain title to the land in a fraudulent man- 
ner in thèse cases before the court were not personating real persons, 
who would be entitled to the land, as was the fact in United States v. 
Sierra Nevada Wood & Lumber Co. They carried out their scheme 
of fraud, not by personating real persons, but by using fictitious 
names; and, the patents being issued in such fictitious names, no ti- 
tles passed for the reason that there were no real persons named in 
whom the titles could be vested. The titles theref ore remained in the 
United States, and the fictitious names took nothing. 

We agrée with the court below that the présent cases clearly come 
within the principles announced in the case of Moffat v. United States, 
112 U.S. 24, 5 Sup. Ct. 10, 28 L. Ed. 623. That was a case in which 
the register and receiver of public moneys of the land office at Pueblo, 
Colo., forged a complète record of two pre-emption entries, together 
with proofs of settlement and improvements thereon, one in the name 
of Philip Quinlan, and the other in the name of EH Turner, both 
fictitious persons. The proofs purported to bave been made by 
two witnesses who were also fictitious and mythical persons. The reg- 
ister and receiver also presented a quantity of collège scrip, issued 
by the state of Florida in the name of the fictitious person, Philip 
Quinlan. In that case the title to the land appears to bave become 
vested in innocent purchasers, and the court in affirming the decree 
of the lower court in confirming the patents used the following lan- 
guage : 

"The patents being issued to fictitious parties could not transfer the title, 
and no one could dérive auy right under a conveyance ùi the name of the 
supposed patentées. A patent to a fictitious person is in légal effect no 
more than a déclaration that the government thereby conveys the property to 
no one. There is, In such case, no room for the application of the doctrine 
that a subséquent bona flde purchaser is protected. A subséquent purchaser 
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Is bound to know whether there was, in fact, a patentée, a person once In 
being, and not a mere inyth, and he will always be presumed to take bis cou- 
veyance upon tbe knowledge of the truth in tliis respect. To the application 
of this doctrine of a bona flde purcUaser there niust be a genuine instrument 
having a légal existence, as well as one appearing on its face to jiass tbe 
title. It cannot arise on a forged instrument or one executed to iictitious 
parties, that is. to no parties at ail, however mucb deceived thereby tbe pur- 
chaser may be." 

It follows that the decrees in thèse cases must be afïirmed, and it is 
50 ordered. 



McCLURE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nintti Circuit. April 3, 1911.) 

No. 1,858. 

1. Public Lands (§ 138*) — Patents to Fictitious Gkantee. 

Patents to lands issued by the Land Department to iictitious grantees 
on forged and fraudulent liomestead applications and proofs eonvey no 
title, and the United States is entitled to their cancellation even as 
against a purcbaser in good faitb for value and witbout actual notice, 
who acquired apparent title through forged conveyances. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368 ; Dec. 
Dig. § 138.*] 

2. Public Lands (§ 120*) — Suit foe Cancellation op Patent — Jubisdic- 

TION. 

The tender to the Land Department by the holder of the record title 
to land withln a forest réservation of a quitclaim deed to such land to 
be exchanged for outside land under Act June 4, 1897, c. 2, 30 Stat. 36 
(U. S. Comp. St. 1901, p. 1541), whieh deed bas not been accepted nor the 
exchange approved, does not defeat the jurisdiction of a Circuit Court 
to entertain a suit by the United States to cancel the patent issued for 
such land for fraud or inistake; the Land Department having no power 
to cancel a patent once issued. 

[Ed. Note. — î'or other cases, see Public Dands, Dec. Dig. § 120.*] 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

Suit in equity by the United States against Helen A. McClure, 
Charles W. McClure, John J. Rupp, trustée under the will of William 
C. McClure, deceased, Jethro G. Mitchell, and Leroy Brooks. Decree 
(174 Fed. 510) for complainant, and défendants appeal. Affirmed. 

The bill of complaint in this case was brought by the United States attor- 
ney for the District of Oregon by direction of tbe Attorney General of the 
United States to cancel a certain patent issued by the United States to one 
John Eeese upon a false and fraudulently forged homestead application in 
the fictitious name of John Reese. The false and fraudulent proceediugs to 
obtain a patent as alleged in the bill of complaint are, in substance, that the 
lands described in tbe patent were located in the state of Oregon, and prior 
to the 20th day of September, 1903, were unappropriated publie lands of the 
United States, and thereafter and ever since hâve been reserved and set 
aside as a part of the Cascade forest reserve; that Horace G. McKinley, 
Robert Montague, and other persons to the complainant unknown, taking 
advantage of the pretended authority conferred upon the said Robert B. 
Montague as deputy clerk of Linn county, Or., and with intent to defraud the 
United States ont of the title and possession to the land described in the 

♦For other cases see same topic & S numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 



266 187 FEDERAL EEPOETER 

Mil of complaint, aud in order that they niiglit secure to themselves the use 
and lieneflt of said land as a basJs for lieu sélection under the act of June 
4, 1897 (30 Stat. 36 [U. S. Oomp. St. 1901, p. 1541]), falsely and fraudiilently 
forged an application and affidavlt to enter said luuds under the honiestead 
laws in the name of John Reese, a flctitious person, and the said Robert B. 
Montagne falsely and fraudulently afflxed the seul of the county clerk of 
rJnu county, Or., to said application of honiestead entry and suhscribed the 
name of W. F. Haunner, county clerk, thereto, and thereupon said Horace G. 
McKinley and said Robert B. Montague caused said afiidavit and application 
for honiestead entry to be flled in the United States Land Office at Oregon 
City, Or., on the 20th day of October, 1900. 

It is alleged that there was no snch persou as John Reese ; that the name 
of John Reese where it appears in the application and afiidavit of honiestead 
entry was forged either by Horace G. McKinley or Robert B. Montague or 
other persons acting with them ; that no person ever settled or resided npoii 
or made improvements upon the lands in question. It is further alleged that 
thèse proceedings were had in order that the said McKinley and Montague 
and other persons acting with them inight tliereby falsely and fraudulently 
aoquire title to said lands and secure the beneflt therefrom as a basis for lieu 
sélection under the laws of the United States ; that McKinley, Montague, or 
the persons acting with them paid to the receiver of the United States Land 
Office at Oregon City the fées of that office upon fliing the said faise and 
forged application of honiestead euti*j% and a proper receiver's eertificate was 
issued therefor ; that McKinley and Montague caused to be flled with the reg- 
ister and receiver of the Land Office a notice in the name of John Reese, 
which name of John Reese had been forged by the parties named ; that said 
notice was to the effect that the said ,Iohn Reese Intended to make final proof 
to establish his elaim to the land before the county clerk of LInn county. Or., 
by certain named witnesses, whose names were false, forged, and flctitious ; 
that the register of the Laud Office, behig ignorant of the facts and having 
no means of ascertaining the sanie, issued a notice In compliance with the 
pretended application ; that, pursuant to said schenie to defraud the United 
States out of title and possession to said land, McKinley and Montague falsely 
and fraudulently made and executed flctitious honiestead proofs upon said 
land, and forged the name of John Reese thereto as applicant and claimant, 
and the names of John F. Foster aud Wlllis Burns as witnesses ; that Mon- 
tague caused the homestead proofs to be traiisniitted to and flled in the 
United States Land Office at Oregon Cify, Or. ; tliat the register of the Land 
Office certifled that, pursuant to the provisions of the laws of the United 
States, John Reese had made paynieut in full for the land, and would be 
entitled to a patent for the tract of land described. and thereafter there was 
Issued in the name of John Reese a patent of the United States purportlng to 
convey to the said Jolm Reese the lands described; that ail of the said false 
and fraudulent représentations as in the bill set forth were made with the 
intent of said McKinley, Montague, und other persons acting with them to 
deceive and defraud the United States out of the use of and title to and pos- 
session of its land, and, In order that said last-inentioned persons might en- 
joy the beneflts accruiug therefrom as a basis for lieu land sélections ; that 
thereafter Montague made a false, forged, and fraudulent warranty deed in 
the name of John Reese to one Ottersoii ; that there was no sueh person as 
Otterson ; that said name was a false and flctitious name adopted by Mon- 
tague for the purpose of disposing of said lands : that Montague executed 
another false, forged, and fraudulent warranty deed in the name of Otterson, 
conveying the said land to one Garland, and that Montague snbse(iuently de- 
livere'd to Garland the iiatent to the lands and deeds of Reese to Otterson, 
and of Otterson to Garland. and that said instrument was by Garland placed 
on record in LInn county. Or., where the land described In the patent is lo- 
cated ; that the laud described in the patent is within the limits of the Cas- 
cade forest reserve; that on the 16th day of September. 1903, Garland exe- 
cuted as required by lasv a deed of relinquishment of said lands to the United 
States, and caused said deed to be recorded ou September 19, 1903, in the 
office of the recorder of conveyances for Llun county. Or., and based upon said 
relinquishment the said Garland applled to sélect of the public lands of the 
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r^nited States in lieu thereof certain lands deseribed In the complaint ; that 
said lieu sélection bas not yet been approved by the Commissioner of the Gen- 
eral Land Office of the United States, and that the niatter Is stlU pending in 
that office. The défendants claim title to such lieu sélection as the successors 
in interest of Garland. 

The prayer of the bill is for a decree canoeling, annulling, and setting aside 
the patent to the fictitious John Keese, and the conveyances of the lands as 
above deseribed, and canceling, annulling, aud setting aside ail the pretended 
clainis of the défendants. To this bill of complaint the a])pellants interposed 
a deniurrer ou a number of grounds, among others, that the complaint did not 
State a cause of action entitling the comijbiinant in a court of eipiity to auy 
relief as a.gainst the appellants, they beiiig innocent purchasers of tlie iirop- 
erty, and not charged by the bill with any knovvledge or information of any 
illegality in the title or of the fraudulent aets of the parties nanied in the 
bill, that the persons receiving title froni the United States were per.sons in 
actual being. and the tact that a fictitious nanie was used to designate a 
person In actual being did not authorize the relief prayed for. The de- 
niurrer was overruled by the Ci'reuit Court, and a decree was aeeordiugly eu- 
tered In aeeordance with the prayer of the complaint. 

The défendants appeal. 

Platt & Platt, for appellants. 
John McCourt, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
It is impossible to distinguish this case from the cases of McLeod v. 
United States (just decided) 187 Fed. 261. The homestead proceed- 
ings in this case were ail fictitious and fraudulent as in those cases, and 
were prosecuted by the conspirators named in the bill of complaint for 
the purpose of defrauding the United States out of the title and pos- 
session of its lands. The patent was issued to a fictitious person, and 
conveyed no title as held by the United States Suprême Court in Mof- 
fat V. United States, 112 U. S. 24, 5 Sup. Ct. 10, 28 L. Ed. 623, and 
by this court in the cases of McLeod v. United States, supra. 

[2] The tender of a deed of relinquishment of the lands tô the 
United States in this case by Garland does not change the situation. 
The relinquishment has not been accepted by the United States, and no 
proceedings had by the Land Department giving validity to the patent 
issued to the fictitious and fraudulent John Reese, nor does the relin- 
quishment and the application to sélect land in lieu thereof defeat 
the jurisdiction of the Circuit Court to entertain a suit on the part of 
the United States to cancel the patent issued by the officers of the 
Land Department by mistake in such fictitious and fraudulent pro- 
ceedings. The Land Department of the government may refuse to 
admit the validity of the patent in any proceedings before that de- 
partment, but it cannot revoke and cancel the instrument. That ju- 
risdiction is vested in the Circuit Court of the United States. In 
xMoore v. Robbins, 96 U. S. 530, 24 L. Ed. 848, the Suprême Court 
said with respect to this question of jurisdiction: 

"After a patent for public lands is once Issued, ail control of the executive 
department over the title ceases. If fraud, mistake, error, or wrong has been 
doue, the courts of justice présent the only remedy. Thèse courts are as open 
to the United States to sue for cancellation of the deed or reconveyance of 
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the land as to indlviduals ; and, if the government is the party Injured, this 
is the proper course." 

We are of opinion that the bill of complaint is sufficient, and that 
the decree of the court below on the demurrer should be affirmed, and 
it is so ordered. 



UNITED STATES v. ROTHSTEIN. 

(Circuit Court of Appeals, Seventti Circuit. January 5, 1911.) 

No. 1,663. 

1. Fines (§ 19*) — VoL.tJNTABT Payment of Fine— Recovert. 

Payment of a fine imposed in a crimlnal case, even if the judgraent of 
conviction was void, is not to be deemed a voluntary contribution to the 
government, and is not a bar to a suit to reeover the money, if otherwlse 
sustainable. 

[Ed. Note.— For other cases, see Fines, Cent. Dig. §§ 20-22 ; Dec. Dig. 
§ 19.*] • 

2. JUDGMENT (§ 480*) — COLLATERAL ÂTTACK. 

An order of a District Court, settlng aside as void a judgment of con- 
viction in a crimlnal case rendered at a "previous term on the ground of 
the unconstitutlonality of the statute on whlcli it was based, was not 
without jurisdletlon, and cannot be attacked collaterally in an action by 
the défendant therein agalnst the United States to reeover baclv the fine 
paid under such canceled judgment. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 916; Dec. Dig. 
§ 480.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Morris Rothstein against the United States. Judgment 
for plaintiiï, and the United States brings error. Affirmed. 

In December, 1908, Rothstein. was indieted jolntly with one Rubin for har- 
borlng an alien woman for immoral purposes within three years after her 
Immigration. Durlng the same December term he pleaded nolo conteudere, 
was convicted aud fined $200, paid the fine ; and the money was transferred 
to the treasury. On April 5, 1909, the Suprême Court declared the harboring 
provision of the immigration act uneonstitutional. Keller v. United States, 
213 U. S. 138, 29 Sup. Ct. 470, 53 L. Ed. 737. At the July, 1909, term of the 
District Court the following order was entered under the title of the afore- 
said crimlnal cause: "This day conies the United States, by Fdwin W. Slais, 
its attorney, and come also the défendants, by Benjamin O. Bachraeh, thelr 
attorney, and this cause coming on to be heard on the motion of said défend- 
ants to vacate and set aside ail proceedinga hereiu, and for a restitution to 
said défendants of ail the money received from them pursuant to said pro- 
ceedings, and the court, having heard argument of counsel and after due con- 
sidération of said motion, flnds that that portion [of the immigration act] 
upon which the indietment herein was based having been declared uneonsti- 
tutional by the Suprême Court, said Indietment and ail proceedings thereun- 
der are a nullity and are entirely void and of no effect whatever. * * * It 
is therefore ordered, adjudged. and determined by the court that the indiet- 
ment herein be and the same is hereby dismissed, and that ail orders and 
proceedings herein, including said order of January 4, 1909, wherein said de- 
fendants were each flned $200, be and the same are hereby vacated, set aside, 
and held for naught. It is further ordered, adjudged, and determined by the 
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court tlifit said Rothstem is of right entitled to the restitution of saîd $200 by 
him pairt as a fine," and that said Rubin is entitled to like restitution. 

Restitution not having been niade, Rotlistein brouglit the présent action 
agaiust the jrovernuient, vuider section 2 of the act of Mardi 3, 1S87 (24 Stat. 
505, c. 359 [1 T'. S. Comp. St. 1001, p. 753]). to enforce his daim. His pétition 
set ont the forogoing facts, and was biised particuhu'ly on tiie abovo-recited 
order of .Tuly, lOOO. TUe government's answer adniitted that the history of 
rhe proceedings \vas correctly sta.tert. but averred "that said order of .July. 
1900, wiis iuvalid and eulirely void by reasou of tlie fact that the terni at 
wliich tlie judgnieuts were eutered liad. prior to .Tuly. 1909, expired, and the 
said District Court was witliout authority or powev to enter an order such 
as was ordered to be niade in said cases vncatlng said .iudiinient, sentence, and 
tine," and further alleged that the fines "were iiaid voluntarily and witliout 
protest, and were not paid under duress or threat of any kind." 

The District Court fouud the facts in accordance witli tlie pétition, and 
rendered judgment in Rothstein's favor. 

Edwin W. Sims, U. S. Atty., and Harry A. Parkin, for the United 
States. 
Benjamin C. Bachrach, for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

BAKER, Circuit Judge (after stating the facts as above). Payment 
of the fine, even if the judgment of conviction was void, is not to be 
deemed a vohmtary contribution to the government, and therefore 
is not a bar, if the recovery in other respects is sustainable. Durr v. 
Howard, 6 Ark. 461 ; Devhn v. U. S., 12 Ct. CL 266; Reinhard v. City 
of Columbus, 49 Ohio St. 257, 31 N. E. 35. 

Contentions for reversai may be summarized thus: The District 
Court was the organism provided by law and clothed with the duty 
of hearing the criminal charge against Rothstein. Section 563, Rev. 
St. (U. S. Comp. St. 1901, p. 455). When the parties appeared, the 
court had jurisdiction of them and of the subject-matter of the in- 
dictment. Even on Rothstein's plea, "I will not contest," the court's 
duty of administering justice required that the indictment should be 
dismissed if it was based on an unconstitutional statute, for the mat- 
ter charged as a crime would be in truth no crime. Therefore the 
court's rétention of the indictment, acceptance of the plea, and judg- 
ment of conviction necessarily constituted an adjudication of the stat- 
ute's validity. That question was as much a part of the subject-mat- 
ter in the Rothstein as in the Keller Case. Having jurisdiction of the 
parties and of the subject-matter, the court had lawful power to ren- 
der a judgment which would be equally binding whether questions of 
fact or of law were rightly or wrongly decided. An oversight or mis- 
construction of constitutional law is simply an error of law, for "the 
Constitution, the statutes, and the common law together make up the 
lawof the land." Van Fleet's Collatéral Attack, § 67. Rothstein's con- 
viction, however erroneous, was not void, could not be questioned 
collaterally, was reviewable only on writ of error, became final in the 
District Court at the close of the December term, and, except for 
fraud, could not at a subséquent term be opened for the correction of 
errors. Ex parte Reed, 100 U. S. 13, 25 L. Ed. 538: Bronson v. 
Schulten, 104 U. S. 410, 26 E. Ed. 797. 
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Rothstein's position is this: The conviction was a nullity. "An 
unconstitutional law is void, and is as no law. An offense created by 
it is not a crime. A conviction under it is not merely erroneous, but 
is illégal and void, and cannot be a légal cause of imprisonment." Ex 
parte Siebold, 100 U. S. 373, 25 L. Ed. 717; Ex parte Yarbrough, 
110 U. S. 654, 4 Sup. Ct. 152, 28 L. Ed. 274; Ex parte Royall, 117 
U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868. After the expiration of 
the term at which it is entered, a void judgment may lawfully be can- 
celed on motion and notice. Ex parte Crenshaw, 15 Pet. 119, 10 L. 
Ed. 682. 

If Rothstein's contention as to the law determinative of the validity 
of the order of July, 1909, is correct, confessedly the judgment would 
hâve to be affirmed. If his argument is wrong, it is so because the 
government's insistence that the judgment of conviction was not open 
to a collatéral attack is right. But this writ does not bring hère the 
order of July, 1909, for review on assignments of error. It is ad- 
dressed to a judgment of the District Court, sitting as a court of claims, 
wherein the court found that in and by the order of July, 1909, the 
District Court, sitting as a criminal court, had adjudged that Roth- 
stein's conviction was based on an unconstitutional statute, that the 
unconstitutional statute never was a law, that the conviction was a nul- 
lity, and that, theref ore, it was within the pOwer and duty of the crim- 
inal court to cancel the void judgment of conviction and order the 
restitution of the fine. It was on thèse facts that the District Court, 
as a court of claims, rendered the judgment now on review. This 
writ of error therefore involves a collatéral attack upon the order of 
July, 1909. Eor the government to succeed, that order must be, not 
merely erroneous, but absolutely void. Now, if a conviction vmder 
an unconstitutional statute is a nullity, the court, on motion and notice 
and hearing, would hâve jurisdiction after the term to expunge the 
void judgment ; and the order of expungement would not only be 
within the court's power, but would be errorless, Surely the govern- 
ment will not insist that the jurisdiction of the District Court, as a 
criminal court, being the organism provided by law and clothed with 
the duty of hearing the parties' contentions respecting the disposition 
to be made of the motion, was dépendent upon its giving an unques- 
tionably correct décision; for, though there may be précédents for 
holding that an erroneous judgment on the constitutional law is not 
binding, ail the authorities agrée that a mistaken décision on the com- 
mon law shall not be assailed collaterally. 

The judgment is affirmed. 
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MONTPBLIER & W. E. E. B. v. UNITED STATES. 

(arcuit Court of Appeals, Second CUrcuit. April 10, 1911.) 

No. 235. 

Caeeiebs (5 32*) — ^Interstate Commeecb Act— Eeceiving Rebates— Obimi- 

NAL LlABIUTT. 

Défendant operated a Une of rallroad from Montpeller to Wells River, 
In Vermont, a distance of 39 mues. By a joint tarife, to wWcli it was a 
part}', the rate on coal from a point In Pennsylvanla to Montpeller was 
flxed at $3.55 per ton, and to ail otlier points on Its Une at $3.80, of 
which It recelved 75 cents as Its sUare. The publisbed rules also pro- 
vided that, where the point of destination of a shipment was between, 
any two points named in the schedules, the rate should be the same as 
to the next more distiint point named. Held, that the tarife rate to Mont- 
peller should be eonstrued as applying to the station in that city, and 
that where défendant recelved coal .for Its own use, whlch it recelved 
at sueh station and hauled over its own Une to a chute between that 
and the next station, although wlthln the limlts of the city, the faot 
that it had the coal billed at the .$3.80 rate and took Its divisional share 
thereof dld not render It subject to proseeutlon for recelvlng a rebate, In 
violation of Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat 382 
(U. S. Comp. St 1901, p. 3160), as amended by Act Feb. 19, 1903, c. 708, 
82 Stat 847 (U. S. Comp. St. Supp. 1909, p. 1138). 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

In Error to the District Court of the United States for the District 
of Vermont. 

Action by the United States against the Montpelier & Wells River 
Railroad. Judgment for the United States, and défendant brings er- 
ror. Reversed. 

On writ of error to revlew a Judgment entered against the défendant be- 
low, the Montpelier & Wells River Railroad, upop the verdict of a jury find- 
ing the défendant guilty upon the flrst ccunt of the indictment charging it 
wlth the violation of section 10 of the Interstate commerce act (Act Feb. 4, 
1887, c. 104, 24 Stat 382 [U. S. Comp. St. 1901, p. 3160]), as amended by 
Act Feb. 19, 1903, c. 708, 32 Stat 847 [U. S. Comp. St Supp. 1909, p. 1138]. 
The allégation of the indictment la that on November 23, 1909, the défendant 
accepted and recelved an unlawful discrimination of 50 cents for every gross 
ton of a carload of coal transported from Echo, Pa., to Montpelier, Vt, and 
delivered to said défendant The défendant was sentenced to pay fine of 
$1,000. 

H. C. Shurtlefï, for plaintiff in error. 
Alexander Dunnett, U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges.^- 

COXE, Circuit Judge. The défendant is charged with having, by 
means of false billing, obtained transportation for coal owned and 
used by it at less than the légal rate. The défendant is a railroad 
corporation owning and operating a railroad from Montpelier to 
Wells River, Vt., a distance of 39 miles. The railroads Connecting 
Echo, Pa., with Montpelier, Vt., had established a joint tariff, for 
transporting coal from Echo to Montpelier, of $3.55 per gross ton and 
from Echo to Wells River, and intermediate stations on defendant's 
•For othw caae« lee sam« toplc & î nvmbbb lu Dec. & Am. Clgs. 1907 to date, & Rep'r Indexai 
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Une, of $3.80 per gross ton. The tariff in effect at the time in ques- 
tion was filed with the Interstate Commerce Commission Augiist 19, 
1909, and took effect September 20th of the same year. The share 
of the défendant, on division of the through rate, was 75 cents per 
gross ton for transporting the coal over its line. The spécifie charge 
against the défendant is that it billed its coal to Wells River, vi^hen it 
was transported only to Montpelier; that by this déception the de- 
fendant was enabled, after its share of 75 cents upon the division as 
aforesaid had been deducted from the $3.80 charge to Wells River, 
to get its coal transported to Montpelier for $3.05 per ton, when the 
regular tariff rate to Montpelier was $3.55, thereby receiving a préf- 
érence of 50 cents per gross ton over other shippers. 

*The tariff in question established the $3.80 rate to points on the 
Montpelier & Wells River Railroad as follows: 

"Barre, East Montpelier, Plainfléld, Marshfleld, Lanesboro, Groton Pond, 
Eicliers, Groton, South Ryegate, Boltonville, Wells River." 

The coal in question was coal actually hauled by the défendant one- 
half mile to coal pockets on its own line situated between Taylor 
.Street and East Montpelier. Taylor street is the point wheredefend- 
ant's line connects with the line of the Vermont Central and where 
the coal was received by the défendant. The facts regarding this loca- 
tion- are made plain by A. W. Prescott, a witness called for the gov- 
ernment. The défendant called no witnesses. 

Mr. Prescott, who is ofRcially conuected with the défendant, says: 

"The eoal in questiou was delivered at the Montpelier & Wells River Rail- 
road coal pockets loeated within the municipal tioundaries of Montpelier, in the 
city of Montpelier. The distance of the pockets froni where vve connect with 
the Central Vermont Raihvay is somethlng llke slx-teuths of a mile. Our 
road connects with the Central Vermont àt Taylor street which street crosses 
immedîately easterly of the Central Vermont Station. The tracks in the 
yard of the Montpelier & Wells Hiver Railroad run westerly to Taylor 
street." ■ ' 

One of the published ruies for the application of rates is as follows : 

"ïo any point of destination uot named in this tariiï, but between any 
two points of destination named, the rate will be the same as to the next 
more distant point that is named." 

The défendant contends that its action was fair and in strict accord- 
ance with the law; that it actually hauled the coal on its own line to 
a point on its own Une between its station at Montpelier and East 
Montpelier, and was, by the express terms of the tariff, entitled to the 
rate named in the printed tarift' sheet for East Montpelier, which was 
the "next more distant" point on its own line and was entitled to the 
$3.80 rate. In othef words, the défendant maintains that if it took 
tiie coal from the Connecting carrier and hauled it on its own line to 
its coal pockets, which point was not named in the tariff, it was en- 
titled to the rate fixed for the next point on its line which was named, 
viz. : East Montpelier. No wrongf ul attempt or purpose can be inf er- 
red from the fact that the défendant billed the coal to Wells River, 
for the identical resuit wotild hâve followed if they had billed the 
coal to East Montpelier. If they had so billed it, it is diffictllt 
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to perceive how any presumption of guilt could arise from such a 
transaction. As before stated, the tariff rate for ail points on the de- 
fendant's line was $3.80. The tariff clearly indicates that it was 
intended to apply to Montpelier as a station on the line of the défend- 
ant and also on the line of the Central Vermont Railway. It was not 
the intention to deprive the défendant of its share of the division if 
it actually took possession of the coal and hauled it to a point on its 
own line, even though that point be within the corporate limits of 
Montpelier. If it were the purpose of the tariff to prevent the défend- 
ant from receiving compensation for hauling coal to the easterly line 
of the town of Montpelier, which, from an examination of the map 
introduced, would seem to be considerably over two miles, it sliould 
say so in unmistakable terms. 

The most favorable view for the plaintiff which can be taken is that 
the question is involved in doubt. It must be remembered that this 
is a criminal prosecution, and no man. should be convicted of a crime 
for giying to a doubtful document an interprétation which an intelli-' 
gent and honest man might easily adopt. 

The judgment is reversed. 



GOLD V. GOLD. 



(Circuit Court of Appeals. Second Circuit. April 10, 1911. On Pétition for 
Kehearing, April 25, 1911.) 

No. 226. 

1. Patents (p 120*) — Patent ïor Same Investion— Suit to Obtain Isstj- 

AKCE or Patent — Défenses. 

Wliere a patent bas been granted for spécifie devices, a second patent 
to the same patentée, containing generic claiins which cover the spécifie 
devices of the prior patent, would be void for double pateuting, and the 
applicant cannot maintain a suit, under Rev. St. § 4915 (U. S. Conip. St. 
1901, p. 3392), to compel the issuauce of such a patent. 

lEd. Note. — ^For other cases, see Patents, Cent. Dig. § 172; Dec. Dig. 
S 120.*] 

2. COSTS (§ 32*) RiGHT TO COSTS— DiSMISSAI, OF BiLL. 

A défendant, who obtains judgment disinissing a bill upon one défense, 
is not precluded from recovering costs because he bas pleaded other dé- 
fenses, which were without merit. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 108-132 ; Dec. Dig. 
§ 32.* 

Riglit to costs in equity, see note to Tug River Coal & Sait Co. v. Bri- 
gel, IT C. G A. 368.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Egbert H. Gold against Edward E. Gold. Decree 
for défendant, and complainant appeals. Affirmed. 
^ See, also, 181 Eed. 544. 

On appeal from a decree of the Circuit Court for the Southern District of 
New York, sustaining a demurrer and disuiissing the bill which was flled 

*For otlier cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
. 187 F.— 18 
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under section 4915 of the Revised Statutes (U. S. Comp. St. 1901, p. 3392) 
praying for a decree adjudglng that the eomplainant is entitled to a patent 
for an invention as to which priorlty bas been awarded to the défendant by 
the Patent Ofiice, which décision was afflrmed by the Court of Appeals of 
the District of Coiumbia. The défendant demurred upon several grounds 
but the court sustained the deuiurrer and dismissed the bill wltli costs upon 
the single proposition that the patent if issued would be void for double pat- 
enting. At the reipiest of counsel for botb parties, the court took the case 
upon submlssion. 

Otto Raymond Barnett and Samuel E. Darby, for appellant. 
William A. Redding, Arthur C. Fraser, and Henry M. Turk, for 
appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. Owing to the fact that the briefs discuss 
a number of propositions which are not directly involved in this ap- 
peal, the appearance of unusual complexity is given to what, in real- 
ity, is a comparatively simple question. 

[1] The bill filed under section 4915 of the Revised Statutes prays 
that the eomplainant may be awarded a patent for the invention 
pointed out in the claims set forth in paragraph VII of the bill. The 
bill also prays for a decree holding that the eomplainant was the orig- 
inal and first inventor of the invention pointed out in said claims and 
is entitled to a patent therefor in the proceedings now pending in the 
Patent Office. The demurrer présents the question that the so-called 
generic invention for which the eomplainant asks a patent is disclosed 
in patent No. 771,628 of October 4, 1904, attached to the bill, and that 
if another patent be given the eomplainant containing the broad claims 
asked for, the monopoly of the existing patent will be extended after 
its expiration, and parties making the spécifie devices released by the 
expiration of the prior patent may be held as infringers of the broad 
claims of the proposed patent. In other words, a new patent v/ith 
broad claims will extend the monopoly of the earlier patent with more 
restricted claims. That the proposed claims are generic and the exist- 
ing claims restricted, is alleged repeatedly in the bill. We see no an- 
swer to the proposition that the proposed patent woukl be void for 
double patenting. If the facts alleged in the bill be correct, the claims 
of the new patent, if issued, will cover the spécifie devices covered by 
the claims of No. 771,628, which devices the public hâve a right to use 
immediately after the expiration of that patent. 

The Circuit Court was entirely justified in awarding costs to the 
défendant. It is enough that the demurrer was sustained. The fact 
that the défendant presented several grounds of demurrer which the 
court thought untenable is immaterial in view of the controlling fact 
that the demurrer was upheld and the bill dismissed. 

[2] A défendant who obtains judgment dismissing the complaînt 
upon one défense is not precluded from recovering costs because he 
has pleaded a dozen other défenses which were wholly without merit. 

The decree is affirmed with costs. 
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On Pétition for Rehearing. 

We see no occasion for a reargument. The bill as orîginally filed 
made the Commissioner of Patents a party défendant and was held 
multifarious on demurrer as it asked for a decree upon the question 
of reissue as well as upon that of interférence. The bill was then 
amended by omitting the Commissioner of Patents as a défendant. 
The défendant again demurred. 

The issue presented by the amended bill and demurrer is clear and 
simple. The demurrer attacked the amended bill in three particulars : 
First, multifariousness ; second, double patenting; third, abandon- 
ment. 

The court overruled the fir.st and third grounds of demurrer and 
sustained the second ground with leave to the complainant to amend. 
The complainant declined to amend, stating in open court that he 
elected to stand by his amended bill, which was thereupon dismissed. 

The only issue before us was whether, if the patent as prayed for 
in the amended bill were issued, if would embrace the spécifie devices 
covered by the patent granted to the complainant in October, 1904. 
We decided that the Circuit Court was right in holding that it would 
embrace such devices and would be void for double patenting. We 
decided nothing else and, under the issue joined by the pleadings, we 
could décide nothing else. It is said that our décision "is incomplète 
in that it fails to décide whether or not the bill of complaint can be 
sustained upon its allégations as to said application for reissue." 
Counsel do not explain how this issue arises upon an appeal from an 
order sustaining a demurrer which présents a totally différent question. 

The reissue question was not passed upon by the Circuit Court fur- 
ther than to say that the allégations in the bill relating to the proceed- 
ings in the Patent Office for a reissue though unnecessary, might be 
proper to négative the inference that the complainant had abandoned 
his right to a patent for the generic invention. The contention of the 
demurrer that the bill was multifarious was overruled upon the ex- 
press ground that the relief prayed for is single, viz., "that the court 
will direct the patent the complainant has applied for to be issued to 
him." 

The court held further that a reissue could in no event be adjudged 
by the Circuit Court because the Commissioner of Patents is not a 
party to the action. It will be remembered that in the original bill the 
Commissioner was a party and the bill was held multifarious for this 
reason. The complainant acquiesced in this décision and amended the 
bill by omitting the Commissioner a« a défendant. In other words, 
the resuit of his action was to abandon the demand for a reissue by 
dropping the défendant who was held to be a necessary party in such 
an action, and proceed upon the cause of action for a patent on the 
interférence alone. The Circuit Court so understood it and ruled ac- 
cordingly. We affirmed its ruling that if a patent were issued to the 
complainant it would be obnoxious to the charge of double patenting. 
We think the confusion has arisen from the f act that the complainant 
has two antagonistic théories and is unable to détermine upon which 
to proceed. In the action at bar, the bill is clearly for a patent on the 
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'ivr^ '\ ,^ 

interlerence only and yet thé compkinant, apparently, îs seeking tlie 
same advantages as in the bill which was held to be multifarious by 
the Circuit Court. It i.; no part of the duty of this court to advise 
parties as to the cours; they are to pursue after our décisions are 
rendered or to attempt to anticipate the resuit of future proceedings. 
Our duty is to décide the issues presentéd to us upon appeah 

As the complainant seems to be in doubt as to what was decided, we 
hâve endeavored at the expense of prohxity and répétition to make 
plainer what we had supposed was plain before. We treated the bill 
as the Circuit Court treated it, as demanding the single relief "that 
the court direct the patent the complainant has applied for to be issued 
to him." The bill so construed was held bad on demurrer as involv- 
ing a case of double patenting. On appeal we affirmed this décision. 
Nothing more can be said. 

The pétition for a rehearing is denied. 



CALCULAGEAPH CO. v. AUTOMATIC TIME STAMP CO. et al, 

(Circuit Court of Appeals, Second Circuit. Aprll 11, 1911.) 

No. 231. 

1. Patents (§ 327*) — Suit for Infbingement— Effect of Pbbvious Adjudi- 

cation. 

Although the décision of a Circuit Court of Appeals in a patent suit Is 
riot binding on a similar court in another circuit, for the salie of unlforni- 
Ity of décision, it should be followed, unless the second court is persuaded 
that It is elearly wrong. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625 ; Dec. 
Dig. § 327.*] 

2. Patents (§ 32S*)— Infhingement— Time Recording Machine. 

The Haïuiiton patent, No. 424,291, for an apparatus for recording 
measurements of tinie, space, or quantity, and the Abbott patent, Ko. 583,- 
320, for a calculagraph which embodies the Hamilton invention, held not 
infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Calculagraph Company against the Automatic 
Time Stamp Company and William H. Thompson. Decree for de- 
fendants, and complainant appeals. Affirmed. 

See, also, 154 Fed. 166. 

On appeal from a decree of the Circuit Court for the Southern District of 
New York dlsmlssing the bill which is based upon claim 1 of letters patent 
No. 424,291 granted March 25, 1890, to Emery M. Hamilton for improvements 
in apparatus for recording measurements of time, space, or quantity. The 
bill is aiso based upon claims 1 and 2 of letters patent No. 583,320 for im- 
provements in ealculagraphs granted to Henry Abbott, March 25, 1897. Prlor 
décisions bearlng upon the questions involved will be found in 132 Fed. 20: 
136 Fed. 196; 144 Fed. 91, 75 O. C. A. 249; and 153 Fed. 961, 83 0. C. A. 77. 
The Hamilton patent expired March 25, 1907, about seven months prior to 
the commencement of this action, which was begun in the autumn of 1906, 
after the décision of the Circuit Court of Appeals for the First Circuit hold- 

*For o'her cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



CALCCTLAGRAPH OO. V. AUTOMATIC TIMB STAMP CO. 277 

ing that the elaims in issue were not infrlnged by similar structures to those 
hère involved. 

Edwin J. Prindle and Arthur Wright, for appellant. 
J. Steuart Rusk and Frederick L,. Ëmery, for appellees. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. [1] In view of the fact that the principal patent 
has expired and that an acconnting would apparently produce no prac- 
tical resuit, this court should be very clearly convinced that the decree, 
which follows the décision of the Circuit Court of Appeals for the 
First Circuit, is erroneous. The appellant correctly says that: 

"The décision of the Court of Appeals in the First Circuit while entitled 
to great weight and respect is not conchisive on the présent court." 

Although the parties are entitled to the independent judgment of 
this court, nevertheless the orderly administration of justice requires 
that, where a question has been decided after careful and exhaustive 
examination by the Court of Appeals of one circuit, another court of 
co-ordinate jurisdiction should not reach a différent conclusion unless 
persuaded that the first décision is clearly wrong. Especially is this 
true in patent causes, for otherwise, under our présent System, a party 
may be punished for an act which on the other side of a dividing line 
is perfectly lawful and proper. It is sufficient for us to say that vve 
are not persuaded that the décision in the First Circuit is erroneous. 

It is unnecessary to discuss at length the questions debated as the 
arguments for and against the patents are found in the previous déci- 
sions of the courts. 

[2] Speaking of the first claim of the Hamilton patent, the Court 
of Appeals says : 

"The infringeinent of this claim turns upon the fourth élément; in other 
words, it turns upon the answer to the question: Does the défendants 
minute-hand mechanism embody 'mechanism whereby the numerals-type and 
pointer-type may be separately printed upon a ticlvet?' 'Separately printed' 
nieaiis Independently printed. An analysis of the Hamilton invention and 
the language of the spécification forbids giving thèse words any other con- 
struction than their natural and ordinary signification. Since in the de- 
fendant's minute-hand mechanism there is no separate printing of the grada- 
tions and the pointer, liut only the successive printing of ail the dies, that 
mechanism does not corne within the terms of this claim. Nor can thèse 
printing mechanisms be held to be the équivalent of each other, for the rea- 
son that the successive suiierimposed printing from both dies. which charac- 
terizes the defendant's machine, was the very thing which Hamilton not only 
sought to avold, but which he must avoid in order to print an intelligible 
record. ïhe originality of the Hamilton invention résides as much in his 
ingenious form of printing as in his die, and no apparatus infringes the 
elaims of the Hamilton patent which does not bave the essential features of 
thèse two éléments, or their mechanical équivalents." 

Regarding the fîrst and second elaims of the Abbott patent, the 
court says: 

"The scope of the real invention covered by thèse elaims is narrow. If It 
were not that both sets of dies are driven by a single motor built upon the 
ordinary clock mechanism, it is doubtful If we could escape the conclusion 
that thèse elaims are for mère aggregations. At ail events, thèse daims 
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must bé llmlted to îndependent sets of dies whlch are Independently operated 
by levers. The dies in the defendant's machine are so organized that they 
are not divided Into Independent sets, and consequently they do not requlre 
in thelr opération the levers of the Abbott patent. In the prlntlng of the 
tlme of day dies and the minutes elapsed-time dies, the défendant employa 
a single lever. Thls lever by a movement in one direction opérâtes ail of 
thèse dies, thereby making the first imprlnt, and by a successive movement in 
the same direction again opérâtes ail thèse dies, thereby making the final 
Imprlnt." 

We conçut in the foregoing statements and in the conclusion that 
infringement has not been proven. 
iThe decree of the Circuit Court is affirmed, with costs. 



THE HARRT M. WALIi. 

THE JOHN E. MEHRER. 

(District Court, B. D. Pennsylvanla. February 14, 1911.) 

No. 48. 

1. TowAGE (§ 11*) — Stkanding or Tow— Liabilitt of Tug. 

A tug, which with another undertook to tow a steamship up the Schuyl- 
kill to a wharf, and whose master had full charge of the opérations, held 
In fault and liable for an injury to the tow by stranding, due to his mls- 
calculatlon of the stage and effect of the tide, whlch was ebb and created 
a current strong enough to prevent the steamship from properly making 
the turn to the rlght after passlng through the draws at Gray's Ferry. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 11-23; Dec. 
Dlg. § 11.*] 

2. TowAGE (§ 4*) — DuTiES op Tug to Tow. 

The master of a tug Is bound to use reasonable care and sklll In the 
management of the tow, and to exercise them in everything relatlng to 
the work untll it is accomplished. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. S 4 ; Dec. Dlg. | 4.*] 

In Admiralty. Suit by the English & American Shipping Compa- 
ny against the tugs Harry M. Wall and John E. Mehrer. Decree for 
libelant. 

Kenneth Gardner, for libelant. 

John F. Lewis and Francis C. Adler, for the Harry M. Wall. 

Henry R. Edmunds, for the John E. Mehrer. 

J. B. McPHERSON, District Judge. This suit was brought against 
the owners of the tug Harry M. Wall for négligent towage, and thèse 
owners impleaded the tug John E. Mehrer under rule 59. The facts 
are as foUows: 

The Murcia is a British steamship, built of steel, 303 feet long, 41^^ 
feet beam, of 2,644 tons gross register, and at the time of her injury 
was carrying a cargo of ore, and was drawing 21 feet aft and about 
20% feet forward. She was to be discharged at Harrison's wharf 
on the Schuylkill river, about three-eighths of a mile above the most 
northerly of the two bridges that span the Schuylkill at Gray's Ferry ; 

*For otber cmm ««« aams topic & S numbbb iu Dec. & Am. Ciga. 1907 to dat», & Rep'r Indexe* 



THE HARRT M. WALL 279 

but she was strandcd on the west bank of the river immediately after 
passing the bridge jiist referred to, and suffered the damage com- 
plained of. The question now presented is whether the tugs, either or 
iDoth, are liable for the in jury. Some effort was made on the part of 
the Wall to fix the fault upon the steamship herself; but very little 
need be said concerning this effort, except that it did not succeed. It 
appeared clearly that, in accordance with the usual custom, the steam - 
ship was in the hands of the tugs, and it appeared with equal clear- 
ness that the master of the Wall was the dominant mind, solely in 
charge of the towing service. It follows that he and the owners whom 
he represented are liable for any fault committed in the course of 
the work. The évidence further shows that Augustus Wall, who was 
the managing owner of the Wall, had a contract with the American 
agents of the line to which the Murcia belonged to do the towing 
needed at the port of Philadelphia for 1906. On February lOth of 
that year he was notified that the Murcia was about to arrive, and that 
she was to be taken to a berth of discharge in the Schuylkill river. As 
she would need the assistance of two tugs, the Mehrer was also em- 
ployed, and on February llth thèse two tugs met the Murcia on the 
Delaware river, not far below the mouth of the Schuylkill. A pilot 
was then in charge of the Murcia; but the master of the Wall reUeved 
him, and took fuU control of the tow, directing where the tugs should 
take hold, and how the voyage should be conducted. The master of 
the Murcia had never been up the Schuylkill, and naturally relied ful- 
ly upon the person in charge of the tow. Capt. Knox, of the Wall, 
was upon the bridge of the Murcia during the whole voyage, with the 
master of the Mehrer and the master of the Murcia; but he gave ail 
the orders himself — although as frequently happens they were some- 
times repeated by the others — and assumed complète responsibility for 
the service. Before the tow began, the masters of the tugs conferred 
about the stage of the tide, and agreed that there was ample time to 
take the steamship to her berth. At that conférence the master of the 
Mehrer probably supposed that the asphalt wharf was the steamship' s 
berth ; but Capt. Knox knew that she was bound for Harrison's wharf, 
and in any event the two points are so near each other that the stage 
of the tide sufficient for one would be sufïîcient for the other. Har- 
rison's wharf is northeast of the two bridges known as "Gray's Fer- 
ry Railroad Bridge" and "Gray's Ferry Bridge" respectively, and lies 
around a bend in the river. Thèse two bridges are so close together 
as to be joined by cribbing, and immediately above them the river 
curves sharply toward the east, or starDoard, facing north, making a 
turn that is not easy to negotiate at any time, especially in view of 
the fact that the river is very narrow at this point, and calls for care- 
ful and skillful navigation. The difiiculty is increased by the further 
fact that the draws of the bridges are too narrow to permit a vessel 
as broad as the Murcia to pass through with tugs lashed to her sides. 
Moreover, an added difficulty must be encountered if the tide should 
be ebb ; for in that event the current flows southwesterly around the 
bend, strikes against the side of a ship as she émerges from the draw, 
and tends to drive her against the western bank of the river, thus in- 
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creasing the danger that she may not obey her helm proniptly in mak- 
ing the turn, and may not swing readily to starboard after passing 
the bridges. 

[1] In my opinion, it is hère that the principal fault of the Wall is 
to be foiind : Capt. Knox miscalculated the stage of the tide. By the 
time he had reached Gibson's Point on the Schuylkill, probably a mile 
below Harrison's wharf, it was plain that the tide had turned, and 
that, instead of having the last of the flood, or at least slack water, 
as he expected, he would be obliged to face the ebb. Of course, such 
a situation called for added caution; but his maneuvers were not suc- 
cessful. As was necessary, he cast ofif the tugs from the sides of the 
Murcia as the tow approached the bridges, and she proceeded slovvly 
under her own steam. One of the tugs tried to hasten through the 
other draw, so as to make fast as soon as the steamship should be 
clear, and thus assist her to make the turn ; but this was not done, and 
the tugs rendered no assistance whatever. Under the orders of Capt. 
Knox, who was still in charge on the Murcia, the helm was put hard 
aport and the engines were reversed as soon as the steamship had 
cleared the draw; but she did not respond properly, and continued 
nearly straight ahead until she stranded near the western shore. As 
I believe, her failure to respond was due in large part, if notvvholiy, 
to the ebb tide Setting against her starboard bow, and the stranding 
would not hâve occ^rred if this had not taken place. It is also true 
that her head might hâve been directed to starboard, if one of the 
tugs had preceded her through the bridges on a hawser, or had passed 
through the other draw in time to make fast on her starboard bow ; 
but this need not be insisted upon. As it seems to me, the funda- 
mental fault of Capt. Knox waS his miscalculation about the tide, and 
as this is sufficient to account for the disaster it is unnecessary to look 
further. 

[2] The master of a tug is bound to use reasonable care and skill 
in the management of the tow, and to exercise them in everything re- 
lating to the work until it is accomplished. "The want of either in 
such cases is a gross fault, and the offender is liable to the extent of 
the full measure of the conséquences." The Margaret, 94 U. S. 494, 
24 L. Ed. 146. In The T. J. Schuyler (C. C.) 41 Fed. 477, it was said 
by the Circuit Court of this district that a tug is bound to meet such 
requirements of her service as will enable her to render it with safety 
to the tow. She must know the depth of water in the channel, the ob- 
structions which exist in it, the state of the tides, the proper time of 
entering upon her service, and, generally, ail the conditions which are 
essential to the safe performance of lier undertaking. If she fail 
in any of thèse requirements, or in the exercise of adéquate skill or 
care, she is justly subject to an imputation of négligence. In The 
Florence (D. C.) 88 Fed. 302, the master of a tug is declared to be re- 
sponsible for the exercise of ordinary diligence, and for knowledge 
of "the condition of the river, the width of the channel and the tow, 
and the effect of the tide." And Judge Holland, in The Potomac 
(D. C.) 147 Fed. 293, recently held that the captain of a tug was re- 
quired to know the effect of the tide upon a tow entering one of the 
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affluents of the Delaware, and other conditions necessary to enable 
him safely to tow the vessel in his charg-e. 

There is nothing to show fault on the part of the Mehrer. As I 
think, the Wall was solely to blâme, and a decree to that effect may 
be entered. If the parties cannot agrée upon the amount of damage, 
a commissioner will be appointed. 



In re FRANKLIN LUMBER CO. 

(District Court, E. D. Pennsylvania. May 6, 1911.) 

No. 3,794. 

BANKEUPTCT (§ 140*) CONDITIONAL SaLES^CoNTRACT— CONSTRUCTION. 

Where a written contract for tLe disposition of a typewriter was In 
form a contract of lease or iDallment, providing for payments of specifled 
sums monttily as rent, witti tiie right of the banlîrupt to a bill of sale on 
Its montlily payments aniounting to $106, and, tliougli tlie bankrupt did 
not make the payments as agreed, elaimant made no deraand for posses- 
sion, and took no steps to regain possession, as authorized by the con- 
tract, but accepted payments long after they were due, the bankrupt's 
trustée was not bound by the form of the contract, but wrs entitled to 
claim that it was a contract of conditional sale from the begiuning. un- 
der Bankr. Act .Tuly 1, 1898. c. 541, § 47a2, 30 Stat. 557 (U. S. Comp. St. 
1901, p. 3438), as amended by Act Cong. June 25, 1910, c. 412, § 8, 36 
Stat. 840. declaring that, if property coming into the custody of the court 
Is elaimed by another, the trustée is vested with ail the rights, remédies, 
and powers of a ereditor, holding a lien by légal or équitable proceedings 
thereon, with référence thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of the bankruptcy proceedings of the Franklin Lum- 
ber Company. On pétition to review a referee's order, determining 
the rights of a elaimant under a contract for a conditional sale of cer- 
tain Personal property. Affirmed. 

D. Hays Solis-Cohen, for trustée. 
William F. Berkowitz, for elaimant. 

J. B. McPHERSON, District Judge. In my opinion the referee's 
conclusion is right, although I am not wholly in accord with the anté- 
cédent reasoning. It is to be noted that section 47a2, as amended by 
the act of June 25, 1910, applies to the présent dispute. Under that 
amendment, if property coming into the custody of the court be 
elaimed by another, the trustée is vested with ail the rights, remédies, 
and powers of a créditer holding a lien by légal or équitable proceed- 
ings thereon. An agreement, therefore, which would previously hâve 
been valid between the parties — such, for example, as was considered 
in Davis v. Crompton, 158 Fed. 735, 85 C. C. A. 633; Id., 209 U. S. 
548, 28 Sup. Ct. 759, 52 L. Ed. 921 — is no longer necessarily valid 
against the trustée. He is in the position of a ereditor holding a légal 
or équitable lien, and the agreement is to be scrutinized from that 
point of view. The contract now in question is as follows: 

•For other cases see same toplc & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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" * * * Sald second party [the bankrupt] lias this day received and 
Jeased of the said first party one (1) L. C. Smith & Bros, typewriter, bearing 
factory number 2 — 39187, for use and hlre for the term of seven months, at 
a rental of eue hundred and five dollars, of which suni the said second party 
hereby agrées to pay to sald flrst party the sum of $30 on the exécution of 
this agreement, and $10 per month thereafter, and one payment of $15, at 
the office of said first party, without notification or deniand. Monthly pay- 
ments to begin Pebruary 14, 1909. 

"The said second party further agrées to préserve sald property in as 
good order and condition as received, natural wear and usage only excepted, 
and to exhibit the sanie to sald first party when deslred, and net to remove 
sald property from address above named without the consent of said flrst 
party. 

"And It is further agreed by sald second party to return sald property to 
the party of the first part immedlately on the expiration of the aforesald 
term. In default of any payment or paynients as above stipulated, the said 
second party agrées to return said property to sald flrst party, and hereby 
authorlzes sald flrst party, Its agents or représentatives, to search for and 
remove said property, with or without process of law, hereby releasing and 
walvlng ail right of action, civil or crlminal, agalnst the person or persons 
effecting such forcible possession and removal, as aforesald, and expressly 
waiving ail and every clalm for damages therefor. 

"It is further agreed between the parties that upon the return of the prop; 
erty at the expiration of the term, upon the payment of $1 by the party of 
the second part, in addition to the sum pald for rental, the party of the 
flrst part will exécute a blll of sale of the aforesaid property to the party 
of the second part. 

"It is agreed that there is no other written contract or verbal agreement 
in connection with this contract." 

Assuming that the bankrupt would be boiind by the words of this 
agreement, and could not deny it to be a lease, his trustée is not so 
bound, and may contend that the contract is really one of conditional 
sale. In such a contention he may oflfer any compétent and relevant 
évidence, and it is obvious, I think, that the conduct of the parties 
may ordinarily throw much light on the true meaning of their agree- 
ment. If they treat it as a contract of sale, it makes no différence 
what name they hâve given it. A créditer may adopt their own con- 
struction, and they cannot successfully object. This is well settled 
in Pennsylvania and elsewhere. Brunswick v. Hoover, 95 Pa. 508, 
40 Am. Rep. 674; Peek v. Heim, 127 Pa. 500, 17 Atl. 984, 14 Am. 
St. Rep. 865; Ott v. Sweatnam, 166 Pa. 217, 31 Atl. 102. In the 
présent controversy the parties hâve agreed upon the facts, and the 
évidence consists of the following statement, in addition to the writ- 
ten contract: 

"Payments under this agreement were made in uueqnal amounts, at irreg- 
ular Intervals, as follows: 

Feb. 4, 1909 $10 

Peb. 6, " 20 

May 6, " 10 

Dec. 12, " 15 

May 4, 1910 15" 

As the référée has pointed out, it is évident by a mère inspection 
of the évidence that: 

"No payments were made in accordance vi-lth the agreement. The first 
payment, on February 4, 1909, which should hâve been $30. was $10. On 
February 6th a payment of $20 was made, presumably to complète the first- 



IN BE B. FEINBERG A S0S8 283 

payment of $30 which should hâve been made on February 4th. The monthly 
payments to be made on February 14th, Mareh 14th, and April 14th, were 
not made, and the flrst payment after the original $30 was made on May 6, 
1909, $10. Thereafter no payment was made until December 12, 1909, so 
tliat on August 14, 19 ). when the last payment of the $105 stipulated was 
to hâve been made, only $40 had been paid." 

The report of the référée then proceeds: 

"Had there been any intention on the part of the bnllee nnder thls agree- 
ment to coustrue his agreement as a contract of ballment. it would hâve been 
his duty, in aecordance with the terms of the agreement, in default of stip- 
ulated iiayments, to return the property to the bailor, and certainly to do 
so at the expiration of the aforesaid term of seven months, to wit, August 
14, 1909. And it was the corresponrllng duty of the bailor, upon default of 
payment and at the expiration of the term, to demand the return of his prop- 
erty. But neither the bailor nor the bailee intended to so construe thelr 
agreement. The payment made on December 12, 1909, of $15, was accepted, 
and thereafter. after an Interval of about three months, a further payment, 
on March 4, 1910, of $15, was made and accepted. The purpose of the par- 
ties obviously was not to hire out, but to sell, the machine, and they did not 
even attempt to follow the form of the agreement of ballment which they 
had entered Into." 

I agrée with thèse statements ; but I do not agrée that the contract 
has thereby been changed from a bailment to a contract of condi- 
tional sale, as other language of the report would seem to suggest. 
In my opinion, the contract has not been changed, but has only been 
interpreted, by the subséquent conduct of the parties. In reality, it 
has always been a contract of conditional sale, although it may be true 
that the bankrupt himself would not hâve been permitted to prove its 
true character. Neither could the trustée hâve proved its true char- 
acter until the act of June 25, 1910, was passed ; but since that date 
he has been put upon the footing of a créditer with a légal or équitable 
lien, and may take full advantage of such rights. Whenever, there- 
fore, such a créditer may attack a contract, in form a bailment, on 
the ground that it is really a conditional sale, and may support the at- 
tack by compétent and relevant évidence that throws light on the true 
meaning of the contract, the trustée has the same right. The mère 
form of the agreement does not bind him, as it might bind the bank- 
rupt. 

The order of the référée is affirmed. 



In re B. FEINBERG & SONS. 

(Blstrlct Court, D. Massachusetts. January 17, 1910.) 

No. 13.753. 

Bankrttptot (5 385*) — Claius — Alix)wancb — Subrendeb op Préférence — 
Existence of Tkustee. 

Where there was a trustée of a bankrupt capable of acting when proofs 
of certain clalms were filed and for eight months prior thereto, and he 
was not discharged for several weeks after they were filed, the fact that 
the clalms were not submitted for allowance until after the trustée was 

•For oUier cases aee same toplc & S numbeb Is Dec. & Am. Dlgs. 1907 to date, & Kep'r ludexe» 
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dîscharged and hls account allowed, and tbe composition confirmed, did 
net prevent the référée from allowlng them only on condition of sur- 
render of a préférence, under Bankr. Act, § 57g (Act July 1, 1898, c. 541, 
30 Stat. 560, 562 [U. S. Comp. St. 1901, pp. 3443, 3445]), providing that 
claims of creditors who hâve received préférences voldable under section 
eOb, by the trustée, shall not be allowed unless the préférences are sur- 
rendered, slnce the estate could be reopened, if necessary, as authorized 
by section 2 (8), in order that a trustée be appointed to receive the préf- 
érence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 385.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
B. Feinberg & Sons. On pétition to review a referee's order rciquir- 
ing surrender of préférences as a condition of allowance of certain 
claims. Sustained, 

Alexander Whiteside, pro se. 
Morse & Friedman, for bankrupts. 

DODGE, District Judge. Thèse claims were presented for allow- 
ance by the trustée in bankruptcy of one Herschman. They amount 
in ail to $3,834.15. They hâve been allowed by the référée "upon sur- 
render of $3,803.78 found to be a préférence." The référée has found, 
and it is agreed, that within four months preceding their bankruptcy 
thèse bankrupts transferred to Herschman, and Herschman received 
from them, property upon which he realized $3,803.78; thèse bank- 
rupts being at the time insolvent, intending by the transfer to give 
Herschman a préférence, and with reasonable cause on Herschman's 
part to believe their intention to be to give him a préférence by such 
transfer. 

If this finding is correct, it follows that the transfer is voidable by 
the trustée, under section 60b of the bankruptcy act; and section 57g 
requires that claims of creditors who hâve received préférences voida- 
ble under section 60b sliall not be allowed, unless such creditors shall 
surrender such préférences. Act July 1, 1898, c 541, 30 Stat. 560, 
562 (U. S. Comp. St. 1901, pp. 3443, 3445). 

Herschman's trustée in bankruptcy contends that the transfer hère 
in question, though otherwise voidable under section 60b, is not "void- 
able by the trustée" under the circumstances of the présent case, be- 
cause there was on July 30, 1909, when the référée disallowed the 
claims, no trustée by whom it could be avoided. 

Adjudication was ordered in this case June 2, 1908, on an involun- 
tary pétition against the bankrupts filed May 15, 1908. A trustée 
was duly appointed and qualified July 6, 1908. A composition offer 
was made and reported by the référée for confirmation March 3, 1909. 
Proof of the claims now in question was presented to the court March 

29, 1909, and at once transmitted to the référée in the usual course. 
The referee's action regarding them, above stated, was taken on July 

30, 1909. Meanwhile, pending the confirmation of the composition, 
the trustee's final account was allowed, and he was discharged by the 
référée on May 11, 1909. The composition was confirmed July 13, 
1909. 

The above dates show that on March 29, 1909, when thèse proofs 

*For otlier cases see same toplc & % numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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were filed in court, there was a trustée capable of acting in the case. 
There had been such a trustée for eight months before the proofs 
were filed. He was not discharged for several weeks after they were 
filed. There seems to be no dispute that the préférence, which this 
creditor has been required to surrender, was voidable by the trustée 
while there was a trustée ; and, if so, no other course would hâve been 
open to the référée, had thèse claims been submitted to him for allow- 
ance before May llth, than to require surrender of the préférence as a 
condition of allowing the claims. I am unable to regard the mère fact 
that they were not so submitted until after the trustee's discharge on 
May llth as having put them in a différent category, rendering sec- 
tion 60b inapplicable to them. 

It is true that there is now no trustée to receive a surrender, if 
made; but this is an objection removable, if in no other way, by a 
reopening of the estate under section 2 (8). It is true that whatever 
may be surrendered will go back to the bankrupt, by reason of the con- 
firmation of the offered composition and the partial distribution which 
has been made under it ; but if there had been a surrender to the trus- 
tée before May llth, so as to hâve been accounted for by him, no 
other disposition of what had been surrendered would hâve resulted 
after the confirmation of the same composition. It is said that the 
resuit of requiring this surrender will be différent from that which 
sections 57g and 60b are intended to secure; but, as it seems to me, 
the provisions of thèse sections must be presumed to hâve been in 
the minds of the creditors of the estate when acceptance of this com- 
position was voted, and the acceptance to bave been voted upon the 
understanding that claims, not then proved and allowed, would be 
thereafter allowed, so as to share in the composition, only upon the 
statutory conditions. 

The facts agreed are claimed to show that the resuit of the ref- 
eree's order will be to work out a resuit inéquitable as between this 
estate and the estate of Herschman ; but it seems to me now too late 
to enter upon an investigation of this question. I think it a question 
which, if investigated at ail in thèse proceedings, ought to hâve been 
ràised before the composition was confirmed. 

The referee's order is therefore approved and affirmed. 



In re STRADLEY & CO. 
(District Court, N. T>. Alabama, E. D. May 6, 1911.) 

1. Bankeuptcy (§ 123*)— Trustée— Election— Eight to Vote— Dihectob of 

Bankkupt Coepohation. 

Where a creditor of a bankrupt corporation bad a bona fide elalm 
against It, and there was no évidence of collusion or improper influence, 
the fact that a creditor was also a director and stockholder of the bauls- 
rupt corporation did not disqualify him to vote for a trustée. 

[M. Note. — For other cases, see Bankruptey, Dec. Dig. § 123.*] 

2. Bankeuptct (§ 123*)— Claims— Vebification—Amendmekt. 

An objection that the claim of a creditor was defective, in that It was 
verifled by his attorney without any statement of a reason therefor, while 

•For other casea «ee sama toplo * 9 numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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good if interposed at the ereditors* meeting, l)6fore vote taken for trustée, 
wlien, in tiie discrétion of the référée, it may be amended in time to per- 
mit tlie creditor to vote, was unsustainable, wlieu not interposed uutll 
after the appointment and qualification of the trustée. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 123.*] 

In the matter of bankruptcy proceedings of Stradley & Co. On péti- 
tion of Goodall, Brown & Co. to review a referee's order appointing 
a trustée. Appointment confirmed, and pétition dismissed. 

Lapsley & Arnold, for petitioners. 

Knox, Acker, Dixon & Sterne, for respondent. 

GRUBB, District Judge. This matter is heard upon a pétition to 
review the action of the référée in appointing a trustée. At the ered- 
itors' meeting a majority in number of claims voted with the peti- 
tioners, and, eliminating the claim of J. W. Fore, a majority in amount 
so voted. Counting the claim of J. W. Fore, a majority in amount 
voted for the candidate who received the appointment from the réf- 
érée, after the failure of the ereditors to elect. The point of contes- 
tation, consequently, is the propriety of the referee's action in per- 
mitting the claim of J. W. Fore to be voted. 

[1]' At the ereditors' meeting the sole objection to this claim was 
that the claimant was a director and stockholder in the bankrupt cor- 
poration. This was conceded to be a fact, The authorities, however, 
hold that such a claimant is not disqualified. In re Syracuse Paper 
Co. (D. C.) 164 Fed. 275; In re L. W. Day & Co., 178 Fed. 545, 101 
C. C. A. 461. When there is reason to apprehend collusion or im- 
proper influence as the resuit of such action, the référée may refuse 
a vote to such a claimant. In re McGiU, 106 Fed. 57, 45 C. C. A. 218. 
In this case there is no charge of collusion, the claim of Fore is a bona 
fîde claim, and the trustée appointed is conceded to be a fit person. 
The action of the référée was therefore correct. 

The evil of permitting the action of a majority in number of eredi- 
tors to be controlled by the vote of an ofiiicer or stockholder of the 
bankrupt corporation having a large claim can be corrected by the dis- 
crétion vested in the référée in cases of collusion, improper influence, 
or unfit candidate. 

[2] After the appointment of the trustée and his qualification, peti- 
tioners for the first time objected to the claim of J. W. Fore because 
verified by his attorney and containing no statement of a reason there- 
for. This would hâve been a valid objection, if interposed at the 
ereditors' meeting. It would then hâve been in the power and dis- 
crétion of the référée to bave permitted an amendment in this respect 
in time to allow it to be voted. No objection was interposed untfl 
after the appointment and qualification of the trustée, when it was 
too late for the claim to be so amended and voted. Collier on Bank- 
ruptcy (4th Ed.) p. 3 1 1 ; Remington on Bankruptcy, p. 366 ; In re 
Richards (D. C.) 94 Fed. 633 ; In re Steyens (D. C.) 107 Fed. 243. 

The appointment of the trustée is confirmed, and the pétition for 
review dismissed, at the costs of the petitioners. 

»For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



PENNSTLVANIA STEEL CO. V. NEW TOEK CITY BY. CO. 287 

PENNSTLVAKIA STEEL CO. v. NEW YORK CITY RY. CO. 

(Circuit Court, S. D. New York. Jlarch S, 1911.) 

Receivebs (§ 149*) — Classification of Claims. 

Where a court of equit}' lias taken possession o( the property of an 
insolvent Street raihvay company for distribution among creditors, aud 
pursuaut to notice clalmants liave flled and jiroved their claims, eacli 
should be classified by tlie court in aecordance wlth wliat tbe proof shows 
to be its character, and clalmants wUl not be requlred to glve notice of 
the partlcular classification or préférence elainied. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dig. §§ 261-266 ; Dec. 
Dig. § 149.*] 

In Equity. Suit by the Pennsylvania Steel Company against the 
New York City Railway Company, with three other suit.s. On appH- 
cation to require claims for préférence to be filed within a time limited. 
Application denied. 

Byrne & Cutcheon, for complainant. 

Masten & Nichols, for Receivers of Metropolitan St. Ry. Co. 
Dexter, Osborn & Fleming, for Receivers of New York City 
Ry. Co. 

LACOMBE, Circuit Judge. The various amendments submitted to 
the proposed order, and the criticisms of such amendments, indicate 
difficulties in the way of making any such order, which were not ap- 
preciated when the motion was heard and granted. 

The situation as it now exists is this : The court bas come into pos- 
session of property of the insolvent corporation, which is to be mar- 
shaled, converted into money, and distributed among ail persons enti- 
tled to it upon équitable principles. It is usual to require notice of 
claims to be filed within some reasonable time, and that bas been donc 
in this case; and persons who do not file such claims are precluded 
from sharing in the distribution. But, when a claim bas been filed 
and proved, it would seem that it should be classified for purposes of 
distribution in aecordance with what its proof discloses to be its char- 
acter, and it should share in the proceeds agreeably to such classifica- 
tion. Ail persons who file and prove their claims in a court of equity 
may reasonably expect that the court will make its distribution equit- 
ably, and I now feel satisfied that it might be unfair to require from 
any claimant some preliminary notice that he insists that he .shall be 
accorded some particular classsification. In a case presenting such 
complications as are found in thèse receiverships, it may very well be 
that a logical and équitable classification cannot be made until ail the 
évidence under ail the claims bas been taken. 

For thèse reasons the former décision granting motion to require 
notices of préférence to be filed is reversed, and the application is de- 
nied. It is very important, however, that testimony as to ail claims 
should be taken promptly, since, as long as even a single one is out- 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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standing, it may not be practicable to make final distribution. There- 
fore, if any particular claimant appears to be dilatory about taking 
his proofs, the court will entertain a motion by any other party in in- 
terest to require him to close his proofs within some time to be limited 
by order. 



PENNSYLVANIA STEEL CO. v. NEW YORK CITT RT. CO. FARMERS' 

LOAN & TRUST CO. v. METROPOLITAN ST. RY. CO. 

GUARANTY TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. June 19, 1911.) 

Nos. 2—9, 2—23, 3—37, 2—149. 

Street Railboads (§ 58*) — Insolvekct and Receivbbs— Instructions to 
Receivees. 

Receivers for an Insolvent street rallroad company instructed to re- 
move certain disused tracks of the company and to surrender the fran- 
chises therefor. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

In Equity. Suits by the Pennsylvania Steel Company against the 
New York City Railway Company, by the Farmers' Loan & Trust 
Company against the Metropolitan Street Railway Company, and by 
the Guaranty Trust Company against the Metropolitan Street Rail- 
way Company. On pétition of receivers of the Metropolitan Street 
Railway Company for instructions in référence to surrender of cer- 
tain franchises and removal of certain disused tracks of the Metro- 
politan Company. Pétition granted. 

Byrne & Cutcheon, for complainant. 

Masten & Nichols, for receivers Metropolitan St. Ry. 

Dexter, Osborn & Fleming, for receiver New York City Ry. Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

IvACOMBE, Circuit Judge. So far as the tracks of the Metropoli- 
tan Crosstown Railroad are concerned, this application should be re- 
served for 20 days, to give the trustée under its mortgage opportunity 
to initiate the proceeding which was suggested, on the argument, to 
take possession of the property. 

As to the suggestion of the corporation counsel that the terms of 
the order be made broad enough to authorize the receivers to give up 
franchises and remove tracks not enumerated in the pending pétition, 
it is thought nothing of this sort should be done until ail persons inter- 
ested in such nonenuinerated franchises and tracks shall hâve had an 
opportunity to be heard as to their disposition. 

Nor is it thought that there should be further delay in removal of 
thèse enumerated items as to which ail are agreed, until at some 
future time the local authorities may décide that they wish other 
franchises and tracks disposed of. The présent pétition (except as 
to the Metropolitan Crosstown) is therefore granted, in the hope that 

•Por other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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thereby some prbgress may be made. If the représentative of the city 
will call receiver's attention to other tracks and franchises which it 
wishes disposed of, a supplementary pétition can then be prepared, 
enumerating them, and notice of its présentation given to ail persons 
ïnterested. 



In re GILLARDON. 

(District Court, E. D. Pennsylvania. May 4, 1911.) 

No. 3,243. 

1. Bankeuptcy (§ 415*) — Application fob Disciiarge — Spécial Mastek — 

ApPOINTilENT. 

Whlle Bankr. Act July 1, 1898, c. 541, § 14, .30 Stat. 550 (U. S. Comp. 
St. 1901, p. 3427), requires tlie judge personally to liear the bankrupt's 
appncation for discharge, tiie judge may nevertheless avail liimself of pre- 
llminary assistance and appoint a spécial master. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 415.*] 

2. BANKBrpTCY (§ 415*) — Application for Disciiabge — Heaeing — Appoint- 

MENT OF Master — Fées. 

While it is customary to seleet the référée as spécial master to hear 
an application for a bankrupt's discharge, any other person may be ap- 
pointed in the discrétion of a Judge, and, vvhen so appointed, is entitled 
to reasonable compensation. 

[Ea. Note. — For other cases, see Bankruptcy, Dec. Dig. § 415.*] 

3. Bankeuptcy (§ 482*) — Application fob Disciiabge — Heaeing- -Vllow- 

ance to Bankbtjpt's Attobney — Liability of Objecting Cbeditors. 

Fées of a bankrupt's attorney for services in prosecuting a pétition 
for the bankrupt's discharge cannot be chargea against objecting cred- 
itors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 482.*] 

In the matter of the bankruptcy proceeding-s of Mary J. Gillardon. 
On exceptions to an award of costs before a master, on an application 
for a bankrupt's discharge, against objecting creditors. Sustained. 

John R. Scholl, for exceptant. 
J. B. Colahan, 3d, opposed. 

J. B. McPHERSON, District Judge. [1] The bankruptcy act re- 
quires the judge himself to hear the application for discharge; but, 
as in other cases in equity, he may avail himself of preliminary as- 
sistance and appoint a spécial master. 

[2] In this district, it is customary to sélect the person who bas 
been acting as référée ; but this is merely custom. Any other person 
may be appointed, in the discrétion of the judge, and, if appointed, is, 
of course, entitled to reasonable compensation. The act itself does 
not provide for his fées, and the proper amount must therefore be 
fixed by the court in accordance with the circumstances of the par- 
ticular case. In the présent controversy I think $25 is adéquate for 
the not very serions labor that was performed by the spécial master, 
and the objecting creditors are directed to pay him this amount. 

•For other cases see same topic & § NDMBBB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 19 
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[3] The master also allowed a fee to the bankrupt's counsel, and 
charged it against the objecting creditors. Whether the attorney for 
a bankrupt may be allowed fées out of the estate for services in ob- 
taining a discharge is a subject upon which there is some différence of 
opinion (Re Brundin [D. C] 112 Fed. 306; Re Christianson [D. C] 
175 Fed. 867) ; but I am acquainted with no décision where such an 
allowance has been charged against the objecting creditors. In Penn- 
sylvania, at least, except in rare cases, each party to a dispute must 
pay his own counsel, and no suiificient reason has been advanced to 
justify a présent departure from the rule. The exception to this al- 
lowance is therefore sustained. 



In re ARKANSAS EATE CASES. ST. LOUIS SOUTHWESTERN RY. 00. 

V. ALLEN et al., Board of R. R. Com'rs of Arkansas. ST. 

LOUIS, I. M. & S. RY. OO. v. SAME. 

(Circuit Court, E. D. Arkansas, W. D. May 3, 1911.) 

Nos. 1,636, 1,637. 

1. Cabeiers (§ 12*) — Régulation op Rates — Powers of State. 

A State lias the power to establish rates to be charged by common car- 
riers for the exclusively intrastate carriage of freigUt and i^assengers, 
either by the direct action of the lawmaking department or by a com- 
mission to whom that department has by law delegated it, subject to 
the restriction that the rates made must be reasonable and fair to the 
carrier and the public, and net conflscatory of the carrier'» property. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. 
Dig. § 12.*] 

2. Carriers (§ 12*) — State Régulation dp Rates — Reasonableness of 

Rates — Burden of Peoof. 

Rates éstablished by a state for the intrastate carriage of freight and 
passengers are presumptively reasonable and just, and the burden of 
proof to show the contrary is upon the party attacking them. 

[Ed. Noté. — FOr other cases, see Carriers, Cent. I>ig. §§ 7-20 ; Dec. 
Dig. § 12.*] 

3. Carriers (§ 12*) — State Régulation of Rates—Suit for Injunction. 

To justify a court in setting aside rates éstablished by a state for the 
intrastate carriage of freight and passengers, it is incumbent on the 
carriers to prove by évidence which is clear, unequi vocal, and convinc- 
ing, and leaves the court reasonably free from doubt, that they are nn- 
just and conflscatory, and that to make them compensatory the rates 
would not hâve to be so high as to make them oppressive to the public. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. 
Dig. § 12.*J 

4. Caekiees (§ 12*) — Rates — Reciprocal Rights of Carrier and Public. 

The rights of carriers and the public with respect to rates are recip- 
rocal. The carrier is entitled to ask a fair return on the value of its 
property which it employa for the public convenience, and the public is 
entitled to demand that no more be exacted from it for the use of the 
public highway than the services rendered are reasonably worth. 

"[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. 
Dig. § 12.*] 

•For other casea see same topio & § numbbk ii Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5. Commerce (§ 34*) — State Régulation of Rates — Constitutionalitt — 

Interférence with Interstate Commerce. 

Rates established by a state for the intrastate carriage of freight or 
passengers necessarily indlrectly affect Interstate rates ; tout that fact 
does not reuder the establishment of such rates unconstitutlonal, as an 
interférence with Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 26, 82; Dec. 
Dig. § 34.*] 

6. Carriers (§ 12*) — Régulation of Rates — Powers of State. 

The rlght of every sovereign state to regulate public service corpora- 
tions and the rates to be charged by them, subject to the provisions of 
the fourteenth constitutional amendment, prohlblting deprivation of 
one's property without due process of law, and other constitutional 
provisions, rests upon the police power of the state. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §i 7-20; Dec. 
l>ig. § 12.»] 

7. Carriers (§ 12*) — Rates Established bt State — Reasonableness — Evi- 

dence. 

The fact that Intrastate freight and passenger rates established by a 
state are not lower than those in other state» of Itself raises no pre- 
sumption that such rates are reasonable, and not conflscatory. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 7-20; Dec. 
Dig. § 12.*] 

8. Carriers (§ 12*) — Rates Established by State — Reasonableness — Evi- 

dence. 

The reasonableness of rates for the Intrastate carriage of freight and 
passengers established by a state, as afCecting a particular carrier, can- 
not be determined alone from the lilnd or amount of business done by 
such carrier ; the fact reniaining, whlch must be consldered, that it Is 
entltled to eam a fair return on its investment, if it can be done with- 
out making the rates oppressive. 

[Ed. Note. — For other cases, see Carriers, Cent, Dig. §§ 7-20; Dec. 
ttlg. § 12.*] 

9. Carriers (§ 12*) — Rates Established by State— Reasonableness— Net 

Earnings of Company. 

In Computing the net earnings of a rallroad company for the purpose 
of determining the reasonableness or conflscatory effect of rates estab- 
lished by the state on intrastate business, sums paid ont by the company 
for injuries to persons may properly be ineluded In opéra ting expenses. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
§ 12.*] 

10. Courts (i 508*) — Jurisdiction of Fédéral Courts— Suit to Enjoin En- 
fokcembnt of Railroad Rates. 

Under the laws of ArUansas creating and prescribing the powers of 
the state railroad commission, a railroad company, affected by an order 
of such commission establlshing intrastate rates, made after a full hear- 
Ing, may malntain a suit in the fédéral court to enjoin the enforeement 
of such rates as conflscatory and unconstitutlonal, without first applylng 
to the commission for their réduction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §1 1418-1430 ; Dec. 
Dig. § 508.*] 

11. Carriers (§ 18*) — Rates Established bt State— Suit to Enjoin En- 
forcement— Estoppel by Acquiescence. 

The fact that railroad companles complied with an order of a state 
commission establlshing freight rates for flve years raises a strong, but 
not conclusive, presumption that such rates are reasonable; but It does 

•For other caees see eame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DOt estop the companies from thereafter maintaining a suit In equity to 
enjoln the enforcement of such rates as coufiscatory, on elear proof that 
conditions hâve so changed, by the Increase of operating expansés or 
otherwlse, that the net earuings thereunder on their entire intrastate 
business hâve ceased to be eompensatory. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 16-20 ; Dec. 
Dig. § 18.*] 

12. Carriers (§ 18*) — ^Rates Establisiied by State— Suit to Enjoin En- 

rORCEMENT. 

Wliere a fair trial for one year by railroad companies of rates estai)- 
lished by a.state on intrastate business liiis demonstrated that such rates 
are not couipensatory, the companies cannot be deprived of their rij^lit 
to an injunetioii restraining the further enforcement of sucli rates by 
spéculation as to the efCect their coiitinuance nilght hâve on future busi- 
ness. . 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 16-20 ; Dec. 
Dig. § 18.*] 

13. Carriers (| 12*) — Rates Estabi.tsiied bt State— Suit to En.toin Erï'- 

FOBCEMENT— EaSNINGS OV COMPANY FEOM InTKASTATE BUSINESS. 

In Computing the net earnings of a railroad company from its intra- 
state business under rates established by the state, to détermine whether 
or not such rates are eompensatory, mlscellaneous earnlngs and expenses. 
not directly attrlbutable to either its intrastate or Interstate business, 
may properly be apportioned betw'een the two on the basis of the earu- 
ings from each source. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
§ 12.*] 

14. Oarriees (§ 12*) — Rates Established by State— Suit to Enjoin En- 

ÏOROEllENT — EAENINGS OF CoMPANY. 

Ail of the stoeli of a railroad company owning Unes in Arl^ansas was 
owued by a second company, which latter had been given 40 per cent, of 
the stock of an express, company lu considération of the graut of the ex- 
clusive privilège of doing business over ail the Hues controlled by it, in- 
cluding those of the subsidiary company in Arlcansas, and it annually 
received dividends on such stock, but no part of the same was appor- 
tioned to the subsidiary company. Hcld, that in Computing the earnlngs 
of the subsidiary company, for the purpose of determiniug whether in- 
trastate rates established by the state of Àrkansas were confiscatory, it 
must be eredited with its proper share of the dividends received on the 
express stock, whlcb, in the absence of other évidence, might properly be 
apportioned on a mileage basis. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. Dig. 
i 12.*] 

15. Carriers (§ 12*) — Rates Established by State— Suit to Enjoin iïïn- 

eorcement— Earninqs of Company. 

In Computing the earnlngs of a railroad company from its intrastate 
business, for the purpose of del.'rmining whether rates established by 
rhe state are confiscatorj', the fair rental value of the dining rooni, sa- 
loon, check stand, etc., privilèges in a passenger station must be included 
iu such earnlngs, although it in fact grants such privilèges for a merely 
nominal rental. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. Dig. 
i 12.*] 

16. Carriers (§ 12*) — Rates Established bt State— Suit to Enjoin En- 

rOBOEMENT — ExpENSES OF COMPANY. 

In Computing the net income of a railroad company, for the purpose of 
determining the reasonableness of state rates, the intrastate business of 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the coiupanj' is justly cliargeable with its proper proportion of the ex- 
pense Incurred by the Company in maintaining agents In varions parts 
ot tlie country to solicit business. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. Dig. 
§ 12.*] 

IT. Carriers (§ 12*) — Rates Establisiied ey State — Reasonableness — 
Value of Propeety Devoted to Intrastate Business. 

On an issue as to whether railroad rates on intrastate business estab- 
lished by a state are reasonable or confiscatory witli respect to a railroad 
Company doing both intrastate and Interstate business, the proportion of 
the entire value of the property of the company in the state which is 
devoted to the intrastate business, and on which it Is entitled to earu a 
fair return froin such business, may fairly be determined on the basis of 
the eàriiings, by taldng the same proportion of the entire value that the 
intrastate earnings bear to the entire eamings in the state from both 
intrastate and Interstate business. 

[Kd. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
§ 12.*] 

18. Carriers (S 12*) — ^Rates Establisiied by State— Reasonableness—Ex- 
pense of Doing Local Busi>"ess. 

On an issue as to whetlier railroad rates ou intrastate business estab- 
llshed by a state are reasonable or confiscatory wlth respect to a com- 
pany doing both intrastate and Interstate business, the expense of doing 
the intrastate business eannot properly be comimted alone on the bavis 
of the earnings from such business as com]iared with the total earnings 
from both classes ; but other factors should be taken into considération, 
such as the comparative rates received for and expense of handllng eaeh 
elass, the kind of frafîic forming the bulk of each, especially where the 
Interstate business is largely in the carriage of grain and similar com- 
modities paying a low rate, which forms but a sniall part of local ship- 
ments, and otlior matters which under the particular circumstances af- 
feet the question. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. Dig. 
I 12.*] 

19. Carriers (§ 12*) — Rates I'Istablisiied by State— Reasonableness—Cost 

OF Maintenance. 

In apportionlng the cost of maintaining the way and structures of a 
railroad between its intrastate and Interstate business, on an issue as to 
the reasonableness of intrastate rates established by a state, there seems 
no fairer l)asis than the earnings from the two classes of business ; wlrile, 
on the other hand. the cost of locomotive and car mainten-uice which 
should be charged to each class of business can be more nearly approxi- 
mated by using the car mile basis. 

[Ea. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
î 12.*] 

20. Carriers (§ 12*) — Rates Establisiied by State— Rea>sonableness— Cost 

OF Maintenance. 

The apportionment of the cost of maintenance of freight cars of a rail- 
road Company considered, as between its intrastate business, its iiiter- 
state business termiuating or originating in the state. and its through oi' 
transstate business, on an issue as to the reasonableness of rates estaij- 
lished by the state. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
î 12.*] 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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21. Caeeiebs (§ 12*) — Rates Established bt State— Reasonableness—Ex- 

PENSES. 

The basis for apportionment of various expansés of a railroad Com- 
pany between Its intrastate and interstate business consldered, on an is- 
sue as to the reasonableness of rates established by tbe state. 

[Ed. Note. — For ottier cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
§ 12.*] 

22. Caeriers (§ 12*) — Rates Established by State— Reasonableness— In- 
jonction. 

Railroad companles In Arkansas Jield entitled to earn an Ineome of 6 
per cent, lier aiinum on the value of thelr property einployed in intra- 
state business, computed on the basis of the assessed valuation of such 
property, and from the earniugs of a prospérons year to reserve a sur- 
plus of 1.5 per cent, in addition ; and the rates established by the Ar- 
kansas Railroad Commission and the two-cent passenger law of Febru- 
ary 9, 1907 (Acts Ark. 1907, p. 10), heU conflscatory as to such compa- 
nles, and their enforcenient enjolned. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
§ 12.*J 

In Eqtiity. Suits by the St. Louis Southwestern Railway Company 
and by the St. Louis, Iron Mountain & Southern Railway Company 
against R. P. Allen and others, composing the Board of Railroad Com- 
missioners of the State of Arkansas. On final hearing. Decree for 
complainants. 

See, also, 163 Fed. 141, and 168 Fed. 720. 

Moore, Smith & Moore, for complainants. 

Joseph M. Hill and James H. Harrod, for défendants. 

TRIEBER, District Judge. The St. Louis, Iron Mountain & South- 
ern Railway Company, which will be referred to herein as the Iron 
Mountain Railway, and the St. Louis Southwestern Railway Company, 
i-eferred to as the Southwestern Railway Company, instituted thèse 
proceedings against the Board of Railroad Commissioners of the state 
of Arkansas to enjoin the enforcement of the freight and passenger 
tarifïs promulgated by that board in pursuance of the powers delegated 
to it by the laws of the state of Arkansas. The grounds upon which 
the relief is sought are that the rates which apply solely to intrastate 
traffic are noncompensatory and confiscatory when applied to the en- 
tire intrastate business of each of the companies. A preliminary 
injunction was granted in 1908 by Mr. Justice Van Devanter, then one 
of the Circuit Judges of this circuit. His opinion is reported in 163 
Fed. 141. In 1909 the temporary injunction was modified by this court. 
168 Fed. 720. The pleadings were perfected and a large volume of 
testimony taken by the parties. At the urgent request of counsel for ail 
parties, the services of a master to make findings of facts and state 
his conclusions of law were dispensed with, notwithstanding what was 
said in Chicago, Minneapolis & St. Paul Ry. v. Tompkins, 176 U. S. 
167, 20 Sup. Ct. 336, 44 L. Ed. 417, and the cause heard by the court 
upon the pleadings and proof s. 

It is thought best that at the threshold of thèse cases the most im- 
portant principles of law applicable to cases of this nature should be 

•For other cases see same topic & § numbhie in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stated. Thèse are rules of law which hâve been so frequently déter- 
minée! by the highest court of the land that they may now be properly 
regarded as elementary, and for this reason it will be sufficient to 
merely state them, without unduly lengthening this opinion with a 
long list of citations to sustain them. 

[1] (a) A state has the power to establish rates to be charged by 
common carriers for the exclusively intrastate carriage of freight and 
passengers, and this may be done by direct action of the lawmaking 
department, or a commission to whoni that department of the govern- 
ment has by law delegated it. 

(b) The rates thus estabHshed must be reasonable and fair to the 
carriers, as well as the public. The state may not make rates so as 
to confiscate the carrier's property; nor can the carrier make rates 
which are oppressive to those who by necessity are compelled to em- 
ploy its services. Whether they are so or not is a question for judicial 
investigation and détermination. 

[2] (g) Presumptively rates thus established by authority are rea- 
sonable and just, and the burden of proof to show the contrary is 
upon the party attacking them. 

[3] (d) To justify courts to set aside rates thus established, it is 
incumbent upon the carriers to prove by évidence which is clear, un- 
equivocal, and convincing, and leaves the court reasonably free from 
doûbt, that they are un just, that they amount to a taking of property 
without just compensation, and that to make them compensatory the 
rates would not hâve to be so high as to make them oppressive to the 
public. 

[4] (e) The rights of carriers and the public are reciprocal. The 
carrier is entitled to ask a fair return upon the value of its property 
which it employs for the public convenience, and the public is entitled 
to demand that no more be exacted from it for the use of the public 
highway than the services rendered are reasonably worth, and not be 
oppressive. 

Before passing upon the évidence and the law arising therefrom, 
there are some other important rules of law raised by counsel for both 
parties which should be determined at this time; for some of them, if 
sustained, would relieve the court of the necessity of examining the 
voluminous évidence in thèse cases, and others will, to a great extent, 
control the final conclusions to be drawn from the évidence. 



Interférence with Interstate Commerce. 

[5] It is claimed that as the rates prescribed for intrastate business, 
freight as well as passenger, necessarily affect Interstate rates, such 
acts of the states, whether by direct législation or rhrough a commis- 
sion clothed with such power, although limited by the provisions of the 
statute to intrastate business exclusively, are a burden upon Interstate 
commerce and therefore violative of the commerce clause of the na- 
tional Constitution. 

That intrastate tariffs bear certain relations to, and to some extent 
control, Interstate rates, cannot be doubted. The évidence in this case 
establishes that fact conclusively, and even in the absence of such 
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évidence the court would be justified to take Judicial notice of it. No 
better illustration is needed than the facts and conclusions of law in 
Gulf, C. & S. F. Ry. Co. v. Texas, 204 U. S. 403, 413, 27 Sup. Ct. 
360, 51 L. Ed. 540. And this seems to be the rule adopted by the 
Interstate Commerce Commission since the décision in the Gulf R. 
R. Case. Ambrey & Seniple v. Galveston, etc., Ry. Co., 17 Interst. 
Corn. Com'n R. 267, and rule 56b of administrative rulés. Although 
the Texas case was one involving freight only, the same principle ap- 
plies to passenger rates. In fact, it is more apparent in the latter than 
in the former. Even in the absence of a rule to that effect by the 
Interstate Cornmerce Commission, or of décisions of the courts, if 
the States of Arkansas, Texas, and Missouri each enact a two-cent 
rate fare, it would be folly for a carrier to attempt to charge a higher 
rate for Interstate or transstate passengers in those states; for pas- 
sengers would purchase tickets to the state line of each state at the 
reduced local rates, and thus defeat the higher Interstate rates, 
although the state rates are by the statutes of thèse states limited to 
intrastate transportation solely. As stated by Mr. Justice Brewer in his 
opinion in Gulf, C. & S. F. Ry. Co. v. Texas : 

"In this respect there is no différence between an interstate passenger and 
interstate transportation. If Hardin, for instance, liad purchased at Hudson 
an interstate ticliet for Texarkana, intending ail tlie wliile after he reaclied 
Texarlîana to go on to Goldtliwaite, he would not be entitled on his arrivai 
at Texarkana to a new ticket from Texarkana to Goldthwaite at the propor- 
tionate fraction of the rate prescribed by the Interstate Cîommerce Conmiis- 
slon for carriage from Hudson to Goldthwaite. The one contract of the rail- 
road Company havins heen finished, he must make a new contract for his 
carriage to Goldthwaite, and that would be subject to the laws of the state 
within whieh that carriage was to be made." 

Nor does the intention of the shipper or passenger to avoid the 
higher interstate rates by the purchase of tickets or shipments at the 
lower intrastate rates change the rule of law. On that point Mr. Jus- 
tice Brewer, in the Gulf Case, answered negatively the question thus 
propounded : 

"If the only contract of shipment was for local transportation, would the 
state law in respect to the mode of transportation be set one side by the féd- 
éral law in respect to interstate transportation, on the ground that the ship- 
per intended, after the one contract of shipment had been completed, to for- 
ward the goods to some place outside the state?" 

But does the fact that thèse intrastate rates bear such relation lo 
interstate rates necessarily make the statutes of a state regulatuig 
charges for intrastate transportation by carriers engaged in interstate 
as well as intrastate commerce void ? No authorities directly sustain- 
ing this claim hâve been cited to the court, although the cases in which 
statutes of this nature hâve been attacked are numerous. The only 
cases cited are those holding in gênerai terms that state statutes which 
aniount to some régulation of foreign or interstate commerce, or 
which directly or by their necessary opération burden interstate com- 
merce, are invalid, as violative of the commerce clause of the national 
Constitution. On the other hand, Mr. Justice Brewer, in Ames v. 
Union Pacific Ry. Co. (C. C.) 64 Fed. 165, 172, affirmed sub nomine 
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Smyth V. Ames, 169 U. S^ 466, 18 Sup. Ct. 418, 42 L. Ed. 819, ex- 
pressly held : 

"Neither can I understand how the réduction of local rates, as a matter of 
law, Interfères wltli Interstate rates. It is true the conii)anies niay, for their 
owu eonveuience, to secure liusiness. or for any other reason, rearrange their 
Interstate rates, and make them conforni to the local rates prescrlhed by the 
statute ; but surely there is no le^al compulsion. The statute of the state 
does not work a change in Interstate rates, any more than an act of Congress 
prescrihiiig Interstate rates wlU îegally work a cliauge in local rates. Kail- 
road couipanles cannot plead their owu coii^-enience. or the effects of compé- 
tition between theniselves and other oompanies, in restraint of the otherwise 
undoniable power of the state." 

Louisville & Nashville Ry. Co. v. Eubank, 184 U. S. 27, 22 Sup. 
Ct. 277, 46 L. Ed. 416, cited for coniplainants, is not in point, a.s ail 
that wa.ç decided in that case was that a state cannot compel carriers 
to adjust their intrastate rates with référence to their inter.state rates. 

But it is urged that in the Ames Case the évidence failed to show 
the efïect of the state rates on interstate rates, while in the cases at 
bar that fact is fully established. In Peik v. Chicago, etc., Ry. Co., 94 
U. S. 164, 177, 24 L. Ed. 91, Mr. Chief Justice Waite, speaking for 
the court on a contention of this nature, ?aid: 

"As to the effect of the statute as a régulation of interstate commerce. 
The law is confined to state commerce or such interstate commerce as di- 
reetly affects the.people of AVisconsin. Until Congress acts in référence to 
the relations of this company to intei'State commerce, it is certainly wlthin 
the power of Wlsconsin tô regulate its fares, etc., so far as they are of do- 
mestic concem. AVith the people of Wisconsin this company bas domestic 
relations. Incidentally thèse may reach beyond the state. But certainly, 
until Congress undertakes to legislate for those who are without the state, 
Wisconsin may provide for those wlthin, even though it may indirectly affect 
those without." 

While that part of the opinion which holds that a state may regu- 
late such "interstate business as affects the people of Wisconsin" has 
been severely criticised, if not overruled by later décisions, that part 
applying to the intrastate traffic has never been questioned and has 
been repeatedly followed. But, treating the question as one never be- 
fore authoritatively determined, the conclusion of the court, upon 
well-settled principles of elementary law, is that this contention of 
complainants cannot be sustained. 

[6j The right of every sovereign state to regulate public service 
corporations and the rates fo be charged by them, subject to the pro- 
visions of the fourteenth amendment prohibiting deprivation of one's 
property without due process of law and other provisions of the na- 
tional Constitution, rests upon the police powers, which "are nothing 
tnore of less than the powers of government inhérent in every sover- 
eignty." License Cases, 5 How. 583, 12 L. Ed. 256; Reagan v. Farm- 
ers' Loan & Trust Co., 154 U. S. 362, 393, 14 Sup. Ct. 1047, 38 L. Ed. 
1014: Smyth v. Ames, 169 U. S. 466, 521, 18 Sup. Ct. 418, 42 L. 
Ed. 819. 

While, generally speaking, the police power of a state is said to 
extend to the protection of "the public health, the public morals, and 
the public safety," the law does not recognize thèse as the extent of 
the power, but, as stated by Mr. Justice Harlan in Chicago, B. & Q. 
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Ry. Co. V. Drainage Commissioners, 200 U. S. 561, 592, 26 Sup. Ct. 
341, SOL. Ed. 596: 

"We hold that the police power of a state embraces régulations designed 
to promote the public convvnience and the gênerai prosperity, as well as the 
régulations desigued to promote the public health, the public morals, or the 
public safety." 

In Lake Shore, etc., Ry. Co. v. Ohio, 173 U. S. 285, 19 Sup. Ct. 
465, 43 L. Ed. 703, the same learned justice, after reviewing Lhe pre- 
vious décisions of that court, states the conclusions of the court in 
the f ollowing language : 

"Now it Is évident that thèse cases [referring to the cases clted in the opin- 
ion] had no référence to the health, morals, or safety of the people of the 
State, but only to the public convenience. They recognized the fundamental 
princjple that, outside of the fleld directly occupied by the gênerai govern- 
ment under the powers granted to it by the Constitution, ail questions aris- 
Ing within a state, that relate to its internai order or that involve the public 
convenience or the gênerai good, are primarily for the détermination of the 
state, and that its législative enactnients relating to those subjects, and vehich 
are not inconsistent with the state Constitution, are to be respected and en- 
forced in the courts of the Union, if they do not by their opération directly 
entreneh upon the authorlty of the United States or vlolate some right pro- 
tected by the national Constitution. The power hère referred to is, to use 
the words of Ohief .lustice Shaw, the power 'to make, ordain, and establish 
ail manner of wholesome and reasonable laws, statutes, and ordinances, el- 
ther with penalties or without, not répugnant to the Constitution, as they 
shall judge to be for the good and welfare of the commonwealth and of the 
subjects of the same.' Commonwealth v. Alger, 7 Cush. [Mass.] 53, 85. 
* * * It may be that such législation is not within the 'police power' of 
a state, as those words hâve been sometimes, although inaccurately, used ; 
but in our opinion the power, whether called police, governmental, or légis- 
lative, exists in each state, by appropriate enactnients not forbidden by its 
owu Constitution or by the Constitution of the United States, to regulate the 
relative rights and duties of ail i)ersons and corporations within its juris- 
diction, and therefore to provide for the public convenience and the public 
good. This power in the states is entirely distinct from any power granted to 
the gênerai government. although, when exercised, it niay sometimes reach 
subjects over which national législation can be constitutionally extended." 

In Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 

L. Ed. , decided January 3, 1911, involving a banking law provid- 

ing for a guaranty fund to secure depositors, Mr. Justice Holmes, in 
speaking of the poUce power, said : 

"It may be said in a général way that the police power extends to ail the 
great public needs. It may be put forth in aid of what is sanctloned by 
usage or held by the prevailing moral ity or strong and prépondérant opinion 
to be greatly and immediately necessary to the public welfare." 

Among other cases in which the same rule is recognized the follow- 
ing may be appropriately referred to: Camfield v. United States, 167 
U. S. 518, 525, 17 Sup. Ct. 864, 42 E. Ed. 260; Chicago, etc., R. R 
Co. V. Nebraska, 170 U. S. 57, 73, 18 Sup. Ct. 513, 42 L. Ed. 948 
Lake Shore, etc., Ry. Co. v. Smith, 173 U. S. 684, 689, 19 Sup. Ct 
565, 43 L. Ed. 858; Bacon v. Walker, 204 U. S. 311, 318, 27 Sup. Ct 
289, 51 L. Ed. 499: Halter v. Nebraska, 205 U. S. 34, 41, 27 Sup 
Ct. 419, 51 L. Ed. 696; Western Union Tel. Co. v. Milling Co., 218 
U. S. 406, 31 Sup. Ct. 59, 54 L. Ed. 1088. 
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Professer Stimson, of Harvard University, in hîs able work on 
"Popular Lawmaking" says on that subject on page 164: 

"Soiue writers endeavor to justify, under our Constitutions, tlie régulation 
of rates by tbe princlple of eniiuent domain ; but tlils source seenis far- 
fetcbed and iinnecessary. It is, of course, donc uuder the police power; but 
tbe précèdent for that use of the police power is to lie found in the history 
of Euslish law and statutes. Thus we bave uoted in the statute of West- 
minster I, A. D. 1275, that excessive toll contrary to the comnion custom of 
the realm was forbldden in marlcet towns. The very phraseology of this stat- 
ute indieates the antiquity of the doctrine that tolls must be reasouahle ; but 
'toir was always a technical terni, not for ordinary priées of couuuodltles, but 
for a use or service whicb was lu some way dépendent upon law or ordl- 
nance." 

The same views are expressed in 3 Thompson on Corporations, § 
2950 et seq., and Freund on Police Power, § 377. 

It has been held by eminent authority that the poHce power is 
founded upon that maxim of public policy, "Salus populi suprema 
lex." Chief Justice Shaw, in Commonwealth v. Alger, 7 Cush. 
(Mass.) 53, 85, after holding that certain powers are not exercised 
under the right of eminent domain, but the police power, says : 

"The power we allude to is the iwllce power, the power vested In the Lég- 
islature by the Constitution, to malie, ordaln, and establish ail manner of 
wholesome and reasonable laws, statutes, and ordinances, eithér with pen- 
altles or without, not répugnant to the Constitution, as they shall judge to 
be for the good and welfare of the commomvealth, and of the subjects of the 
same." 

The leading case on the subject of the state's power to regulate rates 
of corporations engaged in the management of public utilities is Munn 
y. Illinois, 94 U. S. 113, 125, 24 L. Ed. 17. Mr. Chief Justice Waite, 
in his opinion in that case, after carefully reviewing the English as 
well as American authorities on that subject, and referring to the 
police power as authority for such législation, epitomizes his conclu- 
sions as follows : 

"But we need not go further. Eînough has already been sald to show that, 
when private property is devoted to public use, it is subject to public régula- 
tion." 

Mr. Justice Bradley, who concurred in the judgment in that case, in 
his dissenting opinion in the Sinking Fund Cases, 99 U. S. 700, 747, 
25 L. Ed. 496, explains the issue involved therein by saying: 

"The inqulry there was as to the extent of the police power in cases where 
the public interest is affected." 

In Sands v. Manistee River Improvement Co., 123 U. S. 288, 295, 
8 Sup. Ct. 113, 116, 31 L. Ed. 149, Mr. Justice Field, delivering the 
unanimous opinion of the court, said on that subject: 

"The internai commerce of a state — that Is, the commerce which is wholly 
confined within Its limits — is as much under its control as forelgn or Inter- 
state commerce Is under the control of the gênerai government." 

If, then, the power to regulate carriers' rates rests upon the police 
power, which, under the décisions cited, is in fact coextensive with 
the governmental power of the state, it requires no extended argu- 
ment to prove that a régulation or statute of a state enacted under 
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that power is not void, because it incidentally affects the commerce 
clause or any other provision of the national Constitution, especially 
if it is not in conflict with any act of Congress on that subject, or 
when Congress bas not seen proper to act upon that subject. In the 
Légal Tender Cases, 12 Wall. 457, 551, 20 L. Ed. 287, it was claimed 
that a statute making depreciated currency a légal tender for the pay- 
ment of debts previously contracted was in conflict with the spirit of 
the fifth amendment to the Constitution; but the court, in overruling 
that contention, said : 

"That provision lias always been understood as referring only to a direct 
appropriation, and not to consequential injuries resultlng from the exercise 
of lawful power. It bas never l)een supposed to hâve any bearing upon or to 
inhibit laws that indirectly vs'orli harni and loss to indivlduals. A new tarlft', 
an embargo, a drat't, or a war niay inevitably bring upon indivlduals great 
loss, may, Indeed, render property almost valueless, and may destroy the 
worth of oontraets ; but who ever supposed that, because of this, a tariff 
could not be changed, or a nonintercourse act or an embargo be enacted, or a 
war be deelared?' 

In Sherlock v. Alling, 93 U. S., 99, 103, 23 L. Ed. 819, it was held: 

"In conferring upon Congress the regvilation of commerce, it was never in- 
tended to eut the states ofC from leglslating on ail sub.iects relating to the 
health, life, and siifety of thelr citizens, though the leglHlation niight indi- 
rectly afCect the commerce of the country. liegislatlon, in a great variety of 
ways, may afïect commerce and persons engaged in it. without constituting 
a régulation of it, wlthiu tlie meaning of the Constitution. * * * And it 
may be said generally that the législation of a state, not directed against 
commerce or any of its régulations, but relating to the rights, duties, and lia- 
bilities of eltizens, and only Indirectly and remotely affeeting the opérations 
of commerce, is of obligatory force upon citizens within its territorial juris- 
diction, whether on land or water, or engaged in commerce, forelgn or Inter- 
state, or in any other pursuit." 

In Hennington v. Georgia, 163 U. S. 299, 317, lôSup. Ct. 1086, 
41 L- Ed. 166, a statute of the state of Georgia prohibiting the run- 
ning of freight trains on Sundays was attacked as an interférence 
with Interstate freight trains ; but it was upheld as a proper exercise 
of the police power of the state, although incidentally aiïecting Inter- 
state commerce. The court, after reviewing the authorities on the 
subject, held : 

"Thèse authorities make it clear that the législative enactments of the 
state passed under the admitted police powers, and having a real relation to 
the domestic peace, order, health, and safety of their people, but which, by 
their neeessary opération, afïect to some extent, or for a llmited time, the 
conduct of commerce among the states, are yet not iuvalid by force alone of 
the grant of power to Congress to regulate such commerce, and if not ob- 
noxious to souie other constitutional provision, or destructive to some right 
secnred by the fundamental law, are to be resi)ected in the courts of the 
Union until tbey are superseded and displaced by some act of Congress 
passed in exécution of the power granted to it by the Constitution." 

Other cases in which the same principle of law is recognized are 
Railroad Co. v. Fuller, 17 Wall. 560, 21 L. Ed. 710; Escanaba Com- 
pany V. Chicago, 107 U. S. 678, 687, 2 Sup. Ct. 185, 27 L. Ed. 442 ; 
Stone V. Mississippi, 101 U. S. 814, 25 L. Ed. 1079 ; Butchers' Union 
Co. V. Crescent City Co., 111 U. S. 746, 751, 4 Sup. Ct. 652, 28 E. Ed. 
585; Béer Company v. Massachusetts, 97 U. S. 25, 32, 24 L. Ed. 989; 
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Railroad Commission Cases, 116 U. S. 307, 325, 6 Sup. Ct. 334, 388, 
1191, 29 h. Ed. 636: Mugler v. Kansas, 123 U. S- 623, 667, 8 Sup. 
Ct. 273, 31 L. Ed. 205 : Plumlev v. Massachusetts, 155 U. S. 461, 472, 

15 Sup. Ct. 1.54, 39 L. Ed. 223; Kidd v. Pearson, 128 U. S. 1, 20, 
9 Sup. Ct. 6, 32 L. Ed. 346; Geer v. Connecticut, 161 U. S. 519, 534, 

16 Sup. Ct. 600, 40 L. Ed. 793; Smith v. Alabama, 124 U. S. 465, 
480, 8 Sup. Ct. 564, 31 E. Ed. 508; N. Y., N. H. & H. R. R. Co. v. 
New York, 165 U. S. 628, 631, 17 Sup. Ct. 418, 41 L. Ed. 853j Pa- 
tapsco Guano Co. v. North Carolina Board, 171 U. S. 345, 350, 18 
Sup. Ct. 862, 43 E. Ed. 191 ; Erb v. Morasch. 177 U. S. 584, 20 Sup. 
Ct. 819. 44 L. Ed. 897; Gladson v. Minnesota, 166 U. S. 427, 430, 17 
Sup. Ct. 627, 41 E. Ed. 1064; Pennsylvania Railway Co. v. Hughes, 
191 U. S. 477, 488. 24 Sup. Ct. 132, 48 E. Ed. 268 ; Crossman v. Lur- 
man, 192 U. S. 189, 196, 24 Sup. Ct. 234, 48 L. Ed. 401 ; Austin v. 
Tennessee, 197 U. S. 343, 349, 21 Sup. Ct. 132, 45 L. Ed. 224; Pabst 
Brewing Co. v. Crenshaw, 198 U. S. 17, 26, 25 Sup. Ct. 552, 49 L. 
Ed. 925 ; McLean v. Denver & Rio Grande R. R. Co., 203 U. S. 38, 
50, 27 Sup. Ct. 1, 51 E. Ed. 78; Hudson Water Co. v. McCarter, 209 
U. S. 349, 357, 28 Sup. Ct. 529, 52 L. Ed. 828; Chicago, R. L & Pa- 
cific Ry. Co. V. Arkansas, 219 U. S. 453, 31 Sup. Ct. 275, 55 L. Ed. 

, decided February 20, 1911 ; Dukith Brewing & Malt Co. v. City 

of Superior, 123 Fed. 357, 59 C. C. A. 481, 485; Logan & Bryan v. 
Postal Telegraph Co. (C. C.) 157 Fed. 570. 

In Covington Bridge Co. v. Kentucky, 154 U. S. 204, 209, 210, 14 
Sup. Ct. 1087, 38 E. Ed. 962, it was held that the class of commerce 
in which the power of the state is exclusive is that — 

"whlch coucerns tlie strlctly internai commerce of the state, and, while the 
régulations of the state may affect Interstate commerce Indirectl}', their bear- 
Ing on it is so remote tliat It eannot be ternied in any gênerai sensé an inter- 
férence. * * * Congress has no power to interfère wlth police régula- 
tions relating exclusively to the internai trade of the states." 

In L. & N. R. R. Co. V. Kentucky, 183 U. S. 503, 518, 22 Sup. Ct. 
95, 46 L. Ed. 298, it was held: 

"It may be that the enforcement of the state régulation forbidding discrimi- 
nation in rates in the case of articles of a like kind carried for différent dis- 
tances over the saine line may somewhat affect commerce generally ; but vve 
hâve frequently held that such a resuit is too remote and indirect to be re- 
garded as an interférence with interstate commerce, and tliat the interférence 
with the commercial power of the gênerai goveriunent, to lie unlawful, must 
be direct, and not the merely incldental effect of enforcing the police powers 
of a state." 

Another matter not to be overlooked is, if the state is without the 
power to regulate purely intrastate transportation, because it affects 
interstate trafiic indirectly, where is it vested? Congress is clearly 
without power to do so, and, of course, it eannot delegate to a com- 
mission a power it does not itself possess. In Gibbons v. Ogden, 9 
Wheat. 195, 6 L. Ed. 23, the leading case on that subject, the rule of 
law, which has never been questioned since, but always followed, was 
settled that the power committed to Congress by the Constitution does 
not extend to commerce wholly within the state. In the language of 
Chief Justice Marshall : 
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"The enumeration présupposes something not enumerated, and that some- 
thlng, if we regard the language or the subject of the sentence, must be the 
exclusively Internai couiineree of a state." 

"There can be but one rate, fixed by one authority, whether that authorlty 
be the state or Congress." Hanley v. Kansas City Southern Ey. Co., 187 U. 
S. 617, 620, 23 Sup. Ct. 214, 47 L. Ed. 333. 

If complainants' contention is correct, transportation companies, so 
far as the exclusively internai commerce of a state is concerned, are 
beyond ail control, either f rom the state or national government ; for, 
as determined in Gibbons v. Ogden, supra, the Constitution excluded 
that class of commerce from the powers vested in Congress by the 
commerce clause, and, as ail state rates indirectly aiïect interstate 
rates, they are, if cçmplainants' contention is right, also void. See, 
also, on this point, the Employer's Liability Cases, 207 U. S. 463, 
493, 28 Sup. Ct. 141, 52 L. Ed. 297. 

The resuit of such a construction would be that the states do not 
possess one of the most important powers inhérent in every govern- 
ment. The adoption of such a construction by the courts would be 
justifiable only if any other would do violence to a plain provision of 
the national Constitution or principles of law so firmly established by 
previous décisions of the highest court of the land that there is no 
longer room for construction. In the language of Mr. Justice Peck- 
ham in Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 
231, 20 Sup. Ct. 96, 104, 44 L. Ed. 136: 

"If neither Congress nor the stete Législatures haA^e such power, then we 
are brought to the somewhat extraordinary position that there is no author- 
ity, state or national, which can leglslate upon that subject or prohibit such 
contracts. This cannot be the case." 

Since preparing this part of the opinion that of Judge Sanborn, the 
senior Circuit Judge of this circuit, in Shepard v. Northern Pacific 
Ry. Co. (C. C.) 184 Ped. 765, has been received and carefully consid- 
ered. The great learning of that eminent jurist entitles every opinion 
of his to the very highest considération, and, if not conclusive on this 
court, is certainly very persuasive. A careful examination of the facts 
found in that case by the master and the court shows that they dififer 
very materially from those established by the évidence in thèse cases. 
How necessary it is to détermine questions of that nature upon the 
particular facts of each case is thus pointed out by that learned jndfc 
in his opinion: 

"The réduction of local rates does not interfère with interstate rates 'as 
a roatter of law,' yet it may do so as a matter of fact. Whether or not the 
gênerai and sweeping réductions in local rates in Minnesota necessarily in- 
terfère with interstate rates and interstate commerce Is in this case, as It 
must be In every case, a question of fact The facts which détermine that 
question in this case bave been set forth In this opinion at great length, be- 
cause it is upon them, and not upon légal inferences, that the answer to the 
question, whether or not the eflfect of the necessary opération of the acts and 
orders challenged is substantlally to burden interstate commerce, now rests. 
Those facts are that it was not for 'thelr own convenlence,' but at great in- 
convenience and loss, not on accftunt of the 'effect of compétition between 
themselves and other companies,' but because thèse acts and orders, the pro- 
hibition of discrimination between locallties by the interstate commerce act 
and the laws of trade, forced them to do so, that the défendants reduced thelr 
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Interstate commerce rates to a parlty with the local rates and submitted to 
the loss of interstate revenue this action entalled." 

The schedule of rates adopted by the Minnesota State Commission, 
as stated in that opinion, was such — 

"that each rate for each class for any distance bore such an exact relatioa 
to each other rate that, given one rate eut of the schedule, any other rate 
could be ascertalned by mathematical calculation and without référence to 
the schedule itself." 

It was also shown that a number of cities in that state were sit- 
uated side by side with cities of the adjoining states of Wisconsin and 
North Dakota. Thèse cities being the same distance, they had always 
been accorded like rates, in and ont, by the railroads, and a failure by 
the companies to maintain like rates for thèse cities would seriously 
impair the power to transact their interstate business with thèse cities 
in the neighboring states ; and the natural effect of thèse lower Min- 
nesota State rates would give to the cities of that state on its border 
line an undue and unjust préférence — an advantage, in fact, over the 
neighboring cities in adjoining states. The same conditions applied to 
the passenger traffic. 

From thèse facts the conclusions reached by the master and ap- 
proved by the court were that the natural and inévitable efïect of thèse 
réductions was to compel the railroad companies to give an undue and 
unreasonable préférence to localities in the state of Minnesota over 
those in adjoining states, in violation of the interstate commerce act 
of Congress. The court said: 

"The effect of the necessary opération of thèse acts and orders was sub- 
stantially to burden and directly to regulate the Interstate commerce of the 
companies, by eauslng the transformation of that part of thelr transporta- 
tlon upon whlch thelr former interstate rates were higher than the sums of 
the locals over the border towns in Minnesota Into local commerce at those 
sums, or by eauslng the companies to reduce thelr interstate fares and rates 
afCected by the reduced local fares and rates to a parity therewith. This ef- 
fect was unavoldable, because the Interstate commerce law prohibited the 
companies from giving to Minnesota towns and cities the undue and unrea- 
sonable advantage, and from subjectlng the cities and towns of other states 
in the vicinity to the undue and unreasonable disadvantages which a main- 
tenance of their former interstate fares and rates and prescribed local fares 
and rates would hâve wrought, and because passengers and freight will move 
at the lowest available rates." 

No such facts were proven in thèse cases, and for this reason the 
court is of the opinion that the conclusions reached in the Shepard 
Case are not applicable to thèse cases. 

Since writing the foregoing, the opinion in Louisville & N. R. R. 
Co. v. Siler (C. C.) 186 Fed. 176, has been published, in which the 
same conclusions on this subject were reached as in this case. 

Rates in Other States. 

[7] It is claimed by the attorneys for the state that, as there is no 
évidence that the rates sought to be enjoined are lower than those in 
other states, it must be presumed that they are reasonable. But that 
is not the law. On the contrary, assuming that the évidence intro- 
duced establishes the fact that the rates now attacked are no lower 



804 187 FEDERAL EBPOETER 



than thoSe charged in other states, that, of itself, woiild not be suf- 
ficient to sustain this daim, especially in the absence of proof that ail 
the conditions are the same. As stated by Mr. Justice Brewer, then 
Circuit Judge, in Chicago & N. W. Ry. v. Dey (C. C.) 35 Fed. 881, 
""" 1 L. R. A. 744: 



"The fact that it is higher or lower [the schedule of rates] tliaii other 
schedules In force elsewhere or at other thnes in thIs state does not neces- 
sarily détermine its valldlty." 

In Ames v. Union Pacific Ry. Co. (C. C.) 64 Fed. 165, 188, that 
.same proposition was advanced and denied by the court. Mr. Justice 
Brewer, in his opinion, disposed of the contention by saying : 

"It is, however, urged by the défendants that In the gênerai tarifes of thèse 
companies there is an inequality, that the rates in Nebraska are higher than 
those In ad.1oining states, and that the réduction by House Bule 33 simply 
establishes an Inequality betweeu Nebraska and the other states through 
which the carriers run. The question is asked: Are not.tlie people of 
Nebraska entltled to as cheap rates as the people of lowa? Of course, rela- 
tively, they are; that is, the carriers mu.st not dlscrirbinatè against the 
people of any one state, but not necessarily absolutely as cheap, for the kind 
and amount of business and the cost thereof are factors whlch détermine 
largely the question of rates, and thèse vary In the several states. The vol- 
ume of business in one state may be greater per mile, while the cost of con- 
struction and maintenance is less. Hence, to enforce the same rates lu both 
states might resuit in one in great in.1ustlce, while in the other it would only 
be reasonable and fair. Coniparisons, therefore, between the rates of two 
states are of little value, unless ail the éléments that enter mto the probleni 
are présent. It may be true, as testified by sonie of the w^ltuesses, that the 
existlng local rates in Nebraska are 40 per cent, higher than similar rates 
in the state of lowa; but it is also true that niileage earnines in lown are 
greater than in Nebraska. In lowa there are 230 people to each nalle of 
railroad, while in Nebraska there are only 190, and as a gen.eral rule the 
more people there are the more business there is. Hence a naere différence 
between the rates iu two states is of comi)aratively little significance." 

Upon appeal, this excerpt was quoted in full and approved by the 
Suprême Court ; that court saying : 

"In thèse views we coneur, and It is unnecessju'y to add anything to vvliat 
was said by the Circuit Court on that point." 169 IJ. S. 540, 18 Sup. Ct. 4H1 
(42 L. Ed. 819). 

Existing Conditions. 

[8] It is next claimed that, in determining whether rates are rea- 
sonable or unreasonable, the controlling factors are "the kind of busi- 
ness, the amount of business, and the commercial conditions." Coun- 
sel then proceed to elaborate : 

"In other words, a railroad that bas a virtual monopoly of the business 
of more than a million people, with ail the business it ean do ail the time 
in haullng tlie coal and lumber, farui products, and merchandlse, is not en- 
tltled to the rate that a carrier would deserve ttuit serves a sparsely settled 
community with only au occasional haul." 

While this is true in some respects, it is equally true that such a 
carrier is entitled to rates sufficiently high to enable it to earn suffi- 
cient net profits to pay a reasonable interest on its investment, if it 
can be done without making the rates so high as to be oppressive. 
While a road "serving a sparsely settled community with only an oc- 
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casional haul" would not be justified in charging rates sufficiently high 
to earn the same retûrri, or in some extrême cases any return, on its 
investment, if such rates hâve to be so high as to be oppressive, that 
is no reason for making the rates of a carrier that has more business 
so low as to make them noncompensatory ; for, if that were the law, 
how would it benefit the carrier that its road is doing ail the business 
it can handle? This question has been fully settled by numerous dé- 
cisions of the courts, and, without quoting from them, tlie following 
will be found sustaining the ruies of law as stated in paragraphs "b" 
and "e" of this opinion: Reagan v. Farmers' Loan & Trust Co., 154 
U. S. 362, 14 Sup. Ct. 1047, 38 !.. Ed. 1014; San Diego, etc., Co. v. 
Jasper, 189 U. S. 439, 466, 23 Sup. Ct. 571, 47 h. Ed. 892 ; WiUcox v. 
Consolidated Cas Company, 212 U. S. 19, 48, 29 Sup. Ct. 192, 53 L. 
Ed. 382 ; In re Arkansas Railroad Rates, 168 Fed. (C. C.) 720, 733. 

Limit of Time in Proofs. 

It is f urther claimed that the évidence on the part of complainants is 
confined to six months, from July 1 to December 31, 1907. It is true 
that the main évidence of the Iron Mountain Railway is confined to 
that period, and in the absence of other évidence, or some satisfactory 
explanation for its omission, should not be considered as sufficient to 
set aside the acts of a sovereign state. But there is also évidence of 
the business for other periods. The earnings and expenditures of the 
Iron Mountain Railway for the six months ending June 30, 1907, ap- 
pear in Exhibit 8 to Mr. Johnson's testimony, and show the earnings 
for that period to be smaller than the later period, although the two 
cents per mile passenger rate did not go into effect until April, 1907. 
The business of the SoHthwestern Railway Company, earnings and 
operating expenses for the entire fiscal year ending June 30, 1908, is 
shown by Exhibit 11 to Mr. Kimbell's testimony. It is also shown 
by undisputed évidence that the year 1907 was one of the most pros- 
pérons years for both railways ; that the effècts of the financial panic 
were not felt by them at ail until the latter part of November, 1907, 
and then only slightly, while they were more seriously felt during the 
year 1908. Exhibit 45 of Mr. Johnson, which is a statement of the 
gross earnings of the Iron Mountain for each six months period from 
January 1, 1900, to June 30, 1908, shows that the gross earnings for 
the period ending December 31, 1907, were the largest of any period, 
and the gross earnings per mile above the average of the eight years 
preceding it. The six months period ending December 31, 1907, is 
therefore the least favorable to the complainants, and for this reason 
no cause for complaint on the part of the state. 

In addition to thèse facts, counsel for the state, in reply to a ques- 
tion from the court, admitted that the officiais of thèse railways not 
only produced ail documents, books, waybills, and other papers which 
would throw light on the subject, and furnished ail information in 
their possession whenever requested by counsel for the state, but 
also permitted the attorneys and expert accountants for the state free 
access to ail the books, accounts, and other papers in their possession, 
having such as were at division points sent to headquarters, when re- 
187 F.— 20 
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quested, to enable them to prépare the défense, or verifying the ex- 
hibits presented by complainants. In view of thèse facts there is no 
substantial ground for the claim that the period selected by complain- 
ants was unfair to the state or însufficient to enable the court to dé- 
termine the issues in thèse cases, or that the earnings and expenditures 
for those periods do not show a fair average of the business of com- 
plainants, at least fair to the défense. The fact that the able counsel 
for the state and expert accountants did not call for data of other peri- 
ods than those produced by complainants and in évidence is, if not 
conclusive, at least persuasive, that they considered the évidence of- 
fered sufficient for a just détermination of the issues involved. 

Personal Injuries. 

[9] It is also claimed that complainants are not entitled to "charge 
in the expense of opération the sums they paid for injuries to per- 
sons." This claim cannot be treated seriously. It is true, as claimed 
by counsel, "that the people of Arkansas are not insurers of the risks 
of the railroad business ;" but, on the other hand, such accidents can- 
not be wholly avoided, and, as there is no prêteuse that they were will- 
ful or intentional on the part of the officiais of the companies, they 
must be considered as unavoidable risks of opération of the business. 
Many persons and corporations engaged in industrial pursuits of a 
character dangerous to employés or others insure themselves against 
such loss, and the premiums paid therefor are charged to expense of 
opération. Railroads, or rather thèse roads, for reasons which are 
not expiained by the évidence in thèse cases, but probably économie, 
carry their own insurance against such losses, and charge them as ex- 
pense of opération, as they would otherwise charge the premiums paid 
for the insurance, if they obtained it from insurance companies. As 
thèse indemnity insurance companies make the charge high enough to 
cover the expense of the management of their business and a profit on 
their investment, the policy of the railroad companies is probably most 
economical. 

Prématuré Piling of Suit. 

[10] It is next claimed that, before applying for relief to this court, 
complainants should hâve applied to the commission, and only upon 
its refusai to grant it w^ould an appeal to the courts lie. Prentis v. 
Atlantic Coast Une,_211 U. S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150, 
is relied on as sustaining this contention ; but neither the facts nor 
the conclusions of the court in that case are applicable to thèse now 
under considération. In fact, so far as that case is applicable, it is 
a strong authority against this claim. There the rates were made by 
a commission clothed with judicial functions, its acts subject to re- 
view by appeal to the Suprême Court of the state. Pending such ap- 
peal a writ of supersedeas may be obtained, which would suspend 
opération of the action appealed from until the final disposition of the 
appeal. Yet the court held that, no matter what the statute called the 
acts of the commission, they were législative, and not judicial; but, 
as the remedy by appeal had not been exhausted whenthe suits were 
instituted, the Circuit Court should hâve required them to exhaust 
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their remedy by appeal before granting the injunction. The décision 
was placed upon the ground of comity, the court saying: 

"It seems to us only a just récognition of the solieitude with wbich ttieir 
rlghts bave been guarded tbat they should make sure that tbe state in its 
final législative action would not res[)ect what they think their rights to be 
before resortlng to tbe courts of tbe United States. * * * As our déci- 
sion does not go upon a déniai of power to entertain the bills at tbe présent 
stage, but upon our view as to what Is the most proper and orderly course 
in ca;ses of this sort when practicable, it seems to us that the bills should be 
retained for the présent, to await the results of the appeals, if tbe coinpanies 
see fit to take them." 

The opinion in that case is fully explained in Willcox v. ConsoH- 
dated Gas Co., supra, and by Judge Hook in A., T. & S. F. Ry. Co. 
V. Lov« (C. C.) 174 Fed. 59, and M., K. & T. Ry. Co. v. Love (C 
C.) 177 Fed. 493, aiifirmed March 28, 1911, 185 Fed. 321. The last 
cited cases arose under the Constitution and laws of Oltlahoma, which 
were similar to those of Virginia, where the Prentis Case arose. 

In addition, it may be proper to refer in this connection to the fact 
that Mr. Hampton, for a number of years, and at the time of the 
institution of thèse suits, a member of the Arkansas State Railroad 
Commission, and for two years its chairman, testified that : 

"Ail the réductions of rates made by the commission were after public 
hearings, to which the railroads were invited, and which they attended, and 
most always against their protest and objections." 

Acquiescence. 

[11] It is next claimed that the freight tariflfs now attacked had 
been in force without any material change for five years before this 
bill was filed and the claim made that they were confiscatory; that 
this long delay was such an acquiescence as to prevent a court of 
equity from granting an injunction at this late day to restrain their 
further enforcement. While such long acquiescence undoubtedly 
raises a very strong presumption that the rates are reasonable, if the 
conditions are the same, it would not be conclusive, as changed con- 
ditions might overthrow this presumption entirely. The law is well 
settled that rates made by a commission on one or more commodities 
so low as to be noncompensatory for the transportation of those par- 
ticular commodities do not justify an interférence by the courts unless 
it is further shown that thèse rates would reduce the net earnings of 
the carrier on its entire business to an extent that they would cease 
to be compensatory. Minneapolis & St. Louis Ry. Co. v. Minnesota, 
186 U. S. 257, 268, 22 Sup. Ct. 900, 46 L. Ed. 1151; Atlantic Coast 
Line R. R. Co. v. North Carolina Corporation Commission, 206 U. 
S. 1, 24, 27 Sup. Ct. 585, 51 L. Ed. 933; Northern Pacific Ry. Co. v. 
North Dakota, 216 U. S. 579, 30 Sup. Ct. 423, 54 L. Ed. 624; Rail- 
way Company v. Gill, 54 Ark. 112, 115, 15 S. W. 18, 11 L. R. A. 
452, affirmed in 156 U. S. 649, 665, 15 Sup. Ct. 484, 39 L. Ed. 567; 
Railway Company v. Smith, 60 Ark. 221, 244, 29 S. W. 752. 

It is, therefore, incumbent upon the carrier complaining to show that 
the earnings of its entire business, after deducting the legitimate ex- 
penses, are noncompensatory, within the meaning of the law, before 
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it iS entitled to such relief as is sought in tliese cases. The freight 
rates established eight years ago may hâve been high enough under 
conditions then prevailing to be compensatory. The increase of wages 
of employés and of material necessary for the opération of theroad 
having been graduai, as shown by the évidence, although, as claimed, 
decreasing the net profits, may hâve left it doubtful whether they had 
ceased to be compensatory within the meaning of the law. 

Additional burdens, and conséquent expenditnres, imposed on rail- 
roads between 1903 and 1907 by législation, state and national, for 
the purpose of protecting the lives of passengers and employés, or 
protecting them from injury, or adding to the comfort of the public, 
may hâve reduced the net earnings still lower, and yet not so low 
as to make them confiscatory ; but when, in 1907, the passenger rates 
were reduced by the Législature of Arkansas from three to tvvo cents 
per mile, a réduction of 33ys per cent, on the gross earnings from the 
entire passenger, traffic, this, added to the former réductions and 
increased expenditnres, may hâve resulted, after a fair trial, in con- 
vincing complainants that the net profits from ail the earnings in the 
state had reached almost the vanishing point. It was then that they 
were, for the first time, in position to invoke the aid of the courts with 
any reasonable prospect of success. 

Another important factor to be considered in .connection with this 
claim is that the évidence (Exhibit 30) establishes conclusively that in 
the ten years preceding the institution of thèse actions there bas been 
a steady and very considérable increase in the cost of everything nec- 
essary for the maintenance and opération of the road, taxes, and the 
cost of labor. It is true that by improvement of methods better re- 
sults are obtained, and the cost thereby considerably reduced ; but, on 
the whole, it is claimed that the cost of opération has increased much 
more than the saving. The comparison of net earnings of the roads 
for the years 1897 and 1907, as shown by Exhibit Z of défendants, 
is not fair, as the report of the Interstate Commerce Commission, 
from which thèse figures were obtained, also shows that there was a 
great dépression of ail railroad traffic at that time, and only in June, 
1897 — i. e., the last month of the 12 covered by that report — did the 
earnings of the railroads show a healthy revival of commercial condi- 
tions. 

The Commission in that report say (page 9): 

•'A review ôf statlstics of opération slnce 1890 would disclose the fact that 
each year endlng Juue 30, from 1890 to 189,3, inclusive, closed with an in- 
crease In net and gross earnings as compared with the pi'evious year. The 
year l^g.VOé, however, proved to be a disastrous one for railways; the 
gross earnings being less $147,000,000, and the net earnings $50,000,000, than 
the corresponding Items of the previous year. The year 1891-95 showed 
practically no recovery from the dépression of the previous year. The year 
1895-96 closed with an increase in gross earnings of $74,000,000 and net 
earnings of $27,000,000. But this movement toward better conditions did 
not continue during the year covered by the pre.sent report, which, as com- 
pared with 1896, shows again a deerease in gross earnings of $28,000,000, and 
in net earnings of $7,000,000. It was not until June, 1897 — that is to say, 
the last month of the 12 covered by this report — that the railway earnings 
showed a healthy revival of commercial conditions. This fact indicates the 
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«haracter of the year covered by the présent report, and nmst be held in 
mind by one who endeavors to interiR-et the figures about to be presented.'" 

On the other hand, the évidence shows that the year 1907, with 
which the comparison was made, was one of the best in the history 
of railroads. As claimed by the testimony of Mr. McPherson, the 
increased efficiency of opération had been overcome, and far outrun, 
by the forces working against it ; that the increased rate of wages, 
the increased cost of material, the burdens imposed by législation, and 
the increase of taxes, had "far outrun" the benefits that had accrued 
from those improvements. 

"And even aciiuiesceuee in past c-ontinuing iujury does not estop their 
vlctim froii) enjoinlng their future continuance."' Layton Pure Food Co. v. 
(Jluu-ch & Dwight Co., 182 Feu. 35. 41, 104 C. C, A. 475 ; Love v. A. T. & 
S. F. Ry. Co., 185 Fed. 321, and autborities cited there. 

As stated by Judge Sanborn in the last-cited case: 

"Courts of equity hâve pleiiary power. and it Is often their duty to issue 
niandatory injunctions to restore and then niaintain a condition of things 
that bas been wrongfully dlsturbed or changed." 

Under such conditions it cannot be said that they had acquiesced 
for such a period of time as to preclude a court of equity from grant- 
ing them relief if otherwise entitled thereto, especially in view of the 
testimony of Commissioner Hampton that "the réductions of rates 
were made most always against their protest and objections." Los 
Angeles v. Los Angeles City Water Co., 177 U. S. 558, 579, 20 Sup. 
Ct. 736, 44 L. Ed. 886. Whether they hâve succeeded in establishing 
such a state of facts by the évidence in the cases at bar can only be 
determined from a careful analytical examination of the proofs and 
the application of the rules of law governing such cases. 

Continued Loss. 

[12] It is next claimed that, to entitle plaintiffs to an injunction, 
it must be shown that they will suflfer a "continued loss" ; and in sup- 
port of that it is contended that the lower freight rates and the re- 
duced passenger rates will increase the volume of traffic to such an 
extent as to make up the decrease of those réductions. This claim is 
wholly spéculative. In the language of Mr. Justice Brewer in Chicago 
N. W. Ry. Co. V. Dey, supra, in reply to a similar contention: 

"But spéculations as to the future are not guides for .ludielal action. 
Courts détermine rights upon existlng facts. Of course, there Is always a 
possibillty of the future ; good crops may increase transportation business ; 
poor crops reduce; high or low rates may likewise affect; Imt the only fair 
.iudiclal test Is to apply the rates to the business that bas been done in the 
I)ast, and see whether upon that basls such rates will be remuneratlve or 
compel the transaction of business at a loss." 35 Fed. 881. 

A year's trial after the two-cent passenger rate had been put into 
effect, it is claimed by complainants, and that is the gist of their com- 
plaint, has demonstrated that the rates then in force were confiscatory, 
and reduced the earnings of the entire business to a point which makes 
them noncompensatory. If this is found to be true from the proofs, 
they are clearly entitled to relief. To avoid any injustice by changed 
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conditions in tlie future, as prophesied by counsel for the state, the 
court has the power to retain control of the cases, with leave reserved 
to défendants to move the court at any time for a reinvestigation of 
tbe question of the reasonableness of thèse rates, as was donc by Mr. 
Justice Brewer in Ames v. Union Pacific Raihvay Co., supra. Nor 
would a permanent injunction in thèse cases prevent the commission 
from making new rates, sufficiently low to protect the pubhc from 
oppression, and yet not so low as to make them confiscatory of the 
investment of the roads. 

Are the Rates Confiscatory? 

The matter of most importance to be determined îs whether the 
rates, freight and passenger, in force at the time of the institution of 
thèse actions by order of the state Railroad Commission and the Légis- 
lature of the state, were so unreasonably low as to justify the court 
to enjoin their enforcement, upon the ground that they are noncom- 
pensatory to an extent which makes them practically confiscatory of 
complainants' property. To détermine that question it is necessary 
for the court to ascertain and make findings what the investment of 
each road is; what its gross earnings from the intrastate traffic, 
freight and passenger, are; what the expenditures necessary for the 
proper management of the roads are ; how to apportion the invest- 
ment and expenditures between the intra and inter state business ; 
what the net earnings from ail the intrastate traffic are; and what 
would be a reasonable return on the investment. 

Investment. 

By the acts of complainants the court is relieved of a very difficult 
problem, that of the valuation of the property. In the bills of com- 
plaint the railroads only ask for compensatory rates on the basis of 
valuation according to the assessment of their property for taxation 
by the state of Arkansas made by the State Board of Railroad Asses- 
sors. Its reasonableness is, of course, conceded by the défendants, 
and therefore there is no necessity for the court to détermine what 
rules should govern in ascertaining what the investments on which 
complainants are entitled to a reasonable compensation are. It is 
proper to state hère that it is agreed by the parties that the assess- 
ments for taxation in the state of Arkansas are on a basis of 50 per 
cent, of the real value of the property, and that thèse assessments were 
made on that basis. For this reason the assessments must be doubled 
to ascertain the real value of the property. The values of the two 
roads in this state thus assessed, when doubled, are : 

Iron Mountain if,'î9,98e,564 

Southvvestera $16,023,090 

The Gross Earnings. 

The next question to be determined is: What are the gross earn- 
ings from the entire business in the state of Arkansas, the expendi- 
tures therefor, and the cost of the intrastate business, as distinguished 
from the interstate? The facts relating to this item are undisputed, 
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and show the earnings of the Iron Mountain for the six months end- 
ing December 31, 1907, to be: 



Freight Revenue. 



Aniount. 

Intrastnte $ 640,248.17 

Interstate 4.133,210.33 

Miseellaneous 122,814.41 

Total $4,896,272.91 

Piissengor lîeveniie. 

Intrastate $ 836.542.20 

Interstate 568,476.21 

Miseellaneous 373.785.47 

Total $1,778,803.88 

Grand total from freight and passengers in the 

State of Arkansas $6,675,076.79 

The earnings for the Sotithwestern Railway Company 
period are: 

Freight Revenue. 



Pereentage 

of Total 

Revenue 

in State. 

9.59 

61.92 

1.84 



73.35 

12.53 

8.52 
5.60 

26.65 

100.00 

for the same 



Pereentage 

of AU 
Earnings 
Amount. In State. 

fntrastate $ 173,064.45 7.56 

Interstate 1,597,230.02 69.80 

Miseellaneous 25,061.02 1.01 

Total $1,795,355.49 78.37 

Passenger Revenue. 

intrastate $ 246,101.33 10.76 

Interstate 170,735.14 7.46 

Miseellaneous 75,981.44 3.41 

Total $ 492,817.91 21.63 

Grand Total $2,288,173.40 100.00 

Miseellaneous Earnings and Expenses. 

[13] In Computing the net earnings, the accountants for complain- 
ants hâve entirely eliminated the earnings from, as well as the ex- 
penditures for, what is termed "miseellaneous sourees," neither cred- 
iting the intrastate earnings with any portion of this item, nor charging 
them with any part of its expenses. The explanation given for this 
omission is that it is impossible to suggest any method whereby this 
item, which arises from state and Interstate traffie, can be separated or 
divided between them, either as to earnings or expenses. That it can- 
not be ascertained with mathematical aceuracy is no doubt true; bul 
neither ean the apportionment of expenditures between the state and 
interstate or passenger and freight business be accurately ascertained. 
The exhibits filed by both companies specify the items which make up 
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thèse niiscellanèous items, and, judging from them.the court is of the 
opinion that to divide them on the basis of the earnings from each 
source will be as approximately right as is possible without injustice 
to either of the parties. The court can conceive of no good reason 
why thèse earnings from miscellaneous sources should not be credited 
to the State business in the proportion they bear thereto, and the ex- 
penses apportioned in the same manner, and that is the best conclusion 
which can be reached from the évidence in thèse cases. 

The intrastate business of the express companies is not so insig- 
nificant as to justify a finding that there is neither profit nor loss from 
it for the railroads, and this applies also to the, earnings from carriage 
of the mails. The local rates for express packages are considerably 
higher than those for the through carriage, owing to the short haul, 
and the railroads receive the compensation on the basis of gross earn- 
ings of the express company. From the évidence in this record the 
court is of the opinion that the earnings from express traffic are, if 
anything, more profitable than from the passenger traffic, while mail 
probably yields a smaller net profit; but upon the whole ail of the 
items classed as "miscellaneous earnings" will yield as much revenue 
as other sources of transportation. The court therefore holds that the 
miscellaneous earnings should be credited to the other earnings, and, 
as there is no évidence in the record which will enable the court to 
divide them with mathematical exactness between the state and Inter- 
state earnings, they will be apportioned on the revenue basis, which 
will be as near correct as any other basis which can be adopted from 
the évidence in, this record. 

Omitted Earnings. 

[14] The next items to be considered for the purpose of determin- 
ing the earnings of complainants are those which Counsel for the state 
claim are omitted from the statements filed by the Iron Mountain 
Railroad Company, but are properly chargeable to it. The évidence 
establishes the fact that, as a part of the considération for the exclu- 
sive privilège granted to the Pacific Express Company, the Missouri 
Pacific Railway Company, which is the owner of the entire capital stock 
of the Iron Mountain Railway Company, and therefore in absolute 
control thereof, received $2,400,000 of the express company 's capital 
stock or 40 per cent, of the entire capital stock. This was paid to them 
without any other considération, so far as the évidence shows. 

There is a further provision in the contract that this capital stock 
shall not be increased above $6,000,000 without the consent of the 
railway company, which would indicate that, if. there is an increase of 
the capital stock of the express company, the railway company vi'ill be 
entitled to 40 per cent, of this increase, without paying any other con- 
sidération therefor than the privilèges granted by the contract. It 
recites : 

"The said second party [the express company], in considération of this 
contract and the rights and privilèges aceorded by it, agrées to glve to the 
,said party of the first part 5;2,-100,OOO of its capital stock (and it Is agreed 
that the capital stock of the second party shall not be increased above $6,- 
000,000 without the consent of the first party)." 
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The évidence also establishes the fact that the Missouri Pacific Rail- 
way Company receives now, and for years has received, from the ex- 
press Company, an annual dividend of 6 per cent, on this stock, 
amounting to $144,000 annually. Whether any larger earnings hâve 
been placed to the surplus, and the vahie of the stock thus increased, 
does not appear from the évidence. Although the express company, 
under this contract, enjoys the exclusive privilège over the Iron Moun- 
tain road, no part of this annual dividend, which is a part of the con- 
sidération, is credited to that road. As the contract expressly provides 
for the privilège of the railroad company to hâve the exclusive right 
on ail trains from St. Louis to Texarkana, which is the exclusive terri- 
tory of the Iron Mountain Railway, controlled by the Missouri Pacific 
Railway, and also covers ail lines "owned, operated, and controlled by 
the Missouri Pacific Railway," which includes ail other branches of 
the Iron Mountain Railway, the latter is clearly entitled in a court of 
equity to its pro rata share of this annual dividend ; for in equity the 
Missouri Pacific Railway holds that stock as trustée for itself and 
its subsidiary lines. There is no évidence in this record that any other 
lines are interested in this contract, except the Missouri Pacific and 
the Iron Mountain Railways ; nor is there any évidence, other than the 
niileage owned and operated by thèse two roads, which could serve as 
a basis for division. The court, therefore, adopts the mileage of the 
two roads as the proper basis. The mileage of the Missouri Pacific 
Railway and lines operated by it is 3,491.68 miles, and that of the Iron 
Mountain 2,599.15 miles— a total of 6,090.83 miles. Of the Iron 
Mountain mileage, 1,355.09 miles are in the state of Arkansas. Upon 
this mileage basis the Iron Mountain is entitled to receive of this divi- 
dend $31,968 for the state of y\rkansas for the year, and for six 
months to one-half of that sum, amounting to $15,984, to be divided 
between the state and Interstate business as other passenger revenues 
derived from miscellaneous sources are apportioned. 

[15] It is next claimed that the hôtel, dining room, saloon, lunch 
stand, and checking privilèges in the Union passenger station at Little 
Rock, although of an annual rental value, as shown by the évidence, 
of $4,200, hâve been granted to the occupants for the nominal rental 
of $1 per annum. While there can be no doubt that the company has 
a right, in so far as it alone is concerned, to give away any of its prop- 
erty, in a controversy of this nature, involving the claim that the 
revenues derived from its business in the state, under the tariffs fixed 
by the state, is so small as to make them confiscatory, it cannot be 
permitted to do so, and should be charged with the reasonable value 
of its property, which, by its permission, is used by others, not for the 
benefit of the railroad, but for their individual profit. If by charging 
the value of thèse privilèges, or any other matters which the law per- 
mits the carrier to charge for, the earnings on the rates fixed by the 
state are shown to be compensatory, it has no right to complain, and 
insist, upon higher rates to enable it to act generously toward favorites. 
Generosity cannot be practiced at the expense of justice, nor should 
it be permitted to be dispensed at the cost of others. No évidence has 
been ofl^ered by the company to explain why thèse valuable privilèges 
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are given away. No considération of àny kind is shown to hâve passed 
to the Company therefor. The évidence shows that the expense of 
repairs and preserving the premises in proper condition is also borne 
by the railway company. The finding must therefore be that this gen- 
erosity ought not to be charged to the people of the state, but the 
loss must be borne by the railway company. Neither the statutes nor 
orders of the commission require it to give this or any of its other 
property away. It had a right, and it was its duty, so far as its claim 
in this cause is affected thereby, to charge and coUect the fair value 
thereof. Knoxville v. Water Co., 212 U. S. 1, 12, 29 Sup. Ct. 148, 
53 L. Ed. 371. 

The reasonable rental value of thèse premises is found by the court 
f rom the évidence to be $4,200 per annum, and for six months amounts 
to $2,100, which should be added to the miscellaneous earnings from 
passenger traffic in the state, to be properly apportioned between state 
and Interstate earnings on the same basis as other miscellaneous pas- 
senger earnings are divided. 

It is also claimed by the state that the Bunch Elevator was the prop- 
erty of the Iron Mountain Company, and its rental value $20,000 a 
year, but was rented to the Bunch Company for the nominal sum of 
$1 per annum. There is no évidence to warrant a finding that the 
elevator was the sole property of the railroad company at that time. 
The only testimony on that point is that the records of the railway 
company show that $1 per annum is received for the rental; but 
whether that is for the use of the right of way of the railway company 
on which the elevator stands, or for the elevator itself, is nowhere 
shown. In another proceeding had in the bankruptcy court for this 
district it appeared that the Bunch Company was the real owner of 
that elevator, and the railroad company, since the institution of this 
suit, purchased it from the trustée in bankruptcy of the Bunch Com- 
pany, with the approval of the court, paying therefor the sum of $93,- 
665 to the trustée in bankruptcy of the Bunch Company. Although 
this fact was not put in évidence in this case, still, as there is no évi- 
dence which the court feels would warrant it to make a finding that 
the railroad company was the owner of the elevator and that its rental 
value is as claimed, the court finds that this claim of the state cannot 
be sustained. 

Another claim made by the state is that among the expenses charged 
to the business of this state there is an item for repairs of ail the tools 
and machinery in the shops of the railway company at Argenta, Ark., 
although the repair work there is not limited to the cars of the Iron 
Mountain, but includes cars of the entire Missouri Pacific system. 
The amount charged to the state of Arkansas on this account is $48,- 
671.67, or 77 per cent, of the entire amount paid out at that shop for 
the repairs of thèse tools. It is claimed that this large sum is expend- 
ed at the Argenta shops, because they are the largest of the entire 
System. The other shops are in Missouri and Kansas; but they are 
much smaller. There are also some other small repair shops on other 
parts of the System. There is nothing in the évidence to indicate what 
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would be a proper sum to be charged ; but it is claimed that, as this 
State is charged on equipment with only 55 per cent, of the cost of 
repairs, the charge on this item should be no higher. The évidence 
shows that the cars requiring repairs are usually sent to the nearest 
shop, and as many of the cars of the Missouri Pacific equipment, when 
needed, were used on the Iron Mountain Railway, thèse cars, when 
in need of repairs, were sent to the Argenta shops. There is no claim 
that the cost of the repairs of the cars is not properly divided between 
the two Systems ; but tlie cost of the repairs of the tools, it is claimed, 
is not. It is shown by the testimony introduced on the part of the rail- 
way Company that 90 per cent, of the cost of the repairs of thèse tools 
is caused by repairs of locomotives, and thèse ail belong to the Iron 
Mountain Railway Company, and none to the Missouri Pacific Rail- 
way. There would, therefore, be only 10 per cent, of this amount 
which would be improperly charged. The différence would only be 22 
per cent, of this 10 per cent., and, when divided into the six months 
period, would leave the amount so insignificant, less than $150, that 
the net earnings can hardly be said to be affected by it. 

Objections are also made by the state to the item, among the ex- 
penses, of a fine imposed on the Iron Mountain Railway by a court 
of this state for a violation of the law prohibiting the giving of free 
passes to members of the Législature. The évidence fails to show 
whether this was donc with the knowledge or approval of the higher 
officiais of the company, or by the inferior officiais, for whose acts 
the company is, under the statute, responsible. As there is no pre- 
sumption of an unlawful intent, in the absence of proof, the court is 
not inclined to sustain this claim, without determining whether it could 
under any circumstancès be sustained. 

Objections are also made to the expenses of the Memphis and Ft. 
Smith terminais charged entirely to the Arkansas business, although 
ail of the Memphis business being in the state of Tennessee is inter- 
state, and a very considérable part of the Ft. Smith traffic is of that 
nature, and ail the earnings are credited to interstate business. The 
uncontradicted évidence shows that the Memphis terminal, which is 
the terminal point of that branch of the Iron Mountain, is used ex- 
clusively for the Arkansas business, and diflfers in no respect from 
what would be incurred if it were in this state, on the west side of 
the Mississippi river, instead of being in Memphis, on the east side of 
that river. This also applies to the Ft. Smith terminais, in so far as 
the Arkansas business is concerned ; the Oklahoma business being 
charged to that state, with its proportion of expense. Thèse matters 
will be considered and allowance made therefor when considering the 
apportionment of expenses between the state and interstate business, 
and thus the injustice to the intrastate business rectified. 

Another claim is that the state of Arkansas is charged with part of 
the salaries paid to Messrs. Phelps and Seibert, shown by the accounts 
of the Iron Mountain to hâve been connected with the légal depart- 
ment at the headquarters in the city of St. Louis, Mo., and of Mr. 
Cox, who was during the year 1907 residing at Little Rock. It is 
claimed on the part of the state that the services of thèse parties were 
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for lobbying, and therefore net a proper charge. But tliere is no évi- 
dence to sustain the claim that the salaries were paid for such services. 
The failure of the railway company to show what the services were 
for which they were compensated does not justify the court in finding, 
upon a mère suspicion, that they were for services vv'hich are unlawful 
and against pubhc pohcy. The burden to prove an unlawful act is 
upon the party charging it, and will not be presumed, in the absence 
of évidence to that effect. 

The rentals paid by the Iron Mountain Railway for the use of the 
Van Buren bridge of the St. Louis & San Francisco Railway Company, 
and for the use of the tracks of the Southwestern Railway from Para- 
gould, Ark., to the Missouri state line, both being used solely for inter- 
state traffic, it is claimed by the state that no part of that expense 
should be charged to the intrastate business. The court finds from the 
évidence that while the intrastate business niakes no use of thèse fa- 
cilities, and therefore obtains no direct benefit from them, the indirect 
benefits, by relieving the tracks of the company of the interstate trains 
using thèse leased facilities would make it inéquitable not to charge it 
with its proportion. The amounts involved are comparatively small, 
still that fact alone would not prevent the court from making allow- 
ance therefor, if, in its opinion, it would be équitable to do .so. 

[16] It is also claimed that the intrastate business should not be 
charged with any of the expense of commercial agents and solicitors 
employed by the railway companies in différent sections of the coun- 
try, because, the contention is, they only solicit interstate business. 
But the évidence on the part of the railway companies shows that 
indirectly the intrastate business receives its full share of the business 
obtained through thèse agents. If a theatrical company, intending to 
corne to Arkansas, is induced to corne over that road into the state, 
it will then continue to use that road for its intrastate trips to other 
cities in the state. Also, new industries and homeseekers induced by 
the efforts of thèse men to locate in this state add materially to their 
intrastate business. For thèse reasons the court is of the opinion that 
the state business is properly chargeable with its proportion of that 
expense. 

Some other matters bf this nature, involving small amounts, bave 
been presented by the learned counsel for the state. They were each 
and every one: carefully considered, and are disallowed. To state 
them, and the reasons for the conclusions reached, would make this 
opinion too lengthy, and the amounts involved are too small to jus- 
tify it. 

The items which the court finds should be charged to the companies 
and added to the miscellaneous earnings of the passenger service of 
the Iron Mountain Railway for the six months period are: For divi- 
dend from Pacific Express Company, $15,984; rents from passenger 
station at Little Rock, $2,100— a total of $18,084, making the total of 
miscellaneous earnings from passenger revenue $391,869.47. By 
adding thèse sums to the other passenger revenue, il naturally changes 
the percentages to some extent. As changed they will be as follows : 
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Passeiiger Revenue. 

Percentage 
of Passeii- 
Amount. ger Revenue. 

I^îtate $ 830,542.20 46.55 

Interstate 568,470.21 31.08 

Miscellaneous ;:!01,809.47 22.37 



Total passenger eaniings ,?], 790.887.88 100.00 

Dividing the miscellaneous earnings between state and interstate 
upon that basis, the resuit is: 

Passenger 

Revenue. Per Cent Miscellaneous. Total. 

State ....... $ 8;56,542.20 50..54 $2,33,318.80 |1.069,S01.00 

Interstate ... 508,476.21 40.46 158,550.67 727,026.88 



Total ... .$1,405,018.41 100.00 $391,869.47 .$1,796,887.88 

Dividing the miscellaneous of the freight earnings between the state 
and interstate, we hâve the following results : 

Freigbt 

Revenue. Per Cent. Miscellaneou.s. Totiil. 

State $ 640,248.17 13.41 $16,469.41 $ 656.717..58 

Interstate ... 4,133,210.33 86.59 106,345.00 4,2.39,555..33 



Total ... $4,773,458.50 100.00 $122,814.41 $4,896,272.91 

This makes the total earnings of the Iron Mountain Railway in the 
state of Arkansas for the six months ending December 31, 1907, $6,- 
693,160.79. 

Making the same division of the miscellaneous for the Southwestern 
Railway for the six months ending December 31, 1907, the resuit is: 

Passenger Revenue. 

Per Cent. Miscellaneous. Total. 

State $ 246,101.33 59.04 .$44,8.59.44 $ 290.9r!0.77 

Interstate ... 3 70,735.14 40.96 31,122.00 201,857.14 



Total ... $ 416,8.36.47 100.00 ' $75,081.44 $ 492,817.91 

Freight Revenue. 

State $ 173.064.45 9.78 $2,450.97 $ 17.5,515.42 

Interstate .. 1,597,230.02 90.22 22,610.05 1,019,840.07 



Total .. $1,770,294.47 100.00 $25,061.02 $1,795,3.55.49 

Total earnings of Southwestern in the state of Arkansas for the 
six months period ending December 31, 1907, $2,288,173.40. 

Apportionment of Valuation of Property. 

[17 J What basis should be adopted for the purpose of apportioning 
the valuation of the property to each of the tvvo classes of earnings, 
the state and interstate, in order to enable the court to détermine 
whether the earnings of the railroads from its intrastate business un- 
der the rates established by the state Railroad Commission are com- 
pensatory? As the issues in thèse cases involve the entire intrastate 
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business in the state of Arkansas, freight as well as passenger, it is im- 
material how the valuation of the property is apportioned between 
the freight and passenger service. After ascertaining the proportion- 
ate net earnings from ail sources of the intrastate business, it can be 
ascertained what they yield on the entire investment, as apportioned 
between the state and interstate business, and the main issue involved, 
whether the rates are compensatory or confiscatory, satisfactorily de- 
termined. 

On the part of complainants it is claimed that the revenue basis, 
pure and simple, should be adopted for that purpose, because it is 
claimed that values of railroad property, like ail other property, dé- 
pend to a great extent upon its producing capacity and net earnings. 
On the other hand, it is claimed that the division should be made on 
the basis of the ton mileage, because that is the use to which the prop- 
erty is put; and it is urged that the higher the rates for intrastate 
traffic are the greater will be the proportion of the valuation charged 
to that part of the earnings, or, in the language of the learned counsel : 

•'When they use the revenue to divide the property, instead of uslng the 
ton miles, and the ton mileage is the expression of the use of the property, 
they hâve assigned 90 per cent more — that is, the relation that 7 bears to 
13 per cent. — to the state business upon which they expect to eam a return. 
* * * AVhen they hâve divided the property on a revenue basis, it takes 
almost double the use of the property. They hâve assigned 90 per cent, more 
property to state use than it actually uses, in addition to assigning 100 per 
cent, on account of the double amount of state business revenue per ton 
per mile over interstate." 

In estimating the value of property, its net income, if not the most 
important, is certainly a very important, factor. A building in New 
York City is valued much higher than a building exactly like it, and 
the érection of which cost the same price, situated in Little Rock. 
The reason therefor is that the income from its rentals is much higher 
in the former city than in the latter. So a building in L,ittle Rock, or 
any other city, on its main business street, is of much greater value 
than if standing in the suburbs, although both buildings may be ex- 
actly alike, put to the same uses, and cost the same. That the same 
rule should and does apply to railroads is shown by the market value 
of the stocks. While the share of a railroad whose earnings enable 
it to pay a 6 per cent, dividend annually will command a premium on 
its face value, those of a railroad earning no dividends, and whose 
income is barely sufficient to earn the fixed charges, are practically 
worthless, or will sell for a very low price, and that only on spécu- 
lative grounds. 

Take two roads, one in a level country, with practically no grades, 
inexpensive to maintain, and constructed, by reason of thèse facts, 
at a low cost, while another road, built in a mountainous, rocky coun- 
try where it was necessary to do a great deal of expensive blasting 
of rock, building tunnels, with heavy grades and many curves. The 
latter road cost probably three or four times as much to build as the 
former, yet, owing to the level grades, absence of sharp curves, and 
more productive lands along its line, the earnings of the former are 
much greater than of the latter. Not only that, but, owing to the 
grades, the one road can carry only half as many cars as the other. 
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The consumption of fuel, and added to thèse the greater outlay for 
wages to employés, cause expenses to be so great as to leave small net 
earnings for that road whose cost was greatest, while the net earnings 
of the other are sufficient to pay large dividends. Can there be any 
doubt that the value of the first will be much greater than the latter, 
and that its shares will sell for a much higher price? The value of 
every investment or property is measured, to a large extent at least, 
by the value of its use, not by its use divorced from its value. The 
value of a railroad for taxation, it lias been uniformly held by the 
courts, may properly be determined by the value of its bonds and 
stocks. Without citing the numerous cases decided by the courts, both 
State and national, approving this method of assessing railroad, tele- 
graph, and other property of this nature, the foUowing may be refer- 
red to: State Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 663; 
Kentucky Railroad Tax Cases, 115 U. S. 321, 6 Sup. Ct. 57, 29 L. Ed. 
414; Western Union Telegraph Co. v. Massachusetts, 125 U. S. 530, 
8 Sup. Ct. 961, 31 L. Ed. 790; Pullman Co. v. Pennsylvania, 141 U. 
S. 18, 11 Sup. Ct. 876, 35 E. Ed. 613; Columbus, Southern Railway 
Co. v. Wright, 151 U. S. 470, 14 Sup. Ct. 396, 38 L. Ed. 238; Pitts- 
burgh, etc., R. R. Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. 1114, 38 
L. Ed. 1031 ; Adams Express Co. v. Ohio, 166 U. S. 186, 17 Sup. 
Ct. 604 (41 h. Ed. 965), where the court said: 

"Whatever property is worth for the purpose of ineome and sale, it is 
worth for the purpose of taxation." 

And this is the rule sanctioned by the Suprême Court of Arkansas. 
Wells Fargo Express Co. v. Crawford County, 63 Ark. 576, 40 S- 
W. 710, 37 E. R. A. 371. 

This is evidently the rule recognized and acted on by the railroad 
assessing board of the state of Arkansas, as shown by the évidence in 
this case. The main line of the Iron Mountain Railroad is practically 
a water-level road — no mountains to cross, no rocks to blast or tunnels 
to excavate, and the leading commercial cities and industries of the 
state along its line. On the other hand, the White River branch of 
that road was the most expensive road ever constructed in the state. 
Miles of it had to be eut out of rock, and tunnels eut through rocky 
mountains. There are no large cities along its line, and the country 
but sparsely settled. Owing to the heavy grades and the many curves, 
made necessary by the topography of the country, it cannot possibly 
carry as many cars to a train and transport freight as economically as 
the main line. The state officiais, charged by law with the duty of 
assessing the property, must hâve taken thèse facts into considération 
when they assessed thèse railroads. The White River branch, in spite 
of its great cost, was in 1907 valued by that board at $19,000 per mile, 
and assessed on the basis of 50 per cent, of its value at $9,500, while 
the main line was valued at $45,000 per mile, and assessed at 50 per 
cent, of that sum, at $22,500 per mile. 

For thèse reasons, the earning capacity of a railroad is the most 
important factor to be taken into considération in determining its 
value. As shown above, it has been taken into considération by the 
assessing officers of the state, and should be taken into considération 
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for the purpose of determining the apportionment of values in thîs 
case. If, by reason of the higher rates allowed by the state tariff, the 
net earnings of the property are increased, the value of the property is 
correspondingly increased, and the assessment for taxation made ac- 
cordingly. The proportions assignable to the intrastate business in 
the State, based upon the assessments of 1907, for the six months end- 
ing December 31, 1907, are: 

Iron Mountain $5,158,206.56 

Southwestem $1,634,350.00 

Bases for Apportionment of Expense. 

[18] The most important and serions problem to be determined is 
the basis to be adopted for apportioning the expense between the inter 
and intra state business. Smyth v. Ames, 169 U. S. 466, 541, 18 Sup. 
Ct. 418, 42 L,. Ed. 819, has conclusively established as a rule of law 
that: 

"The reasonableness or unreasonaWeness of rates prescrlbed by a state for 
the transportation of persons and propertj' wholly within its liniits must be 
determined without référence to the interstate business. The state cannot 
justify unreasonably low rates for domestic transportation, considered alone, 
upon the ground that the carrier is earning large profits on Its Interstate 
business, over whlch, so far as rates are concerned, the state has no con- 
trol." 

It is therefore absolutely necessary to détermine how thèse expenses 
should be apportioned between the two classes of earnings without 
injustice to either party. AH parties agrée that there are no fixed 
bases which will enable the court or the most experienced railroad 
statistician to make that apportionment with mathematical accuracy. 
Ail that can be done is to adopt those bases which will come nearest 
being right. As stated by Mr. Justice Brewer, in Chicago, etc., Ry. 
V. Tompkins, 176 U. S. 167, 178, 20 Sup. Ct. 336, 340, 44 L. Ed. 417: 

"If the court meant siniply that it could not détermine that fact [the ac- 
tual eost of the local earnings] with mathematical accuracy, basing it upon 
testlmony of the exact amount of money paid out for dolng such worli, it Is 
undoubtedly true; but there are many things that hâve to be determined by 
court and .lury in respect to which mathematical accuracy is not possible. 
Talie the ordinary cases of condemnation of real estate. * * * Such tes- 
timony is not to be disregarded simply because it cannot demonstrate by 
figures the exact amount or per cent, of the extra cost. It is obvious on a 
little rellection that the cost of moving local freight is greater than that of 
moving through freight, and equally obvious that It Is almost, if not quite, 
impossible to détermine the différence with mathematical accuracy." 

The first matter to be considered is what theory to adopt. Coun.^el, 
as well as accountants, statisticians, and railroad men of expérience, 
differ as to which one should be adopted. On the part of complain- 
ants, it is claimed that the straight revenue basis furnishes an approxi- 
mately correct resuit of the net earnings of each class of traffic, and no 
other will come as near it. On the other hand, the contention on the 
part of the state is that for freight the ton mile basis, and for passen- 
ger earnings the passenger mile basis, will produce the more correct 
results. The train mile basis is conceded by ail as the least accurate. 

This question is not raised for the first time in thèse cases. It 
seems to hâve been considered as an important factor in every rate 
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case, and has perplexed other courts as much as it has this. The 
authorities on the subject are anything but harmonious, although the 
largest number of décisions, especially of the national courts, f avers 
the contention of complainants. But a careful considération of the 
f acts in each case, and the various methods employed to reach results, 
shows that neither of them will produce approximately correct resuhs, 
if no other factors are taken into considération. 

The straight revenue theory, as advanced by the learned counsel and 
accountants of the railroads, is clearly wrong, as none of them takes 
into considération the increased rates charged for the intrastate traffic. 
No further proof of the fallacy of this theory is required than the 
examples and calculations of the accountants for the railroads in the 
exhibits filed with their testimony. Mr. Nay, who, at the time he tes- 
tified, had 2)7 years' expérience as a railroad accountant, having begun 
as a clerk of statistics, and was, at the time his testimony in thèse 
cases was taken, the comptroller of the Chicago, Rock Island & Pacific 
Railway Company, one of the great railroad Systems of the country, 
gave the following illustration for the purpose of establishing the cor- 
rectness of his theory, and to controvert, as he states, "an argument 
which is sometimes used to the effect that using the revenue basis is 
like traveling in a circle, and those who take that position claim that, 
when the revenue of intrastate traffic is doubled, the operating ex- 
penses are also doubled, and the end is just the same as in the be- 
ginning." He thereupon gives the following illustration to demonstrate 
the fallacy of that argument, as he states : 

"Plrst, take, for illustration, a small railroad, with freight operating rev- 
enue of $100,000 and frelglit operating expenses of $80,000, of which the in- 
trastate freight traffic is $25,000, and the Interstate freight traffic is $75,000. 
iWe hâve the following statement: 

Intrastate. Interstate. Total. 

Operating freight revenue $25,000.00 $75,000.00 $100,000.00 

Operating freight expenses, dlvide the 

expense between the intrastate and 

Interstate on a revenue basis, and 

it would be as f ollows : 20,000.00 60,000.00 80,000.00 

Net operating freight revenue $5,000.00 $15,000.00 $20.000.00 

"Suppose that the rates on intrastate freight traffic are increased, so as 
to exactly double the intrastate freight revenue, leaving the Interstate' freight 
revenue just the same. and the operating freight expenses exactly the same 
— an impossible condition in actual practiee, but the extrême condition is 
used. in order to oniphasize the error of the argument that doul)ling the 
intrastate revenue in such a case would double the Interstate expenses. After 
(loubliiig the intrastate freight revenue just mentloned, we would hâve the 
following statement: 

Intrastate. Interstate. Total. 

Operating freight revenue $50,000.00 $75,000.00 $125,000.00 

Operating freight expenses to intra- 
state revenue, nearly 40 per cent, of 
the total revenue, the operating ex- 
penses of $80,000 divided on tlie rev- 
enue basis would now be 32,000.00 48,000.00 80,000.00 

Net operating freight revenue $18,000.00 $27,000.00 $ 45,000.00" 

181 F.— 21 
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"From this it will be seen that, altliough thê intrastate freight earn- 
ings were increased $25,000 after the intrastate tariff rates had been 
raised 100 per cent, without any increase in expenditures', in the final 
resuit it is the beneficiary to the extent of $13,000 only, while the in- 
terstate 'earnings, with no increase in thèse rates, increased $12,000. 

Mr. R. S,. Kimbell, the auditor of one of the complainant railroads, 
was reqnested to make a similar calculation, and the resuit was the 
same as that of Mr. Nay. His calculations are filed as Exhibit 23 to 
his déposition. 

That such a ruie cannot be adopted was clearly shown by Mr. Jus- 
tice Brewer, in Chicago, Milwaukee & St. Paul Ry. Co. v. Tompkins, 
wherç, speaking of such a contention, lie said : 

"But that there was sonie fallacy In this reasoning would seem to be sug- 
gested by the fact that, although the défendants' schedule would hâve re- 
duced the actual receipts 15 per cent, on the passenger and 17 per cent, on 
the freight business, the earning ciipacity for the last year was dimiuished 
only one-tenth of 1 per cent. Such a resuit indieates that there is something 
wrong in the process by which the conclusion is reached. That there was 
can be made apparent by further computatipr(S, and in them we will take even 
nurriberë as more easy of compréhension. Supiiose the total value of the 
property Ih South Dakota was $10,000,000, and the total receipts both from 
interetate and local business were $1,000,000. one-half from each. Then, ac- 
cording to the method pursued by the trial court, the value of the property 
used in earning local receipts would be $5,000,000, and the per cent, of re- 
ceipts to value would be 10 per cent. The Interstate receipts being im- 
changed, let the local receipts by a proposed schedule be reduced to one-fiftli 
of what they had lieen, so that, instead of receiving $500,000, the compauy 
only receives $100,000. The total receipts for Interstate and local business 
being then $600,000, the valuation of $10,000,000, divided between the two, 
would give to the property engagea in earning Interstate receipts in round 
numbers $8,3.3.3,000, and to that engaged in earning local receipts $1,667,000. 
Buti tf $1,667,000 worth of property earns $100,000, it earns 6 per cent In 
other words, although the actual receipts from local business are only one- 
flfth of what they were, the earning capacity is three-fifths of what it was. 
And, turning to the other slde of the problem, it appears that, if the value 
of the property engaged in Interstate business is to be taken as $8,333,000, and 
it earned $500,000, its earning capacity was the same as that employed In 
local business, 6 per cent. So that, although the rates for interstate business 
be undisturbed, the process by wliich the trial court reached its conclusion 
discloses the same réduction in the earning capacity of the property em- 
ployed in interstate business as in that employed In local business, in which 
the rates are rèduced." 176 U. S. 176, 20 Sup. Ot. 339 (44 L. Ed. 417). 

On the other hand if the ton mile basis is adopted for the division 
of the operating expenses between inter and intra state earnings, with- 
out considering the additiona! expenses of the local business which it 
is conceded by ail exists although they differ as to the percentages the 
resuit would be just as far wrong as the other. But if proper allow- 
ances are made for the higher rate received for local business and also 
for the increased cost of the local business as it appears from the 
évidence, it is wholly immaterial which of thèse two théories is 
adopted, whether the revenue or the ton mile basis, as the results will 
be the same. As an illustration of the correctness of this statement 
the f oUowing example will serve : 

Adopt as factors that the entire earnings in the state from freight 
are $2,000,000, and that $750,000 of that was realized from 75,000,000 
ton miles of intrastate freight, and $1,250,000 from 250,000,000 ton 
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miles of interstate business, thus showing that from the intrastate 
business the earnings were 1 cent per ton mile and from the interstate 
business 5 mills per ton mile. The articles carried, it is assumed, are 
practically the same. The cost of the entire business was $1,500,000, 
and the cost of the local business is 200 per cent, greater than that of 
the through business. The calculations on thèse factors on the reve- 
nue and ton mile bases were made by the accountants of the railroads 
and the state, and are as f ollows : 

Calculations made by accountants of the railroads: 

Revenue Basis. 

Ainount. Per Cent 

Intrastate $ 750,000 ' i 37.50 x 11/2=56.25 47.37 

Interstate 1,250,000 62.50 62.50 52.63 



$2,000,000 100.00 118.75 100.00 

The total expenditures of $1 ,.500,000, divlded upon thèse percentages and 
deducted from the gross earnings, wlll resuit in the following net earnings: 

Intrastate, Interstate. Total. 

Gross revenue $750.000 $1,250,000 $2.000,000 

Opéra ting expansés 710,550 789,450 1,500,000 

Net earnings $.S9,450 $460.550 .«PSOO.OOO 

Ton miles 75,000,000 250,000,000 325,000,000 

Cost per ton mile 9.474 3.158 4.615 

Ton Mile Basis. 

Amount. Per Cent. 

Intrastate 75.000,000 23.08 x 3=69.24 47.37 

Interstate 250,000,000 76.92 76.92 52.63 

Total 325,000,000 100.00 146.16 100.00 

Intrastate. Interstate. Total, 

Gross revenue $750,000 $1,250,000 $2,000,000 

Operating expenses 47.37 52.63 100 

$710,550 $ 789,450 $1,500,000 

Net earnings $39,450 $ 460,550 $ 500,000 

Intrastate. Interstate. Total. 

Ton miles 75,000,000 250,000,000 325.000,000 

Cost per ton mile 9.474 3.15S 4.G15 

Calculations made by accountants for the state : 

Revenue Basis. 

Intrastate. Interstate. 

Interstate, 62.5 per cent., at 5 niills per ton mile ; 
intrastate, 37.5 per cent., at 1 cent per ton mile $750,000 $1,250,000 

Expenses (state costing 200 per cent, more than inter- 
state, or tliree times as much as interstate, ou ton 
mile basis, thus allowing 200 per cent, greater cost 
on ton mile basis) : Interstate. .52.63 per cent., at 
$.003158 per ton mife ; Intrastate, 47.37 per cent., 
at $.009474 per ton mile 710,550 789,450 



Net earnings on this basis $ 39,450 $460,550 
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Ton Mile Bagis. 

Interstate, 62.5 per cent., at % cent per ton mile ; In- 

trastlte, 37.5 per cent., at 1 cent per ton mile $750,000 $1,250,000 

Erpenses (state costlng 3 times as much as Inter- 
state per ton mile): Interstate, 52.63 per cent, at 
$.003158 per ton mile; intrastate, 47.37 per cent, 
at , $.009474 per ton mile 710,550 789,450 



Net earnings on this basis $ 39,450 $460,550 

The same resuit is reached by applying to the ton mile basis the rule 
laid down by Mr. Justice Van Devanter when the temporary injunc- 
tions in thèse cases were granted by him. 

Tonnage per Ton Mile. 

Interstate 250,000,000 ' 250,000,000 

Intrastate 75,000,000 x 3=225,000,000 



Total 475,000,000 ton miles. 

Dividing the ,$1,500,000 expeuse by the sum of 475,000,000 shows the cost 
per ton mile to be $.003158. 

Interstate 250.000,000 x $.00315S=$7S9,450 

Intrastate 225,000,000 x $.003158=$710,550 

Deducting thèse sums froui the earuings leaves: 

Net 
Earnings. Expenses. Earnings. 

Interstate ..:.. ..$1,250,000 $789,450 $460,550 

Intrastate , 750,000 710,550 39,450 



Total $2,000,000 $1,500,000 $500,000 

Frôm this it clearly appears that a great deal of this voluminous 
testimony of the accôuntants for both parties as to what theory shoûld 
be adopted, and the elaborate argument of counsel on that question, 
need only be made use of for the purpose of ascertaining some of the 
items which will show the différence of cost between the two classes 
of traffic. For that purpose the testimony on the différence of cost, 
as well as différence in rates, will hâve to be carefuUy considered, and 
the findings will détermine how the apportionment should be made. 

While the évidence is of such a nature that, whatever conclusions 
the court may reach, they will not be mathematically accurate, it dif- 
fers in no respect from other uncertain questions of fact which hâve 
to be determined by a court or jury, as stated in the excerpt from the 
Tompkins Case hereinbefore copied. But to ascertain the cost of the 
différent items of expense it is impossible to adopt either theory to 
the exclusion of the others in ail matters. For some items the revenue 
theory will necessarily hâve to be adopted, while in others the ton 
mileage, car mileage, or train mileage are the only bases which will 
enable the court to détermine from the évidence in thèse cases how the 
différent items of expenditures should be apportioned. After ascer- 
taining the différence of the cost of expenditures and the différence in 
the rates between state and interstate transportation, the final déter- 
mination of what the net earnings of each road on its intrastate busi- 
ness are can be as correctly ascertained by adopting the revenue as the 
ton mile basis. 
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In ter and Intra State Tariff Rates — Freight. 

Whether the ton mile, car mile, train mile, or revenue basis is 
adopted to arrive at correct results, it is necessary to ascertain the re- 
lation of tlie tariff rates charged for the Interstate business and those 
charged for the intrastate business; for, if the latter are sufficiently 
high to make up the différence in cost found to exist between the two, 
then that différence has been fully provided for, and to make any ad- 
ditional allowance therefor would be doubling the cost, and to that 
exteht doing an injustice to the state. Or, in other words, if the évi- 
dence shows that, while the Interstate earnings are compensatory, the 
intrastate rates are so low as to make them noncompensatory, and if 
it is shown that the différence in cost of the two classes of traffic is 
100 per cent., but that the rates for the intrastate are 100 per cent, 
higher than those charged by the roads for the through traffic, then 
there would be no cause for inference by the courts. That the Inter- 
state rates are too low is not claimed in thèse cases; the intrastate 
rates being the only ones complained of. In fact, it is shown by the 
évidence that the net earnings of the entire Iron Mountain System 
were sufficient to pay for the year 1907 and for several years prior 
thereto a dividend of 10 per cent, on its capital stock, after paying 
the intereSt on its bonded mdebtedness. 

Taking up the f reight tarife tirst : It is claimed on the part of the 
State that the rates charged for the state business exceed those for 
the through business on the Iron Mountain 98 per cent., the earnings 
for the local business being 13.377 mills per ton mile, and for the 
through business 6.75 mills; and on the Southwestern they exceed 
141 per' cent., the earnings for the local business being 20.945 mills 
and for the through 8.665 mills for the ton mile. The statistics of the 
tvi'o roads, as 'shown by tlië statements filed, sustain thèse figures; but 
it must be conceded that, unless the commodities hauled in the state 
and throUgh business are'pràctically the same, thèse figures cannot be 
adopted as proper factors for the détermination of that question. 
This is easily proven by the following simple example : If the state 
business carries one-half high-class traffic at 3 cents a ton mile and 
one-half Ibw-class at 1 cent per ton mile, the average of the entire 
traffic would bë' 2 cents; but if it carries oiily 25 per cent, high-class 
commodities at 3 cents and 75 per cent, low-class at 1 cent, the' average 
■would at once be reduced to 1.5 cents per ton mile, a différence of 
33y:i per cent. 

The hèaviest tonnage in interstate traffic consists of lumber and 
grain, which are carried at the Ipwest rates. Grain constitutes 13.75 
per cent, of thé entire tonnage on the Iron Mountain, and something 
less on the Southwestern. The grain tonnage in local traffic is prac- 
tically negligible. Other commodities of a low class, such as cernent, 
sait, and iron, are transported almost exclusively in interstate traffic, 
whilè pràctically very few, if any, very low-class commodities are 
carried in local traffic to the exclusion of the through. But it is un- 
necessary to go into détails to show that the différence in the earnings 
of the two traffics is largely affected by the commodities carried, and 
the changes in ton mile earnings at différent times are caused by the 
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shifting of the commodities transported. In the opinion of the court 
this is conclusively shown by the fact that, although the rates, inter as 
well as intra state, of both roads, the Iron Mountain and Southwest- 
ern, as established by the Arkansas Railroad Commission, and the tar- 
iffs published by the roads for interstate business, are identical, the 
earnings of the Southwestern on local business are 20.945 mills per 
ton mile, while those of the Iron Mountain are only 13.377 mills, a 
différence of over 55 per cent., and on interstate business the earnings 
of the Southwestern are 8.665 mills and those of the Iron Mountain 
6.75, a différence of 20 per cent. This différence is, in part at least, 
explained by the fact that the Iron Mountain carries a great deal of 
coal in inter as well as intra state traffic, having branches through the 
coal fields of the state; 22.83 per cent, of the entire state traffic of the 
Iron Mountain being of that character. This is carried at an average 
of 6 mills per ton mile, against 13.377 mills for the entire business. 
The Southwestern transports very little coal, practically none local 
and comparatively little interstate. Other low commodities carried 
in much larger quantities locally by the Iron Mountain than the South- 
western are stone, brick, and lumber; the local lumber carried on the 
main line of the Iron Mountain, and especially when reduced to ton 
miles, being considerably greater than on the Southwestern, owing to 
the fact that most of the large cities of the state are on that line, and 
the number of sawmills on the north half of that line in the state be- 
ing few as compared with those on the Southwestern. The Arkansas 
standard distance tariff shows that stone, which constitutes 7.20 per 
cent, of the total state traffic on the Iron Mountain, was required to be 
carried at an average rate of 5^4 rnills per ton mile ; lime, brick, and 
cernent, which constitute 6.13 per cent., were carried at the same rate. 
The length of the haul is another important matter to be considered ; 
for, as the rate per mile gets lower under the state distance tariff as 
the distance increases, the shorter the haul the greater the revenue is 
per ton mile. 

That the shifting of commodities is the principal cause of thèse dif- 
férences in earnings per ton mile is f urther shown by the testimony of 
Mr. Kimbell. At the request of counsel for the state he prepared a 
statement (Exhibit G) of the earnings of the Southwestern for the 
month of January, 1909, after the temporary injunction had been 
granted, and the higher rates made by that road had been put in effect. 
This showed an increase of 96.1 per cent, of the intrastate earnings 
for the ton mile; but a statement prepared by him showing the rev- 
enue under the then current rates, and what it would hâve been un- 
der the commission rates (Exhibit 58) shows that the actual increase 
of the rates was only 48.18 per cent., a différence of almost 100 per 
cent. 

It is theref ore impossible to adopt thèse figures as proper f actors 
for the purpose of ascertaining, the différence between the two rates. 
The only method by which this can be ascertained with anything near 
accuracy is to compare the state rates as established by the State Rail- 
road Commission with the interstate tariffs of the railroads, taking 
into considération the différent commodities and quantities carried in 
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local and through traffie. And this comparison is at best only ap- 
proximately correct. The transstate rates are considerably lower than 
the Arkansas state rates, and they constitute 51.16 per cent, of the 
entire tonnage in Arkansas over the Iron Mountain, and considerably 
more on the Southwestern. For some commodities the interstate 
rates, especially between Arkansas and Louisiana and Missouri and 
Arkansas, are higher than the local rates. This is due to the fact that 
in many instances they are carried under the state tariff at commodity 
rates, while under the interstate tarilïs they are transported at class 
rates. The lowest rates in the interstate (or rather transstate) traffie 
are those which are controlled by zones and conimon points ; there 
being 2,600 common points in the state of Texas which carry the same 
rates regardless of distance. On behalf of the railroads it is claimed 
thèse great différences are more apparent than real. The Texas com- 
mon points are explained very fully and clearly by Mr. Perkins. He 
says: 

"In establishing the rates to this territory froni St. IjOui| and the East, 
we hâve a peculiar condition, in that the Texas territory is entered by the 
transportation Unes from three sides ont of a possible four. The Missouri, 
Kansas & Texas, the Santa Fé, and the Friseo enter the state from the north : 
the Iron Mountain, the Cotton Belt, the Vieksburg, Shreveport & Pacific and 
the Texas & Pacific from the east; the Southern Pacific, the Illinois Central, 
and alscf tîiè steamer Unes from the Atlantic coast enter from the south. 
Denlson, Tex., a point in the extrême northern part of the state, and reached 
by the Missouri, Kansas & Texas and FHseo, wlU produce the minimum haul 
for those two Unes from St. Louis or the East; while a similar shlpment to 
the same point of destination, handled by the Illinois Central and the South- 
ern Pacific through New Orléans, Houston, and then north, would diïer the 
maximum haul for that route. A shlpment to Houston, Tex., ronted via Mis- 
souri, Kansas & Texas, the Santé Fé, or Friseo, would offer nearly the maxi- 
mum haul for shipments handled by either of thèse routes; while, if routed 
via the Illinois Central or the Southern Pacific, it would yield the maxinium 
haul via that route. This is true in nearly ail parts of the state, and indl- 
cates very largely why a blanket zone in the state of Texas is necessary. If 
the Cotton Belt or the Iron Mountain Railroads were the only routes by 
which to réach the state of Texas, the conditions would be entirely différent. 
We could then, and would no doubt, mnke our rates on a graded scale, mak- 
ing them higher as they proceeded south or southeast through the state." 

The transstate lumber business is 10 per cent, of the entire trans- 
state, equal to over 5 per cent, ôf the entire tonnage. The roads only 
sOlicit that business nearest to them, and in any event it is hardly rea- 
sonable to suppose that any considérable business originating in the 
southern part of Texas would be given to the roads entering the state 
from the north, or vice versa, as the delay in the transportation, 
which must be considérable, would be sufficient to prevent it. Besides, 
the Connecting lines will naturally transfer their freight to the short- 
est line, in order to obtain for their roads the maximum proportion 
possible. This also applies to the citrus movement from California, 
which the testimony shows is not solicited by thèse roads, and prac- 
tically none transported over their lines; in fact, none over the South- 
western. 

Mr. Watson, the assistant gênerai freight agent of the Southwest- 
ern, in testifying to refusais to accept shipments offered to his road 
where, owing to river compétition, the rate was too low to be profit- 
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able, gave the following explanation, when asked what the principle 
upon which traffic men act in determining when they will not solicit 
or take business : 

"When the business is unremunerative, or wlll not yield a fair rate for the 
services we are requlred to perform after dedueting the arbitrary we niust 
pay." 

This, he déclares, is a universal rule with his road and ail others. 
The lumber and grain zones are controlled by commercial and compéti- 
tive conditions, and yield but small profits at the rates carried ; but, 
on the pther hand, cars loaded with grain from the North are loaded 
with lumber on the return trip, thus creating a reciprocal haul, which 
is an important item in the earnings of every road, and is taken into 
considération by ail rate makers. Besides, the low rates on lumber, 
enabling the mills of the far South to compete with those farther 
north and nearer the commercial centers, aid in the development of 
the country, which would otherwise remain unsettled, and thus give 
the roads conUderable high-class traffic and create local business which 
otherwise would not exist. To that extent the local traffic is indirectly 
benefited. In addition to this, the state tariff also provides for sOme 
zones for commercial reasons, and compétition necessarily compels the 
considération of compétitive points. In order to enable coal mine op- 
erators in the extrême western part of the state to compete with those 
nearer the center of the state, the state commission has made a blanket 
rate, applying the Coal Hill rate, which is 114 miles from LittlCiRock, 
the railroad and geographical center of the state, to ail mines west of 
it in lyOgan, Franklin, and Sébastian counties, extending to the west- 
ern state line, a différence of over 50 miles in some instances. It has 
also made the Spadra rate applicable to ail coal mines on the Dar^ 
danelle & Russellville road to ail points in the state north, south, and 
east of L,ittle Rock. On sugar there is a blanket rate, including in 
those rates every road in the state, regardless of the nurnber of roàds 
over which it is handled, to ail points ISO miles and over. Compéti- 
tive points in the state take the tariff of the shortest road of necessity ; 
for it is a rule in railroad tariffs which may be called axiomatic that 
the shortest road establishes the rate for ail compétitive roads in that 
territory. While the compétitive points in Arkansas are not so many, 
still, considering the length of the hauls and the volume of business 
(8 per cent, only of the entire traffic on the Iron Mountain and 2.95 
per cent, on the Southwestern), they are sufficiently numerous to re- 
quire considération in determining the différence in rates. A few il- 
lustrations will show what they are. The following are some of the 
points which are compétitive, and there fore niust be served by ail 
roads at the rate fixed by the shortest road, and from Little Ropk to 
other points in the state the différences in mileage are hère given: 

Camden: 

Irou Mountain 93 miles 

Southwestei'n 124.5 miles 

Fordyce:. 

Rock Island 82 miles 

Southwestern 95 miles 
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Warren: 

Rock Island S6 miles 

Iron Mountain 149 miles 

Helena: 

Iron Mountain 160 miles 

Rock Island and ArUansas Jlldiaad 118 miles 

Paragould: 

Iron Mountain 1*5-" ""^es 

Southwestern lî>'<' ""'es 

Jones tioro : 

Iron Mountain 147 miles 

Southwestern 176 miles 

Newport: 

Iron Mountain 80 miles 

Kock Island 117 ""les 

Texarkana : 

Iron Mountain W» miles 

Southwestern 207 miles 

Forrest City: 

Iron Mountain 117 miles 

Rock Island 88 miles 

Brinkley: 

Rock Island 64 miles 

Southwestern 101 miles 

Crossett: 

Iron Mountain 114 miles ■ 

Rock Island 138 miles 

Hope: 

Iron Mountain 112 miles 

Southwestern 173 miles 

Bridse Junction: 

Iron Mountain 146 miles 

Rock Island 129 miles 

Southwestern 185 miles 

Texarkana to Ft. Smith: 

Iron Mountain 208 miles 

Kansas City Southern 160 miles 

Helena to Fine Bluff: 

Iron Mountain 203 miles 

Southwestern and Arkansas Midland 100 miles 

As it is conceded by ail parties that the longer the haul the less the 
expansé per mile, the zones naturally increase with the length of the 
haul. This is fully recognized by the Arkansas Railroad Commission 
in its distance tariff. With few exceptions, as the distance increases 
the mileage rates proportionately decrease. 

In the class rates the increase in the rates is made every 5 miles for 
the fîrst 100 miles. When the distance is over 100 miles, the increase 
of rates is for every 10 and in some instances 20 miles, and over 200 
miles for every 20 or 30 miles. The commodities tarifï, under which 
the great bulk of the local business moves, with few exceptions, in- 
creases the rates every 25 miles for the first 100 miles, and if over 100 
miles for cery 50 miles, and on a number of commodities the zones 
are larger. On lumber and other forest products, for the irrst 100 
miles, the increase in rates is every 25 miles, and over 100 miles every 
50 miles. The same différence is made on packing house products 
and grain. On sait the same rates apply to 200 miles as to 100 miles. 
For forest products, rough material, when the manufactured product 
is reshipped over the same Une bringing in the rough material, the 
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rates are much lower than the regular tariff. For the first 50 miles it 
is 2 cents per hundred, for the next 50 miles 21/2 cents, for the next 
50 miles 3% cents, from 150 to 250 miles 5 cents, and over 250 miles 
8 cents. As nearly ail the lumber when manufactm-ed, is reshipped, 
this latter rate practically applies to nearly ail the rough material of 
forest products except that carried to the mills by the tap lines. iVs 
construed by the Suprême Court of the state, this rate also applies 
when the reshipment of the manufactured product is made to points 
outside the state of Arkansas. Chapman & Dewey Lumber Co. v. 
Jonesboro, L. C. & E. Ry. Co., 133 S. W. 1119. 

Another important matter to be considered in this connection is the 
fact that the Arkansas distance tariff, in fixing the minimum weight 
of car loads, is on an average 40 per cent, lower than for interstate 
transportation. The only commodity for which the minimum is fîxed 
at 40,000 pounds is fire brick ; the only commodities at 30,000 pounds 
a car are common brick, sawdust, iron, staves, and stone; coal at 25,- 
000 pounds; 18 commodities including lumber and forest products, 
at 24,000 pounds ; and the rest, at 20,000 pounds and less. On the 
other hand, the average capacity of the Iron Mountain cars is 67,000 
pounds, and the minimum fixed by the Western classification on 
through business averages 40 per cent, more than that of the state. 
Most of the coal cars used in interstate traffic carry 100,000 pounds. 
The différence between the minimum of car loads as established by 
the state commission and the Western classification was ascertained 
îjy the court by comparing the two item by item, and the différence of 
40 per cent, in favor of the interstate is a very conservative estimate. 

Taking ail thèse matters into considération, and after careful cal- 
culations, which it is unnecessary, if not impossible, to set out in this 
opinion, the finding of the court is that, altogether the intrastate 
freight rates in force at the time of the institution of thèse actions and 
in 1907 were 50 per cent, higher than the inter and trans state. 

Passengers. 

While the rates for passengers apparently are the same for intra 
and inter state, the évidence shows that the actual charge for, or 
rather revenue from, the state business is greater, due, no doubt, to 
the much longer haul and compétitive conditions. For the period in 
controversy the actual fares collected for each passenger mile on the 
Iron Mountain was: Intrastate, 1.929 cents; interstate, 1.865 cents — 
a différence of 3.48 per cent., for which allowance will be made. 

Différence in Expenses Between State and Interstate. 

That there is a material dift'erence between the expense of state 
and interstate business is conceded by ail. On the part of the state 
it is claimed this différence is not exceeding 87 per cent., while on the 
part of the railroads the contention . is that it is much greater. This 
87 per cent, is the resuit of the calculations after deducting the share 
with which the interstate traffic is chargeable for its proportion of the 
freight carried on local trains. The actual différence between the 
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expense of local and throiigh trains per ton mile, as calculated by the 
state's accountants, and testified by Mr. Hamilton, is 162.67 per cent. 
But it is claimed, as a large proportion of the freight transported on 
local trains is Interstate, that part of it should be charged with its 
proportionate share of this additional cost, and when that is done the 
actiial différence in cost it is claimed is 87 per cent. The lowest esti- 
mate made by any witness for complainants seems to be that it is 
at least 200 per cent, greater, while some estimate it as much as 700 
per cent. 

The witnesses for the railroads do not base their opinions upon 
itemized statements, as no records were kept by either of the roads, 
for the purpose of dividing the expenses between the state and Inter- 
state business; but as ail thèse witnesses are men who hâve been 
engaged in railroad work and connected with railroads from their 
earliest manhood, starting at the bottom of the ladder and now occu- 
pying most responsible positions, some as gênerai managers, comptrol- 
1ers, auditors, superintendents, and other high positions, it is claimed 
that their testimony, based upon their great expérience, should be 
controlling. Thèse witnesses for the railroads ail agrée on the one 
point: That to divide thèse expenses on any other than the revenue 
theory would not give accurate results; that their practical expéri- 
ence enables them to détermine from a given state of facts the dif- 
férence of cost between state and through business on percentages 
as nearly correct as it is possible to arrive at, unless separate accounts 
of the expenditures had been kept, not only for the inter and intra 
state business, but also the transstate. 

On the other hand, the accountants for the state offered in évi- 
dence schedules which they claim are based on facts as they appeared 
from the records of the railroads when such were obtainable, and 
on the expérience of men long in the railroad service when factors 
had to be adopted arbitrarily. The scheme for obtaining thèse facts 
is new, never having been used by any accountants in any of the 
numerous rate suits which hâve heretofore been before the courts. 
It was devised by Mr. Wharton, a member of the fîrm of Haskins 
& Sells, expert accountants of national réputation. Mr. Wharton 
himself testifies frankly that he lias had no practical expérience in 
the management of any work on railroads ; that bis knowledge of rail- 
road accounting is limited to what he acquired from bis connection 
as one of the accountants for the state of Missouri in the railroad 
rate Utigation of that state and the testimony of the expert railroad 
men who testified in those cases ; that he also consulted with railroad 
men of expérience, and from the knowledge thus acquired he bas 
evolved the scheme now presented to the court on behalf of the state. 
Who the railroad men whom he consulted are, or what their expéri- 
ence at that time was, what positions they had ever occupied with 
railroads, he fails to state, except that Mr. Hamilton, who is one of 
the accountants employed by his firm, and under whose supervision 
most of the work ofïered in évidence was conducted, had for a num- 
ber of years been in the employ of railroads. Mr. Hamilton, who 
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was présent at the protracted hearing of this case and explained to 
the court many of the items in the statements filed as exhibits for 
the State, impressed the court as a man of ability, a fine accountant, 
and a fair and frank witness. 

In this connection it is but proper for the court to say that ail the 
witnesses in thèse cases impressed the court as having testified as 
intelligently and as fairly as is possible. It is true they differ widely 
in their views ; but it is an acknowledgéd psychological f act that the 
opinions entertained for years by a man cannot be discarded at once, 
and that ail persons are to a certain extent influenced in their views 
by their environments, as well as the duties they are called upon to 
discharge for others. 

But the expérience of Mr. Hamilton in connection with the man- 
agement of a railroad, when compared with that of the witnesses 
introduced for the complainants, is very limited. At the âge of 15 
he began as a messenger boy for a railroad, and continued in différ- 
ent positions until 1906, when at the âge of 32 he entered the employ 
of Haskins & Sells as accountant", and bas been in their employ ever 
since. Their and bis employment bas always been as accountants for 
the State, and in opposition to the clainis of the carriers. His em- 
ployment by railroads was always in a subordinate position ; his , high- 
est position being that of chief clerk to a chief of a division. His 
duties weré practically ail of a clérical nature. Since he bas been in 
the employ of Haskins & Sells, he assisted in gathering évidence and 
màking investigations ' f Or the use of the state in the Missouri rate 
cases, acting under the direction of a superior officiai of that firm. 
But, whatever the expérience or lack of expérience of thèse gentle- 
men may be, the statistics, as far as they go, and the assumptions, al- 
though adopted arbitrarily, where they could find no accurate data 
f rom the records, are of considérable value, so far as they bave not 
been successfully attacked by witnesses of greater expérience intro- 
duced by complainants in rebuttal. That they cannot be adopted by 
the court as a whole will no doubt be admitted by the learned coun- 
sel for the state ; for not only bave many of them been shown to be 
based upon arbitrary assumptions, which are incorrect, but many im- 
portant items, which contribute materially to the greater cost of the 
state business, are conclusively shown to bave been wholly overlooked 
by them. But, in the opinion of the court, the scheme itself fur- 
nishes the best method of solving this problem that bas been called to 
the attention of the court, depending, of course, upon the correctness 
of the numerous factors necessary to obtain accurate results. 

To détermine thèse important issues under considération, the court 
intends to adopt their scheme and ascertain in that manner, in connec- 
tion with ail the other testimony in thèse cases, the différence of the 
cost of the intrastate as compared with the through business, and it 
is of the opinion that in this way it will reach conclusions as nearly 
accurate as from the évidence is possible. That it will be mathemat- 
ically accurate the court does not claim for it; but that is impos- 
sible, no matter what bases or schemes are adopted. 
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Freight. 

A most serions objection made is that the calculatîons of the state's 
accountants are based on the business of one month only, and treated 
as représentative of a year, or even a six months, period ; their sched- 
ules being based on the business of the Iron Mountain during the 
month of October, 1907, and of the Southwestern for the month of 
October, 1908. The reasons therefor are stated to be that the roads 
f urnished thèse statements ; Exhibit 26 being that of the Iron Moun- 
tain, and Exhibits 19 and 20 of the Southwestern. The auditors and 
statisticians of the roads who prepared and filed thèse statements 
deny emphatically that they represent a fair average of one-twelfth 
of a year's or one-sixth of a half year's earnings or expenses of 
either road, and give the following explanation for preparing thèse 
statements: On the part of the Iron Mountain it is claimed that it 
was prepared at the request of the state's accountants and filed in 
compliance with that request. That of the Southwestern was pre- 
pared for the purpose of ascertaining as near as possible the relative 
business and cost thereof as soon as possible after the temporary in- 
junctions in thèse cases had been granted; that they were granted in 
September, 1908, and the test was made the first month thereafter. 
That it will show a fair relative condition of the business of the en- 
tire year is practically admitted; but it is emphatically denied that 
it shows such a fair average of the year's business as will enable 
the court to reach even an approximately correct conclusion as to 
what the average cost of the year's or half year's business is. The 
testimony establishes conclusively that the freight earnings of thèse 
roads for the month of October of any year are greater than those 
of any other month of that year. Exhibit 54, which gives the ton 
miles of the intrastate freight of the Iron Mountain for the six months 
ending December 31, 1907, shows that the average of ton miles for 
one month was 7,976,716, while that for the month of October of that 
period was 9,622,508 ton miles, a différence of over 20 per cent. The 
revenue received for the same period shows a still greater différence. 
The average revenue for one month during that period was $106,- 
708.03, while that for the month of October was $131,286.45, a dif- 
férence of nearly 22 per cent, in favor of the month of October. The 
interstate freight mileage for the six months period averages 102,050,- 
616 ton miles, while that carried in October exceeds that average 
8,646,842 ton miles, nearly 8 per cent. The Southwestern did not 
file any statistics for the latter half of the year 1908, the year its 
October test was made, but has filed statistics for the last half of 
1907 and the first half of 1908. But it would not be fair to make a 
comparison with the first half of 1908, as the évidence shows that, 
while in 1907 the traffic was the most prospérons the roads ever en- 
joyed, that of the first half of 1908 was very much less, owing to the 
financial crisis, then felt most severely by the railroads of the coun- 
try. But the conditions of the two roads, the sections traversed by 
them, are, so far as freight transportation is concerned, so nearly 
alike, with the exception of some of the low-class commodities, that it 
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may be assumed that the results would be the same, after making 
allowance for the différences mentioned. 

It is also shown in évidence that, owing to the exceptionally large 
business of the railroads during the year 1907, it was almost impossi- 
ble for thèse roads to carry ail the freight offered to them for trans- 
portation. The freight yards were ail congested, and in order to move 
the freight from 5(X) to 800 tons of Interstate freight (this includes 
the dead weight) would be added to each local train, thus relieving to 
some extent the congested condition, but materially increasing the 
amount of through freight carried on local trains. As thèse condi- 
tions were exceptional, and the month of October, as shown, cannot 
be considered as an average of the year's business, they should not 
be considered as représentative of those prevailing in normal times. 
But there is sufficient évidence to enable the court to make proper 
allowances, which will equalize thèse conditions. 

As the October business exceeded that of the average month of the 
six months period over 20 per cent., multiplying it by that factor, of 
course, increases the entire totals by that amount, and, as the greater 
the tonnage the smaller the proportionate cost, ail calculations should 
be made, when that month is used as the basis, after a réduction of 
20 per cent., which will leave over 2 per cent, of the earnings (the 
earnings for that month being 22 per cent, greater than the average) 
for the additional expenses incurred by reason of the increased ton- 
nage. It is also established by the évidence that errors were made 
in the tonnage of many cars transported during that month. On 
34 cars the errors were found to run from 2,000 to 34,000 pounds a 
car. The investigation of Mr. Hamilton was confined solely to the rec- 
ords of the local cars, and they constituted, according to his testimony, 
11.18 per cent, of ail the cars moved on the Iron Mountain that month, 
and 10.09 per cent, of the Southwestern. Other serions objections 
made to the fairness of adopting the business of the month of Octo- 
ber as a basis for a year's or six months period are the inaccuracy 
of his figures; but thèse can be corrected when the final calculations 
are made, if not corrected in the calculations made in détail. 

Apportionment of Expenses. 

The schedules of apportionment of expenses submitted by the ac- 
countants for the state will each be taken up separately and findings 
made on them. The items which it is claimed by complainants were 
omitted will be considered separately thereafter. 

Freight — Operating Expenses. 

[19] (1) Maintenance of Way and Structures. — Objections are 
made to this item as compiled by the accountants for the state upon 
the ground that it is guesswork solely, and that there is no basis upon 
which there can be a proper apportionment, except upon the straight 
revenue theory. It would serve no useful purpose to state the many 
objections made, except the one which, in the opinion of the court, is 
controUing. The overwhelming weight of the testimony shows that but 
a small part of the expenditures for maintenance of way and struc- 
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tures is caused by the opération of trains. Stations, platforms, and 
fences are but very slightly, if at ail, affected by the opération of 
trains. Nor are the roadbed, ties, and ballast nearly as much afïected 
by the opération of trains as by other causes. The greatest expense, 
it is shown by the testimony, is due to détérioration and action of the 
éléments, regardless of the opération of trains. It is claimed by the 
witnesses introduced on behalf of the complainants that from 75 per 
cent, to 90 per cent, of this expense is due to the action of the élé- 
ments, and only from 10 per cent, to 25 per cent, to the opération of 
trains. In view of thèse facts, any attempt to apportion this item of 
expense on the ton, car, or train mileage basis would be an injustice 
to the roads. The court is of the opinion that the straight revenue 
basis will get more accurate results. The différence in intrastate and 
Interstate rates will be taken care of by proper allowance to be made 
on the final calculations of the entire cost. 

(2) Maintenance of Equipment. — (a) Locomotives. Thèse expenses 
are divided between yard service, local and through service. On the 
part of the state the yard locomotive mileage is based on cars, while, 
on the other hand, complainants urge the revenue basis. In the opin- 
ion of the court the car mile basis, as adopted by the state's account- 
ants, including the allowance of 50 per cent, to the yard locomotive 
mileage and 75 per cent, for local locomotive mileage, is proper. 

[20] (b) Freight Cars. This is divided between stopping and start- 
ing, terminal handling, and other expenses. On the part of the state 
the percentages suggested by Mr. Wellington in his work on Railway 
Expense Location are adopted, charging for stopping and starting 
21.5 per cent., for terminal handhng 13.5 per cent., and other expenses 
65 per cent. The objection to the Wellington figures on the part of 
the railroads is that they were prepared in 1877, and since then many 
changes, which make them inapplicable, hâve been made, and for that 
reason should not be applied to conditions now prevailing. The évi- 
dence on that point is conflicting; but after a careful examination of 
ail the testimony, taking into considération the fact that, while the 
cars now in use are built much stronger than those in use at the time 
Mr. Wellington wrote his book, the appliance of the air brakes, in- 
stead of hand brakes, the less care exercised by trainmen by reason of 
the use of the automatic couplers, which dispenses with the necessity of 
going between the cars, and other items mentioned in the testimony, 
the court is of the opinion that 25 per cent, is a proper charge for 
damage to cars caused by stopping and starting. For terminal han- 
dling 13.5 per cent, is found by the court from the évidence as ap- 
proximately correct. 

In making the calculations on thèse items the accountants for the 
state assume that, while the local trains stop every 5 miles, each 
through train stops every 20 miles, and therefore that the local service 
should be charged with four times as much as the through service 
in proportion to the car mileage for expenses due to stopping and 
starting. They also assume that each car in local service receives 
two terminal handlings to one terminal handling of a car in through 
service, and for that reason the local service should be charged with 
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two times as much ' as -through service in proportion to car mileage 
for ■ expansés due to terminal handling. The court finds f rom the 
évidence that,, while local trains stop every 5 miles, the through trains 
stop only every 35 miles, and for that reason the local trains are 
chargeable with seven times as much for that item as the through 
trains. In charging the through trains with one terminal handling 
in the state, they include the transstate f reight, and charge that with 
one terminal handling. As the transstate business of the roads con- 
stitutes a very large percentage of the business, over 51 per cent, of 
the entiré freight business in the state of Arkansas for the Iron 
Mountain, and nearly 65 per cent, of the Southwestern business, it 
is a matter ôf considérable importance to détermine what should be 
properly charged for this item. Thei transstate business, which nierely 
passes through this state, both ôf the terminais, that of starting and 
destination, being in other states, it will be seen that there should be 
a différence in the charge of terminal expansé in this state. 

A great deal of évidence; has been introduced on the^ part of the. 
state to show, when through trains carrying this transstate freight 
Gome into division yards, they are broken, up and handled in the same 
manner as the Interstate business, and for this reason it was very 
earnestly argued that it should be charged with one terminal. On 
the other hand, the évidence introduced on belialf of the railroads 
shows that, while there are someyard- expenses connected with the 
transstate business, it is entirely free from the great expense caused 
by terminal, handlings. It is true the handling of thèse transstate cars 
at terminal points differs very materially from the "crossing of a 
bridge" — a figure of speech indulgedin by one of the witnesses for 
complainants; Still the évidence leaves no doubt in the mind of the 
court that the work connected with the transstate cars is not of that 
nature which should properly be called and charged as a terminal 
handling at any other place except that of starting and destination. 
The switching necessary for delivefing and receiving the cars is saved. 
It is true there is considérable switching at every division point; but, 
as established by the évidence, in making up a through freight train 
the transstate cars are placed in such position in each train that ail 
cars intended for a certain territory or for a certain branch road can 
be moved at one time and placed in a solid mass on the track from: 
which they are to be finally moved. Besides, it is admitted that local 
freight originating at and destined for^ a point not a terminal, but 
which must pass an intermediate terminal yard, receives at such yards 
the same service as transstate cars do. As the transstate business is 
much heayier than either the Interstate or local, the number of cars, 
in thèse trains merely passing through the terminais is naturally larger. 
From the exhibits 'filed by Mr. Moore, who was night yardmaster at 
the Little Rock terminal in 1907, the transstate freight in thèse trains 
would average from 60 per cent, to 70 per cent. The cars would be 
moved in one body to tracks on which they were to be transported 
farther. Interstate business intended for that point would hâve to be 
taken to the différent commercial tracks, and from there hauled to 
the industries to which they were consigned. They are handled by; 
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carrying them in small lots of frorti one to three cars. They would 
be carried in some instances a distance of several miles, and after 
having been emptied they would hâve to be sent for and switched 
back to the freight yards of the company. If intended for other points 
in the State they would be handled like transstate cars, being switched 
over to the track on ' which the trains for thèse localities would be 
made up. The same expense would be incurred and the same injury 
to thé cars caused in receiving and handling as local freight passing 
through thèse terminais. Mr. Moore filed with his testimony (Ex- 
hibit 53) what is called a "consist" of the through freight trains han- 
dled during the month of October, 1907, which shows the movement 
of the cars after they reached the Little Rock division yards. He 
takes for illustration the movement of one train, and thus explains it 
in his own language : 

"It is shown by this consist that tlie cars destined to Texas are In the, 
train beginnlng from the cahoose, includiiig 42 car.? destined to Texas, and 
ahead of that are the cars for the Valley Division and Little Rock proper, 
and local south on short points beyond Little Rock. The first car mentioned 
in the consist at the top is the car next to the caboose at the rear of the 
train. The last car on the list is the car which is next to the engine. Those 
42 cars destined to Texas would remain on the train on which they were re- 
eeived, and the 16 cars (there were 58 cars in the train) would be taken off 
the head of the train and put on such tracks as are designated for that pur- 
pose. The 42 cars would remain on the track on which they were received, 
and there would be ndded to that train more tonnage, and forwftvded from 
the track on which we received it. They would not be switched. They would 
be sent out on the day they came in." 

This consist shows that a very large percentage of the cars on ail 
through freight trains and transstate were moved as testified by Mr. 
Moore. Mr. Cannon, who in 1907 was superintendent of the Ar- 
kansas division of the Iron Mountain, testified to the same f acts, and 
also that at the Hoxie division yards the percentage of through freight 
is still greater and subject to less switching than ât Little Rock. On 
the other hand, a former yardman of the Iron Mountain testified that 
as a rule the number of cars intended for transstate transportation 
constituted a small percentage, and are handled almost as much as 
those intended for local transportation. 

Ail agrée that the injury to freight cars incident to delivering and 
hauling them back to the yards is not incurred for the transstate 
cars. When cars are received from other lines for transstate trans- 
portation, there are no terminal expansés except the yard charges, and 
that is so well known that ail of the witnesses who testified on that 
subject, those for the railroads as well as those for the state, agrée 
that, when the transportation is over three or more lines, in the divi- 
sion of the earnings, extra allowances are made to the terminal roads, 
receiving as well as delivering, while a smaller proportion is paid to 
intermediate carriers, for the reason that there are no terminal ex- 
penses. Mr. Lincoln, one of the witnesses introduced by the state, 
who has had a great deal of expérience as a railroad man, and, al- 
though at présent not connected with any railroad, occupies the posi- 
tion of manager of the St. Louis Freight Bureau, which necessarily 
requires that he keep himself fully informed in ail matters of this na- 
187 F.— 22 
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ture, agreed with the witnesses of complainants on tHat subject that 
there should be no expenses charged in Arkansas for thç. terminal 
service of transstate business. Mr. Parker, a witness introduced by 
the State, who is the expert engineer for the Texas State Railroad 
Commission, also testified that, while transstate business would hâve 
the same expense as interstate attached to it in the yard service, there 
is none at the terminais. 

But there are some items of the interstate business which are only 
charged with one terminal, which, in the opinion of the court, should 
be charged with two. The évidence shows that ail the cotton handled 
in the state is credited to interstate earnings. While 30 per cent, of 
that is transported uncompressed, and therefore has only one terminal 
handling in the state, the other 70 per cent, has two terminal han- 
dlings in this state. The évidence shows that cotton is brought to 
the concentrating points, either on local trains or on what are called 
"pick-up" trains, trains which during the cotton season are used ex- 
clusively fbr picking up the cars loaded with cotton along the line, 
and before it is transported out of the state it is compressed. Thèse 
cars are taken to the compress, there unloaded, the empty cars hauled 
to the yards, and after the cotton is compressed empty cars are carried 
to the compress for reloading. That part of the interstate traffic has 
two terminal handlings, as much as the local business, except that it is 
carried in train loads to the compress, instead of being hauled in small 
lots; but that is fuUy made up by the additional expense caused by 
first delivering the cotton to the compress and then delivering the 
empty cars for the purpose of transporting it out of the state after 
having been compressed. The évidence shows that cotton constitutes 
about 7 per cent, of the interstate business, or about 2.5 per cent, of 
the interstate and intrastate business of the Iron Mountain. It is 
therefore proper that of the 34 per cent, of the interstate business 
2.5 per cent, should be charged with two terminal handlings, instead 
of one, for this cotton. 

Another item of interstate traffic which receives to a great extent 
two terminal handlings in the state is lumber and forest products. 
The évidence shows that a material part of forest materials, especially 
staves and headings, are brought in the rough to the mills, and then, 
after having been finished as manufactured material, are reshipped 
on the interstate rate for the entire haul and the earnings credited to 
interstate traffic. Many of the larger mills hâve short roads, which 
carry the rough material to the mills. Thèse are called "tap lines." 
Allowances made to them for thèse hauls will be considered by the 
court and included in determining the différence in rates between inter 
and intra state business, and for that reason need not be considered in 
determining this item. A. small proportion of the grain brought in 
from other states is also handled twice. From ail the évidence, the 
conclusion reached by the court is that 2 per cent, of the interstate 
business should be charged for the transportation of lumber and grain 
with two terminal handlings in the state. 

Another item of interstate business which should be charged with 
two terminais is the Memphis and Ft. Smith freight for the state of 
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Arkansas. As has been stated hereinbefore, ail of the Memphis busi- 
ness for points in Arkansas, and most of the Ft. Smith business 
destined to points in this state, is treated as interstate business, but 
the entire expense thereof charged to this state. It is hard to deter- 
.•nine from the évidence how much this business amounts to; but a 
libéral estimate will make it 2 per cent., and this should also be charged 
with two terminais. 

This item of terminal expense should therefore be divided upon the 
f oUowing basis : 

Transstate, receiving no terminal handling 51.16% 

Interstate, receiving one " " 34.1ft% 

Interstate, receiving two " " 6.50% 

Intrastate, receiving two " " 8.15% 

100% 

The balance of expense on this item may properly be divided upon 
the basis adopted by the state's accountants, except that the ton mile- 
age should be used, instead of the car mileage, as the weight of the 
car adds to the expense, and there is less injury in transporting empty 
cars than those loaded. 

Supervision in General. The expenses under this head may prop- 
erly be divided between local and through service on the basis of direct 
charges for maintenance and equipment after ascertaining the percen- 
tages according to the rules stated hereinbefore. 

(3) Traffic Expenses. — The accountants for ail parties agrée that 
thèse expenses should properly be divided on a straight revenue bàsis. 

[21] (4) Transportation Expenses. — (a) Station Expenses. Thèse 
expenses should properly be divided on the basis of the ton mileage 
of each class of traffic, charging each intrastate ton with six handlings, 
the interstate with one handling, and the transstate with one-half han- 
dling. The intrastate is chargeable with six station expenses to equal- 
ize the différence in the length of the haul, taking into considéra- 
tion only the différence in this state, which on the Iron Mountain is 
three times as long for interstate as for local, and therefore for the 
same distance the local cars would hâve to hâve three hauls to one 
for the interstate. This may do some slight injustice to the interstate 
business, after having made allowance for two handlings for 6.5 per 
cent, of that business; but it is not sufficient to affect the final resuit 
to any appréciable extent. 

(b) Yard and Terminal Expenses. Thèse expenses will be appor- 
tioned in the same manner as those of road locomotives. This does 
the interstate business some injustice, because every car passing 
through the terminal yards, whether transstate or interstate, has been 
included in this expense by the accountants and charged twice, once 
for being hauled in and again for being hauled out, although they 
receive but very little handling, as shown heretofore. But in view of 
the fact that no allowance was made for any handling under the head 
of terminal handling of cars, charging them with this station expense 
will equalize the two items. 

(c) Fuel and Locomotive Expenses and Wages of Train Crews. 
In apportioning the expenses, thèse two items will be considered to- 
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gether. The court finds from the évidence that the cost of fuel and 
wages paid per train mile on local trains is 50 mills, while on the 
through trains it is 34 mills, a différence of 47 per cent. The local 
trains should therefore be charged with 47 per cent, greater cost for 
thèse two items. 

(d) Engine House Expenses. The basis adopted by the state's ac- 
countants in apportioning this item of expense between local and 
through trains is approved. 

(e) Other Train Expenses. Thèse should be divided between state 
and Interstate traffic on the basis of the gross earnings of each class 
of traffic during the six months period ending December 31, 1907. 
The différence in the dead weight of the dift'erent classes of trains 
will be considered hereafter. 

(f) Loss and Damage to Freight. The basis upon which this divi- 
sion is made by the accountants for the state is upon the claims paid 
during the six. months in controversy; the claims during the month 
of October having been examined for the purpose of ascertaining 
which are properly chargeable to local trains and through trains. The 
figures used by the state's accountants are undisputed, and will be 
adopted by the court. 

(g) Supervision and General. Thèse expenses should be divided on 
the basis of the direct charges to each of the transported classes as 
found in the foregoing items. 

(5) General Expenses. — The apportionment of thèse expenses 
should be made on the basis of the supervision and gênerai expenses 
under the head of equipment and transportation. 

Method of Dividing That Cost. 

The state, in dividing thèse costs, adopted the movemeht for the 
month of October, 1907, as a far average for the entire period, with 
the resuit that the interstate freight cars are charged with nearly 75 
per cent, of the freight càrried on local trains. The évidence is prac- 
tically conclusive that, owing to the congestion caused by the heavier 
freight traffic in 1907, from 500 to 800 tons gross of through freight 
were added to each local train in order to relieve the congestion. It 
is claimed, and there is testimony to support it, that the interstate 
freight carried on local trains of the Iron Mountain is about 25 per 
cent, and the intrastate 75 per cent. 

To adopt the state's contention would certainly be unfair. When 
conditions are normal, the évidence shows that practically the only 
through freight carried on local trains is that intended for or coming 
from points intermediate between division yards. The practice is that 
through freight trains receive or deliver freight only at division points, 
and that ail interstate freight consigned to intermediate points is taken 
from the through train at the division yard nearest the place to which 
it is destined and then hauled to the final destination on the local 
trains, and if shipped from this state it is carried on local trains to 
the division yards and then put on the through train. In view of the 
fact that. the largest shipping point in the state, Little Rock, is the 
principal division point, a great deal of the f rei^ght intended for this 
state will naturally go there on through trains. 
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That the intrastate freight on local trains, when conditions are nor- 
mal, is only 25 per cent., is too low, in the opinion of the court. The 
Interstate business carried on local trains averages about 40 per cent, 
of the entire freight carried, and the calculations should be made on 
that basis ; but the Interstate must be charged with only one terminal. 
Of the local freight carried on through trains, 1 per cent, is a proper 
apportionment, and the calculations will be made accordingly. 

(10) Taxes. — Taxes should be apportiOned between freight and pas- 
senger and inter and intra state earnings on the straight revenue basis. 
A large part of the taxes paid by the railroads is for local improve- 
ments, such as levées, drainage, and roads. The local traffic, by rea- 
son of the development of the country and increased acreage of fertile 
lands, otherwise untillable, is benefited to a much greater extent than 
the through, especially the transstate, and should, therefore, bear its 
full proportion of that expense. 

(10a) Rental of Tracks, etc. — This should be divided on the straight 
revenue basis, as bas been done by the accountants for the state. 

(11) Hire of Equipment. — As the cars used on local trains are de- 
layed much more by reason of the slow schedules, great delays in 
returning cars to consignors and consignées, each being entitled by 
the laws of the state to retain the car 48 hours for loading and un- 
loading, the fact that the local trains are not running at night, and the 
haul shorter, the apportionment of this item on the straight revenue 
basis, adopted by the accountants for the state, is approved, but there 
should be an extra charge of 30 per cent, to the local traffic. The 
court, having determined what the basis of apportionment of expense 
should be, bas referred it to the accountants employed by the com- 
plainants, as well as the défendants, and they hâve presented to the 
court the resuit of their calculations which are fîled with this opin- 
ion as Exhibit A. Thèse calculations show that the percentage of 
extra cost of the intrastate business over the transstate and Interstate 
is 201.5 per cent, for the Iron Mountain Railway. 

Omissions. 

The court finds from the évidence that in preparing their schedules 
the accountants for the state omitted several items which add ma- 
terially to the cost of the local as compared with the through trafiic, 
and which should be taken into considération in determining the dif- 
férence in cost. The évidence shows that the dead weight on local 
trains exceeds that on the through over 14 per cent. ; the percentage 
being on local 75.5 per cent, and through 64.75 per cent. There is con- 
sidérable loss on the investment in rolling stock from several causes 
not included in any of the state's schedules. The évidence shows that, 
while the through freight trains are run day and night, the local trains 
run only during the day ; that the local trains do not run on Sundays, 
while the through trains do; that the average run a day of the locals 
is 60 miles, and that of the through 240 miles. Local trains are run 
regularly every day except Sundays as scheduled, whether loaded or 
not, while through freight trains, there being a number of them daily, 
are not ail sent out unless there is sufficient tonnage to justify it. 
The expense of trains thus not sent out, including fuel and wages, is 
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saved. Demurrage on cars received or delivered, as hereinbefove 
stated, is an item which adds to the loss on the investment. 

While the différence in the length of the haul in the state has been 
considered, that in the other states, even on the Hnes of thèse roads, 
has not been taken into considération. As ail agrée that the longer the 
haul the less the cost per mile, the fact that this haul is in other states 
cannot in anyvvise affect the decrease of the cost, as the crossing of 
imaginary state lines can neither add to nor decrease it. What this 
mileage amounts to cannot be ascertained f rom the évidence ; but that 
it is very considérable, espedally for the transstate traffic, must be 
apparent. The great bulk of the grain comes from Kansas and Ne- 
braska, and is transported through the state to the Gulf ports for ex- 
port. Cotton shipped from the state is transported almost exclusively 
to the seaports for export or the cotton mills of New England on the 
Atlantic coast. Most of the lumber shipped from the state goes to the 
prairie states of the West and to the commercial centers of the East 
and North. Iron, steel, and machinery comes principally from the 
Pittsburg district in Pennsylvania. 

The évidence also shows that the percentage of freight in less than 
car loads on the local trains exceeds that on the through trains of the 
Iron Mountain considerably. It is also shown that the loading of less 
than car loads of freight on through trains is much heavier and less 
expensive to handle, as it is consigned to large cities, which enables 
the roads to a very great extent to fill cars, so that they require only 
one loading and unloading, while on local trains the less than car load 
freight is consigned to many small stations in small lots, requiring a 
number of unloadings, with a continuai decrease of tonnage. 

The reciprocal tonnage, it is shown, is much less on local than on 
through trains. Other items which it is claimed by complainants hâve 
been omitted hâve either been considered, or proper allowance made 
therefor by the court in the items of the schedules, or are not proper 
items for additional allowance. 

Upon full considération of the additional cost of thèse additional 
items, the court is of opinion that an additional charge of 8.5 per cent, 
will be reasonable and fair, making the total diflference in cost between 
intra and inter state freight 210 per cent, in favor of the intrastate. 

' Passenger. 

The évidence shows that for the year 1907 the actual fares collected 
for each passenger mile on the Iron Mountain were for the local 1 .930 
cents and on through 1.865 cents, a différence of 3.48 per cent. The 
court does not deem it necessary to hâve the same itemized calcula- 
tions made to ascertain the différence in cost between the intrastate 
and interstate passenger traffic as were made on the freight. The 
évidence does establish the fact that there is some différence in the 
cost. Some of thèse items which cause additional cost are that trans- 
state passengers cause no terminal expense and btit very little station 
expense; interstate passengers only use one terminal, while local pas- 
sengers incur two ; the average haul of intrastate passengers is 30 
miles, that of through 118 miles, in this state, leaving out of considéra- 
tion the length of the haul in other states, which, for the transstate. 
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is no small item ; the additional expense in the sale of tickets, check- 
ing baggage for short trips, the overhead expenses connected there- 
with, the more fréquent cleaning of coaches after every trip ; the ad- 
ditional expense for fuel and wages ; the slower time ; the more fré- 
quent stops ; the shorter trains ; the loss on the investment by reason 
of less mileage; the greater danger of injury to passengers by the 
more fréquent getting on and ofï; the greater injury to the equipment 
by the more fréquent stops and starting — are ail matters which add to 
the cost. On the other hand, allowance must be made for the local 
passengers riding on through trains and interstate passengers on local 
trains. Giving due weight to ail thèse items and others appearing in 
the testimony, the court is of opinion that, after deducting the in- 
creased revenue, the intrastate passenger service should be charged 
with 10 per cent, greater net cost than the through. 

"• Southwestern Railway Company — Freight. 

It will serve no useful purpose to m-ake calculations item by item 
for this road, as bas been donc in the case of the Iron Mountain, as, 
with few exceptions, the conditions are the same and the exceptions 
only need be considered. The évidence shows that the freight traffic 
of that road between transstate, interstate, and intrastate is less favor- 
able to the State than that of the Iron Mountain. The percentages on 
this road are: 

Transstate 64.93% 

Interstate 32.12% 

Intrastate 2.95% 

100% 

It is also shown that the average length of the haul is greater for 
the interstate than on the Iran Mountain ; the state haul of this road 
being 40.79 miles, and the interstate 222.42 miles. The average haul 
of ail interstate freight over that Une, disregarding state hnes, is 
344.41 miles. 

There are some other matters which add some to the increased cost 
of the local business ; but they are so small that it is unnecessary to 
mention them. Upon the whole, the court is of the opinion that an ad- 
ditional allowance of 40 per cent, above that of the Iron Mountain for 
extra expenses of the local traffic, making the différence in cost 250 
per cent-, will be fair. The state tariff is found to be, as that of the 
Iron Mountain, 50 per cent, higher than the interstate. 

Passenger. 

The court finds that the extra cost of the intrastate passengers on 
this road is something less than on the Iron Mountain, although the 
length of the carriage of interstate passengers, as compared with the 
local, is greater than that of the Iron Mountain; the local being 23 
miles and through 120 miles. 

It also appears that ail of its trains do a local passenger business. 
Its so-callel through trains stop, with few exceptions, at almost every 
station in the state, and a great deal of the local traffic is carried on 
thèse trains. It also appears that the différence in the fares between 
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localand through passengers is greatér tHan that on the Iron Moun- 
tain; the percentage being a little over 10 per cent. The court is of 
the opinion that the différence in cost between the two classes of pas- 
senger service is no greater than the higher f ares which hâve been col- 
lected, and for this reason no extra allowance should be made there- 
for. 

Upon thèse bases the court finds the net profits on the entire busi- 
ness of the two roads to be as f oUows : 

Iron Mountain Railway. 
Intrastate freight: 

Cost on basis of 210 per cent, additional cost calculated on 
ton mile basis for operatlng expeuses and revenue basis 

for taxes, reiitals, and bire of équipaient , $ 643,679.33 

Intrastate passenger: 
Cost on basis of 10 per cent, additional cost calculated on 

revenue basis 1,044,879.50 

Total cost of intrastate. $1,688,558.83 

Earnings from intrastate trafflc: 

Freigbt $ 656,717.58 

Passenger 1,069.861.28 

Total earnings $1,726,578.86 

Cost deducted l,688,558.8.'î 

Net earnings .? 38,020.03 

The valuation of the Investiiieut a]>portioiied to the Intrastate business is 

$5,158,260.56, which luakes the net earnings lesss than three-fourths of 1 per 

cent. 

Southwestern Kaiiway. 

Intrastate freight: 

Cost apportloned as above on basis of 250 per cent, addi- 
tional cost $156,171.86 

Intrastate passenger: 

Cost on stralght revenue basis, with no extra allowance. ... 273,049.21 

Total cost of intrastate .^429,221.07 

Earnings from intrastate trafflc: 

Freight $175,515.42 

Passenger 290,960.77 

Total earnings $466,476.19 

Cost deducted 429,221.07 

Net earnings ,? 37,255.12 

Tlie valuation apportioned to the intrastate bu.siness is $1,6.34,.350, which 
makes the net earnings less than 2.3 per cent, on the investment. 

Net Profits on Investment. 

[22] There is no charge on the part of the state that the.se roads 
are not efficiently, economically, and honestly managed; nor is it de- 
nied that they traverse a fertile agricultural section, with natural re- 
sources, such as timber, coal, stone, and minerais, sufficient to justify 
their construction ; and they were constructed in pursuance of a ptib- 
lic demand, and are in every way necessary for présent conditions, 
and that they were not built merely for spéculative purposes, dépend- 
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ent on the future development of the natural resources so bountifully 
bestowed on the people of this state by Providence. Nor is there any 
daim that, owing to the topographical conditions, the cost of building 
them or the investment necessary for their construction and opération 
is greater than the average cost of roads in the Soutliwest. What 
would, under thèse conditions, be a reasonable net return on the in- 
vestment ? 

In Willcox V. Consolidated Gas Co., 212 U. S. 19, 48, 29 Sup. Ct. 
192, 198, 53 h. Ed. 382, Mr. Justice Peckham, speaking for the court, 
said on that subject: 

"There is no i)articular rate of compensation which must, in ail cases 
and in ail parts of the country, be regarded as suffieient for capital invested 
In business enterprises. Such compensation must dépend greatly upon cir- 
cumstances and locality. Amon? other thlnga, the amount of risk in the 
business Is a most important factor, as well as the locality where the busi- 
ness is conducted, aud the rate expected and usually realized there upon 
investments of a somewhat similar nature with regard to the risk attend- 
ing them. There may be other matters which, in some cases, might also be 
properly taken into account in determiuing the rate which an investor might 
properly expect or hope to reçoive, and which he would be entitled txj with- 
out législative interférence. The less risk, the less right to any unusual ro- 
tums upon the investments. One who invests his money in a business of a 
somewhat hazardous character is very properly held to hâve the right to a 
larger return, without législative interférence, than can be obtained from 
an investment in governmeut bonds or other perfeetly safe security. The 
man that invested In gas stock in 1823 had a right to look for and obtain, 
if possible, a much greater rate upon his investment than he who Invested 
in such property in the city of New York years after the risk and danger 
involved had been ahnost entirely eliminated. 

"In an investment in a gas company, such as complainant's, the risk is 
reduced almost to a minimum. It is a corporation which, in fact, as the 
court below reuiarks, monopolizes the gas service of the largest city in 
America, and is secure against compétition under the circumstances in wliieh 
It is placed, because it is a proposition almost unthinkable that the city of 
New York would, for purposes of making compétition, permit the streets of 
the city to be again torn up in order to allow the mains of another cotupany 
to be laid ail tlirough them to supply gas which the présent company can 
adequately supply. And, so far as it is given us to loolc into the future, it 
seems as certain as anything of such a nature can be that the demand for 
gas will increase, and, at the reduced price, Inerease to a considérable ex- 
tent. An interest in such a business is as near a safe and secure investment 
as can be imagined with regard to any private manufacturing business, al- 
though it is recognized at the same time that there is a possible élément of 
risk, even in such a business. The court belovv regarded it as the most fa- 
vorably situated gas business in America, and added that ail eas business 
is inhereiitly subject to many of the vicissitudes of manufacturing. Under 
the circTimstances, tlie court held that a rate wliieh would jiermit a return 
of C per cent, would l>e enough to avoid the charge of confiscation, and for 
the reason that a return of such an amount was the return ordinarily sought 
and obtained on investments of that degree of safety in the city of New 
York." 

And the court concurred with the conclusions of the trial court 
that, in view of the conditions found in that case, 6 per cent, upon 
the value of the property of the gas company devoted to public use 
would be a just compensation. 

But it is urged on behalf of complainants that in states like Ar- 
kansas, owing to many conditions, including the higher rates of inter- 
est for the use of money, they are entitled to a greater compensation 
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thari a gas company in a Jcity like New York. It is urged that a rail- 
road Company cannot be as secure against. compétition as a gas Com- 
pany in a large and populous city. It requires no permits for the tear- 
ing up of tlie streets of a commercial city and thus seriously interfère 
with its trafïic, nor would the expérience of the past justify the con- 
clusion that an investment in railroads is "as near a safe and secure 
investment as can be imagined with regard to any private manufac- 
turing business," for it is claimed that it is a well-known fact that the 
number of railroads of the United States, especially those west of the 
Mississippi river, which hâve escaped insolvency proceedings at ail 
times, is very small, if there be any. Whether some allowance should 
be made for that period which may be called the "developing period," 
when the earnings are bartely sufficient to cover actual operating ex- 
penses, foUowed by that period during which the net profits above the 
operating expenses are barely sufïïcient to pay the interest on the 
bonded indebtedness, with no margin of profit to the shareholders, it 
is unnecessary to détermine in thèse cases, as there is no évidence in 
the record that thèse complainants hâve suffered f rom such conditions. 
It is true the records of this and other courts show that insolvency 
proceedings against thèse roads were had at one time, or more than 
once, perhaps, and foreclosures had; but there is no such évidence in 
this record, and there fore cannot be considered., 

That under the laws of this state compétitive roads may at any time 
be constructed is no doubt true; bût the stringent régulations under 
the national and state laws now in force hâve made the construction 
of railroads for the mère spéculative purpose of selling bonds and 
stocks, regardless of a legitimate demand or necessity, too unprofita- 
ble for promoters and speculators to indulge in. The court there fore 
concludes that net earnings which will give the owners a return of 6 
per cent, per annum on the actual value of the property are fair, pro- 
vided, of course, that the rates necessary to make whatever net profits 
the court finds the owners to be entitled to are reasonable, and not so 
high as to be oppressive to those compelled to make use of the roads; 
for, as stated 'n the first part of this opinion : 

"The rights of the carriers and the public are reeiprocal. The carrier îs 
entitled to ask a falr return upon the value of Its property which it ein- 
ploys for the public conveuience, and the public is entitled to demand that 
no more be exacted from it for the use of the public highwajs than the 
services rendered are reasonably worth and not be oppre.ssive." 

But when such a limitation of profits is adopted, as the construction 
of railroads is bénéficiai and necessary for the development oî a coun- 
try, and for that reason it would be against the public welfare to dis- 
courage them, provision should be made for making this limited profit 
as nearly permanent and uniform as is possible by providing a sur- 
plus for those years when, owing to contingencies likely to arise at 
any time, the net earnings will not yield a sufificient fund for such 
earnings. By this the court does not mean to be understood that the 
state must be an insurer of profits on railroad investments : but when 
the profits on investments, based as they are in thèse cases on the 
actual value of the property, ascertained by the state itself, and not 
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a Spéculative value of bonds and stocks issued in many instances re- 
gardless of cost or values, are limited to the current and légal rate 
of interest of the state, such investments are entitled to a greater con- 
sidération than when there is no such limitation and the investor takes 
his chance of large profits when times are prosperous and small or no 
profits during lean years. Besides, rates of carriers cannot and ought 
not to be changed every year, or at short periods, to meet conditions 
as they vary; for not only would the commerce of the country be 
seriously affected by such changes and conséquent uncertainties, but 
it would necessitate fréquent investigations and hearings, expensive 
and uncertain of results, with strong probabilities that, before one in- 
vestigation is completed and conclusions reached, conditions will again 
be changed and necessitate another. Earnings which would yield a 
profit of 6 per cent, in a year like 1907, which was the most profitable 
year in the history of railroads of this country, or which would yield 
such a profit when crops and financial conditions are normal, ail 
branches of manufacture and trade flourishing, the éléments favorable, 
would soon decrease to an extent which would reduce net profits con- 
siderably below 6 per cent., if not wipe them out entirely, when condi- 
tions are reversed. The most learned and advanced political econ- 
ottiists hâve not yet discovered a remedy to prevent the periodical 
financial crises, although many theorists sincerely believe that they 
bave. The scientists of the Agricultural Department, even with the 
aid of the learned men of the Weather Bureau, are still unable to 
■prevents drouths, or too much rainfall, hot winds, destructive storms, 
or other unfavorable conditions, which may cause failures of crops, and 
which, in an agricultural state, such as this is, will very materially af- 
fect the earnings of its railroads. Continued rainstorms, which are 
not so unusual in this section that they should not be taken into con- 
sidération, may cause washouts and damage to the tracks and bridges, 
to replace which will materially reduce the net earnings. Breaks in the 
levées of the Mississippi or other rivers now protecting thèse roads 
and the lands served by them may cause sufficient destruction to wipe 
out ail profits of that year. It frequently happens that many miles of 
railroad hâve to be abandoned, or reconstructed to an extent to make 
the cost equal to the construction of a new road for that section. 
Bridges must be in time renewed, and with the continuai increase of 
weight of locomotives and cars must at times be rebuilt. The Inter- 
state Commerce Commission, in Re Investigation of Advances ïn 
Rates, Eastern Cases, 20 Interst. Com. Com'n R. 271, said on that 
subject: 

"It may well be said that they should be allowed to accumulate a fund 
out of Its revenues for opération agaiiist the time when this pièce of railroad 
must be entirely thrown away. Under our présent System of accountiug 
railways are required to make a dépréciation charge with respect to the 
equipment for the purpose of providing against contingencles of this sort; 
but they make no such charge with respect to way and structures, and it 
seenis proper that the accumulation of surplus should be allowed for this 
also." 

Ought not ail thèse matters be taken into considération, and provi- 
sion made for emergencies which expérience teaches the roads are 



348 187 FEDERAL KEPOETEE , 

at ail times subject to ând which at any time may occur? To provide 
for thèse the court is of the opinion that, in addition to tlie 6 per 
cent, earned when everything is prosperous and no extraordinary 
losses by casualties hâve been sustained, an allowance of 1.5 per cent, 
additional for a surplus fund should be made. As stated by the Inter- 
state Commerce Commission in Re Investigation of Advances in 
Rates, Western Cases, 20 Interst. Com. Com'n R. 307, 336: 

"A rallroad is .iustlfled, no doubt, In nialutaiiiiiig a surplus wàicU will ia- 
sure dividends to its stoçkholders duriiig leau years, and it may accumulate 
througli the years funds to meet obsolesceuce in filant, unless this charge is 
taken care of in maintenance. * * * Such a surplus gives strength and 
tone to the securities of a carrier. It invigorates and stimulâtes the manage- 
ment." 

In the Eastern Cases of that investigation, 20 Interst. Com. Com'n 
R. 243, 271, 288, the commission said on that subject: 

"Then, too, a railroad must he allowed to accumulate a surplus lu good 
years whlch will offset bad, years, and if its fiuancial position is to lie a rea- 
sonably strong one that surplus must be large enough to remove doubt from 
the mlnd of the investing public. We think that a railroad in ordinary years 
should be permltted to show a sulistantial sui'plus over and above the pay- 
ment of a reasonable dividend. * « * if this Company is to préserve its 
linanclal integrlty upon the basis of its présent capitalization and maintain 
its crédit, it is proper that it should be allowed to earn a sufHcient amount 
to pay its interest, its preferred dividend, a dividend on its comnion stock, 
and hâve remalning a small surplus. The crédit of the company cannot be 
maintained for year after year upon any other basis. We are of the opinion 
that the sum remalning after payment of fixed charges, including as a fixed 
charge the dividend upon the preferred stock, should be équivalent to be- 
tween 7 and 8 per cent, upon the common stock. Tt should 'hâve sufflcient 
earnlngs s6 that it may pay a dividend of 5 per cent, upon its common stock 
and carry 2.5 per cent, to surplus, or pay 6 per cent, on tlie common stock 
and carry 1.5 per cent, to surplus. This is on the assumption that the capi- 
talization does not exceed its actual value." 

In the cases at bar only the àctual value is considered, regardless of 
capitalization. That such a surplus may be necèssary is shown by the 
facts appearirig in the testimony in thèse cases. The Iron Mountain, 
for the years 1904, 1905, 1906, and 1907, paid its stoçkholders 10 per 
cent, annuallly ; for the year 1908 the dividend was' reduced to S per 
cent.; and for the year 1909 to 4 per cent. The évidence fails- to 
show the reasons for this réduction of dividends; but the court does 
not feel justified in assuming that it was owing to an increase in net 
earnings caused by the granting of the injunction in thèse cases. The 
Southvvestern bas nevér paid any dividend on its common stock, and 
only for the last two years a dividend of 2 per cent, in 1909 and 5 
per cent, in 1910, on its preferred stock. It is also proper to state 
that the calculations made in thèse cases are ail based on earnings for 
the six months ending December 31, 1907, which, as appears from the 
évidence, were approximately 20 per cent, greater than under usual 
conditions. 

In the opinion of the court the rates enjoined at the commencement 
of thèse actions are noncompensatory and confiscatory, and for this 
reason the injunctions will be made permanent. The costs in thèse 
cases should be divided, each party paying its own costs for deposi- 
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lions, etc., and the court costs proper to be paid one-half by the com- 
plainants and one-half by the défendants. As conditions may change 
which may require a reinvestigation of the question of the reasonable- 
ness of thèse rates, the court will retain jurisdiction of thèse causes, 
with leave to the parties to move the court for a reinvestigation. This 
course was adopted by Mr. Justice Brewer in Ames v. Union Pacific 
Ry. Co., supra, and commends itself to the court as proper in thèse 
cases. 

Conclusion. 

In the absence of separate accounts kept by the railroads, the scheme 
suggested by the state's accountants in thèse cases commended itself 
favorably to the court. The omissions and those bases which in the 
opinion of the court were found to be erroneous in thèse cases may 
properly be attributed to the fact that such a scheme has never been 
attempted before this, and the further fact that thèse gentlemen hâve 
not had that expérience which can only be obtained by those who hâve 
devoted many years to the management and opération of railroads. 
The testimony of thèse gentlemen of expérience has shown thèse er- 
rors and omissions, and the court has tried to correct them. To do 
so it was necessary to read carefully ail the voluminous testimony in 
thèse cases, not only once, but in many instances a number of times. 
If the expenses were kept separately for the différent classes of traffic 
for the year, or, if that is too expensive, if they were kept for the 
months of March and November of every year, they would furnish 
a very fair average for the year for this section of the country, and 
would relieve the courts in cases of this nature of a great deal of work. 
In fact, if such accoUnts were kept, the court beheves that State Rail- 
road Commissions would be guided by them to a great extent in mak- 
ing rates. 

In conclusion the court wishes to acknowledge the assistance it has 
received from Messrs. Johnson and Hamilton, the accountants for 
the complainants and the state, in thèse cases, in making the calcula- 
tions for its use. The accuracy with which they performed this work 
is attested by the fact that the resuit of their calculations, made under 
direction of the court, did not differ one cent. The extended and able 
arguments of the counsel for both sides were of inestimable assistance 
to the court, and the final resuit reached by the court, if correct, is in 
a great measure due to their aid. 

EXHIBIT A. 

State of Arkansas — Kate Jlatter. 
St. Louis, Iront Mountain & Southern Eailway. 
Resuit of opération obtained on the formulœ prescrihed by the court: 

Revenue. 

The miscellaneous revenue has been divided between intrastate and Inter- 
state traffic, on the basis of the actual state and interstate revenue, and 
some additional items liave been added to the passenger revenue. 

Ihe resuit of this division is as follows: 
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Frelght Revenue. 

PerC^nt. Per Cent, 

of Each of AU 

Class. Revenue. 

Intrastate $ 656,717.58 13.41 9.81 

Interstate 4,239,555.33 86.59 63.34 



Total $4,896,272.91 100.00 73.15 

Passenger Revenue. 

Intrastate $1.069,861.28 59.54 15.99 

Interstate 727,026.60 40.46 10.86 



Total $1,796,887.88 100.00 26.85 



Grand total $6,693,160.70 100.00 

Operatlng Expenses. 

1. Maintenance of Way and Structures. 

The total expense asslgned to the freigUt business under this head has 

been divlded between intrastate and interstate on the straigUt revenue basls. 
and the resuit is as follows: 

Intrastate. Interstate. Total. 

Freight revenue .$056,717.58 $4,239,555.33 $4,896,272.91 

Pereentage of "each 13.41 86.59 100.00 

Kxpenses divlded on above per- 

centages $74,210.28 $ 479,184.83 $ 553,395.11 

2. Maintenance of Equipment. 

(a) Locomotives. — The exirenses under this head were divlded between 
yard and local and through road locomotives on the basis adopted by the 
State in its Exhibit K, and are as follows: 

Local. Through. Total. 

Tard $13,45.3.83 $55,681.97 $69,135.80 

Road 43,733..S5 70,807.25 114,540.60 



Total $57,187.18 $126,489.22 $183,676.40 

(b) Freight Cars. — ^This expense is divided between stopping and startlng, 
terminal handllng, and otber expenses ou the following basis: 

Percentages. Expenses. 

Stopping and startlng 25 $119,473.91 

Terminal handling I314 64,515.91 

Other expenses 61^^ 293,905.82 



Total 100 $477,895.64 

The expense of "stopping and startlng" is divided as shown in the State's 
Exhibit K, and is as follows: 

Local. Through. Total. 

Car Miles 4,693,400 6,532,646 11,226,046 

Pereentage of each 41.81 58.19 100.00 

Exjienses — divided on above per- 
centages $49,952.04 $69,521.87 $119,473.91 

The expense of "terminal handling," divlded between transstate, interstate, 
and intrastate freight on basis of the ton mileage for the month of October, 
1907, as shown in Exhibit 26 and subdivided by the court, is as follows: 

Transstate freight (receivlng no terminal handling) 51.16% 

Interstate " " one " " 34.19% 

Interstate " " two " " 6.50% 

Interstate " " two " " 8.15% 



100.00% 
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The total expense is therefore divided on the foliowing percentages: 

Pereentages. Expense. 
Interstate (34.19x1=34.19 53.85 ?34,741.82 

jutersiaie | g -^^ ^ 2=13.00 20.48 13,212.86 

Intrastate 8.15 x 2=16.30 25.67 16,561.23 



63.49 100.00 $64,515.91 

The balance of the expense of freight cars is divided between local and 
through trains on the basis of the nuniber of car miles as shown in the 
State's Bxhibit K, and is as follows; 

Local. Through. Total. 

Car miles 1,173,350 6;532.646 7,705,996 

Percentage of each 15.22 84.78 100.00 

Expense $44,732.47 $249,173.-35 $293,905.82 

The total expense of maintenance of freight cars chargeable to each class 
of service, under the plans outlined above, Is as follows: 

Stopping Terminal Other 

and Starting. Haudling. Expense. Total. 

Local $ 49,952.04 $ 44,732.47 ? 94.084.51 

Through 09,521.87 249,173.35 318.695.22 

State $16,561.23 16,501.23 

Interstate 47,954.68 47,954.08 

Total $119,473.91 $64,515.91 .$293,905.82 $477,8,95.64 

(c) Supervision and General. — This expense is di^'ided between local and 
through trains and state and Interstate on the basis of the direct charges 
for maintenance of equipment, and Is as follows: 

Direct Expense. Percentages. Amount. 

Local $151,871.69 22.90 $14,202.89 

Through 445,184.44 07.29 41,625.12 

Staté 10,561.23 2.50 1.540.48 

Interstate 47,0.J4.68 7.25 4,484.80 

Total $(i01,.572.04 100.00 $61,859.29 

3. Trafflc Expense. 

Thèse expen ses divided on the straight revenue basis are as follows: 

Percentages. Amount. 

Intrastate 13.41 $11,899.29 

Interstate 86.59 70,855.13 

Total 100.,00 $88,734.42 

4. Transpoi'tation Expense. 

(a) Station Expense. — This expense is divided on basis of the proportions 
of the ton miles for the mouth of October, 1907, as shown in Exhibit No. 
26, assuming that one-half of the transstate and ail the Interstate freight is 
chargeable with one station handling, compared with six station haudlings 
for State freight, for a given nuniber of ton miles, as follows: 

Ton Mile Per Cents. Expense. 

Transstate 51.16 x 1/2= 25.58 22.21 $ 51,888.54 

Interstate 40.09 x 1 = 40.69 35.33 82,540.40 

Intrastate 8.15 x 6 = 48.00 42.40 99,198.00 

100..00 115.17 100.00 $233,020.04 
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(b) Yard and Terminal Bxpense. — This expense Is divlded between local and 
through trains on the basis of the number of cars handied at terminais as 
shown In the State's Exhibit K, and is as follows: 

Local. Through ■ Total. 

Cars handied 32,232 133,482 165,714 

Percentage of each 19.46 80.54 100.00 

Expenses divlded on the above percent- 

ages $57,085.42 $236,262.07 $203,347.49 

(c) Fuel and Locomotive Expenses — ^Road Engiuemen and Trainmen. — 
Thèse expenses are divlded between local and through trains on the basis of 
the number of englue miles of each class, assumiug that the local train ex- 
pense is 47 per cent, greater per engine mile thau the through train expense. 

Train Miles Percentages. . , Pereeutages. Expenses. 

Local ......... 70,583 26.42x1.47=38.83 34.54 $238,060.24 

Through 196,512 73.58 73.58 65.46 451,170.33 

Total 267,095 100.00 112.41 100.00 $689,230.57 

(d) Engine Ilouse Expenses. — Thèse expenses are divlded on the basis shown 
in the State's Exhibit K, and are as follows: 

Local. Through. Total. 

Engine miles 79,053 199,981 279,034 

Percentage of each 28.33 71.67 100.00 

Expenses divided on above percentage. .$15,104.55 $38,439.58 $53,634.13 

(e) Other Train Expense. — Thèse expenses are divlded between state and 
Interstate trafHc on the basis of the gross earniugs of each class of traffic, as 
follows: 

Percentages. Amount. 

Intrastate 13.41 $ 17,743.16 

Interstate 86.59 114,569.71 

Total 100.00 $132,312.87 

(f) Loss and Damage to Freight. — The division of this expense is shown in 
State's Exhibit K, as follows: 

Àmount 

Intrastate $ 30,972.03 

Interstate 96,537..35 

Total $127,509.38 

(g) Supervision and General. — This expense is divided on the basis of tha 
direct chai'ges to other uccounts under Transportatio]i. and is as follows: 

Direct Expense. Percentages. Amount. 

Local ■$ .•;iO.;U0.21 20.28 $ 9,410.51 

Tlirough 725.871.9S 47.46 22,022.83 

State 147,913.19 9.67 4,487.16 

Interstate 345,536.00 22.59 10,482.42 

Total $1,520,'661.38 100.00 $46,402.92 

5. Geueral Expenses. 

This expense is divided on the basis of the Supervision and General Expense 
under the head of Slulutenance of E(iuipment and Transportation, and is as 
follows: 

Direct Expense. Percentages. Amount. 

Local $ 23,613.40 21.81 $ 28,836.80 

Through 63,647.95 58.80 77,744.33 

State 6,033.64 5.57 7,364.55 

Interstate 14,907.22 13.82 18,272.56 

Total $108,262.21 100.00 $132,218.24 
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6. Total Operating Expenses. 

The total operating expenses, divided on the various bases outlined above, 
are as follows: 

Amount. 

Local $ 514,062.10 

Throiigh 1,312,448.70 

State 263,982.18 

Interstate 982,750.42 

Total $3,073,843.40 

7. Ijocal Train Expenses. 

Thèse expenses are divided betweeu intraatate and iuterstate on the fol- 
lowing percentages: 

Percentages. Amount. 

Intrastate 60 $;!0S.797.26 

Interstate 40 20.3,864.84 

100 $.514,002.10 

8. Through Train Exiienses. 

Thèse expenses are divided between intrastate and Interstate on the fol- 
lowing percentages: 

Percentage. Amount. 

Intrastate l.OO $ 13,124.49 

Interstate 09.00 1,299,324.21 

100.00 $1,312,448.70 

9. Recapitulation — Operating Kxpenses. 

Intra.state. Interstate. Total. 

Local train $308.797.26 $ 20.''),8(i4.84 $ 514,662.10 

Through train 1.3,124.49 1,290,324.21 1,312,448.70 

Direct charges 263,982.18 982,750.42 1,246,732.60 

Total $.->85,903.93 $2,487,939.47 $3,073,843.40 

10. Taxes and Reniais. 

The taxes and rentals, divided on a straight revenue basis, are as follows: 

l'er Cent. Taxes. Rentals. 

Intrastate 13.41 $21.851.02 $2,156.94 

Interstate SO.-'îO 141,094.67 13,927.62 

Total 100.00 $102,945.09 $16,084.50 

11. Hire of Equipaient. 

This amount is divided between intrastate and Interstate traffic on the 
revenue basis, with 30 per cent, added to cover the additioual cost of the 
State traffic. The resuit Is as follows: 

Revenue. Percentage. Percentage. Amount. 

Intrastate $ 6.50,717.58 13.41x1,3=17.43 16.76 $30,032.49 

Interstate 4,2,39,555.33 86.59 86..59 83.24 149,158.97 

$4,890,272,91 100.00 I 104.02 100.00 $179,191.46 
187 F.— 23 
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12. Eecapitulation-^Frelght. 

Intrastate. Interstate. Total. 

Gross revenue... $656,717.58 $4,239,555.33 $4,896,272.91 



Operating expenses, par. No. 9. . $585,908.93 $2,487,939.47 $3,073,843.40 

Taxes, par. No. 10. ... ; 21,851.02 141,094.67 162,945.69 

Rentals, par. No. 10....;..:... 2,156.94 f 13,927.62 À 16,084.56 

Hire of equipmeiit, par. No. 11 30,032.49 ' 149,158.97 ' 179,191.46 



Total expenses $639,944.38 $2,792,120.73 $3,432,065.11 

Net earnings...... .16,773.20 1,447,434.60 1,464,207.80 

The bases on which thé foregoing figures were compiled were prescribed 
by the court. Tlie results obtained are correct ou the bases indicated. 

F. R. Johnson, for the Railroada. 
T. A. Ilamilton, for the State. 

State of Arkansas — Rate Matter. 

St. Louis, Iron Mountain & Southern Ra:il-«v'ay. 

Ta,xes and assessed value of property divided between the various classes 
of business on basls of gross revenue: 

Assessed Value 
Taxes. of Property. 

Intrastate frei£;ht. $ 2i,851.02 $ 1,961,340.96 

Interstate frelght 141,004.67 12,663,744.82 



Total $162,945.69 $14,625,085.78 



Intrastate passenger $ 35,249.16 $ 3,196,925.79 

Interstate passeliger 23,953.33 2,171,270.43 



Total $ 59,202.40 $ 5,368,196.22 



Total frelght and passenger $222,148.18 $19,993,282.00 



Total intrastate business $ 57,100.18 $ 5,158.266.75 

Total Interstate business 165,048.00 14,835,015.25 

Operating expenses per ton per mile: 

Intrastate 12.24 mills. 

Interstate 4.06 " 



Excess cost of Intrastate over Interstate 8.18 " 

Percentage of excess cost 201.5 

The bases on which the foregoing figures were compiled were prescribed 
by the court. The results obtained are correct on the bases indicated. 

F. R. .Tohnson, for the Railroads. 
T. A. Ilamilton, for the State. 
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UNITED STATES v. MBRCHANTS' & MINERS' TRANSP. CO. et al. 

(Circuit Court, S. D. Georgla, B. D, March 8, 1911.) 

Nos. 379, 380, 381. 

1. Gband Jubt (§ 8*) — Sélection— Statutes—Consteuction— Direction of 

JUDGE. 

Kev. St. § 802 (U. S. Comp. St. 1901, p. 625), provldes that jurors shall 
be returned from such parts of the district from tlme to time as the 
court shall direct, so as to be mcst favorable to an Impartial trial, and 
so as not to incur unnecessary expense or unduly to burden the citizens of 
auy part of the district wlth such services. Held, that where, prlor to 
the return of certain indlctments, the District Judge appolnted a jury 
commlssloner, and directed such commlssloner, wlth the clerk, to place in 
the. box as ellgible for jury service the names of 550 persons residing In 
the Eastern division of the district, dlrectlng the number to be drawn 
from each county, such order was not objectionable as substltuting the 
discrétion of the judge for that of the commlssloner, nor because the rep- 
résentation provided in the order was not in accordance wlth the popula- 
tion of such counties. 

[Ed. Note.— For other cases, see Grand Jury, Cent Dig. |§ 1&-20; Dec. 
Dlg. f 8.*] 

2. JuBY (§ 58*) — Dbawing Jueobs— Statutes— Bepeal. 

Rev. St. §§ 802, 804, 808 (U. S. Comp. St. 1901, pp. 625, 626), regulating 
the drawlng of jurors, was not repealed by Act Cong. June 30, 1879, c. 52, 
21 Stat. 43, relating to the same subject 

[Ed. Note. — For other cases, see Jury, Dec. Dlg. { 58. 'J 

3. Ceiminal IjAW (§ 280*) — Plea in Abatement— Incompetenct of Gband 

JUBOB. 

Where a plea In abatement to an indletment, because of alleged dls- 
qualiflcatlon of a inember of the grand jury returnlng the same, dld not 
allège that the juror was Incompétent because he was a member of the 
board of éducation at the time he was summoned, as required by the 
Btatute, it was insufficient. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. §§ 645-651 ; 
Dec. Dlg. § 280.*] 

4. Cbiminal Law (§ 280*) — Plea in Abatement— Requisites. 

A plea In abatement to an indletment, alleglng that an order of the 
Judge dlrectlng sélection of a certain number of names from each of sev- 
eral counties, from whlch jurors were to be drawn, constituted a manl- 
fest injury to accused, without showlng how accused was Injured thereby, 
was insufficient. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. |§ 645-651; 
Dec. Dlg. § 280.*] 

Indictments against the Merchants' & jVIiners' Transportation Com- 
pany, against the Atlantic Coast Line Railroad Company, and against 
the Seaboard Air Line Railway Company for violating the Interstate 
commerce act as amended. On plea in abatement, alleging error in 
the drawing of the grand jury. Overruled. 

See, also, 187 Fed. 363. -( 

The plea in abatement to the indictment against the Merchants' & 
Miners' Transportation Company is as follows: ,-.^. 

And now comes the above-named défendant corporation, the Merchants' & 
Miners' Transportation Company, and pleads In abattement to the indictment 
in the above-stated cause, filed in the above-mentloned court, and says that 

*For otber cases see same tapie & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the grand jury whieh fouud the snid iiidictmenl' was illegally constituted 
and was not a lawf ul body, in this : The act of Cougress approved June 
30, 1879, and governing in this niatter, reciuires tliat the box, from whlch 
the names of grand jurqrs m sald court iimst be drawn, shall contain not 
less than three hundred persons, and that thèse names shall hâve beeu 
placed therein by the clerk of the said court and the comniissioner appoiuted 
by the judge thereof, which connnissioner shall be a citizen of good stand- 
ing residing in the district in whlch the court Is held and a weil-liuowu 
niembej, ,of the principal political party in the district in whicli the court is 
hejd opposlng that to which the Clerk uiay belong, and that the said clerk 
arid the. said comuiissioner shall each place one nanie in the sald box alter- 
iiately without référence to party alliliations until the whole iiumber re- 
quired shall be placed therehi. That on the ;>Oth day of April, 1910, the 
Honorable Eiuory Speer, United States District .Tudge, and presiding in 
said Circuit Court, passed an order in said Circuit Court touching the jury 
box for said court and its revision, of wliich the foUowing is a copy: 

'•' ' ' I "In re the .Tury Box. 
"Grder Appointing A. S. Andcrson, Esquire, as .Tury Commissioner and for 
Revision of Jury List. 
"It appearing to the court that the .iury box is in need of revision, It is 
ordered by the court that A. S. Anderson, Esciuire, be and he is hereby ap- 
pôihted jury comniissioner, and that he, together wlth the clerk of this 
court, proceed, as soon as naiy be lu'acticable, conformably to law, to revise 
the jury box of sald court, placiiig therein not less than flve hundred and 
flfty (550) names of persons eligible to jury service from said Eastern divi- 
sion of said Southern district of Georgia in the following proportions, re- 
spectively, from the several counties of the district: 

Chatham county 75 Glynn county 37 

Efijngham county .............. 37 Appling county 19 

Screven county !58 Liberty county 19 

ijeijkina. county...... ..... ?>7 , Bryan county 18 

En;ianuel county 59 Mcintosh county 19 

Bulloch county 60 Camden county 18 

Montgomery county 37 Wayne county... 19 

Tattnall county 38 

"In open court, this 30th day of April, 1910. 

"Emory Speer, United States Judge." 

That the said clerk and the said A.' S. Anderson proceeded in accord- 
nncé wlth the said order just quoted, and beeause of the said order, and 
placed ili the sald jury box exactly five hundred and fifty names, dlstribut- 
ing them as directed by the said order, and placing in the jury box the nuœ- 
her of persons, résidents of the counties mentioned, as directed by the said 
order, and no more and no less ; tliat is to say, the said clerk and the 
pther jury commissioner placed in the said box, under and beeause of the said 
order, the names of seventy-five jurors from Chatham county, the names 
of thlrty-seven froui Eflinghani county [naniing each county and number as 
a,bove],- jnaklng five hundred and fifty names, and they placed only thèse 
names, no more and no less, in the said jury box. That ail of the jurors 
flnding the above indictment against tins défendant were taken from the 
said jury bdx so made up, and the said clerk and the other jury cominis- 
eioner, in maklng up the sald box and in putting the names therein, f elt 
bound, by the said order and followed the sanie. 

This défendant says that, under the law, the discrétion as to the numbers 
and résidence of jurors to be placed in the said box was witU the said 
Clerk and the other jury commissioner, except that the law rèqulred that 
they place In the box the names of not less than three hundred persons, 
whereas the said order directed that they place therein not less tha^i five 
hundred and flfty names, and in this respect tiie said order, and the course 
taken thereunder by the sald two jury commissioners, made the constitu- 
tion of said grand jury, and the umking up of the said jury box, illégal and 
tjontrary to the statute. Défendant also says fhat, under the law, the 
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discrétion as to the sélection of jurors résident in the said Western divi- 
sion, and as to the number froui any county tbereof to be placed In tbe 
box, was with the said clerk and tlie other jury commissioner, and not with 
the judse of the court, exeept tlvat, under the act of June 30, 1879, the said 
.iudge did hâve the discrétion to order the nanies of jurors to be drawn 
t'rom the boxes used by the state authorities in selecting jurors in the 
highest courts of the state. The said judge, however, did not exercise this 
discrétion, in that he did not direct that the uames be drawn froni the 
boxes used by the state authorities, but by the said order sul)stituted his 
discrétion, as to tbe number of nauies to be placed in the box and as to thelr 
jnanner of distribution aniong the couuties in the said Eastern division, for 
the discrétion put by the law in the jury connnissioners, and the said judge, 
by the said order, so proportioned the numbers as to require that 550 names 
be placed in the box, and that they be distributed among the counties 
nanied as required in the said order. 

Défendant furtber says: That, by the census of the United States taken 
in 1910, the said counties hâve the following populations, to wit: Chatham 
county, 79,690 ; Efiingham county, 24,125 ; Screven county, 20,202 ; Jenkins 
county, 11,520: Enianuel county, 25,140; Bulloch county, 26,464; Mont- 
gomery county, 19,638; Tattnall county, 18.5C9 : Glynn county, 15,720; 
Appling county, 12,,308; Liberty county, 12,924; Bryan county, 0,702; Mc- 
Intosh connty. 6.442 ; Caniden county, 7,690, and Wayne county, 13,060. 
That the distribution dlrected by the said judge and observed by the said 
jury coinmissioners, under his said order, was disproportioned to the popu- 
lations of the said counties, and that, if the populations had been observed, 
Cbatham county — the county in which it is proposed to try the said cause — 
would hâve had in the box a niueh larger number of nanies, as will ap- 
pear from the populations just stated. Chatham county has more than 
one-fourthof, the population of ail the counties in the division, and yet only 
seventy-five names from, Chatham county were put in the, box, and only 
one résident. of Chatham county was on the grand jury of twenty that 
found this indictment. That no county in the division, other than Chatham, 
possesses. any advantage over Chatham in the niatter of tbe qualification 
of jurors, or other competency or fitnoss, and <."luithani county possesses 
over the other counties large advantages, not only as to poi}ulation, but 
as to property and commercial importance ■ and prestige. That Chatham 
county is largely a commercial county, and the jurors living in the said 
county. would possess spécial qualifications for the trial of issues involved 
in the présent cause. Jt is the only county in the Southern district of 
Georgia in which défendant hns an agent. 

nefendant says that for the reasons stated the grand jury box was not 
made up in the manner pointed out by law; that the said grand jurv, 
which preferred the said indictment. was illegally constituted, and tlie 
said proceedings and the said indictment were and are unlawful and shouUi 
be abated. Défendant says that the said order and the course taken under 
its mandate by the said jury commissioners deprived this défendant of its 
rights under the statute of the United States, and its right to the exercise 
of the discrétion of the jury connnissioners. and tend to its manifest préj- 
udice, and that this défendant is entitled to a grand jury made up as re- 
quired by the said statute, and in accordance therewith, without discrimina- 
tion as to any county in the division, and without any curtailment or im- 
painnent of the discrétion of the said jury connnissioners, and without 
any direction from the court as to the persons to be selected, or the r(îsi- 
dence of said persons, or the number to be placed in the liox. Of aJl of 
which rights défendant has been dejirived by the said order. 

Wherefore it prays that said indictment be abated and (piashed, etc. 
ilerchants' & Miners' Transportation Co., 

Daniel H. Hayne, Per L. M. Erskine, Agent. 

Adams & Adams, 

Attorueys. 

A further ground was added, by ainendment, in which it was al- 
leged that one of the grand jurors was a member of the board of ed- 
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ucation of the county of his résidence, which disqualifies him by the 
State law from serving on the grand jury in the state court, and that 
he was therefore disqualified from serving as a grand juror in the 
United States court. 

Alexander Akerman, Asst. U. S. Atty., and W. M. Toomer, John 
H. Marble, and S. H. Smith, Sp. Asst. U. S. Attys. 

Samuel B. Adams, A. Pratt Adams, and Daniel Hayne, for de- 
fendant Merchants' & Miners' Transp. Co. 

Alexander Haniilton and Peter W. Meldrim, for défendant Atlan- 
tic Coast L,ine R. Co. 

Anderson, Cann & Anderson, for défendant Seaboard Air Line 
Ry. Co. 

SPEER, District Judge (orally). [1] I am quite sure that in direct- 
ing the revision of the jury box, or boxes, by the order to which 
exception is taken in this plea in abatement, the court intended noth- 
ing save to distribute generally throughout the district the labor and 
burden of attending hère, and to secure impartial and upright jurors. 
It will be observed that the commissioners were directed to sélect the 
jurors from over the whole division. The counties composing the 
division, with their populations, are as follows : 

Efflngham 24,12.5 

Screven 20.202 

.Tenkins 11,520 

Emanuel 25,140 

Bulloch 26,464 

Montgomery 19,638 

Tattnall 18,569 

Glynn 15,720 

Appling 12,308 

Liberty 12,924 

Bryan 6,702 

Mcintosh 6,442 

Caniden 7,690 

Wayne 13,009 

This aggregates 220,513 persons residing outside of the Hmits of the 
county of Chatham, not c|uite three times as many as live in Chatham. 
our great seaport, which can properly boast of 79,690 inhabitants. 
There is, however, no rule that I am aware of relating to the sélection 
of the jury, which is arithmetical in its character, unless it is that which 
fixes the minimum to be placed in the box. There shall be not less 
than 300. The maximum provided for by my order is not less than 
550. Five hundred and fifty is not less than 300, unless my arithme- 
tic is in error. So there is no violation of the law in that respect. 
Then, if tnere was a discrétion vested in the court, it is not impossible 
that the court, in its exercise concluded that not ail of the persons 
living in thèse varions counties were proper for oiir jury body. 

In this county of Chatham there is a noble citizenship. Nearly 
every juror at this term of the court, I believe ail without exception, 
hâve been citizens of Chatham county. I am not only proud of their 
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appearance, proud of their character, but proud of the work that they 
hâve donc. I intended no reflection upon them, or upon the other good 
people of Chatham county; but I reflected that there were a good 
niany peop'e hère who are not naturalized. We hâve some 79 to-day 
knocking at the door of this court seeking naturalization. I do not 
know how many more there are. Then, loo, in my rides about the 
beautiful environments of Savannah, I meet a number of simple and 
no doubt kindly people, dwelling in homes which to my mind resem- 
ble Henry Grady's Patchwork Palace. Thèse are mainly constructed 
of pièces of rusty tin which hâve been stripped from the roofs of the 
city, on those occasions (to quote : Goldsmith, in the "Deserted Vil- 
lage," a passage relating to this neighborhood) 

"When the mild tornado Aies, 
Mingllug oft the ravaged landscape with the skies." 

They talk in a dialect which is not understandable by those who 
know only the English language. And not infrequently in the per- 
formance of my extended duties in this community I hâve been 
obliged to call an interpréter to interpret their 'English' as it is spoken. 
It is really a Gullah dialect, which has come down to them from their 
tribal forebears on the Dark Continent, and which cannot be under- 
stood by the court. I believe some of them are irreverently and care- 
lessly alluded to by Vox Populi hère as "Geechee coons." They are 
quite numerous, and surely they are not to be regarded such good ju- 
rors as the upright, clear-sighted, fearless Americans of the ancient 
American stock, many of whom live hère, and many more of whom, 
in proportion to the population, réside in those counties sometimes 
called "the interior" from which thèse jurors hâve been selected. 

Now the pbject of the court was to get jurors from ail the coun- 
ties of the district. We hâve not always been able to do that. From 
the time of my appointment as judge, almost down to the présent time, 
we hâve been obliged to omit certain counties. We now at times draw 
the jurors from every county in the Southern district of Georgia. 
Formerly certain communities had a cheerful way of shooting at 
our officers. I remember a case in which Mr. Adams was for the 
défense, and bis client sat on the side of the road with a loaded shot- 
gun and fired at a party of revenue officers riding along in their 
buggy. He dropped the mule, but missed the officers. Now we did 
not for some time thereafter sélect any jurors from that immédiate 
locality. We regarded them as having perhaps some objection to the 
court, if they felt so hostile towards the officers. 

Then, too, in other counties in the Western division there were 
greater difficulties. Thèse culminated in the famous case of United 
States V. Hall et al. (C. G.) 44 Fed. 883, 10 L. R. A. 323, for con- 
spiracy and murder. The défendants were brought to trial, to be 
punished comformably to law for the murder of one of the most 
charming and amiable men I ever knew, John C. Forsyth, who was 
the agent of Mr. Norman W. Dodge, of New York, and who was 
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seeking to protect the 300,000 acres of land owned by that gentle- 
man in that section of the state from the déprédations of a lawless 
band of forgers and conspirators. Finally this deadly conspiracy 
resulted in a duel and desperate encounter between one of our dep- 
uties and the surviving leader of the conspiracy. We did not draw 
jurors from those counties at that time. But so much hâve the con- 
ditions improved that now there is not a single county in the South- 
ern district of Georgia to which we cànnot safely go for jurors who 
will enforce, not only the laws of the state, but the laws of the United 
States. 

The first Congress which met after the adoption of the Constitution 
enacted this law : 

"Jurors shall be returned from such parts of the district, from time to 
time, as the courts shall direct, so as to be most favorable to an impartial 
trial, and so as not to incur an unneeessary expense, or uuduly to burden 
citizens of any part of the district with such services." Bev. St. 802 (U. S. 
Comp. St. 1901, p. 625). 

Many of Ûit men who f ramed the Constitution, which was adopted 
but two years before, were members of that Congress. They enacted 
that law and according to paramount décisions of our courts it has 
been the law from that day down to the présent time, and is the law 
to-day. It has just been re-enacted in the Judicial Code (section 277), 
otherwise called the "Moon Bill," approved March 3, 1911. It is the 
law which has governed me in the 26 years of my service on the bench. 
It was challenged— it is true, very vigorously challenged — in the fa- 
mous trial of the United States v. Greene and Gaynor (D. C.) 146 Fed. 
776, charged with conspiracy to embezzle the funds which Congress 
had appropriated for the benefit of the people. This court, comment- 
ing upon it in that case, said : 

"This belng the law, the court, not on Its own Initiative, but, as it will 
appear from the record and otherwise, having been requested more than 
once by the district attorney for the exercise of this power in order to ob- 
tain an impartial jury, dftermined to «ause the jurors to be sel ected from 
that portion of .the district nlost.remote from the scène of the , transac- 
tions Involved in this coiitrovevsy. The counties from which the jurors 
are selected are atnong the most thrifty, eiilightened, and progressive lu 
the state of Georgia. They are the counties of Lowndes, Thomas, Decatur, 
Berrlen, and Brooks as they then exlsted. The court had long expérience 
of the Intelligence, capaclty, nprlghtness, and patriotism of jurors taken 
from that section of the state. They had long coiuposed a part of the jury 
body at many ternis in the courts of Savannah. I-Iow, then, was this jury 
to be obtained? Since a new jury niust be had, we coùld not sélect jurors 
from the small Eastern division we now hâve, beeause it had been pre- 
scribed by law, and the prlsoners were entitled to be trîed in the district 
as previously ascertalned. The la-yv, famillar to ail, requires that the ju- 
rors shall be returned by commissioners. One of thèse must be the clerk 
of the court, and the other a prominent member of the principal polltical 
party opposlng that to which the clerk belongs. The home of the, clerk is 
Savannah, and since the court had determined to draw the jury from the 
extrême southwestern counties of the state, how uecessary was it that thé 
additional eommissioner should be selected from a locallty where résidence 
had glven him long acquaintance with the people, and who was otherwise 
by Intelligence and character fltted for the sélection of pure, impartial, up- 
rlght, and intelligent men to perfor'm the grave service to the public and to 
the prlsoners who were involved in this prosecution." 
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So what is complained of hère was done there. It was challenged 
by exceptions of the défendant. It was passed upon by the Circuit 
Court of Appeals, and my action was affirmed. It is perhaps the 
latest and most conclusive deliverance upon the subject. The fact 
that the Suprême Court of the United States, after careful inquiry, 
refused to grant even a certiorari to carry up the record, discloses 
how little regard that great tribunal had to the complaints of error 
which were numerously made in that case. 

But this is not the only case in point. There are a great many oth- 
ers. Shortly after the adoption of this act, as early as 1810, it was 
held in the case of United States v. Price, Fed. Cas. No. 16,088: 

"It is discretlor.ary witli the court to give in its pleasnre any direction 
as to the sumnioning of the jury from any i)art of the district. If the 
défendant desires that such directions should be given, he should make ap- 
plication to the court therefor." 

This is a privilège which the défendant it is plain may seek as well 
as the government. 

In the Case of Ayers (D. C.) 46 Fed. 651, it was held by so great a 
judge as Judge Shiras that the direction by the court that the panel 
of the grand jury shall be summoned from a certain part of the dis- 
trict is allowed by the Revised Statutes of the United States, § 802, 
and is not in conflict with the constitutional amendment which pro- 
vides : 

"In ail criminal prosecutions the accused shall eujoy the riglit to a speedy 
and public trial, hy an impartial Jury of the state and district wherein the 
crime shall hâve been comiuitted, wliiclj district BhaJi bav*» heen previously 
ascertained by law." 

That experienced judge declared, with référence to this provision of 
the statute law adopted by the First Congress : 

"This provision of the statute, authnrizing the courts to direct what part 
of the district a given jury, grand or petit, shall be summoned froin, bas 
remauied a part of the statute law siuce its adoption in 17S9, and uow forms 
section 802 of the Revised Statutes, and I hâve no doubt that it bas been 
acted upon in ail, or nearly ail, the districts of the Union. Its constitu- 
tionality cannot be successfully impeached at this late day, and that its 
provisions fully sustain the action of the court in directing that the grand 
jury summoned for the terin at Sioux Falls, and which found the présent 
Indictment, should be drawn from the parts of the district named in the 
venire." 

Now can it be denied that the court may direct the clerk or the mar- 
shal how many jurors it wants ? No one bas denied that power. If 
he can summon them from any part of the district, in bis discrétion, 
and if he can tell the officers how many he wants, why can he not tell 
them that he wants 8 from the county of M'cintosh, or 79 or 150 from 
the county of Chatham? The truth is, I do not doubt that the county 
of Chatham bas more jurors by many in the two boxes, which are in- 
terchangeable, than bas any other county in this Southern district of 
Georgia. 

ALso, in this plea of abatement, it is complained that there was but 
one juror from Savannah. Appling had none; Bryan, none; Camden, 
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none ; Effingham, the home of the Salzburgers, none ; Mcintosh, none ; 
Tattnall, none ; and Wayne, none. Where is the discrimination ? And 
then, also, there were five counties which got only as many as Chatham. 
Why, there is nothing wrong about that. No one can discover even 
a toc hold to stand on for criticism of the court in drawing that 
jury. 

[2] But the law is cumulative upon this subject. I quote from the 
décision of a great jurist, sitting at circuit. He is dead now, but 
ail, when his name is mentioned, will recognize bis eminent, original, 
and clear-sighted judicial power. It was the late Associate Justice 
Brewer of the Suprême Court of the United States, sitting at circuit, 
then, I believe, Circuit Judge. It is the case of United States v. Ea- 
gan, 30 Fed. 608, and decided in 1887, nine years after the statute was 
enacted which the learned counsel for the défendant déclares repeals 
this statute by virtue of which thèse jurors were drawn: 

"I might stop hère," sald Judge Brewer, "and yet I désire to add a word 
in référence to this act of 18T9. I do not think that it carries the meaning 
or bears the construction which counsel hâve put upon it. Nor do I thinlt 
that sections 802, 804, and SOS (U. S. Comp. St. 1901, pp. 625, 626) are re- 
pealed by implication by it. Repeals by implication are never favored." 

In addition to that, Judge Thayer, who was the Circuit Judge sit- 
ting in that case with Judge Brewer, added the following comment: 

"I am of the opinion that the act of June 30, 1879, with référence to draw- 
ing jurors, grand and petit, for the courts of the United States, has not 
repealed section 802. 804, or SOS, Kevised Statutes, as has been urged on 
the hearing of this demurrer." 

fk 

* Judge Pardee has passed upon this identical question in United 
States V. Chaires (C. C.) 40 Fed. 820, and surely the acute and pene- 
tratiijg mind of that great and experienced judge would not bave 
missed the point in this case when he held that ail of the grand jurors 
might be drawn from the county of Léon. That was ten years after 
the act of 1879 was passed. The jurors were taken out by the clerk 
and the marshal, as is the practice in Florida, from the jury box, just 
as the judge takes them out hère, and the court held that section 802 
of the Revised Statutes, which is the act of 1879, had not been re- 
pealed. 

So the weight of authority and the reason of the law I think make 
it necessary for me to sustain the demurrer, and overrule the plea 
in abatement, which has been argued with such ability on both 
sides. 

[3] As to the juror who was a member of the board of éducation 
of his county, I will say that it is not alleged in the plea in abatement 
that he was a member of that board at the time he was summoned, and 
this the statute requires. Nor do I regard the objection of any con- 
séquence. The commissioner of éducation could not be a member of 
the grand jury of the state court, because that body may review his 
officiai action. "Cessante ratione legis, cessât ipsa lex." 
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[4] The averment that the action of the court was to the manifest 
injury of the défendant is altogether insufïicient. How is the injury 
manifest? Can we discover it from the plea? The pleading must be 
taken niost strongly against the pleader. There is nothing said against 
any of thèse jurors. They are presumed to be good men and true. 
They are presumed to be impartial. There is not a single injurious 
fact alleged, and under the cheerful generality expressed by the words 
"manifest injury" the court can discover no injury whatever. 



CNITED STATES v. MER.CHAXTS' & MINEES' THANSP. CO. et al. 
(Circuit Court, S. D. Georgia, E. D. March 8, 1911.) 

1. Cartîiebs (§ 30*) — Intebstate Commebce Act— Violation— Freight Rates 

— Failure to File— Défenses. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 (U. S. 
Comp. St. 1901, p. 3156), as amended by Act June 29, 1906, c. 3591, § 2, 
34 Stat. 586 (U. S. Comp. St. Supp. 1909, p. 1153), déclares that every com- 
mon carrier subject to the act shall tile with the Interstate Commerce 
Commission and prlnt, post, and lieep open to public Inspection schedules 
show'ing rates, fares, and chargea for transportation between difïerent 
points on its own route and points on the route of any other carrier by 
rallroad, etc. Held, in a prosecution against certain Interstate carriers 
for shipping certain freight at a 10-cent rate, when the publlshed and 
filed rate was 15 cents per hundredweight, évidence that the 10-cent rate 
had been published by defendant's connections and sent "broadcast," 
though not filed, was inadmissible as a matter of défense, since the charg- 
Ing of a rate less than the filed rate consUtutes a concession to the ship- 
per, in violation of the act, as a matter of law. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 30.*] 

2. Carriers (§ 30*) — Interstate Commerce— Rates— Knowledge. 

In a prosecution of an Interstate carrier for shipping freight at a rate 
less than that filed with the Interstate Commerce Commission, défendant 
could not be heard to say that it dld not know of the filed rate, which 
It had established in aceordance with the law, as a justification for its 
departure therefrom. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 30.*] 

Indictment of the Merchants' & Miners' Transportation Company, 
the Atlantic Coast Line Railroad Company, and the Seaboard Air 
Line Railway Company for violating the interstate commerce act as 
amended. 

See, also, 187 Fed. 355. 

Alexander Akerman, Asst. U. S. Atty., and W. M. Toomer, John 
H. Marble, and S. H. Smith, Sp. Asst. U. S. Attys. 

Samuel B. Adams, A. Pratt Adams, and Daniel M. Hayne, for de- 
fendant Merchants' & Miners' Transp. Co. 

Alexander Hamilton and Peter W. Meldrim, for défendant Atlantic 
Coast Line R. Co. 

Anderson, Cann & Anderson, for défendant Seaboard Air Line 
Ry. Co. 

•For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, ÏE Rep'r Indexes 
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SPEER, District Judge. Yesterday counsel for the défendant, in 
cross-examining the witness then on the stand, propounded the fol- 
lowing question: 

"Q. Mr. Lucas, in référence to thèse three cars, sbipped January 3, 7, 
and 10, 1908, for which you eliarged 15 cents, and afterwards on May 29, 
1909, coDected 10 cents, why did yovi accept 10 cents, wlieu you had charsed 
and billed the shipment at 15 cents? A. That Is because the shlpnient hiid 
at flrst beeu billed in error." 

Counsel for the government objected to the question and answer. 
After an extended argument by both sides, the court requested Mr. 
Adams, counsel for the défendant, to state what he expected to prove 
by this question. 

"Mr. Adams: The charge of 10 cents, we propose to show that he made 
the cliarge of 10 cents because — I nieàn. In one case lie made the charge of 
15 and collected 10, that he thought 10 cents would hâve been proper if 
his attention had been called to it, because thèse shipments, as he under- 
stood it, as so represented to hini: by the Penusylvania Railroad through 
reports to him — that is a niatter of documents — thut it came froni west 
of the Baltimore and Pittsburg Unes ; that there were two rates ; one 
was a 10-eent rate applicable to such shipments as they understood them ; 
witness was necessarily governed by the reports made to him by the rail- 
road company ; and that he intended to charge 10 cents wherever he 
thought that the property came from west of the Baltimore and Pittsburg 
lines. 

"ïhe Court: Were there any sehedules filed with the commission which au- 
thorized him to charge 10 cents on shipments from that loeality? 

"Mr. Adams: Yes sir; we had the sehedules in our ofHce. They were 
not flled at the time, but they were sent out broadcast. Ttiey hâve since 
been filed by the Seaboard ; but they were not flled at this time, and the 
difflculty was in the failure to file. We will show by this witness, if we 
are perniitted to do that, that they were sent out broadcast, that there 
was 110 eoncealment about It, that the greatest publicity was given to them. 
We wiU show also by this witness that the statement in the indletment 
that it was done for and on account of Miller, in substance for his beuefit, 
is not correct ; that every shipper had the same rate ; that there was no 
discrimination of any sort, shnpe, or kirid, no favoritism of any sort, shape, 
or kind; that it was entirely open to everybody ; that this 10-cent rate 
had been in actual opération since 1902, continiiously ; that since it has 
been the lawful rate there has been no substantial différence as to the 
number of shippers who hâve avalled themselves of this. We expect to 
show, and it certainly bears npon the exact charge made, in this ciise, in 
other words, if that he true, if your honor please, there was absolutely no 
ob,iect or motive in order to discrimina te in favor of the Millers, noue at 
ail. There could not hâve been any. Therefore it was not a willful de- 
parture from the tariff. It may he that we are technically liable for a 
charge which is not made, namely, partieipating uiider a tariff vi'hicli had 
not been filed actually. As I say, if we are perniitted to do. we will show 
we supposed it was filed, and when we ascertained it was not flled, we en- 
deavored to hâve it flled, and we will also show, if the court please, that 
we actually notifled the railroads by letters and asked them to file it ; that 
we did not hâve the slightest objection to charging the 15-cent rate when 
it was available ; in point of fact, we charged 15 cents, and so billed the 
Millers as to the indictment covering the three counts, and there was a long 
discussion before this company flnally yielded. Therefore it was bona flde 
of 15 cents. ' And, to avoid any mistake about it, and to get tliese matters 
fully in the record, because we know of uo décision that is inconsistent with 
our construction of the word 'willful,' we would like an opportunity to 
présent this in writing. exactly what we can prove, if your honor permits 
it. My junior, who is quite familiar with the fact, suggests we will also 
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offer to show that 17 "Best Ways to Shlp" dîd iiot apply to thèse shipments 
west of Buffalo and Pittsburg Unes, as to whlch the 10-cent rate would ap- 
ply. It is the schedule in their office, they supposed It had been flled, and 
tlie eue accepted by them, and the one sent out by them broadcast. 

"ïhe fourt: But one whlch had not been filed with the Interstate Com- 
merce Commission? 

"Mr. Adanis: yo; had not been flled wlth the Interstate Commerce Com- 
mission at that tinie." 

[1] The gravamen of the objection to the question now propounded, 
and the proof outlined in the statement of defendant's. leading counsel, 
upon which he rehes for a défense to thèse indictments, is that it does 
nptmeet the issues tendered by the government; that is to say, the 
charges in the indictment. The law imperatively coijiniands that the 
carrier shall not départ from the rates filed by jt' \vith the Interstate 
Commerce Commission, and may be indicted if it fails strictly to ob- 
serve that rate. That it did this is charged in the indictment.- The 
schedule setfing forth the purpose to charge a rate of 15 cents, per 
100 pounds on such commodities, and oyer the routes specified in the 
indictment, was completed by the Connecting railway company, and 
the défendant then made its formai vyritten concurrence therein. This 
concurrence and the schedule prepared were botlj filed with the com- 
mission. A copy of it, in book-bound foriji, was conspicuously kept 
in the office of the défendant company in the transaction of its busi- 
ness, and it was open to the public. This was lab.eled, and is termed 
by counsel "The Best Way to Ship." The Interstate Commerce Com- 
mission were, therefore, notified of this rate, and the public had the 
opportunity of making its calculations.and their contracts in view of it. 

Now, it is charged that this was willfully and, knowingly donc by 
the défendant company. It is also charged that various shipments of 
the commodities specified in the indictment were. made by its ships, 
and with Connecting lines, at the rate, not of 15 cents, but of 10 cents, 
per 100 pounds. This , is not denied. It has been shown to be true 
by the testimony of the defendant's superintendent at Philadelphia, 
and by the various records which it kept of each transaction admitted 
in évidence, ail of which, the superintendent stated, is "the truth of 
the transaction." Now, if I understand the \a.\v, the only proper dé- 
fenses which can be interposed to this charge, thus supported, is to 
disprove the èharges of the indictment, or to show that the défend- 
ant, having concurred in the rate of 15 cents made conformably to 
law, did not in fact knowingly and willfully ship the commodities at 
the rate of 10 cents per 100 pounds. Any othér construction of the 
act, it appears to me, would make it a brutum fulmen, and give to the 
carriers or shippers an easy opportunity of avoiding its vital provi- 
sions. The charge is that the défendant applied a rate to its ship- 
ments of 5 cents per 100 pounds less than it had, conformably to law, 
agreed to charge, by its action with the government and with the pub- 
lic; this manifested by filing the IS-cent rate. 

It is no reply to this to state that there was another rate for ship- 
trients from points west of a line from Pittsburg to Buffalo. ït is 
conceded by defendant's counsel that this other rate was not filed 
with the Interstate Commerce Commission. It is stated that it was 
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spread broadcast ; but to spread a rate broadcast tHrough methods of 
the défendant company, or other companies, when the law requires 
that it shall be filed, is no compliance with the law, but is itself a vio- 
lation of the law. Surely the défendant cannot be heard to défend 
one charge of crime by showing that it committed another. Every 
ône is presumed to know the law, and every person, carrier, trade 
journal, or other journal, is by law informed that it may repair to 
the files of the Interstate Commerce Commission and find out what 
is the true and lawful rate, and that is the one which the carrier bas 
filed there. A rate not filed is a nullity,and not to bave filed it is a 
separate and distinct criminal offense, an offense not charged in this 
indictment. If the défendant filed this rate of 10 cents as required 
by law, or if such rate had been filed by another carrier and concurred 
in by it, compliance with it might be urged as proof of its good faith 
in departing from its rate of 15 cents; but no such rate was filed, and 
therefore, in contemplation of law, no matter how widespread may 
hâve beeh its use, proof of such use is no reply to this indictment, and 
cannot be admitted hère as a matter of défense. 

The object of the law is to protect every shipper, great or small, 
and if the carrier charges à greater or less, or a différent, compensation 
than that provided in its filed rate, it is subject to prosecution. So 
absolute is this duty that it must collect its published rates in money. 
It is not f ree to accept services or property in payment thereof, or any 
considération except lawful money. This is to make sure exact equal- 
ity of transportation rates. This proposition is supported by Louis- 
ville & Nashville Railroad Company v. Mottley, 219 U. S. 467, 31 

Sup. Ct. 265, 55 L. Ed. , and Chicago, Indianapolis & Louisville 

Railroad Company v. United States, 219 U. S. 486, 31 Sup. Ct. 272, 

55 L. Ed. . Thèse cases were decided by the Suprême Court of 

the United States on the 20th day of last month. 

[2] Nor can a corporation be heard to deny that it did not know of 
the rate which itself had established in accordance with the law, as a 
justification for its departure therefrom. In Atchison, Topeka & Santa 
Fé Railway Company v. United States (C. C. A.) 170 Fed. 256, 95 
C. C. A. 452, the Circuit Court of Appeals for the Ninth Circuit de- 
clared : 

"Since the défendant, of course, knew, and must be held to hâve known, 
the tarife of rates established and published by Itself, the averment that, 
notwithstanding the alleged rate of $70 for the car referred to, the défend- 
ant In fact charged and accepted $64.75 only, would seem to be suffident 
to constltute the concession prohiblted by the statute." 

By concession, in that sensé, the court means a réduction in the 
rate, as represented by the charge of 5 cents indicated in the indict- 
ment and by the proof hère. 

Again, in Chicago, Burlington & Quincy Railroad Company v. 
United States, 157 Fed. 830, 85 C. C. A. 194, the Circuit Court of 
Appeals of the Eighth Circuit declared : 

"The initial carrier which recelves traffic and issues a Mil of ladfng to 
nltimate destination should be held to hâve done so in view of the only rate 
which Its connections are authorized by law to charge The Intwstate 
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Commerce Commission bas held (2 Int. C. C. Eep. 658) 'when no other tarlff 
Is flled, the rates on traffic carrled over or upon more than one Une wUl be 
the sum of the local rates of the Individual roads, or of local and Joint 
rates, as the case may be.'" 

This référence is to légal rates, and not to other or secret rates 
which hâve not been filed with the commission, no matter how widely 
they may hâve been published or applied, by the carrier. 

In Standard Oil Company y. United States, 164 Fed. 376, 90 C. 
C. A. 364, Judge Grosscup, for the Circuit Court of Appeals of the 
Seventh Circuit, déclares: 

"In thls respect the shlpper and carrier stand on différent grounds. The 
carrier Is required by a separate provision of the law to establish and pub- 
llsh rates (section 6), and Is forbldden to charge or collect from the shlpper 
a rate greater or less than sucb establlshed and published rate." 

He continues, citing authority therefor: 

"That Ignorance of the fact is no défense Is perhaps applicable, for the 
carrier, having establlshed and flled the rate, can very justly be denled the 
right to plead that he overlooked or forgot the rate that he bas thus know- 
ingly establlshed and flled." 

This is supported without reserve by the case of Standard Oil Com- 
pany v. United States, 179 Fed. 614, 103 C. C. A. 172. The com- 
plaint is not that the carrier hère failed to file. The complaint is that 
it shipped the commodities at a less rate than that which it did file. 
Nor is it any reply to say that in three instances it charged the rate 
of 15 cents, and attempted to maintain this; but, after an acrimonious 
correspondence with the consignors, the Millets in this case, it yielded 
to them, and did not collect the légal rate, but coUected only 10 cents. 
This might be ofïered by the prosecution to show that the défendant 
acted with open eyes and full knowledge of the légal rate, but not 
by the défendant as excuse or justification. 

This, indeed, is one of the definite mischiefs which the law seeks 
to prevent. The Millers, we may safely présume from the évidence, 
were large shippers, their business was important to the défendant 
Company, they might stand out steadily, and acrimoniously contend 
for a less ratei and the défendant company might violate the law and 
yield to them. To a small shipper it would hâve been possible for 
the défendant company to pay little attention, and he might in vain 
hâve cried for the right to hâve withheld the 5 cents per 100 pounds 
which he claimed as a rebate. The law seeks to put ail on a plane of 
equality, and that plane it intends shall be defined, not by the arbi- 
trary will of any, but by the rate the carrier bas filed, the justice of 
which rate itself is subject to supervision, and even to suspension, by 
the Interstate Commerce Commission. 

As to the contention that the commodities were shipped in contin- 
uons carriage from points west of a line drawn from Buffalo, N. Y., 
to Pittsburg, Pa., and not from Philadelphia, as the bills of lading in 
évidence indicate, it might be compétent for the défendant to show 
this. This might establish a variance between the allégation and the 
proof, and the best évidence of the fact would be the production of 
through bills of lading from such point of shipment, other than Phil- 
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adelpliiar-to Jackson\?iIle, or other compétent proof, thât the shipment 
waS'moving in continucus transportation from some other point than 
Philadelfbhia to its destination in Florida. The bills of ladiiig in évi- 
dence, however, indicate that thèse bills were issued by the Merchants' 
& Miners' Transportation Company at Philadelphia, for shipment 
from that point by water and by rail to Jacksonville. To hâve made 
such shipment,. uniess it should be made to appear that the défend- 
ant did.not know it, and-did net in tend it — that is to say, that it was 
net knowingly and willîtilly donc — 'would. be in my judgment a vio- 
lation of the statute. Corporations and persons, if responsible, are 
held by law to intend to do precisely that which they do. : Nor is it 
a défense to claim that the défendant urged its Connecting lines to 
change the rate, 'if itf pbiht of fact it continued to ship the goods in 
accordance wîth the illégal rate not filed, or in utter disregard of the 
rate actually filed. The case of Giflf; Colorado & S-anta Fé Railroad 
Company V. Texas, 204 U>. S. 403, 27 Sup. Ct. 360, 51 L. Ed. 540, is 
highly material for a proper understanding of this question. 

Finally, to accept this défense as outlined by defendant's counsel, 
and to admit the évidence which he offers, might tend to confuse the 
jury as to the true issue; and that is, did the défendant, as charged 
in< the indictment, knowingly and willfully ship the commodities de- 
scribed at a less rate than that set f orth in its schèdule. of rates filed 
with ithe Intestate Commerce Commission? The law has;fixed the 
standard, 'to which ail business men and ail corporations must repair. 
The idéal is. stated by the 'Suprême Court of the United States, in New 
York:Central & H. R. Railway Co. v. United States, 212 U. S. 495, 
29: Sup, rCt. 307; 53 L. Ed. 613 : 

"One légal rate to be published and posted and accessible to ail alike." 

If, for ône reason or ànother, the carriers_, vi'hose opérations are, 
of, course, largely. yeiled from the public, are allowêd tp départ 'from 
the staiidârd, there might, on shipments from every point, be as many 
rates as. there.are points of origin from which commodities are brought 
to sUch points by shippers and merchants. There would be no re- 
dfesi for the" public. The citizen might wait for years for his in- 
qtiiry to be met. His protest might go unheeded. Utter and inex- 
tricable confusion and disorganization of business, with unconscion- 
àble advantage to the favored çonsignor or shipper, might resuit. 
: Râilroàd and othef corporations are of great value to their security 
holders, and are a most betieficent agency to the public. No court bas 
gone further than this to express its admiration for the blessings such 
corporations bestow upon the public; but it is rétroactive to contend 
that they are not subject to régulation. We need not discuss elabor- 
ately the reasons of the law. Congress bas enacted it. It bas been 
held cônstitutional as against every form of attack which has been 
presented, ànd thus held by the suprême judicial tribunal of our coun- 
try. 

The court will admit ail relevant évidence to show that the défend- 
ant did not knowingly and willfully ship the grain, as charged, at 10 
cents per 100 pounds, or that it did not knowingly and willfully do 
the other acts which are essential to the indietment, and will also admit 
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proof , if it should be offered, denying the truth of the charges in the 
indictment. But it must be compétent proof to meet such charges, 
and the proof outhned by defendant's leading counsel in his state- 
ment, requested by the court for the purpose of this ruling, is not such 
proof. 

The évidence offered, therefore, must be excluded. 



UNITED STATES v. MILLER et al. 
(Circuit Court, S. D. Georgia, E. D. Mareh 20, 1911.) 

1. Geand Juey (§ 8*)— Sélection— FEDERAI, Courts— Judges— District Judge 

— JURISDICTION. 

Act Cong. June 30, 1879, c. 52, § 2, 21 Stat. 43 (U. S. Comp. St. 1901, p. 
624), provides tbat ail jurors for the fédéral courts shall be publicly 
drawn from a box in which names shall hâve been plaeed by the clerk of 
the court and a commissioner to be appointed by the judge thereof. Rev. 
St. i 609 (U. S. Comp. St. 1901, p. 494), déclares that Circuit Courts shall 
be held by the Circuit Justices, or by the Circuit Judge of the circuit, or 
by the Disstrict Judge of the district, sitting alone, or by any two of such 
judges together. Hcld that, since a District Judge sitting in the Circuit 
Court lias ail the powers of a Circuit Judge, a District Judge presiding in 
the Circuit Court had jurisdiction to appoint a commissioner to seleci 
jurors.from which a grand jury was to be drawn for sucli Circuit Court 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 16-20; Dec. 
Dig. § 8.*] 

2. Courts (§ 352*) — Use of Jurors— Diffjsrent Courts. 

Jurprs drawn by a fédéral District Judge may be used in tlie Circuit 
Court a;nd vice versa. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 929 ; Dec. Dig. § 352.*] 

' Indictment against Harvey C. Miller and another for violating the 
interstate commerce act as amended. On plea in abatement. Over- 
ruied. 

See, also, 187 Fed. 375. 

Alexander Akerman, Asst. U. S. Atty., and Wm. M. Toomer, John 
H. Marble, and S. H. Smith, Sp. Asst. U. S. Attys. 
Osborne & Lawrence and M. H. Todd, for défendants. 

SPEER, District Judge. The défendants, Harvey C. Miller and 
Morris F. Miller, under indictment for certain alleged violations of 
the act of Congress to regulate interstate commerce and the acts 
amendatory thereof, hâve filed four pleas in abatement. To thèse 
pleas the government has presented demurrers, and counsel hâve been 
heard. Three of the pleas raise the précise questions as to the valid- 
ity of the indictments which were presented in the kindred case of 
United States v. Merchants' & Miners' Transportation Company, 187 
Fed. 355, tried at this term. Thèse questions were argued elaborately, 
and received the attention of the court. The pleas in abatement were 
disallowed and stricken, and no reason has been presented for a de- 
parture for the rulings then made. We must, therefore, sustain the 
demurrer £led by the government now, to the three identical pleas 

•For other caseà see same topio & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

1S7 ]S\— 24 
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presented by the défendants, the Millers, and argued by their coun- 
sel. 

[ 1 ] In addition to this, the défendants bave filed a fourth plea in 
abatement of the indictments, now under considération. This attacks 
the validity of the order of the court, made April 30, 1910, appointing 
a jury commissioner to revise the jury boxes for the Eastern division 
of the Southern district of Georgia. The order is as follows: 

In the Circuit Court of the United States for the Eastern Division 
of the Southern District of Georgia. 

In re the Jury Box. 
Order Appointing A. S. Andersen, Esq., as Jury Commissioner and for Revi- 
sion of Jury List. 

It appearlng to the court that the jury box is in need of revision, It Is 
ordered by the court that A. S. Anderson, Esquire, be and he is hereby 
appointed jury commissioner, and that he, together with the clerk of this 
court, proceed, as soon as may be practicable, conformably to law, to revise 
the jury box of sald court, placing therein not less than five hundred and 
flfty (550) names of persons ellgible to jury service from said Eastern divi- 
sion of said Southern district of Georgia in the f ollowing proportions, re- 
spectively, from the several counties of the district: Chatham county, 75; 
Bffingham county, 37 ; Sereven county, 38 ; Jenkins county, 37 ; Emanuet 
county, 59; Bulloeh county, 60; Montgomery county, 37; Tattnall county, 
38; Glynn county, 37; Appllng county, 19; Liberty county, 19; Bryan 
county. 18; McIntosh county, 19; Camden county, 18; Wayne county, 19; 
Tattnall county, 20. 

In open court this 30th day of April, 1910. 

Emory Speer, United States Judge. 

It will be observed that this order was made in term and in open 
court. The défendants by this plea contend that the District Judge 
had no power or authority to pass said order, "or to appoint A. S. 
Anderson or any other person a jury commissioner, and said order 
and said appointment are without légal sanction, force, or efïect." 

They f urther plead : 

"That ail the authority touching the appointment of the jury commis- 
sioners in this honorable court is vested in the Circuit Judge, and not in 
the District Judge or the Circuit Court, and ail the actions of the said the 
honorable District Judge in the preniises were without sanction or authority 
of law, and ail that was done by the said A. S. Anderson and the said clerk 
was without the sanction or the authority of law." 

The objection thus made, if sustained, would hâve far-reaching 
conséquences. No authority whatever has been produced to indicate 
that it has been made in the 32 years which hâve elapsed since the 
act of Congress of June 30, 1879. It appears, however, from an ex- 
amination of the minutes of the court, of which we can take judicial 
cognizance, that in no case since the enactment of the statute afore- 
said has there been a revision of the jury box ordered, or a commis- 
sioner appointed in this district, by a Circuit Judge solely. On Oc- 
tober 18, 1879, such an order was signed by W. B. Woods, Circuit 
Judge, and John Erskine, who signs "U. S. Judge," but who kt that 
time was judge of the District Court. In December, 1881, a jury coin- 
missioner was appointed in term, and therefore, in the Circuit Court, 
by Don A. Pardee, Circuit Judge, and John Erskine, U. S. Judge. 
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Since that date, that ïs to say for the past 30 years, on no occasion 
in the Southern district of Georgia has the Circuit Judge appointed a 
jury commissioner. The officiais hâve ail been appointed by the Dis- 
trict Judge, namely, the judge presiding in this case. In the first ap- 
pointaient, made on October 18, 1879, so great a lawyer and judge as 
W. B. Woods, Circuit Judge, afterwards Associate Justice of the Su- 
prême Court of the United States, who signs with the District Judge, 
John Erskine, used the f ollowing significant language : 

"Ordered by the nndersigned judges of the United States Circuit Court 
for the Southern District of Georgia that William W. Paine, Esq., of the 
county of Chatham, in sald district, be and he is hereby appointed the 
jury commissioner oC sald court, pursuant to the provisions of section 2 
of an act of Congress approved June 30, 1879." 

This order, which has never been questioned or criticised in any 
manner, except inferentially by the présent plea in abatement, is a 
distinct and most valuable précèdent for the settlement of the disputed 
construction or ambiguity in the statute upon which the défendants by 
their plea rely. 

The statute (section 2) provides: 

"That ail such Jurors, grand and petit, • • * shall be publlcly drawn 
froni a box, * * * which names shall hâve been placed therein by the 
clerk of such court and a commissioner, to be appointed by the judge there- 
of. * * • But nothlng herein contalned shall be construed to prevent 
any judge from orderlng the names to be drawn from the boxes used by the 
Btate authorltles in selectlng jurors in the hlghest courts of the state," etc. 

It appears from the foregoing statement that the order signed by 
the court for the revision of the jury box, the validity of which order 
is now in question, has been for more than 30 years the unvarying con- 
struction of the statute, not only by the District Judge, but by the 
Circuit Judge. Surely a jurist as careful and perspicacious as the 
senior judge of the Circuit Court, who was appointed but two years 
after the passage of the act in question, would hâve discovered the 
vital error in this practice. 

In the case of Brown v. United States, 113 U. S. 568, S Sup. Ct. 
648, 28 L. Ed. 1079, by the Suprême Court of the United States it 
was held that, in a case of ambiguity in a statute, contemporaneous 
and uniform executive construction is regarded as décisive. No less 
a jurist than Mr. Justice Woods, the Circuit Judge who wrote the 
order which has just been quoted, the first after the passage of 
the act of June 30, 1879, speaking for the court in that case, quotes 
with approval.the language of the same court in the case of United 
States V. Moore, 95 U. S. 763, 24 L. Ed. 588: 

"The construction given to a statute by those charged with the duty of 
executlng it ought not to be oven-uled without cogent reason." 

See, also, the récent case of New York, N. H. & H. R. Co. v. In- 
terstate Commerce Commission, 200 U. S. 401, 26 Sup. Ct. 272, 50 
Iv. Ed. 515. 

This principle is true of the officiais of an executive department ; 
but hère the duty of executing the statute is intrusted to an officiai of 
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thè United States or a tribunal vvho is charged by law with the duty 
of judicially construing it. A fortiori, tlierefore, woiild the practice 
of the court be regarded as more décisive than that of an executive 
officiai. This is especially true where the practice is so uniform, so 
unbroken, and such an enormous mass of litigation is dépendent upon 
it and has been determined by it. A judicial précèdent is of greater 
weight than an administrative practice in construins? a statute. 

It is true that a District Judge is not a Circuit Judge; but, as held 
by Judge Woods and Judge Erskine, in the order quoted, and as ap- 
pears from the statute, a District Judge is a judge of the Circuit Court. 

Section 609 of the Revised Statutes (page 494, U. S. Comp. St.), 
provides : 

"Circuit Courts shall be held by the Circuit Justice, or by the Circuit 
Judge oï the circuit, or by the District Judge of tlie district sitting alone, 
or by any two of the said judges sitting together." 

Judge Acheson, speaking for the Circuit Court of Appeals for the 
Third Circuit (McDowell v. Kurtz, 77 Fed. 208, 23 C. C. A. 121), 
déclares: 

"When the case was heard below, and the Injunction was granted, the 
District Judge was holding the Circuit Court, under section 609, llev. St.; 
and his autliority was coextensive wlth that of any other judge sitting 
in the same court [citing authorities]. Therefore his action in granling 
the Injunction had the saine force and effect as if the court had been held 
by the Circuit Justice, or a Circuit Judge, or by a fuU bench." 

In the case of Goodyear Dental Vulcanite Co. v. Folsom (C. C.) 3 
Fed. 509, it was held by Judge Lowell, then Circuit Judge, that the 
Circuit Court could issue a writ of injunction, when held by the Dis- 
trict Judge, as fully and freely in ail respects as when held by the 
Circuit Justice or Judge, or by two justices. 

In the case of United States v. Hanson (C. C.) 28 Fed. 75, it was 
held at circuit by Justice Gray, of the Suprême Court: 

"The order of the Circuit Court, of January 18, 1884, in the same terms 
as the order of the District Court of the same date * * * is signed by 
the District Judge only ; and it is contended, on the autliority of Amis v. 
Smith, 16 Pet. 30.3 [10 L. Ed. 973], tliat a rule of the Circuit Court made 
by the District Judge alone, is of no validity. It is a sufficient answer to 
this objection that by the terms of Act June 30, 1879, § 2, 'any judge' is; 
authorlzed to order the names of jurors to be drawn from the boxes used 
by the state authorities. Challenge adjudged bad." 

This ruling was made upon a plea in abatement not altogether dis- 
similar to this. There is no reason why the Circuit Judge should 
hâve the exclusive power to appoint the jury commissioner, when the 
District Judge is the judge of the Circuit Court, atid when a Justice 
of the Suprême Court holds that "any judge" is authorized to order 
the names of jurors to be drawn from the box uséd by the state au- 
thorities. This is in effect équivalent to authority to any judge tq 
appoint jury commissioners of the state courts as jury commissioners 
of the Circuit or District Courts of the United States. There is no 
différence in principle between the appointment of such commissioners 
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by the adoption of the jurors they hâve put in the state court box, 
and an order by the District Judge appointing a commissioner to make 
or revise a jury box in his own court. 

In United States, Petitioner, 194 U. S. 194, 24 SuprCt. 629, 48 L. 
Ed. 931, it was held by the Suprême Court: 

"The words 'court' and 'judse' hâve frequently been used interchuiigeably 
in fédéral statutes, and this court adhères to the constructiosi it hiis here- 
tot'ore recogiiized as correct, and whlch has heen adopted geuerally ni prac- 
tl(-e, and in congressional legisUition. that the appeal froni a United States 
commissioner provided for in section K5 of the act of Septemher i:j, 1888 
(25 Stat. 476, 479 LU. S. Coinp. St. 1901. pp. i;n2, 1317]) is an appeal to the 
District Court, and should he so regarded." 

There the appeal was directed to a District Judge, and the court, 
in substance, holds that in such connection, where the words are used 
interchangeâbly, that they are convertible ; that is to say, they mean 
the same thing. In one clause of the statute under considération, 
the référence is to "the judge thereof," and in another sentence it 
says "any judge," meaning, of course, any judge of the Circuit or 
District Courts, may perform this duty. 

Besides, the évolution of the Circuit Courts has made the construc- 
tion contended for by the government's counsel inévitable. There are 
three Circuit Judges now. If, as insisted by the défendants, the com- 
missioner must be appointed by the Circuit Judge, how is it possible 
to détermine which is the Circuit Judge referred to by the statute. 
If the défendants are right, in this circuit- Judge McCormick or Judge 
Shelby bave the same powers as Judge Pardee, except, of course, in 
those cases where seniority of appointment and conséquent rank con- 
trol. Who, then, is the Circuit Judge for this particular duty? 

Then, too, the construction contended for would seem to be im- 
possible. We hâve in the Fifth circuit ail the Gulf states, from Florida 
to Texas, inclusive, and Georgia as well. There are 15 judicial dis- 
tricts and 52 divisions of such districts. It would be an unnatural 
construction to make the Circuit Judges, who are chargeable with the 
grave duties of the appellate courts, responsible for such a duty in 
ail thèse divisions as would properly belong to the judge of the local 
division. At the time the act of 1879 was passed, the Circuit Court 
of Appeals was not in existence. There was but one Circuit Judge 
lor the six states. Nor had the enactment which authorizes the ju- 
ries of the Circuit and District Court to be used interchangeâbly been 
made. That (Act Aug. 8, 1888, 25 Stat. 386 [U. S. Comp. St. 1901, 
p. 624] ) provides : 

"Whenever any Circuit and District Court of the United States shall be 
held at the same time and place they shall be authorized and required, if 
the business of the courts will permit, to use interchangeâbly the juries in 
either court drawn according to the provisions of said act." 

[2] Since the jurors drawn by the District Judge may be used in 
the, Circuit Court, and the jurors of the Circuit Court may be used 
in the District Court, there is, of course, no reason why the judges 
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of either court may not perform the simple duty of designating a jury 
commissioner. Certainly this duty has been performed by a de facto 
judge. The manner in which the statute has been construed, where 
no préjudice is alleged to a défendant, is made clearly apparent by the 
ruUng of Judge Pardee, in the case of United States v. Chaires (C, 
C.) 40 Fed. 820. In that case the learned Circuit Judge déclares: 

"The duty to be performed by thèse parties is clearly and speclfieally 
prescribed in the statute. It may be considered, and probably is, mandatory ; 
but it is entlrely distinct from the duty devolvinsr. under the statute, upon 
the judge. The plea under considération relates entlrely to the performance 
of the duty of the judge. • * • The judge. In the exercise of a sound 
discrétion, under the responsibilitles of his office, dlrected by the statute, 
passes upon the qualifications of the jury commissioner he appoints, and 
his action would seem to be final and conelusive, except, perhaps, In the 
court that can call the judge to account for misbeb.avior in office. Particu- 
larly must this be the case where neither injury nor préjudice nor oppres- 
sion Is apparent nor is averred." 

In the récent case of Ex parte Harlan (C. C, 5th Circuit) 180 Fed. 
on page 127, District Judge Jones déclares : 

"When the Circuit Court Is in session, It necessarily makes the order to 
draw the grand jury to attend its sittlng. At other tlmes, the order is 
properly made by any 'one of the judges of such Circuit Court' in his discré- 
tion. Rev. St S 810 [U. S. Comp. St. 1901, p. 627]. Under our statutes, 
whatever may hâve been the case at common law (Curtls v. Conimonwealth, 
87 Va. 589, 13 S. E. 73), the maklng of an order for the dravvlng and at- 
tendance of a grand jury is the exercise of judlelal power; but the power 
pertains to the judge, as well as to the court. Such an order does not dé- 
termine anything with référence to adversary proceeding in the court, or 
conclude public or private rights In any way, and amounts to nothing more 
than a mère administrative régulation of Internai affaira relating to the 
organization of the court. There is nothing in the nature of the order which 
calls for the présence of the judge when the court offlcers exécute its com- 
mand. So long as the order is made by the proper authority, its source, 
whether the court, or cne of its judges, is of no concern to the défendant, 
who is afterwards indicted by the grand jury." 

Surely an error so fundamental as that attributed to the court by 
this plea would hâve been discovered somewhere by some of the judges 
or some of the counsel in the 9 circuits, in the 74 districts, and in the 
multitude of the divisions of such districts which hâve been marked 
out by law, throughout the United States, and in some one of the 
vast variety of civil or criminal cases, the most important disposed 
of by the courts for the past g^eneration. 

When we reflect that the assiduity of counsel has not enabled them 
to produce a single précèdent in support of their contentions, it is per- 
suasive that their contentions are not so well founded as they usually 
are. This is, of course, not a conelusive considération, but it is gravely 
significant. 

On the whole, estimating the argument for the plea as closely and 
carefully as we can, we do not regard it as sufficient to overturn the 
construction universally placed upon the act by so many courts and 
for so long a time, especially as nothing actually prejudicial to the 
défendant is alleged in the plea. 
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The contention of the government that the plea is filed toc late 
is, of course, in the record; but this court prefers to place its rulings 
upon the less technical point upon which it relies. 

The plea in abatement must be overruled and denied. 



UKITED STATES v. MILT.ER et al. 
(Circuit Court, S. 0. Georgik, E. D. Jlarch 20, 1911.) 

Carriers (§ 38*) — Interstate Commerce Law— Violation. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 (U. S. 
Comp. St. 1901, p. 3156), as amended by Act June 29, 1906, c. 3591, § 2, 
34 Stat. 586 (U. S. Comp. St. Supp. 1909, p. 1153), i)rovides that every 
common carrier sub.jeet to the act shall file with the Interstate Commerce 
Commission, and print and keep ojjen to public inspection, schedules 
showing ail rates, etc., and coutaining the classlflcation of freights in 
force, and any rules or régulations affecting or determining any part or 
the aggregate of such rates, or the value of services rendered to the pas- 
senger, shlpper, or consignée, and that copies of such schedules for the 
use of the public "shall l)e kept posted in two public and conspicuous 
places in every dépôt, station or office of such carrier where passengers 
or freight, respectively. are received for transportation." Held, that an 
indictment charging sliippers vvlth receiving a concession, in that they 
accepted transportation of certain freight at a less rate than that flled 
with the Interstate Commerce Commission, but whlch failed to charge 
that the higher rate so flled had been and was posted as requlred, was 
fatally détective. 

[Ed. Note — For other cases, see Carriers, Dec. Dig. | 38.*] 

Harvey C. Miller and another were indicted for violating the In- 
terstate Commerce Act as amended. On demurrer to indictment. 
Sustained. 

See, also, 187 Fed. 369. 

Alexander Akerman, Asst. U. S. Atty., and Wm. M. Toomer, John 
H. Marble, and S. H. Smith, Sp. Asst. U. S. Attys. 
Osborne & Lawrence and M. H. Todd, for défendants. 

SPEER, District Judge (orally). This question must be determined 
in view of certain fundamental principles for the construction of stat- 
utes. It is a criminal statute, and, of course, must be strictly con- 
strued. It may be said that it is a statute in dérogation of common 
law, although in a sensé remédiai in its character. Before its enact- 
ment, however, both the shipper and the carrier had the right to pay 
or charge such freight charges as they might agrée upon. For this 
reason, also, I think that those provisions of the law to which the 
pénal provisions hâve been attached must be strictly construed; that 
is to say, when an indictment is framed with the view of imposing a 
penalty upon a carrier or a shipper, it must set forth with sufficient 
fullness every essential feature of the law for the violation of which 
the accused is charged. 

This défendant, as I understand it, speaking generally, is indicted 
for accepting or securing a less rate than that which has been estab- 

*For other cases see same topic & S nitmbeb In Dec. & Âm, Digs. 1907 to date, & Rep'r Indexes 
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lished and published as required by law. Now, how does Congress 
provide that such rates shall be established and published as required 
by law? On page 895, Supplément of 1907 (page 1153, Supp. 1909), 
to Compiled Statutes of the United States, published by the West Pub- 
lishing Company, we find this language, which is taken from the act 
of Congress on the subject: 

"Every common carrier subject to the provisions of this act shall file 
with the commission created by this act and print and keep open to public 
Inspection schedules showing ail the rates, tares, and charges for trans- 
portatlon between différent points on its ovvn route and points on the route 
of any other carrier by railroad. * • * The schedules printed as afore- 
said by any such common carrier shall plainly state the places between 
which property and passengers wJll be carried, and shall contain the classifl- 
cation of freight In force ♦ * * any any rules or régulations which in 
any wise change, affect, or détermine any part of the aggregate of such 
af oresaid rates, tares and charges, or the value of the service rendered to 
the passehger, shipper, or consignée. Such schedules shall be plainly printed 
In large type, and copies for the use of the public shall be kept posted in 
two public and conspicuous places in every dépôt, station, or oÉace of such 
carrier where passengers or freight, respectively, are received for trans- 
porta tion, In such form that they shall be accessible to the public and can 
be convéniently Inspected." 

The important ground of demurrer is that the indictment does not 
allège such posting. So important is this law that a failure to comply 
with it is itself made the subject of an indictment. It is intended to 
give information to shippers, so that no individual may violate the 
gênerai provisions of the Interstate commerce law at the initial point 
of shipment. It is intended to bring the law home to the people, a 
knowledgé of the law, and of the rates ; and that is one, and perhaps 
the most essential, of the forms of publication required by the stat- 
ute. The schedules of such rates must not only be published, but 
filed under the instructions of the commission, and for its remédiai 
action — a. most important remédiai action under the présent condition 
of the law, because it can suspend thèse tariffs when it finds that they 
are unjust, arbitrary, or discriminatory, and protect the people in that 
way. They must be published, not only to protect the people against 
the railroads, but the railroads against themselves and the shipper. 

If it had been alleged in the indictment that thèse rates had been 
published as required by law — I understand it is conceded that it is 
not so alleged — I think the indictment would hâve been sufficient ; the 
language of the law being that such schedules shall be plainly printed 
in large type and copies for the use of the public shall be kept posted 
in two public and conspicuous places in every dépôt, station, or office 
of such carrier where passengers or freight, respectively, are received 
for transportation, in such form that they shall be accessible to the 
public and can be convéniently inspected. But the indictment does 
not, in my judgment, conform to the statute. The language used is : 

"That before and during the period of tlme aforesaid schedules and 
tariffs (which are too volumiuous to be hère set forth), as required by law, 
were filed and kept on file with the Interstate Commerce Commission of 
the United States, and sald schedules were printed and kept open to public 
Inspection by said common carriers, specifying the names of said corpora- 
tion common carriers.'' 
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Now, this does not appear to be a compliance with the statute, which 
îiot only requires large and conspicuous type, but also that for the use 
of the public copies shall be kept posted in two public and conspicuous 
places in the dépôt, station, or office of such carrier where passengers 
or freight, respectively, are received for transportation. It is expressly 
declared that this shall be done in such form that thèse rates shall be 
accessible to the public. It is further declared that this is done in order 
that the schedules shall be conveniently inspected. The provisions of 
this section of the law are to apply to ail traffic, transportation, and 
facilities defined in this act. 

Now, how valuable is this provision to the shipper whose home is 
remote from the files of the Interstate Commerce Commission. How 
valuable to the plain or humble man, to whom at times, perhaps, the 
station agent may not impart the information as to the légal rate, as 
ungrudgingly and cheerfully as he ought to do. If the law as to post- 
ing is comphed with, the shipper does not need to inquire elsewhere. 

This court bas little regard for unessential technicalities ; but this 
provision for posting the rates of Interstate transportation near the 
homes of the people is regarded as of inestimable value to the shipping 
public. It is frankly confessed in the argument that in point of fact 
it would be impossible to prove that such posting was done, and it was 
therefore not alleged. 

Now the défendants are shippers. It is insisted that they knew ail 
about the rates. This may be true, but the law is made for ail. A 
cardinal principle is that they are presumed to be innocent until the 
contrary is made to appear by proof. This can only be done by due 
process of law. No matter how guilty they may be, they cannot be 
held to answer save on indictment or presentment of a grand jury. 
They are held on such an indictment, but since it is not alleged therein, 
is not true, and therefore cannot be alleged in such indictment, that the 
law, which was enacted to charge them with notice, bas been complied 
with, that is to say, that the rates from which they departed were not 
posted and published as required by law, the court, in its construction 
of the law, must hold the indictment insufficient for the absence of 
comphance with this feature of the statute. Requiring the posting 
of rates is an important method of publication, and therefore notice to 
the pubhc. Innumerable prosecutions under the opposite contenti**} 
might be brought against the uninformed, or partially informed, «vho, 
if the rates had been posted, would not hâve violated the law at ail. 

The other grounds of the demurrer are not regarded as of consé- 
quence. I reach this conclusion with less hésitation because of the 
wise and récent provision in our criminal procédure which accords to 
the government the right of exception and review by the Suprême 
Court upon rulings of the trial courts involving the construction of a 
law. 
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UNITED STATES v. BARRETT et al. 
^(arcult Court, S. D. Georgla, N. B. D. April 11, 1911.T 

1. CoNTEMPT (§ 14*) — What Constittjtes— Assault on Attoeney. 

Where, after an action had been trled to a jury In a fédéral Circuit 
Court, and the Jury retired to consider the case, two persons, interested 
in the corporation défendant, made an unprovoked assault on plalntiff's 
flttomey, because of hls argument, on the street, in full vlew of tlie Jury 
room, they were guilty q( contempt. ___ — 

[Ed. Note. — For other cases, see Contempt, Dec. Dig. | 14.*] 

2. Contempt (§ 44*) — Jueisdiction to Punish. 

Where, after a trial of a case in a fédéral Circuit Court, and whlle thfr 
Jury was consldering thelr verdict, two persons, interested in the corpora- 
tion défendant, made an assault on the plalntiff's attorney on the street. 
In full View of the jury room, the court, under its gênerai jurisdiction to> 
see that counsel practiclng before it are not interfered with, had juris- 
diction to punish such individuals for contempt. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. |§ 128-130 ; Dec. 
DIg. § 44.*] 

Proceeding by the United States against Frank H. Barrett and' 
Charles D. Reid for contempt. Judgment against défendants. 
Information was filed herein as follows: 

In the Circuit Court of the United States for the Northeastern Division of 

the Southern District of Georgla. 
To the Honorable Emory Speer, One of the Judges of the United States,. 
Holding and Presiding In said Circuit Court: 

Arthur H. Codington, Assistant Attorney of the United States for tne 
Southern District of Georgla, who for the said United States in this behalf 
prosecutes, cornes in person Into said Circuit Court, on this the eleventh 
day of Aprll, In the year of our Lord one thousand nlne hundred and eleven, 
and for said United States gives the court hère to understand and be in- 
formed as follows: 

That on said llth day of April, 1911, one Frank H. Barrett, of the county 
of Rlchmond, In said division and district, did in the city of Augusta, in 
said division and district, commit a wlUful and flagrant contempt of the 
authorlty and dignity of this honorable court, so near the présence of said 
court as to obstruct and préjudice the administration of justice thereln, in 
the folio wing manner: That on said llth day of April a certain cause 
then and there pending in this court, to wlt, the action at common law of 
H. Banks v. Barrett & Doughty, a corporation under the laws of Georgla, 
was being then and there trled before the Honorable Emory Speer, thfr 
judge presiding and holding said court, and the jury then and there Im- 
paneled and swom and hearing said case ; that one Wallace B. Plerce, of 
Rlchmond county. In said division and district, was then and there of coun- 
sel for the said H. Banks, the plalntiff In said case, and for the said plain- 
tiff made the concluding argument before the said court and the said jury ; 
that after hearing the charge of the court in said cause the said jury re- 
tired to the jury room to enter upon the considération of the issues In said 
cause, and to make thelr verdict thereln ; that while said jury were de- 
liberatlng in said jury room the said Frank H. Barrett, being then and thera 
the secretary and treasurer of said défendant corporation, and flnancially 
Interested thereln, did then and there make a deliberate and wlllful assault 
and battery upon the said Wallace B. Pierce, and did strlke and knock down 
the said Wallace B. Plerce In the open street upon whlch the said jury 
room of said court was then and there facing, and in the plaln and open 
View of the said jury, and before the said jury had retumed their verdict 
in said cause into said court; that said assault and battery was committed 

•For other cases see same topic & 5 numbbr In Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexe» 
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by the said Frank H. Barrett upon the said Wallace B. Plerce because 
of his connection with and conduct of said case in behalf of said plaintiff 
in this honorable court. 

Wherefore, the said Arthur H. Codington, for and in behalf of the said 
United States, prays that this honorable court do Issue an attachment as 
for a contemi)t against the said Frank H. Barrett, and do require the said 
Frank H. Barrett to show cause, if any he bas, before this honorable court, 
why he should not be punished for a contenipt of this honorable court as 
aforesaid. Arthur H. Oodington, Assistant United States Attorney. 

The foregoing information read and considered: 

It is ordered by the court that the same be flled. Ordered, further, that 
writ of attachment do Issue as prayed. Ordered, further, that the said 
Frank H. Barrett do show cause before me at Augusta, Ga., on the 12th day 
of April, 1911, at 10 o'clock a. m., why he should not be punished as for à 
contempt. In the mean time that the said Frank H. Barrett be allowed 
to give bond in the sum of one thousand dollars for his appearance. Or- 
dered, further, that a copy of this proceeding and order be served upon said 
Frank H. Barrett. 

This April 11, 1911. Emory Speer, United States Judge. 

Further information was also filed as follows: 

In the Circuit Court of the United States for the Northeastern Division of 
the Southern District of Georgia. 

To the Honorable Emory Speer, One of the Judges of the United States, 
Holding and Fresiding in Said Circuit Court: 

Arthur H. Codington, Assistant Attorney of the United States for the 
Southern District of Georgia, who for the said United States in this be- 
half prosecutes, cornes in person into said Circuit Court, on this the eleventh 
day of April, in the year of our Lord one thousand nine hundred and eleven, 
and for said United States gives the court hère to understaud and be in- 
formed as follows: 

That on the said llth day of April, 1911, one Charles D. Beld, of the 
county of Richmond, In said division and district, did in the clty of Au- 
gusta, in said division and district, commit a wlUful and flagrant contempt 
of the authority and dlgnity of this honorable court, so near the présence 
of said court as to obstruct and préjudice the administration of justice 
therein, in the folio wing manner: 

That on said llth day of April, a certain cause then and there pending 
in this court, to wit, the action at common law of H. Banks v. Barrett & 
Doughty, a corporation under the laws of Georgia, was being then and there 
tried before the Honorable Emory Speer, the judge preslding and holding 
said court, and the jury then and there Impaneled and sworn and hearing 
said case; that one Wallace B. Pierce, of Richmond county, In said division 
and district, was then and there of counsel for the said H. Banks, the 
plaintiff in said case, and for the said plaintiff made the concludlng argu- 
ment before the said court and the said jury ; that after hearing the charge 
of the court in said cause the said jury retired to the jury room to enter 
upon the considération of the Issues in said cause, and to make their verdict 
therein ; that the sald Charles D. Beid was an employé of said défendant 
corporation, and was présent in court during the trial of sald case, and the 
argument of sald Wallace B. Pierce, and the charge of the court to the jury; 
that while said jury were deliberating in said jury room the said Charles 
D. Keid did aid and abet one Frank H. Barrett, then and there the secre- 
tary and treasurer of said défendant corporation, in making a willful and 
dellberate assault and battery upon the sald Wallace B. Pierce, for that 
the said Charles D. Reld did, after the said Frank H. Barrett had struck 
and knocked down the said Wallace B. Pierce, asslst the said Frank H. 
Barrett, by preventing any one of the crowd of bystanders, witnessing said 
assault and battery, from stopping and preventing tt^e said battery and in- 
jury to the said Wallace B. Pierce; that said assault and battery was in 
the open street upon whlch the said jury roonl of said court was then and 
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there faeing, and In the plain and open view of the said jury, and beforè 
thé said jury had returned their said verdict in said cause into said court ^ 
tliat said assault and battery was committed by tlie said Charles D. Reid 
upon the said Wallace B. Pierce because of bis connection with and conduct 
of said case in behalf of said plaintiiï in this honorable court. 

Wherefore, the said Arthur H. Codington, for and in behalf of the said 
United States, prays that this honorable court do issue an attachment as 
for a contenapt against the said Charles D. Reid, and do require the said 
Charles D. Reid to show cause, if any he has, before this honorable court, 
why he should not be punished for a contempt of this honorable court as 
aforesaid. Arthur H. Codington, Assistant United States Attorney. 

The foregoing information read and considered: 

It Is ordered by the court that the same be filed. Ordered, further, that 
writ of attachment do issue as prayed. Ordered, further, that the said 
Charles D. Reid do show cause before me at Augusta, Ga., on the 12th day 
of April, 1911, at 10 o'clock a. m., why he should not be punished as for 
a contempt In the mean time that the said Charles D. Reid be allowed 
to give bond in the suni of one thousand dollars for his appearance. Or- 
dered, further, that a copy of this proceeding and order be served upon the 
said Charles D. Reid. 

This April 11, 1911. Emory Speer, United States Judge. 

Arthur H. Codington, Asst. U. S. Atty. 

Wm. H. Fleming and Wm. H. Barrett, for défendants. 

SPEER, District Judge (orally). I am f rank to say that I was very 
much shocked by this incident. Our courts in this district hâve been 
for so many years conducted with su ch décorum and decency that the 
occurrences of yesterday were abnormal, and distressing to the pre- 
siding judge, exceedingly so. On ref^ection, counsel, and the public 
generally, will see how true and justifiable is such émotion in the 
breast of a judge who is anxious to dp his duty; and surely I can 
claim that much for myself. 

[1] It is a constitutional privilège of parties to hâve counsel. In a 
criminal case no man can be convicted without the benefit of counsel. 
He therefore cannot be guilty, in view of thé Constitutioti, until he has 
had the benefit of counsel. He has an equal constitutiohal right to the 
benefit of counsel in a civil case, not expressly, but by implication. It 
is a right which has corne down to us from a time whereof the memory 
of man runneth not to the contrary. This right has created the noble 
profession of the law, and, while there are those who through motives 
of tempprary resentment, or otherwise, occasionally impugn the use- 
fulness of the profession, if we look at the halls of Congress, the 
rosters of our citizen soldiery, and the records of the achievements of 
our country on ail lines, it will be seen, and clearly seen, that the pro- 
fession of the law has certainly not been surpassed by any other in its 
dévotion to the best interests of civiHzation. Now, ail of this being 
true, the occupation of counsel must be uninterfered with by violence. 
He has the right to argue his client's case. If he violâtes the proprie- 
ties of the courtroom, and the attention of the court is called to it, he 
will be immediately stopped. If he is guilty of impertinent defama- 
tion, the courts are open by due process of law to the party defamed 
in order tO recover righteous damages, and there would be no difficulty 
iii maintaining such a case. It is not within the proper power of the 
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parties to the litig-ation to take the law into their own hands, and as- 
sault the counsel when they hâve been offended, or imagine that they 
hâve been offended. The counsel in a case is a minister of justice. 
He is the counselor of the court. Without his aid the court cannot get 
along. Can it be possible, then, in our country, that the court must 
regard as trivial an unprovoked assault upon counsel, who has donc 
his duty as he saw it, upon a controyersy which necessarily inyolved 
the question of the veracity of the contending parties, to deny liim the 
right in a gênerai way to insist that his client was truthful and that the 
other side was not truthful. This would be to deny the plaintiff his 
day in court, and to deny him due process of law. If the attorney was 
offensive, or if the party thought he was offensive, the means of re- 
dress is not by resorting to violence, but by appealing to the law of 
the land. 

[2] As to the jurisdiction of the court, it is not questioned by coun- 
sel for the défendant hère. So great a judge, and, if you please, so 
great a state's right jurist, as the late Associate Justice L. Q. C. La- 
mar, whose memory is venerated by every Southern man, and re- 
spected by every American, in his dissenting opinion in Re Neagle, 
135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55, déclares : 

"Nor do we question the gênerai propositions that the fédéral government 
established by the Constitution is absolutely sovereign over every foot of 
soil, and over every person, within the national territory, within the sphère 
of action assigned to it, and that within that sphère its Constitution and 
laws are the suprême law of the land, and its proper instrumentalities of 
government can be subjected to no restralnt, and can be held to no ac- 
countability whatever." 

This hearing is within the sphère of the Constitution. That Consti- 
tution authorizes "the establishment of justice." A court, then, assist- 
ing in such establishment of justice, is bound to see to it that counsel 
unimpeded shall represent their cHents in order that right may be 
plainly made to appear to the triors passing upon it. That is too plain 
for argument. 

That thèse two défendants violated the law, and the respect due the 
authority of the court, is unquestioned. One of them, in sight of the 
jury, assaulted the defendant's counsel. However much Mr. Pierce 
may hâve attempted to défend himself , plainly the aggressor was Mr. 
Barrett. Mr. Reid aided and abetted in warning others off, as he him- 
self admits in his testimony, and as substantially admitted by the verbal 
answer which he has filed. That is contempt of the court. I do not 
know but that it may be the duty of the court to set aside the verdict, 
for the reasbn that a verdict rendered when parties in sight of the jury 
fight over questions arising in the case is not in accordance with that 
serene, pure, and impartial administration of law which our country 
demands at our hands. Ail the anxiety, delay, expense, and trouble of 
this litigation may be gOne over again, ail due to this disregard of the 
law by Mr. Barrett. 

Such conduct is plainly within the jurisdiction of the court; for the 
court had not only jurisdiction of the subject-matter, but jurisdiction 
of the parties before it. It cannot be said that Mr. Barrett was not a 
party before the court. This is true, and thèse excitable gentlemen, 



382 187 FEDERAL EEPOETEE 

who, I am informed, hâve been hurrahing around about the victory of 
Mr. Barrett, should bear in mind that perhaps the incident has done 
much injury to their business. If the farmers feel that their counsel 
will be treated in this manner within this beautiful city of Augusta, it 
will be well for the prudent to reflect on the possible results to business 
hère. And it is also well to remember that this court has the power to 
protect its officers, wherever they may be, or wherever they may be as- 
saulted on account of their conduct in this court, or in the discharge of 
their duties. I hâve no disposition to be severe on thèse young men. 
They are both young. They are probably both impetuous. They are 
certainly not well informed as to the duties of the court, and the extent 
of its authority. 

This being truc, the court will impose a very mild penalty upon them, 
not because they are prospérons, but because it has the disposition to 
do so. It gives them no advantage that it would not give the poorest 
man in the land. Probably a poor man might get off with a $5 fine, 
because that to him would be as great a penalty as that which the court 
feels obliged to impose on thèse gentlemen. 

That is that Mr. Barrett pay a fine of $100, and Mr. Reid a fine of 
$50, and that they apportion the costs of this inquiry between them 
proportionately to the respective fines. And let us hear no more, gen- 
tlemen, of assaults upon attorneys for doing their duty in this court. 



KILKENNET v. BOCKIUS et aL 

(Circuit Court, D. Rhode Island. March 4, 1911.) 

No. 2,921, Law. 

1. Pleadinq (§ 62*) — Joint Toets. 

Where plaintlfC, a passenger In an automobile, was Injured In a col- 
lision wlth another automobile, and alleged that défendants, the owners 
of both cars, their servants and agents, did not use due and proper care 
and sklll, and then and there so carelessly ran, managed, and operated 
the automobiles that they colllded, in conséquence whereof, etc., such al- 
légation stated a cause of action against défendants as Joint tort-feasors. 

[Ed. Note. — For other cases, see Pleading, Cent DIg. S 132; Dec. Dig. 
§ 62.»] 

2. Fleadino (S 62*) — Joint and Skveral Liabuitt. 

Where plalntlff, a passenger in a taxlcab, was injured In a collision 
with another automobile, and défendants severally owned and severally 
operated the cars that came Into collision, a count in the déclaration that 
défendants, their servants and agents, did not use due care; but so care- 
lessly managed and operated the automobiles that they came together, 
etc., did not state the case as It exlsted, under the rule that, If the col- 
lision resulted in conséquence of the négligence of both drivers, the tort 
was one for which the défendants were Jolntly and severally llable. 

[Ed. Note. — For other case^ see Pleading, Dec. DIg. § 62.*] 

3. Parties (§ 27*)— Action (§ 38*)— Joint Tobt— Joindeb. 

Where défendants were ch«rged wfth a joint tort In the separate opéra- 
tion of separately owned automobiles, there was no error in their joinder 
as parties défendant in an action for injuries, regardless of any rights 
plaintlff might hâve under Gen. Laws R. I. 1909, c. 283, § 20, providing 

*For otber caises see same topic & i numbsb in Dec. & Am. Digs, 2907 to date, & Rep'r Indexw 
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that, when plalntlff Is In doubt as to the person from whbm he Is entltled 
to recover, he may Joln two or more défendants, with the vlew of ascer- 
tainlng which, If elther, Is Ilable, and may recover only agalnst such of 
défendants as are liable, etc. 

[Ed. Note.— For other cases, see Parties, Cent. Dig. § 35; Dec. Dig. § 
27 ;• Action, Cent. Dig. § 549 ; Dec. Dig. § 38.*] 

4. Pleading (§ 53*) — Joint and Sevebal Liabilitt— Causes of Action— 

JOINDEE. 

Gen. Laws R. I. 1909, c. 283, S 20, provides that, whenever plaintifC Is 
In doubt as to the person from whom he Is entitled to recover, he may 
join two or more défendants, and recover only agalnst such as may be 
liable. Belâ that, where défendants were properly sued as joint tort- 
feasors, plalntifC may joln a eeparate count against each. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 114r-117; Dec. 
Dig. § 53.*] 

At Law. Action by Emma Kilkenney against Morris N. Bockius 
and the Taxi Service Company. On demurrer to plaintifiE's déclara- 
tion. Overrùled. 

Harry C. Curtis, for plaintiff. 
Frank T. Easton, for défendants, 

BROWN, District Judge. This is an action on the case for damages 
for Personal injuries resulting from the collision of two automobiles, 
from one of which the plaintiff was thrown, receiving injuries. 

The plaintiff was riding in an automobile operated by the Taxi Serv- 
ice Company. The first count includes as défendants both Bockius and 
the Taxi Service Company. It charges that : 

"The défendants, their servants and agents, dld not use due and proper 
care and skill, and then and there so carelessly ran, managed, and operated 
sald automobiles that said automobiles coUided and came together. In consé- 
quence whereof ," etc. 

According to its terms the first count charges that both défendants 
owned and negligently operated both automobiles, whereby they came 
into collision, to the plaintiff's damage. 

Upon thèse allégations the défendants are clearly joint tort-feasors, 
and on its face the count is not subject to demurrer. At the hearing, 
however, plaintiflf's counsel stated that the défendants severally owned 
and severally operated the automobiles. This being so, the déclaration 
should be amended, not because upon its présent allégations it is bad 
in law, but because it does not state the case that plaintiff intends to 
présent to the jury. 

This amendment is clearly permissible, since, if a collision occur- 
red in conséquence of the négligence of both drivers, and in jury re- 
sulted, this is a joint tort, for which the défendants are jointly and sev- 
erally liable. Moore on Carriers, p. 608, and cases cited. 

Where a collision occurs between two ships, which are both at fault, 
the right of a cargo owner or passenger to sue either or both jointly 
is well settled upon common-law principles in no way peculiar to the 
admiralty. The Atlas, 93 U. S. 302, 317, 319, 23 L. Ed. 863. The 
Steamer Philadelphia, 1 Black, 62, 17 L. Ed. 84. 

•For other cases ses same topic & i numeïe In Dec. & Am. Digs. 1907 to date, & Rep'r Infleios 
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It is difficult to imagine a more typical case of a joint tort than the 
case of two drivers, who by their simultaneous négligence corne into 
a collision, with a force that is the résultant of the momentum of each 
or both, and which résultant is so transmitted to a passenger as to 
throw him out of one of the vehicles, to bis in jury. For a court to 
analyze an event of this kind into two causes of action, so distinct and 
independent that the two défendants could not be joined in a single 
action, would be to ignore physical law as well as common law. 

The défendant relies upon the Rhode Island cases of Bennett v. Fi- 
field, 13 R. I. 139, 43 Am. Rep. 17, Cole v. Lippitt, 22 R. I. 31, 46 Atl. 
43, and Mason v. Copeland, 37 R. I. 232, 61 Atl. 650. Thèse are clear- 
ly distinguishable, and cannot be regarded as authorities for the prop- 
osition that two persons independently driving vehicles so negligently 
as to corne into collision, to the injury of a third person, are not joint 
tort-feasors. 

In Mason v. Copeland, 27 R. I. 232, 61 Atl. 650, the following lan- 
guage appears : 

"The case does not présent the concurrence of intention in the eoramlssioii 
of a tort which is necessary to malie a joint tort. Tlie mère unintentional 
concurrence of the acts of two distinct parties, resulting in damage to the 
plaintifC, doés not give him an action against the parties jointly, but a sep- 
arate action against each of them." 

To this language must be applied the familiar rule of construction 
that gênerai expressions in an opinion are to be taken in connection 
with the case in which the expressions are used. Cohens v. Virginia, 6 
Wheat. 264, 5 L,. Ed. 257. The learned court obviously did not intend 
to hold that the concurrence of acts of négligence could in no event 
constitute a joint tort. If two vessels or two vehicles corne into colli- 
sion, because both lookouts or both drivers are asleep, there is a joint 
tort, without concurrence of intention. 

As the défendants are charged with a joint tort, there is no error in 
their joinder; and this, regardless of any rights under section 30 of 
chapter 283 of the General Laws of Rhode Island of 1909. 

As the défendants are jointly and severally liable, I see no error of 
law in the addition of a separate count against each, except, perhaps, 
that the additional counts are unnecessary. Section 20 of chapter 383 
shows clearly the législative intent to remove ail technical difficulties 
as to joinder in a case like that at bar, where upon the proofs it may 
appear that one only or both of the défendants are liable. 

If there were any technical difficulties about joinder in the case at 
bar, they should be removed by applying section 20 of chapter 283, 
which is broad enough in its terms and in its intent to cover the prés- 
ent case. 

As other grounds of demurrer were not pressed at the hearing, they 
will not be considered. 

Demurrer overruled. 
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NOME & SINOOK CO. v. SNYDER. 

(Circuit Court of Appeals, Ninth Circuit May 22, 1911.) 
No. 1,907. 

1. Mines and Minebals (§ 18*) — Mining Claims— Location— Abea— Associ- 

ation. 

Under Rev. St. § 2330 (U. S. Comp. St. 1901, p. 1432), providing that 
no location for a placer niining daim made after July 9, 1870, shall ex- 
ceed 160 acres for any one person or association of persons, and section 
2331 (page 1432), providing tliat no such location shall include more than 
20 acres for eacli individual claimant, tlie unit of individual allowaiice is 
20 acres; and where 160 acres is embraced withln one location by au 
association, it must consist of at least eiglit persons. 

[Ed. Note.— For other cases, see Mines and Minerais, C«nt. Dig. § 33 ; 
Dec. Dig. i 18.*] 

2. Mines and Mineeals (§ 18*) — Placer Claim— T^ocation— Area. 

Under Rev. St. §§ 2330, 2331 (U. S. Comp. St. 1901, p. 1432), limiting 
placer claims to 20 acres for each individual, and authorizing a location 
of 160 acres by an association, any seheme or device vvhereby one indi- 
vidual is to acquire more than that amount or proportion in area, con- 
stitutes a fraud on the law, and consequently a fraud on tlie government, 
rendering the entire location iuvalid, so that where a partnership, con- 
sisting of flve persons, attempted to locate a single claim eovering 100 
acres, and formed a joint-stock association, by which two of the mem- 
bers acquired only a nominal interest, one less than a flfth, one more 
than a flfth, and one more than half, the location was void. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig, § 33 : 
Dec. Dig. § 18.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Action by William Snyder against the Nome & Sinook Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

On or about June 22, 1909, the défendant filed an application in the United 
States land office at Nome, Alaska, for patent to niining promises known as 
the "Snyder Group No. 3." designated as "Survey No. 739," and comprising 
the Maybel, Loyal Fraction, Snyder, and Troy Bench Fraction claims. To 
this application the plaintiff flled an adverse, and in due time coramenced 
this action in ejectment to détermine its alleged superior and paramount 
right to the promises, 'rhe plaintiff allèges tiiat it is now, and ever siiice 
the 24th day of June, 1899, it and its predecessors hâve been, the ovv'ners, 
seised of the légal estate in fee and entitled to the possession of certain 
mining promises, consistîng of "that certain mining claim commonly known 
as and called the Pocahontas, Querropas, Ratapan. Seneca, Ticonderoga (also 
called the Pocahontas)," bounded as in tlie complaint deseribed. The com- 
plaint then sets forth in effeet that prlor to the date last named the premises 
were vacant, unoc-cupied, and unappropriated public minerai lands ; that on 
or about said date William A. Kjellmann, Amasa Spring, Jr., Arthur E. 
Southward, .lafet Lindeberg, and Alex Jernes associated themselves together 
under the flrm name of Nomo Mining & Development Company, Limited, and, 
being qualified to locale, appropriate, and hold mining claims, "entered upon 
said premises and duly located and appropriated the same as a placer min- 
ing claim"; that they made discovery of gold-bearing minerai within the 
limits, marked the boundaries, and on February 27, 1899, caused to be re- 
corded a notice of location of said claim ; that thereafter by sundry mesne 
conveyances the plaintiff became the purchaser and owner, and during each 
year since the date of location plaintiff and its grantors hâve performed 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
187 F.— 25 
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labor and Improvements of not less than $100 for the beneflt and developnieut 
thereof. Further than tMs, appropriate facts are set forth showing that the 
action Is properly Instituted in support of plaintifE's adverse claim to defend- 
ant's application for a imtent. The défendant answered, and the cause went 
to trial before a jury. At the elose . of plaintitFs évidence a nonsuit was 
granted upon the motion of the défendant. Thls appeal is from the action 
of the coijrt in that regard. 

F. E. Fuller, O. D. Cochran, W. A. Gilmore, Metson, Drew & Mac- 
kenzie, and E- H. Ryan, for plaintiff in error. 
James W. Bell, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
It is shown by the testimony of Jafet Lindeberg that he, together with 
Kjellmann, Spring, Southward, and Jernes, formed a partnership called 
the "Nome Mining & Development Company, Limited, to get mining 
claims around the vicinity of Nome, Penny river, and outside of that," 
and that the claim sought to be established by plaintiff is one of the 
clairris located by this partnership. The notice shows that the "under- 
signed" hâve located 100 acres of placer mining ground described as 
Pocahontas, Querropas, Ratapan, Seneca, and Ticonderoga. Then 
follows a description which runs around ail the claims. The conclud- 
ing part of the notice is as follows : 

"Located 24th day of January, A. D. 1899, by Nome Mining & Development 
Ce, Ltd., Amasa Spring, Jr., General Manager." 

Attached to the notice is a plat showing the Ticonderoga on the 
west, next east the Seneca, and east of that the Ratapan, ail in square 
form. The Querropas is still east of the latter, in rectangular form. 
Each of thèse are described as containing 20 acres. East of the Quer- 
ropas, along its northern extremity, is located lot 2, and north of that 
lot 1, each of which contains 10 acres and is designated the Pocahontas, 
ail Containing 100 acres. E. Wallace Smith, who was the agent of the 
company and was left in charge after the alleged location was made, 
testified that the locations were not made oui as individual locations, 
nor was each location made separate, but were made in a group. 

Generally, it may be said the proof shows that there was a mark- 
ing of this claim at the time so that it could be readily traced upon the 
ground. Some of the stakes, however, were planted in snow and 
others in ice upon a stream. Later in 1907 one Gibson made a survey 
of the claim, retracing quite closely the boundary of the original loca- 
tion, identifying a number of the original stakes, but by no means ail 
of them. This witness relates that he panned out quite a lot of gold 
in the spring of 1899 at the mouth of Center creek. It does not ap- 
pear upon what part of the claim this panning was donc. Indeed, it 
is only by inference that we may know that it was donc on the claim 
at ail. . Lindeberg says that he discovered gold on the claim in 1899, 
and panned out some in 1898, and that some leases were given to 
people to rock on the claim on both sides of Snake river, and especially 
in a little gully running through Pocahontas No. 2, and that some 
"Laps" had a privilège of mining down below Pocahontas No. 1, who 
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reported a great find in the gulch in 1899. This is as near as the évi- 
dence discloses the location of the discovery of any gold or other 
minerais on the claim anywhere. No évidence was offered to show 
that assessment work had been done upon the claim at any time sub- 
séquent to its location, or that any mining v^^as done thereon since by 
plaintiff or its predecessors. 

The location of defendant's group of claims was made on and sub- 
séquent to July 7, 1900. 

The principal ground upon which the nonsuit was granted is that 
the alleged location by the Nome Mining & Development Company, 
Limited, was void because it was made in pursuance of a scheme by 
which one person would acquire more area than is allowed by law 
under one location, and therefore a fraud upon the government. 

The strong contention of the plaintiff is that by showing discovery 
and location it made a prima f acie case which ought to hâve been sub- 
mitted to the jury. This would be true, waiving mention of the as- 
sessment work; but there must be a valid location. Of this we will 
inquire. 

The plaintiff corporation is the successor to the Nome Mining & 
Development Company, Limited, by mesne conveyances, and claims 
under it and by virtue of the location that it made. The agreement 
by which the locating company was formed is before the court. It 
évidences a joint-stock company, formed by Kjellmann, Spring, South- 
ward, Lindeberg, and Jernes ; the stock consisting of 4,000 shares, of 
■which Kjellmann was entitled to 2,050, Spring 1,334, Southward, 614, 
Lindeberg 1, and Jernes 1, the object being to mine and develop the 
Cape Nome mining district, Alaska. There was no incorporation of 
the company ; the agreement alone f orming the association. Now, 
this company as a company, not by the members in their individual 
capacity, made one location of 100 acres ; for the notice so states, and 
the évidence is in confirmation thereof. Under the law an individual 
cannot acquire more than 20 acres of mining ground by one location ; 
but an association of persons may make joint location of not to ex- 
cccd 160 âcrcs. 

[1] Section 2330 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 1432) provides that: 

"Légal subdivisions of forty acres may be subdivided into ten-acre tracts ; 
and two or more persons, or associations of persons, havlng eontiguous claims 
of any size, altliough siich claims may be less than ten acres eacb, may make 
joint entry thereof; but no location of a placer claim, made after the ninth 
day of July, elghteen hundred and seveuty, shall exeeed one hundred and 
sixty acres for any one person, or association of persons, which location shall 
conform to the United States surveys." 

And section 2331 (page 1432) : 

" • * * Ail placer mining claims located after the tenth day of May. 
eighteen hundred and seventy-two, shall conform as near as practicaWe witli 
the United States System of public land surveys. and the rectangular subdi- 
visions of such surveys, and no such location shall include more than twenty 
acres for each individual claimant." 

We are to inquire how and in what manner the association of per- 
sons may make location of more than 20 acres. In analyzing thèse 
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statutçs, Mr, Lindley observes that tlie unit or individual location is 
20 acres, and that not more than 160 acres may be embraced within 
one location by an association of persons, of which there must be at 
least eight. Lindley on Mines, § 448, p. 790. The Suprême Court 
of Colorado entertains a like view, for it says in Kirk et al. v. Mel- 
drum, 28 Colo. 453, 460, 65 Pac. 633, 636 : 

"The construction of the act of Congress with respect to placera has nni- 
versally been that the act iiiakes piovision for sueh locations, and pre- 
serlbes the area which may, be located ; In other words, the area is limited 
to 20 acres to each loeator, and that a nnniber of Individuals may locate a 
claim iu conimon, not exceeding 20 acres to each person, and not exceeding 
160 acres In any one claim." 

The Land Department, by a published régulation, has so construed 
section 2331 : ,, 

"ïhat f rom and af ter May 10, 1872, no location made by an Individual 
can exçeed 20 acres, and no location made by an association of individuals 
can exceed 160 acres, vs'hich location of 160 acres cannot be made by a less 
nuniber than eight bona fide locators." 

So it is said in Morrison's Mining Rights (13th Ed.) 215: 
"It requires eight bona fide locators to lawfuUy claim 160 acres."' 

See, also, Costigan on Mining Law, 173. 

This court, speaking through Morrow, Circuit Judge, has given its 
sanction to such interprétation in Cook v. Klonos, 164 Fed. 529, 537, 
90 ce. A. 403, 411, in language both pointed and explicit, as follows: 

"The prohibition contained In section 2331 against the location of 'more 
than twenty acres for each individual claimant' is direct and positive, and 
llmits the amount of ground that aijy one claimant may appropriate, eithfer 
Individually or in association claim, at the time of the location." 

It follows, therefore, with exact logic, that five persons may by 
means of proper association make valid location of 100 acres in one 
claim, so that it did not include more than 20 acres to each individual. 
This does not mean that while the five may, by associating themselves 
together, locate 100 acres in one claim, one or two of the five can 
acquire by such location substantially ail of the claim, leaving the 
others with proportionately a very small or nominal interest therein, 
but that each must acquire an interest not to exceed 20 acres. 

[2] Any scheme or device entered into whereby one individual is to 
acquire more than that amount or proportion in area constitutes a 
fraud upon the law, and consequently a fraud upon the government, 
from which the title is to be acquired, and any location made in pur- 
suance of such a scheme or device is without légal support and void. 
The proposition seems to be well established. Mitchell v. Cline, 84 
Cal. 409, 24 Pac. 164; Gird v. California Oil Co. (C. C.) 60 Fed. 532; 
Durant v. Corbin (C. C.) 94 Fed. 382 ; Cook v. Klonos, supra. 

In the latter case the court says on this subject : 

"The scheme of using the names of dummy locators in making the locatlori 
of a mining claim for the purpose of securing a concealed Interest in such 
claim appears to be contrary to the purpose of the statute; but when this 
scheme is used to secure an interest in a claim for a single indl^'idual, not 
only concealed, but in excess of the limit of 20 acres, it is plainly in violation 
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of tlie letter of tho law, and wlien, as in this case, ail the locators had knowl- 
edge of the concealed interest and were parties to tbe transaction, it renders 
the location void." 

Now, in the case under review, the very articles of agreement put 
the claimant beyond tlie pale of the law, while the testimony establishes 
the illegality of the scheme beyond peradventure. The location, al- 
though made in the name of the association, two of the parties thereto 
were to hâve but a nominal interest in the claim, one less than one- 
fifth, one largely more than one-fifth, and one more than one-half, giv- 
ing the latter, of course, more than 50 acres proportionately in the 
claim. So that, regardless of the discovery, regardless of the marking 
on the ground, or even the assessment work, the claim was void, and 
could not avail the locators in any stage. The location being void, the 
ground remained as if none had been made, and was unappropriated 
minerai land, subject to location by others. This is sufficient to dis- 
pose of the controversy, without passing specifically on the effect of 
failure to prove that the assessment had been regularly done, or other 
points made in the brief of counsel. 

The judgment of the trial court will be affirmed. 



MAKI V. UNION PAC. COAL CO. 

(Circuit Court of Appeals, Eighth Circuit. May 18, 1911.) 

No. 2,024. 

(Syllabus hy the Court.) 

1. Mastee and Servant (§ 204*) — Assumption of Risk Not Abolisiied by 

ClIAPTEE 80, IvAWS OF Wyoming 1890-91, Requiking Safeguakus about 
Mining Machineby. 

The statute of Wyoming requiring the fencing of maehinery at and 
about a mine, and providlng that a cause of action shall accrue to a 
servant in.1ured by the willful failure of his master to coniply with the 
law (chapter 80, §§ 7, 17, Laws Wyo. 1890-91; Ilev. St. Wyo. 1809, §!) 
2573, 2582), does not abolish the défense of assumption of risk, and it Is 
still available to the défendant in such an action. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 545 ; 
Dec. Dlg. § 204.*] 

2. Statutes (§ 226*) — Adoption Adopts Prior Construction. 

The enactuient or adoption of a statute wliicU has been elsevvhere in 
force is presuined to be tbe adoption of t!ie construction which had pre- 
viously been given to that statute by the judlcial tribunal whose duty 
it was to interpret it- 

[Ed. Note.— For cther cases, see Statutes, Cent. Dig. §§ 250, ."507; Dec. 
Dig. § 226.*] 

3. Master and Servant (§ 217*) — Assumption of Risk of Effeot of Mas- 

TER's Known Négligence. 

While a servant does not assume the risk of his master's négligence, 
the effect of which is neither known to him, nor readily observable, nor 
to be apprehended, he does, by continuing in the emiiloyinent without 
coniplaiut, assume the risk of tlie efïect of such négligence that is known 
to him, or is obvions or plainly observable and the danger of which 

*Foi- otiier cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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is appreciated by hlm, or is apparent, as completely as he assumes the 
ordinary risks of his occupation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574- 
600; Dec. Dlg. § 217.» 

Assumption of rlsk incident to employment, see note to Ohesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Masteb and Servant (§ 217*) — Apparent Danger— Knowledge. 

One cannot be heard to say tbat be dld not appreciate a danger whose 
knowledge and appréciation were so unavoidable tbat a person of bis 
prudence and intelligence in bis situation could not bave failed to per- 
ceive and appreciate It. 

[Ed. Note.^For otber cases, see Master and Servant, Cent. Dig. §§ 
574-600; Dec. Dig. § 217.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by Jacob Maki, administrator of August Wainianpaa, against 
the. Union Paciiic Coal Company. Judgment for défendant, and plain- 
tiff brings error. Affirmed. 

Wayne C. Williams (A. L. Doud and A. J. Fowler, on the brief), 
for plaintiff in error. 

Clayton C. Dorsey (William V. Hodges and N. H. Loomis, on the 
brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The state of Wyoming provided by 
statute in 1891 that ail machinery about mines should be properly 
fenced off, and that for any in jury to any person occasioned by any 
violation of this statute, or any willful failure to comply with its pro- 
visions, a right of action against the party at fault should accrue to 
the party injured for the direct damages sustained thereby, and that 
in any case of loss of life by reason of such violation or willful failure 
a right of action against the party at fault should accrue to the admin- 
istrator of the estate of the person whose life should be lost for like 
recovery of damages for the injuries sustained. Laws Wyo. 1890- 
91, c. 80, §§ 7, 17; Rev. St. Wyo. 1899, §§ 2573, 2582. 

On November 18, 1902, a servant of the défendant, the Union Pa- 
cific Coal Company, a corporation, was drawn in between two unfenced 
cog wheels used by it about its mine at Hanna, in the state of Wyo- 
ming, and killed, and Jacob Maki, the administrator of his estate, 
brought this action to recover the damages caused by his death. At 
the opening of the trial the plaintiff's counsel made a statement of his 
case, the material facts of which are thèse: In the shaker, which was 
operated in connection with the mine to shake and screen the coal, there 
were two unfenced coacting cogwheels, "one which ran horizontally, 
and right below that was another which ran perpendicularly." By the 
side of thèse wheels, and about 2>^ feet below the place where they 
engaged, were two planks. The horizontal wheel extended over one 
plank, so that the décèdent had only one plank on which to pass it. 
He was a Finlander, was employed in and about the machinery, and 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it was his duty, among other things, to oil the machinery and to pass 
thèse cogwheels on this plank about once an hour. On iN'ovember 18, 
1902, the machinery stopped, and he was found dead between the 
wheels. Thèse wheels were not guarded, and had been without fence 
or guard for a long time. 

At the close of this statement of the facts, the court below directed 
the jury to return a verdict for the défendant, on the ground, undoubt- 
edly, that the risk and danger of passing and working about thèse un- 
guarded wheels were obvions, and were assumed by the décèdent. 
This ruling is attacked by counsel for the plaintiff on the ground (1) 
that the risk could not be assumed by the décèdent, because the stat- 
ute provides that the cause of action for the death shall accrue for the 
willful failure to guard such machinery ; (2) that the failure to guard 
it was per se négligence of the master, and the risk of the master's 
négligence is never assumed by the servant; and (3) that the facts 
failed to show that the risk was obvious and that the danger was ap- 
preciated by the décèdent. 

[1] It is a gênerai rule of law that a servant, by entering or con- 
tinuing in the employment of a master without complaint, assumes 
the risks and dangers of the employment which he knows and ap- 
préciâtes. But counsel for the plaintiff contend that the statutory 
déclaration that a cause of action shall accrue for the willful failure 
to erect required guards about machinery abrogates this défense. A 
cause of action accrues, however, for an injury caused by a failure to 
comply with a statute requiring such saféguards, although there is no 
express provision in the statute that such an action shall accrue, and 
this court has repeatedly held that such statutes fail to extirpate this 
défense. St. Louis Cordage Co. v. Miller, 61 C. C. A. 477, 491, 126 
Fed. 495, 509, 63 L. R. A. 551; Glenmont Lumber Co. v. Roy, 61 
C. C. A. 506, 511, 512, 126 Fed. 524, 529, 530; American Linseed Oil 
Co. V. Heins, 72 C. C. A. 533, 536, 141 Fed. 45, 48; Dériver & Rio 
Grande R. Co. v. Norgate, 72 C. C. A. 365, 377, 141 Fed. 247, 259, 
6 Iv. R. A. (N. S.) 981 ; Chicago Great Western Ry. Co. v. Crotty, 73 
C. C. A. 147, 153, 141 Fed. 913, 919, 4 L. R. A. (N. S.) 832; Fédéral 
Lead Co. v. Swyers, 88 C. C. A. 547, 550, 161 Fed. 687, 690. So far 
as the création of the cause of action and the abrogation of the défense 
of assumption of risk is concerned, the légal effect of the Wyoming 
statute is in our opinion the same as that of the statutes considered in 
the cases which hâve just been cited. None of them expressly abol- 
ishes this défense, and, although there are authorities to the contrary, 
the better rule, the stronger reasons and the weight of authority are 
that, notwithstanding such statutes, this défense is still available to the 
master. The reasons for this conclusion and the authorities which sus- 
tain it hâve been so often and so exhaustively reviewed by this court, 
notably in St. Louis Cordage Co. v. Miller and Denver & Rio Grande 
R. R. Co. V. Norgate, supra, that it is useless to repeat them hère. 

[2] Moreover, the Wyoming statute, and especially that part of sec- 
tion 17 which déclares that the cause of action shall accrue for the 
failure to comply with its requirements, was imported into the state 
of Wyoming f rom the state of Pennsylvania. It appears in section 24 
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of the act provîding for the health and safety of persons employed in 
coal mines approved March 3, 1870 (Laws Pa. 1870, p. 3), in section 
1 1 of an amendment and re-enactment of that law approved April 18, 
1877 (Sess. Laws Pa. 1877, p. 62), and in section 17 of an amendment 
and re-enactment of that law approved June 30, 1885 (Sess. Laws Pa. 
1885, p. 217). Section 17 of the Wyoming statute, with the exception 
of the proviso, which is not material hère, is copied word for word 
from section 17 of the Pennsylvania act of 1885, with the exceptions 
that "chapter" is substituted for "act," "the administrator of the es- 
tate" for "the widow and lineal heirs of the person," and the words 
"they shall hâve" are omitted before the word "sustained" at the close 
of the section, where it reads "for like recovery of damages for the in- 
jm-y they shall hâve sustained." The Pennsylvania act provided that 
"ail machinery in and about the mines * * * shall be properly 
fenced off" and that for "any willful failure to comply with its provi- 
sions * * * a right of action shall accrue," and the Suprême 
Court of Pennsylvania twice held before this statute was adopted by 
the State of Wyoming that it did not abolish the défense of contribu- 
tory négligence, or that of the negHgence of a fellow servant. Honor 
V, Albrighton, 93 Pa. 475, 478; McDonald v. Rockhill Iron & Coal 
Co., 135 Pa. 1, 19, 19 Atl. 797. This statute, after it had been thus 
construed, was adopted by the state of Wyoming in 1891, and as the 
Suprême Court of Pennsylvania had then held that the défenses of 
contributory négligence and the négligence of a fellow servant had not 
been abolished thereby, it was clear that its opinion was that it did not 
abrogate the défense of assumption of risk; and the adoption of a 
statute of another state is presumed to be the adoption of the con- 
struction thereof which had been theretofore placed upon it by the 
judicial tribunal whose duty it was to interpret it. Sanger v. Flow, 
1 C. C. A. 56, 58, 48 Fed. 152, 154; Blaylock v. Inc. Town of Musk- 
ogee, 117 Fed. 125, 127, 54 C. C. A. 639, 641. The conclusion, there- 
fore, is that the défense of the assumption of the risk by the plain- 
tiff was not taken away by the Wyoming statute under which this ac- 
tion was brought. 

[3] The second contention of the plaintiff's counsel is that the de- 
fendant's failure to fence off the machinery was négligence in itself, 
that a servant does not assume the risk of his master's négligence, and 
that, therefore, the plaintiff was entitled to a verdict. The answer is 
that, while it is true that the servant does not assume the risk of his 
master's négligence, the effect of which is neither known to him nor 
readily observable, nor to be apprehended, yet he does, by continuing 
in the employment without complaint, assume the risk of the effect of 
such négligence which is known to him, or is obvions or plainly ob- 
servable, and the danger of which is appreciated by him, or is clearly 
apparent, just as completely as he assumes the ordinary risks of his 
occupation. Texas & Pacific Ry. Co. v. Archibald, 170 Ù. S. 665, 672, 
18 Sup. Ct. 777, 42 L. Ed. 1188; Choctaw, Oklahoma & Gulf R. R. 
Co. V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 96; St. 
Louis Cordage Co. v. Miller, 61 C. C. A. 477, 490, 126 Fed. 495, 508, 
63 L. R. A. 551; Burke v. Union Coal & Coke Co., 84 C. C. A. 626, 
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628, 157 Fed. 178, 180; Lake v. Shenango Kurnace Co., 88 C C. A. 
69, 74, 160 Fed. 887, 892; Kirkpatrick v. St. Louis & S. F. R. Co., 
87 C. C. A. 35, 38, 159 Fed. 855, 858. The absence of any fence about 
the revolving cogwheels, and the risk and danger of injury by them, 
were so plainly observable by the décèdent, who had been oiling them 
and passing them on the plank by their side about once an hour, that 
he could not hâve f ailed to hâve seen and known them. 

[4] Finally, attention is called to the rule that a recovery may some- 
times be had where the risk is obvious, but the danger is not fully 
appreciated by the party injured; and counsel argue that the question 
whether or not the décèdent appreciated the danger should hâve been 
submitted to the jury. But the décèdent was a man presumably pos- 
sessing the ordinary faculties of an adult who bas a sound mind and 
body. It is true tlîat he was a Finlander; but the statement of hls 
counsel contained no intimation that he could not see thèse engaging 
wheels, or could not understand or know that they would crush a hu- 
man being drawn between them, that a person upon the revolving 
horizontal wheel might be caught between them, and that the clothes 
of one caught between the engaging cogs would draw him betweeji the 
wheels ; and in the absence of any claim or déclaration that he had not 
the ordinary intelligence, ability, and prudence of men in like situa- 
tions, he must be presumed to hâve been a Finlander of ordinary pru- 
dence and intelligence. And one cannot be heard to say that he did 
not know or appreciate a danger, whose knowledge and appréciation 
were so unavoidable that a person of bis prudence and intelligence 
could not hâve failed to perceive and appreciate it. Lake v. Shenango 
Furnace Co., 88 C. C. A. 69, 74, 160 Fed. 887, 892 ; St. Louis Cordage 
Co. v. Miller, 61 C. C. A. 477. 495, 126 Fed. 495, 513; Kirkpatrick 
V. St. Louis & S. F. R. Co., 87 C. C. A. 35, 39, 159 Fed. 855, 859; 
King v. Morgan, 109 Fed. 446, 448. 48 C. C. A. 507, 509; Moon- 
Anchor Consol. Mines v. Llopkins, 111 Fed. 298, 305, 49 C. C. A. 347, 
353. Under the settled rules of law to which référence bas been made, 
the plaintiff was not entitled to recover any damages of the défendant 
in this case, and there was no error in the court's instruction to the 
jury to that effect. 

The judgment below must accordingly be affirmed; and it is.so or- 
dered. 



NIELSEN V. CHICAGO, B. & Q. R. CO. 

(Circuit Court of Appeals, Eightli Circuit. Jlay 18, 1911.) 

No. 3,096. 

{SijUabus Ml the Court.) 
1. Master and Servant (§ 112*) — Failure to Fence— Liabilitt at Common 

IjAW. 

A railroacl couipany owes no duty to its servants under the common 
law to fence its railroad to prevent cattle froni straying upon it. 

An employé has no cause of action against such a Company for an in- 
jury that resulted from tlie derailment of a locomotive on whlch he was 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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acting as flremau by cattle which had strayed upon an unfenced rail- 
road. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 222 ; 
Dec. Dlg. § 112.*] 

2. StATUTES (§ 5*)— l'KOOLAMATION FOK SPECIAL SESSION— FENCING StATUTE 

or Colobado Void Undeb— "«pecially Name." 

A proclamation calliiig a spécial session of tlie Législature to enact 
auy and ail législation relating to or affectiug corporations of a quasi 
public nature does not "speclally name" législation requiring railroad 
companies to fence their tracks, and chapter 1 of tbe Laws of Colorado 
of 1902 (Ex. Sess.), known as the "fencing statute," is unconstitutioiial 
and void under article 4, § 9, of the Constitution of Colorado. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. | 4; Dec. Dig. 
î 5.*] 

3. Courts (§ 366*)— CojvsTBtJCTioN by State Court Controlling in Fédéral 
Courts. 

The fédéral courts unlformly follow the construction of the Constitu- 
tion and statutes of a state announced by Its liighest judicial tribunal 
In ail cases that In volve no question of gênerai jurisprudence or conuner- 
cial law and no question of right under the Constitution and laws of the 
nation. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 954 ; Dec. Dig. | 
366.* 

Conclusiveness of .ludgment betvveen fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by Niels Nielsen against the Chicago, Burlington & Quincy 
Railroad Company. Judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

W. F. Hynes and Philip Hornbein, for plaintif? in error. 
Henry McAllister, Jr. (Joël F. Vaile and William N. Vaile, on the 
trief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WIIvLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The plaintifif brought an action against 
the Chicago, Burlington & Quincy Railroad Company for damages 
caused, as he alleged in his complaint, by the failure of the company 
to fence its railroad in Colorado between Lafayette and Denver 
through an agricultural and pastoral country where cattle roamed. He 
averred that he had been employed by the company as an extra fire- 
man for about a year, that cattle had been in the habit for a long time 
of going upon the défendant' s railroad to its knowledge and that 
about 2 o'clock in the afternoon of August 30, 1907, as he was work- 
ing as a fireman on the locomotive that was hauling cars over the 
railroad, it coUided with a steer, was thrown ofï the track, and he wa,s 
so seriously injured that he sustained damages to the amount of $40,- 
000. He set forth his claim for thèse damages in his complaint in two 
counts, in the first of which he relied for a recovery upon the common 
law, and in the second upon section 2 of chapter 1 of the Laws of 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Colorado of 1902, page 23 (Rev. Stat. of Colorado 1908, § 5480), 
which required the raiiroad company to fence its right of way except 
at crossings and within the limits of incorporated towns and cities. 
To this complaint the court below sustained a demurrer, and this ruling 
is questioned by the writ of error. 

[1] In the year 1888, Judge Brewer, afterward Mr. Justice Brew- 
er of the Suprême Court, then the Circuit Judge of this circuit decided 
that a raiiroad company was not liable under the common law for in- 
juries sustained by a servant from a derailment of a locomotive by 
cattle that had strayed upon the track because it had not been fenced 
against them. Cowan v. Union Pacific R. R. Co. (C. C.) 35 Fed. 43. 
That has been the law in the fédéral courts of this circuit ever since 
that day. Nor is it an unreasonable rule, for a raiiroad company is re- 
quired to exercise ordinary care only to keep its raiiroad reasonably 
safe for the opération of its trains by its servants. The légal presump- 
tion is that it uses that care, and the fact that it does not fence its 
raiiroad through pastures and fields used for grazing and agriculture 
fails to overcome this presumption. Moreover, the risk from cattle on 
a track that an employé knows is not fenced becomes under the com- 
mon law one of the ordinary risks of operating such a raiiroad, which 
he assumes, and an employé who has been firing or driving a locomo- 
tive over a raiiroad at dififerent times during several months knows 
as well as the company that the road is not fenced. There was no er- 
ror in the ruling of the court sustaining the demurrer to the first 
cause of action. Wharton on Négligence (2d Ed.) § 886 ; Gill v. Lou- 
isville & N. R. Co., 160 Fed. 260, Id., 91 C. C. A. 613, 165 Fed. 438; 
Newsom's Adm'r v. Norfolk & W. R. Co. (C. C.) 81 Fed. 133, 135 ; 
Patton V. Central lowa Ry. Co., 73 lowa, 306, 35 N. W. 149. 

In support of the opposite view, Hayes v. Michigan Central R. R. 
Co., 111 U. S. 228, 4 Sup. Ct. 369, 28 h. Ed. 410: Donnegan v. Er- 
hardt, 119 N. Y. 468, 23 N. E. 1051, 7 L. R. A. 527; Atchison, To- 
peka & S. F. R. R. Co. v. Reesman, 9 C. C. A. 20, 25, 26, 60 Fed. 370, 
375, 376, 23 E. R. A. 768; Dickson v. Omaha & St. L. Ry. Co., 124 
Mo. 147, 27 S. W. 476, 25 L. R. A. 320, 46 Am. St. Rep. 429; Inter- 
national & G. N. Ry. Co. V. Thompson, 34 Tex. Civ. App. 67, 77 S. 
W. 439; Fordyce v. Jackson, 56 Ark. 594, 598, 20 S. W. 528, 597, 
and Lackawanna & Bloomsburg R. R. Co. v. Chenewith, 52 Pa. 
382, 387, 91 Am. Dec. 168 — cited by counsel for the plaintiflf, hâve 
been examined. But there was a fencing ordinance or a f encing stat- 
ute to sustain the plaintifï in each of the first four cases, and the plain- 
tiflf was a passenger or was treated as such in each of the last three 
cases, and a raiiroad company is liable to a passenger for failure to ex- 
ercise the highest degree of care, while to a servant it is liable for the 
failure to exercise ordinary care only. Thèse cases are not persuasive 
that the court below erred when it followed the settled law of this 
circuit. 

[2] The second cause of action is based on section 2 of chapter 1 
of the Laws of Colorado for 1902 (Revised Statutes of Colorado 1908, 
§ 5480). That section is a part of an act in relation to the fencing of 
railroads which was passed at a spécial session of the Législature of 
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Colorado and was approved Mardi 14,1902. Article 4, § 9, of tHe Con- 
stitution of that State reads : 

"The Governor may, on extra ordlnary occasions, coiivene tbe General As- 
senibly, by proclamation, stating thereln the purjioses for which it is to as- 
fiemble: but at such spécial session no business sliall be trausacted otber 
than that specially named in the proclamation." 

The act of 1902 is assailed on the ground that its subject was not 
"specially named" in the Governor's proclamation. The only par- 
agraph that is claimed to refer to its subject-matter reads: 

"Thlrd. To enact any and ail législation relating to or in any wlse afCect- 
ing corporations both foreign and domestic of a quasi public nature." 

[3] The Suprême Court of Colorado in Denver & Rio Grande Rail- 
road Co. v. Moss, 115 Pac. 696, has sustained this contention in an 
opinion filed March 6, 1911, and decided that this act was unconstitu- 
tional and void. We are of the same opinion, and if we were not, it 
would be our duty to follow the construction given to the Constitu- 
tion of Colorado and the effect given to this statute by the highest ju- 
dicial tribuna,l of that state. The fédéral courts uniformly follow the 
construction of the Constitution and statutes of a state announced by 
its highest judicial tribunal in ail cases that involve no question of 
gênerai or commercial law and no question of right under the Consti- 
tution and laws of the nation. Madden v. Lancaster County, 12 C. C. 
A. 566, 570, 65 Fed. 188, 192; Clapp v. Otoe County, 45 C. C. A. 579, 
582, 104 Fed. 473, 476; City of Béatrice v. Edminson, 117 Fed. 427, 
430, 54 C. C. A. 601, 604. The complaint in this case states no cause 
of action under the common law, and there was no valid statute of 
Colorado creating any cause of action against a railroad Company for 
injury to one of its servants f rom a failure to fence its railroad. 

The judgment below must accordingly be affirmed, and it is so or- 
dered. 

NOTE. — The followlng is the opinion of Lewis, District Judge, on sustaln- 
ing demurrer to complaint: 

LEWIS, District Judge. The eoinplaint contains two counts. The first 
eount charges that the plalntlff was in the eniploy of the défendant as a lo- 
comotive flreman for about a year preceding Augnst 'iOth, 1907, that on that 
day he was aboard a freight englue which ran froni Deuver to Lafayette and 
that on the return trlp said engino was derailed about two p. m. on account 
of a collision wltli a steer which had come upon the track of the défendant 
by reason ot its négligent failure to ereet and maintaln suitable fences along 
the sides of its road, and thereby he received severe and permanent injuries, 
to his great damage. This count, as claimed by plaintlfl!, states a common- 
law action. 

The second count pleads the same facts as are set forth in the flrst couut. 
adding thereto appropriate allégations to bring it within an act of the Colo- 
rado Législature passed in 1902 (Session Laws 1902, p. 23), commonly knowu 
as the Stock Killing Statute. 

The défendant challenges both counts by demurrer. 

1. As to the first count — its insutliciency to state a cause of action at com- 
mon law appears to be clearlv sustained by the followlng authorities: Cowau 
V. U. P. Ry. Co. (C. C.) 35 Fed. 43 ; Newsom v. N. & W. It. Co. (C. C.) 81 Fed. 
133, 135; Gill V. L. & N. U. Co. (O. C.) 160 Fed. 260, alfirmed by the Circuit 
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Court of Appeals for the Sixth Circuit in 165 Fed. 43S, 91 C. C. A. 613 ; Pafc- 
ton V. Railway Co., 73 lowa, 306, 35 N. W. 149. 

2. As to tlie second count — tlie Colorado act of 1902 consists of eigliteen 
sections and is quite lengthy. It is sufficient to say ttiat ttie second section 
requires railway companies to fence their roads, and ail remaining sections 
set forth with much particularity what shall be done in the event cattle are 
damaged or killed on aceount of a failure to fence. Among other provisions 
it contains a schedule flxing the priées that shall be paid by the railway 
Company for various grades of cattle and sheep that may be killed. The act 
repealed a prior act of a similar character which. had been amended at sev- 
eral sessions. 

This prior act, with its various amendaients, had been construed by the 
Suprême Court and the Court of Appeals of Colorado, and in every instance 
had been declared void and unconstitutional. Wadsworth v. U. P. Ky. Co., 
18 Colo. 600, 33 Pac. 515, 23 L. K. A. 812, 36 Am. St. Rep. 309 ; Sweetland v. 
Railway Co., 22 Colo. 220, 43 Pac. 1006; Railway Co. v. Thompson, 12 Colo. 
App. 1, 54 Pac. 402. 

There is this difEerence, however, between the présent act and the original 
act with its amendments, — the original act, and the amendœents thereto, did 
not require the fencing of railroads, whereas the second section of the act 
of 1902 makes It the duty of companies to fence their roads. But It is not 
belleved that this différence In the acts is of any beneflt to plaintiff hère, for 
the reason that the same objectionable provisions in the original act, on 
which it was held by the Suprême Court in the Wadsworth Case to be void 
as a remédiai statute, are found in the act of 1902, — 1. e., the amount to be 
paid for certain kinds of animais was flxed by an arbltrary schedule of 
priées, without allowing proof of their actual value. It was there said, "a 
statute cannot be considered merely remédiai or compensatory which compels 
a party to pay for property destroyed without allowing him to produce évi- 
dence of Its value." It may be that the Colorado Suprême Court, when it 
reaches a considération of the act of 1902, wIU sustain it and hold It valid 
as a pénal statute in behalf of the owners of stock killed in violation of ita 
provisions; but the plaintiff Invokes It hère for remédiai purposes only. Un- 
der the Colorado cases above noted It seems clear that the act of 1902 bas 
been, In effect, construed to be a void act for ail remédiai purposes ; and by 
that construction this court Is bound. Wade v. Travls, 174 U. S. 499, 19 Sup. 
et. 715, 43 L. Ed. 1060 ; Hartford Ins. Co. v. Chicago Railway, 175 U. S. 91, 
108, 20 Sup. et. 33, 44 L. Ed. 84. 

It Is Insisted, however. In behalf of plaintiff, that similar statutes in other 
States hâve been construed as remédiai for the purpose of permitttng recovery 
under like conditions set forth in the second count, and the followlng cases 
hâve been cited to that effect: Railway Co. v. Williams, 172 111. 379, 50 N. 
E. 116, 64 Am. St. Rep. 44 ; Quackenbush v. Rallroad Ce, 62 WIs. 411, 22 N. 
W. 519 ; DIckIson v. Railway Oo., 124 Mo. 140, 27 S. W. 476, 25 U R. A. 320, 
46 Am. St. Rep. 429; Fleming v. Rallroad Co., 27 Minn. 111, 6 N. W. 448; 
Donnegan v. Erhardt, 119 N. Y. 468, 23 N. H. 1051, 7 L. R. A. 527 ; Blair v. 
Railway Co., 20 WIs. 254; and especially Railway Co. v. Reesman, 60 Fed. 
370. 9 C. C. A. 20, 23 L. R. A. 768. 

Without hère noting the wide différence between the Colorado act and the 
several acts under considération in those cases, It Is sufficient to say that the 
several state statutes considered In those cases were, In each Instance, con- 
strued by the highest courts of each state to be remédiai, and .Justice Brewer 
expressly noted In the Reesman Case that the Missouri statute bas been so 
construed by the Suprême Court of that state. It Is a familiar principle that 
if a statute Identieal in terms is construed differently in différent states, it 
will be accepted by the fédéral courts as a différent law in cne state from 
what it is In the other. Christy v. Prldgeon, 4 Wall. 196, 203, 18 L. Ed. 322 ; 
Shelby v. Guy, 11 Wheat. 361, 6 L. Ed. 495, 26 L. Ed. 1090; Louisiaua v. 
Pilsbury, 105 U. S. 278, 294, 26 U Ed. 1090. 

The act of 1902 was passed at a spécial session cailed by the Governor, and 
the contention Is made that the act is not within the terms of the proclama- 
tion of convention, as required by the Colorado Constitution, and is therefore 
void. In vievv of what bas already beea said it is not necessary to détermine 
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that question, nor the question as to whether or not the eomplaint on Its 
face, in each count, clearly shows that the Injury complained of was the re- 
BUlt of an assumed risli. 

The demurrer to each count must be sustained. 

It Is so ordered. 



MERCHANTS' STOCK & GRAIN CO. et al. v. BOARD OF TRADE OF 
OITÏ OF CHICAGO et al. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1911.) 

No. 3,404. 

(Syllahus by the Court.) 

1. CoNTEMPT (§ 70*) — "Civil Oontempts" — "Cbiminal Contempts"— Dis- 

tinction. 

Contempts are of two classes: "Crlminal contempts," which are prose- 
cuted to préserve the power and vindicate the dignity of the courts and 
to punish the oft'ender ; and "civil contempts," which are prosecuted to 
préserve and enforce the rights of private parties and to coinpel obé- 
dience to orders and decrees to enforce the rights and administer the 
remédies to which the court has found or niay find the private parties 
to be entitled. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. § 246; Dec. 
Dig. § 70.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1194, 1747, 
1748.] 

2. Contempt (^ 66*)- — Judgments foe, How Rbviewable in Stjits in Bquitt. 

A judgment for a crlminal contempt committed in the progress of a 
suit in equlty is reviewable by writ of error only. 

A judgment against a party to a suit in equlty for a civil contempt 
committed therein before final decree is reviewable by appcal from the 
final decree only. 

A judgment against a party for a civil contempt committed after the 
final decree is reviewable by appeal. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 214; Dec. 
Dig. § 66.*] 

3. Contempt (§ 66*)— Judgment eoe Violation of Tempoeaey Injunction 

IN Equitt Suit a Civil Contempt. 

A Judgment that the défendants in a pending equity suit are guilty 
of contempt of court for the violation of an interlocutory injunction is- 
sued against them at the instance of the complalnant, and that they pay 
fines therefor, three-fourths to the complalnant and one-fourth to the 
government, is for a civil contempt, and is reviewable by appeal from 
the final decree only, bécause the ehief purpose of the proceeding is to 
prevent irréparable Injury to the complalnant and to préserve its prop- 
erty pendante lite, because the complaiuant is the party chiefly interested 
In it and the party that commenced and conducted the proceedlngs foj" 
the contempt, because the proceeding is for an act done by parties to a 
suit in disobedlence of a spécial order made in behalf of their opponent 
In that suit, and because the dominant effect as well as the object of 
the proceeding is to coerce the défendants to obey the injunction for the 
purpose of preservlng the property of the complalnant, and the punitive 
élément in it is subordinate, incidental, and negliglble. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 214; Dec. Dig. 
§ 66.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bill by the Board of Trade of the City of Chicago and the United 
States against the Merchants' Stock & Grain Company and others. 
From an order finding défendants guilty of contempt of an interlocu- 
tory injunction, they bring error. Dismissed. 

Chester H. Krum and Henry S. Priest, for plaintiffs in error. 
Henry S. Robbins (Martin H. Foss and Sears Lehmann, on the 
brief), for défendants in error. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. [2] The plaintififs in error complain 
that they were found guilty of contempt of court and fined for a vio- 
lation of an interlocutory injunction issued in a pending suit in equity 
brought against them by the Board of Trade of Chicago. As the suit 
in equity has not passed to final decree, the fîrst question is whether or 
not the judgment of contempt is reviewable by writ of error; for the 
rule is well settled that, while a judgment for a criminal contempt may 
be challenged by a writ of error (Act March 3, 189L c. 517, § 6, 26 
Stat. 828 [U. S. Comp. St. 1901, pp. 549, 550] ; Bessette v. W. B. 
Conkey Company, 194 U. S. 324, 338, 24 Sup. Ct. 665, 48 L. Ed. 997 ; 
Matter of Christensen Engineering Co., 194 U. S. 458, 461, 24 Sup. 
Ct. 729, 48 L. Ed. 1072), a judgment against a party to a suit in 
equity for a civil contempt is reviewable by appeal only (Doyle v. Lon- 
don Guarantee Company, 204 U. S. 599, 602, 603, 605, 607, 27 Sup. 
Ct. 313, 51 L. Ed. 641 ; Ex parte Heller, 214 U. S. 501, 502, 29 Sup. 
Ct. 698, 53 L. Ed. 1060; Webster Coal Co. v. Cassatt, 207 U. S. 181, 
28 Sup. Ct. 108, 52 L. Ed. 160; Clay v. Waters, 101 C. C. A. 645, 178 
Fed. 385, 391, 392). 

The injunction in this case was issued at the instance of the Board 
of Trade, to protect it from irréparable in jury until the final decree 
could be rendered in the suit. The défendants in the suit, the plaintiffs 
in error hère, niust be assumed, for the purpose of the décision of this 
preliminary question, to hâve violated this injunction, and to hâve 
inflicted serions in jury upon the Board while the suit was pending, 
and the court fined them for thèse unlawful acts, and ordered three- 
fourths of the fines to be paid to the Board and one-fourth thereof 
to the United States. 

[1] Counsel for the défendants below argue that this is a judgment 
for a criminal contempt, because one-fourth of the fines are to be paid 
to the United States, and because the true line of démarcation between 
civil contempts and criminal contempts in their opinion was drawn by 
the Suprême Court of South Dakota in State v. Knight, 3 S. D. 509, 
514, 54 N. W. 412, 413, 44 Am. St. Rep. 809, and the contempt hère 
in question falls on the criminal side of that line. That court said: 

"If the contempt conslsts lu the refusai of a party to do something whleh 
he is ordered to do for the benefit or advantage of the opposite party, the 
process is civil, and he stands committed until he compiles with the order. 
* * * If, on the other hand, the contempt conslsts in the doing of a for- 
bidden act, injurions to the opposite party, the proceeding is criminal, and 
conviction is followed by fine or imprisonment, or both ; and this Is by 
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way of punishnient. • *' * TMs rulé, as deflnitely stated, has not been 
expressly recognized by any case coming under oui- observation, but It is con- 
sistent wlth ail tbe décisions." 

The opinion from which thèse quotations are made was written in 
the year 1893. While the line of démarcation there drawn may not 
hâve been inconsistent with any opinions coming under the eyes ot the 
Suprême Court of South Dakota at that time, it is inconsistent with 
the later décisions of the Suprême Court of the United States. In Ex 
parte Heller,^214 U. S. 501, 29 Sup. Ct. 698, 53 L. Ed. 1060, Heller 
had been enjoined from using a certain trade-mark and from stamp- 
ing waistbands in a certain nianner, and the court that rendered the 
decree had adjudged him to be in contempt for violating the injunc- 
tion, and had fined him $500. He had sued eut a writ of error to the 
Circuit Court of Appeals of the Second Circuit, and that court had 
dismissed his writ, on the ground that the contempt was not criminal. 
Heller' had then appHed to the Suprême Court for a mandamus to 
compel the Court of Appeals to take jurisdiction of and to décide his 
case on the merits of the writ of error, and the Suprême Court dis- 
missed his pétition, after quoting from the opinion of the Court of 
Appeals thi s déclaration: 

"It Is well settled that, when an order Imposing a fine for a violation of an 
Injunction: Is substantially one to reimburse the party iujured by the dis- 
obedience^ It is to be reviewed only by appeal." 

The truth is that stibstantial beneiît to a private party preponderat- 
ing overthat to the goverrimcnt is the distinguishing characteristic of 
a civil contempt, and that benefit is often as great and it arises as fre- 
quently from judgments for contempts for disobedience of a pro- 
hibitory as of a mandatory order or judgment. In view of this fact, 
and of the décisions of the Suprême Court which hâve been cited, we 
adhère to our earlier statement of the nature and of the distinction 
between criminal and civil contempts which was made in Re Nevitt, 
54 C. C. A. 622, 632, 117 Fed. 448, 458, was approved by the Suprême 
Coui-t in Bessette v. W. B. Conkey Company. 194 U. S. 324, 328, 24 
Sup. Ct. 665, 48 L. Ed. 997, and was affirmed by this court in Clay v. 
Waters, 101 C. C. A. 645, 178 Fed. 385, 389, which reads: 

"Proceedinars for eontemnts are of two clnsses — those prosecuted to pré- 
serve the Power and vindlcate the dlgnity of the courts and to pnnish for 
disobedience of their orders, and those Instituted to préserve and enforce 
the rights of private parties to suits and to compel obédience to orders and 
decrees made tp enforce the rights and adminlster the remédies to which 
the court has found them to be entitled. The former are criminal and puni- 
tive In their nature, and the government, the courts, and the people, are in- 
terested in their proseeutlon. ïhe latter are civil, remédiai, and coercive in 
their nature, and the parties clilefly in interest in their conduct and proseeu- 
tlon are the Individuals whose private rights and remédies they were in- 
stituted to protect or enforce. Thompson v. Rallroad Company, 48 N. J. Eq. 
105, 108 [21 Atl. 182]; Hendryx v. Fltzpatrick (C. C.) 19 Fed. 810; Ex 
parte CuUiford, 8 Barn. & C. 220; Rex v. Edwards, 9 Barn. & C. 652; 
• People V. Court of Oyer & Terminer, 101 N. Y. 245, 247 [4 N. E. 259, 54 Am. 
Rep. 691]; Phillips v. Welch, 11 Nev. 187, 190; State v. Knight, 3 S. 1). 
Ô09, 513 [54 N. W. 412, 44 Am. St. Kep. 809] ; Peoiile v. McKaue, 78 Hun, 
154, 160, 28 N. y. Supp. 981 ; 7 Aui. & Eng. Enc. Law, 68." 
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The proceedings upon which the défendants below were adjudged 
to pay their fines were instituted and conducted, not by the govern- 
ment for an affront to the dignity of the court, but by the complain- 
ant below, the Board of Trade of Chicago, to protect its property 
from continuing trespasses, and to save itself from irréparable 
injury pendente lite. They were based on its pétition, and its counsel 
presented the évidence in support of it. Neither the United States 
attorney, nor any other officers of the government, nor any représenta- 
tive of the people, took any part in the prosecution or had any especial 
interest therein. The purpose of the proceeding was to protect the 
Board from irréparable injury, and its property, its continuous quota- 
tions of the market reports, from continuing trespasses and appropria- 
tion by the défendants, by enforcing the injunction which the court 
had granted to the complainant for that very purpose. The chief ob- 
ject of the fines was to coerce the défendants to obey the injunction 
during the pendency of the suit and to reimburse the complainant 
for the expenses of its prosecution of the proceedings for contempt. 

[3] It is true that the court below directed that one-fourth of the 
fines should be paid to the government, and that the Suprême Court 
held, in Matter of Christensen Engineering Company, 194 U. S. 458, 
461, 24 Sup. Ct. 729, 48 L. Ed. 1072, where one-half of the fine was 
payable to the United States, that the punitive élément dominated the 
proceeding in that case, and made the contempt criminal, and not 
civil. But in the case at bar the punitive élément was incidental, and 
the civil purpose to protect the property of the complainant was the 
only real object of the proceeding. The court below never estimated 
an affront to its dignity and a défiance of its power at one-third of 
the expense of the proceedings or of the value of complainant's prop- 
erty taken in violation of the injunction. It ordered three-fourths of 
the fines paid to the complainant and one-fourth to the government for 
the single dominant object of the proceedings, for the purpose of pro- 
tecting and preserving the complainant's property and coercing the 
complainant to obey its injunction that this purpose might be accom- 
plished. 

In every civil as well as in every criminal contempt there neces- 
sarily inheres an affront to the dignity and a défiance of the power 
of the court and a liability to punishment therefor. The liability to 
punishment for an affront to the dignity of the court cannot, there- 
fore, distinguish a civil from a criminal contempt, for it always exists 
in each. Yet every contempt is either a civil contempt or a criminal 
contempt. What, then, is the distinguishing characteristic between 
them? It is the dominating object of the prosecution and the party 
chiefly interested therein. If the chief purpose of the proceeding for 
contempt is to enforce the rights and administer the remédies to uhich 
courts hâve adjudged or may adjudge a private party to be entitled, 
and if such a private party is the one chiefly interested in it, the pro- 
ceeding is for a. civil contempt. If the chief object of the prosecution, 
as in cases of misconduct in court, or of disobedience of a subpœna, 
is, by punishment of the offender, to préserve the power and vindicate 
the dignity of the court, and if the party chiefly interested in the prose- 
1S7 B".— 26 
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cutîon is the government or the public, the proceeding is for a criminal 
contempt. Debs was sentenced to imprisonment for six months for a 
violation of a preliminary injunction in a suit in equity. Mr. Justice 
Brewer said of the proceeding against him and his associâtes for this 
contempt : 

"The eoniplalnt made against them In this Is of disobedience to an order 
of a civil court, made for the protection of property and the security of 
rights." In re Debs, 158 U. S. 565, 594, 15 Sup. Ct. 900, 39 L. Ed. 1092. 

"In brief, a court, enforclng obédience to Its orders by proceedlngs for con- 
tempt, is not executing the criminal laws of the land, but only securing to 
suitors the rights whlch it bas adjudged them entitled to." 158 U. S. 596, 15 
Sup. Ct. 911 (39 L. Ed. 1092). 

And at 158 U. S. 599, 15 Sup. Ct. 912 (39 L. Ed. 1092), he said: 

"That the proceeding by injunction is of a civil character, and may be en- 
forced by proceedlngs in contempt, that such proceedlngs are not in exécution 
of the criminal laws of the land." 

In Bessette v. W. B. Conkey Company, 194 U. S. 324, 24 Sup. Ct. 
665, 48 L. Ed. 997, where the violation of an injunction by one who 
was not a party to the suit was held to be, like misconduct in the court- 
room, a criminal contempt, Mr. Justice Brewer said that an act might 
partake of the characteristics of both a civil and of a criminal con- 
tempt, but that: 

"A significant and generally determlnatlve feature Is that the act is by one 
party to a suit in disobedlence of a spécial order made in behalf of the other. 
Yet sometimes the disobedlence may be of such a character and In such a 
manuer as to indieate a contempt of the court, rather than a disregard of 
the rights of the adverse party." 

Every act, as we hâve seen, which constitutes a civil contempt, un- 
avoidably partakes of the characteristics of both a civil contempt and 
a criminal contempt, because it is necessarily punishable for its affront 
to the dignity of the court. But the proceeding for contempt is for 
a civil contempt, and not for a criminal contempt, although its inci- 
dental effect may be punitive, if the chief and dominating purpose and 
effect of the proceeding is to protect the property of a private party 
to a suit, if the party chiefly interested in the proceeding is such a 
private party, and if the "act is by one party to a suit in disobedlence 
of a spécial order made in behalf of the other." 

The proceeding in the case at bar was clearly of this character. Not 
only the dominant, but in reality the sole, purpose of it was to protect 
the property of the complainant pendente lite by coercing the défend- 
ants to obey the injunction issued for that purpose. The party chiefly 
interested in it was the Board of Trade, and that Board instituted and 
conducted the proceeding, the acts which constituted the contempt 
were committed by the défendant in a suit in equity in disobedience 
of a temporary injunction issued in behalf of the complainant, 
the main effect, as well as the object of the judgment for contempt, 
is to coerce the défendants to obey the injunction and to cease their 
continuing appropriation of the complainant's property, and the puni- 
tive élément in it is subordinate, incidental, and, so far as the dis- 
cussion and détermination of this question is concerned, negligible. 
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The proceeding in this case was, therefore, for a civil, and not for a 
criminal, contempt, the judgment for the contempt was in reality an 
interlocutory order in the equity suit, and it is reviewable by appeal 
f rom the final decree only. 

Any other practice in suits in equity would in effect render inter- 
locutory injunctions and orders futile, would deprive courts of equity 
of their salutary power to protect parties from irréparable injury, 
to control the subject-matter and the parties, and to require the pro- 
duction of évidence pendente lite, and would produce intolérable delay 
in the prosecution of suits in equity. If, every time that a temporary 
injunction or an interlocutory order in an equity suit were made, 
parties to the suit might disobey it, submit to an order or judgment 
for contempt, and then by writ of error and supersedeas suspend that 
judgment until an appellate court could review it, the wrongs to pre- 
vent which such injunctions issue might be perpetrated before the 
hearings in the appellate court on the judgments for contempts could 
be had, and prosecutions of suits in equity might be indefinitely de- 
layed, while parties awaited the décisions of appellate courts upon 
writs of error challenging the judgments for contempts for disobedi- 
ence of interlocutory orders regarding the production of évidence and 
other matters relevant to the conduct of sueh suits. A practice of 
this nature should not be approved or permitted, and the writ of error 
must be dismissed. Doyle v. London Guarantee & Accident Company, 
204 U. S. 599, 602, 603, 607, 27 Sup. Ct. 313, 51 L. Ed. 641. 

It is so ordered. 



HASKBLL, Governor of Oklahoma, et al. v. COWHiJL 

(Circuit Court of Appeals, Elghth Circuit. April 7, 1911.) 

No. 3,401. 

(Syllabus l>v tTie Court.) 

1. Commerce (§ 61*) — Interstate Commerce — Chapti» 37, I/aws of Okla- 

homa 1907, Violâtes — Acts of Officers Pheventing Gas Pipe Lines 
IN Interstate Commerce Across Highways Unjustifiable. 

Chapter 67, Laws of Oklahoma 1907, whieh by its terms and by its 
necessary efCect discriminâtes against and prevents ail Interstate com- 
merce In the natural gas in Oklahoma by absolutely preventlng the use 
of pipe lines across the highways of that state to transport such gas 
out of the State, violâtes the Constitution of the United States, and is 
void. 

And the acts of officers of a state done and threatened for the pur- 
(pose of preventing an owner of such gas from laying and operating pii>:>.s 
to transport it out of the state across sueh highways are unjustifiable. 
and may be enjoined. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. | 61.*] 

2. Mines and Minerals (§ 48*) — Bminent Domain (§ 2*) — Cos-stitution— 

Taking Property Withoux Compensation— Conservation of Natural. 
Hesources. 

The right of a private citizen by means of his ownershlp of, or of 
his niining leases of, land to draw gas or oil from beneath its surface 
is property and sometimes valuable property. 

The prévention of the sale of that property or of the oll or gas deriva- 

*For otuer cases see came topic & g humbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ble thérefrom In Interstate commerce Is a taking thereoî without Just 
compensation in violation of article 5 of the amencTments to the national 
Constitution, and it is uot justifled by tbe power of a state to conserve 
its natural resources. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 48;* 
Emiuent Domain, Cent. Dig. §§ 3-12; Dec. Dig. § 2.*] 

3. States (§ 191*) — ^Courts (§ 289*) — Jukisdiction — Injunctions — Sx:its 

Agaikst States — Suits Against State Officeks to Bkjoin Acts War- 

BANTBD OnLY BY UNCONSTITUTIONAL LAWS, COGNIZABLE. 

Suit by an ovvner of natural gas in Oklahoma against officers of that 
State to eujoin tbem from preventing bim t'rom laying and operating 
pipe Unes across the bighways of that state for the purpose of con- 
ductlng bis gas ont of the state and of selling It in Interstate commerce 
is not a suit against the state becavise the préventive acts of the olBcers 
are by reasou of the Constitution of the United States unjustitiable and 
illégal, and a national court bas plenary jurisdlction to entertain tbe 
suit and to grant the injunction. 

[Ed. Note.— For other cases, see States, Cent. Dig. §§ 179-184; Dec. 
Dig. § 191;* Courts, Cent. Dig. § 830; Dec. Dig. § 289.* 

Fédéral Jurisdiction in suit against state, see note to Tindall v. Wes- 
ley, 13 O. O. A. 165.] 

4. Commerce (§ 12*) — <:!o>imeeciai, Clause Prohibits Preventing or TJn- 

eeasonably Bubdening Intehstate Commerce in Sound Articles. 

Neitber a state nor its officers by the exercise of, or by the refusai 
to exercise, any or àll of its powers, may prevent or unreasonably bur- 
den Interstate commerce tn any sound article thereof. 

[Ed. Note. — l'or other cases, see Commerce, Cent Dig. §§ 7, 9 ; Dec. 
Dlg.^ § 12.*] 

5. Commerce (§ 12*) — Constitution — ^Commercial Clause Peoiiibits Dis- 

crimination Against Interstate Commerce. 

Neither a state nor Its officers by the exercise of, or by tbe refusai 
to exercise, any or ail of its powers, may substantially discrimiuate 
against Interstate commerce or the rigbt to carry it on. 

[Ed. Note.^ — For othér cases, see Commerce, Cent. Dig. §§ 7, 9; Dec. 
Dig. § 12.*] 

6. Commerce (§ 10*) — Commercial Clause Protects Freedom or Use or 

Pipe Lines in Interstate Commerce in Natural Gas. 

Interstate commerce in natural gas, includingi tbe transportation 
tEereof in pipe Unes, is a subject national in its character and suscepti- 
ble of régulation by uniform rules,. and the silence or inaction of COn- 
gress regarding it is a conclusive Indication that it intends that Inter- 
state commerce therein shall be free and laws of states, and acts of its 
officers vrhich either prohibit or substantially burden it are without 
justification yiolative of the Constitution and void. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 8 ; Dec. Dig. 
§ 10.*] 

7. Commerce (§ 61*) — Commercial Clause — State and its Officers Foebid- 

DEN to Prevent Interstate Commerce in Natural Gas by Means op 
Theib Power Over Htrhways. 

Neither a state nor its officers may prevent or unreasonably burden 

Interstate commerce in tbe natural gas within it by preventing the use 

. to transport it of pipe lines. across tbe highways of tbe state by means 

of the exercise, or the refusai to exercise, the police powers or the pro- 

prietary powers of the state over them. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 61.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Oklahoma. , 

*For other cases see same topic & § ndmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bill by W. F. Cowham against Charles N. Haskell, Governor of 
Oklahoma, and others. Decree for complainant, and défendants ap- 
peal. Affirmed. 

C. B. Ames and Charles West, Atty. Gen. (W. C. Reeves, Preston 
C. West, and Flynn, Ames & Chambers, on the briefs), for appellants. 

Eugène Mackey and Edward W. Hatch (Edward L. Scarritt, G. T. 
Stanford, John J. Jones, Parker, Hatch & Sheehan, Scarritt, Scarritt 
& Jones and Stanford & Stanford, on the brief), for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H, MUNGER, District Judge. 

SANBORN, Circuit Judge. May the ofiBcers of a state by means 
of its police or proprietary power over the highways of the state pre- 
vent ail Interstate commerce in a sound article thereof ? This is the 
question which in the last analysis this case présents. It arises on 
an appeal taken by Charles N. Haskell', the former governor, Charles 
West, the Attorney General, and others, from an interlocutory injunc- 
tion against their so doing. That injunction was granted at the suit of 
the complainant below, W. F. Cowham, a citizen of the state of Michi- 
gan, upon this state of facts: He is the owner of gas wells of great 
volume, value, and pressure and of gas mining leases on land in Rogers 
county and in Washington county, in the state of Oklahoma, which 
are tributary to a right of way for a pipe line to conduct natural gas 
which he owns over a lot of land that adjoins the state of Kansas, and 
he seeks to sell his Oklahoma gas to be delivered in the state of Kan- 
sas, and to build and operate a gas pipe line from his wells northerly 
across the Kansas line into the state of Kansas for the purpose of 
conductipg his gas into the latter state. The défendants prevent and 
threaten to continue to prevent him from selling his gas in Interstate 
commerce by preventing him from conducting it out of the state of 
Oklahoma by patrolling the state line between that state and Kansas, 
and preventing the construction or opération across the highway on 
that line and across the other highways in the state of Oklahoma of 
the pipe line of the complainant and of any other pipe line by means 
of which his gas may be conducted out of the state of Oklahoma. 

The only practicable method of transporting natural gas is by a 
pipe line and the prohibition of the use of a pipe line for that purpose 
is in effect a prévention of its transportation. While the défendants 
are prohibiting and preventing in this way, except as they are re- 
strained by the orders of the courts, ail sales and ail transportation of 
Oklahoma gas in Interstate commerce, they are at the same time per- 
mitting sales of such gas and the opération of 500 miles of pipe lines 
in the state of Oklahoma to transport it in commerce within the state, 
and the complainant is ready and willing and otïers to construct and 
operate his pipe line across the highways of the state in the same man- 
ner and with the same regard for the use of thèse highways for travel 
and transportation with which existing pipe lines bave been laid and 
are operated. 

In justification of their acts, the défendants below invoke the police 
power and the proprietary power of the state over its highways and 
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chapter (>7 of the Laws of Oklahoma, 1907. In Oklahoma there are 
public highways two rods in width along each of the Unes of the gov- 
ernment sections. For the purpose of the discussion and disposition 
of this case, it is conceded, but it is not admitted or decided, that the 
State has the title to the land in those highways. Nevertheless it holds 
this land in trust for the public use of the travel of persons and animais 
and the transportation of articles of commerce, and not for the pur- 
pose of preventing such a public use. The state undoubtedly has 
authority under its police power and under its proprietary power alike 
so to regulate and control the use of the highways as to maintain 
reasonably safe and convenient roadways for travel and transporta- 
tion. Counsel for the défendants planting themselyes upon thèse 
powers insist that by virtue of them the state may prevent the use, 
nay more, even the crossing, of its highways beneath the surface of 
the ground by pipe Unes used to conduct Interstate commerce. It was 
upon this theory and to this end that chapter 67 of the L,aws of 1907 
was enacted, and this was the method pursued to accomplish this 
purpose. That chapter provided (1) that domestic corporations might 
be organized for the purpose of transporting natural gas, but that 
none of them should hâve the right of eminent domain, or the right to 
use the highways of the state, unless it was expressly stipulated in 
its charter that it should transport or transmit natural gas through 
its pipe lines to points within the state only (sections 1 and 2) ; (2) that 
no foreign corporation engaged in or formed to engage in the business 
of transporting natural gas by means of pipe lines should ever be 
permitted to conduct that business in Oklahoma (section 3) ; (3) and 
that no person, firm, association, or corporation should ever be per- 
mitted to transmit or transport natural gas by means of pipe lines in 
Oklahoma except domestic corporations and factories which may 
transport it only within the state and are prohibited from conducting 
it out of the state (sections 9 and 10). The actual and necessary effect 
of this statute and of the prévention of the crossing of the lines of 
the highways of the state beneath their surface by any pipe lines used 
to transport natural gas out of the state is the complète prévention of 
ail interstate commerce in that gas in Oklahoma ; for it cannot be 
sold to be delivered out of the state unless it can be transported out 
of the state, and it cannot be transported out of the state without the 
use of pipe lines across the lines of the highways on the section lines 
upon the borders of and across the state. The statute, if valid, jus- 
tifies this prévention, for under it no one rriay construct or use pipe 
lines across the lines of the highways for the purpose of transporting 
natural gas out of the state. Domestic corporations may not ( sections 
1 and 2). No other corporation may (sections 3 to 8). No person, 
firm, or association may (section 10). So it is that ail interstate com- 
merce in the natural gas in Oklahoma, not only by the complainant, 
but by any and ail parties whomsoever, is by this statute of Oklahoma 
and the acts of its officers hère in question absolutely prohibited by 
their use or abuse of the police power and the proprietary power of 
the state. And, if in this way that state can prevent interstate com- 
merce in natural gas, it may in the same way prevent it in grain, in 
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coal, in ail manufactures, and in every other article of commerce, and 
the method so diligently sought for more than a century whereby a 
state may nullify the commercial clause of the Constitution has at last 
been discovered. How can thèse things be and by what arguments do 
counsel for the défendants seek to maintain this conclusion? 

They say : (1) The state has the power to deny to foreign corpora- 
tions the right to do business within its borders. Therefore it may 
deny them the right to lay and operate pipe lines to transport natural 
gas in interstate commerce. (2) The state has the power to déter- 
mine who shall maintain and operate pipe lines to transport gas and 
on what terms, hence it may deny this privilège to ail except domestic 
corporations. (3) The state has the power to prescribe the limita- 
tions of the franchises it grants to its domestic corporations ; hence 
it may lawfully provide that the privilège of laying and operating pipe 
lines shall be granted to those domestic corporations only that agrée 
not to transport natural gas in interstate commerce. (4) The state 
owns the highways, hence it has the power to withhold from ail the 
privilège of laying and operating pipes across the Unes of thèse high- 
ways beneath their surface for the purpose of transporting natural 
gas, or any other articles in interstate commerce. (5) The United 
States has the power to grant to the complainant, or to some other 
party, the authority to condemn the right of way to transport natural 
gas in interstate commerce across the highways of Oklahoma, but it 
has not exercised that power. 

But thèse contentions disregard the fundamental grant by the people 
to the nation of the power to regulate commerce among the states 
and they are ail answered by thèse simple and indisputable principles 
of law. No state by the exercise of or by the refusai to exercise any 
or ail of its powers may prevent or unreasonably burden interstate 
commerce within its borders in any sound article thereof. Henaer- 
son V. Mayor of New York, 92 U. S. 259, 271-272, 23 L- Ed. 543 ; 
Railroad Company v. Husen, 95 U. S. 465, 471, 473, 24 L. Ed. 527; 
Bowman v. Chicago, etc., Ry. Co., 125 U. S. 465, 474, 475, 479, 480-481, 
484-485, 488-489, 497, 507-508, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700; 
Mugler V. Kansas, 123 U. S. 623-624, 8 Sup. Ct. 273, 31 L. Ed. 205, 

No state by the exercise of, or by the refusai to exercise, any or 
ail of its powers may substantially discriminate against or directiy 
regulate interstate commerce or the right to carry it on. Pullman 
Company v. State of Kansas, 216 U. S. 56, 65, 30 Sup. Ct. 232, 54 L. 
Ed. 378; Darnell & Son v. Memphis, 208 U. S. 113, 120-124, 28 Sup. 
Ct. 247, 52 L. Ed. 413; Minnesota v. Barber, 136 U. S. 313, 10 Sup. 
Ct. 862, 34 L. Ed. 455; Brimmer v. Rebman, 138 U. S. 78, U Sup. 
Ct. 213, 34 L. Ed. 862; Voight v. Wright, 141 U. S. 62, 11 Sup. Ct. 
855, 35 L. Ed. 638. 

The power to regulate commerce among the states was carved out of 
the gênerai sovereign power when the national government was form- 
ed and granted by the people by means of the Constitution to the Con- 
gress of the United States. Article 1, § 8. That grant is exclusive. 
The nation may exercise the power thus given to its utmost extent, 
and no state may lawfully restrict or infringe this grant or the plenary 
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exertîon of this power, for they are paramount to ail the powers of tlie 
State, and they inhere in the supi^eme law of the land. Interstate com- 
merce in na:tural gaS including therein its transportation among the 
States by pipe line is a subject national in its character and susceptible 
of régulation by uniform rules. The silence or inaction of Congress 
relative to such a subject is a conclusive indication that it intends that 
interstate commerce therein shall be f ree, and any law or act of a 
State or of its ofificers which prohibits it or substantially restrains its 
freedom is violative of the Constitution and void. Welton v. State of 
Missouri, 91 U. S. 275, 282, 23 L. Ed. 347; Brown v. Houston, 114 
U. S. 622, 631, 5 Sup. Ct. 1091, 29 L. Ed. 257; Wallinç v. Michi- 
gan, 116 U. S. 446, 455^56, 6 Sup. Ct. 454, 29 L. Ed. 691; Case of 
the State Freight Tax, 15 Wall. 232, 21 L. Ed. 146. 

It may be that, if the state had granted to specified common car- 
riers the privilège of piping natural gas in interstate commerce across 
its highways and had withheld that privilège from the complainant and 
others, the complainant could not hâve maintained his right to lay 
and operate a pipe line across thèse highways. But against the com- 
plète prévention of everyone^ from conducting in interstate commerce 
this natural gas which the state and the défendants are endeavoring 
to enforce by preventing the laying and opération of any pipe lines 
to transport it the commercial clause of the Constitution is an ample 
franchise to the complainant to conduct that commerce and to use the 
indispensable means so to do, the pipes across the highways of the 
.state of Oklahoma. No state may by means of its police power, or 
its proprietary power, over highways or by means of any of its other 
powers, erect and ïnaintain impassable barriers against interstate com- 
merce along its borders or through its body in the face of the grant 
to the nation of the power to regulate that commerce ; for ail the 
powers of the state arersubordinate to this power of the nation and 
to its will that such commerce shall be free. Illustrations of this prop- 
osition are not rare. In St. Louis v. Western Union Telegraph Co., 
148 U.S. 92, 100, 101, 105, 13 Sup. Ct. 485, 37 E. Ed. 380, a case 
much cited by counsel for the défendants, the company had a congres- 
sional license to construct and maintain telegraph lines along the post 
roads of the United States, and hence on the streets of St. Louis. 
But it had no national or other franchise to exercise the power M 
eminent domain (Western Union Telegraph Co. v. Pennsylvania R. 
R. Co., 195 U. S. 540, 570, 25 Sup. Ct. Î33, 49 L. Ed. 312), and it was 
a foreign corporation. The Suprême Court held that the city of St. 
Louis might require it to pay just compensation for the use of its 
streets, but "that the occupation by this interstate commerce company 
of the streets cannot be denied by the city ; that ail that it can insist 
upon is, in this respect, reasonable compensation for the space in the 
streets thus exclusively appropriated." By the same mark the state 
of Oklahoma may not prevent the complainant from selling and piping 
his gas in interstate commerce across the highways of the state when 
that is the only method whereby he can use it in interstate commerce 
at ail. 

In State v. Indiana & Ohio Oil, Gas & Mining Co., 120 Ind. 575, 
22 N. E. 778, 6 L. R. A. 579, a case which involved tiie right of a for- 
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eign corporation which had no power of eminent domain to secure the 
right of way to lay and operate pipes for the purpose of conducting gas 
in interstate commerce, the Suprême Court of Indiana held that the 
législation of the state and the action of its officers to prevent it from 
so doing were unconstitutional and void because they destroyed inter- 
state commerce in that article, and this décision was confirmed by that 
court in 1900 in Manufacturers' Gas & Oil Co. v. Indiana Natural Gas 
& Oil Ce, 155 Ind. 545, 58 N. E. 706. To the same eiïect are the dé- 
cisions in Ohio Oil Co. V. Indiana, 177 U. S. 190, 205, 20 Sup. Ct. 576, 
44 L. Ed. 729, and Benedict v. Columbus Construction Co., 49 N. J. Eq. 
33, 23 Atl. 485, 490-492. The states hâve the power to refuse to allow, 
or, on such terms as they may prescribe, to permit, foreign corpora- 
tions to do business within their borders. But they may not prevent 
such corporations, although they are without any national franchise so 
to do other than the commercial clause of the Constitution, from carry- 
ing on interstate commerce within their limits. Butler Bros. Shoe Co. 
V. United States Rubber Co., 156 Fed. 1, 6-11, 12, 13, 84 C. C. A. 
167, 172-177, 178, 179, where the décisions of the Suprême Court 
which establish this proposition — Paul v. Virginia, 8 Wall. 168, 181, 19 
L. Ed. 357; Pensacola Telegraph Co. v. Western Union Telegraph Co., 
96 U. S. 1, 8, 24 L. Ed. 708; Cooper Mfg. Co. v. Ferguson, 113 U. S. 
727, 736, 737, 5 Sup. Ct. 739, 28 L. Ed. 1137; Pembina Minins; Co. v. 
Pennsylvania, 125 U. S. 181, 190, 8 Sup. Ct. 737, 31 L. Ed. 650; Nor- 
folk & Western R. R. Co. v. Pennsylvania, 136 U. S. 114, 115, 120, 
10 Sup. Ct. 958, 34 L. Ed. 394; Crutcher v. Kentucky, 141 U. S. 47, 
57-59, 11 Sup. Ct. 851, 35 L. Ed. 649; Horn Silver Mining Co. v. 
New York State, 143 U. S. 305, 315, 12 Sup. Ct. 403, 36 L. Ed. 164; 
Osborne v. Florida, 164 U. S. 650, 655, 17 Sup. Ct. 214, 41 L. Ed. 586; 
Caldwell v. North Carolina, 187 U. S. 622, 623, 23 Sup. Ct. 229, 47 
L. Ed. 336; Insurance Company v. Morse, 20 Wall. 445, 455, 456, 22 
E. Ed. 365 — are cited and reviewed. 

A state has the power of taxation. But it may not so exercise that 
power as to prevent or discriminate against interstate commerce by 
those engaged in it who hâve no national franchise of exemption, ex- 
cept the commercial clause of the Constitution. Henderson v. Mayor 
of New York, 92 U. S. 259, 23 L. Ed. 543; Fargo v. Michigan, 121 
U. S. 230, 7 Sup. Ct. 857, 30 L. Ed. 888 ; Galveston, etc., Ry. Co. v. 
Texas, 210 U. S. 217, 28 Sup. Ct. 638, 52 L. Ed. 1031 ; Phila. Steam- 
ship Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118, 30 E- Ed. 
1200 : Robbins v. Shelby County, 120 U. S. 489, 7 Sup. Ct. 592, 30 L. 
Ed. 694; McCall v. California, 136 U. S. 104, 10 Sup. Ct. 881, 34 L. 
Ed. 391. The states hâve the power of inspection. But they may 
not so exercise that power or so refuse to exercise it as to prevent or 
interfère with interstate commerce in sound articles of commerce. 
Bowman v. Chicago, etc., Ry. Co., 125 U. S. 465, 490, 8 Sup. Ct. 689, 
1062, 31 E. Ed. 700; Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 
34 L. Ed. 128; Lyng v. Michigan, 135 U. S. 161, 10 Sup. Ct. 725, 34 
L. Ed. 150; Minnesota v. Barber, 136 U. S. 313, 324, 10 Sup. Ct. 862, 
34 L. Ed. 455. Cases to the same eiïect are too numerous to review 
and we leave them hère. 
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Last year the Suprême Court in Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1, 7, 27, 30 Sup. Ct. 190, 54 L. Ed. 355, and Pull- 
man Company v. State of Kansas, 216 U. S. 56, 65, 30 Sup. Ct. 232, 
54 Iv. Ed. 378, cases in which the companies were foreign corporations 
without other franchise to conduct interstate commerce in Kansas tlian 
the commercial clause of the Constitution, the Suprême Court held that 
a law of that state and the acts of its officers which were limited to re- 
quiring thèse companies to pay heavy fées for the privilège of con- 
ducting intrastate commerce only in Kansas, but expressly permitted 
them to carry on interstate commerce without restrictions, were un- 
constitutional and void because they had the necessary effect substan- 
tially to burden interstate commerce. And Chief Justice White said 
that thèse two propositions were so conclusively established by the 
previous décisions of that court that they were beyond controversy : 

"(1) A State may not exert Its concededly lawful powers In sueh a manner 
as to Impose a direct burden on Interstate commerce. Tliis Is so elenieutary 
as to requiïe no référence to the multitude of authorities by which it is sus- 
talned. 

"(2) Even though a power exerted by a state, wlien inherently eonsidered. 
may not in and of itself abstractly impose a direct burden on interstate com- 
merce, nevertheless such exertion of authority will be a direct burden on such 
commerce if the power as exercised opérâtes a discrimination against that 
commerce, or, what is équivalent thereto, against the right to carry it on." 

Under thèse principles and décisions, there is no escape from the 
conclusion that chapter 67 of the Laws of Oklahoma of 1907, which, 
by its terms and by its necessary effect, prevents interstate commerce 
in the natural gas in that state, and discriminâtes against that com- 
merce and in favor of commerce therein within the state, is unconstitu- 
tional and void, and the acts donc and threatened by tlie défendants for 
the purpose of preventing the complainant from selling his Oklahoma 
natural gas in interstate commerce and conducting it out of the state 
by pipe lines across its highways beneath the surface thereof were 
violative of the commercial clause of the Constitution and without légal 
justification. 

This resuit has not been reached without a careful examination and 
considération of the authorities cited for the défendants. Those upon 
which they seem to rely most confidently are St. Louis v. Western 
Union Telegraph Co., 148 U. S. 92, 100, 101, 105, 13 Sup. Ct. 485, 
37 h. Ed. 380, which has aiready been reviewed; Northwestern Télé- 
phone Exchange Co. v. St. Charles (C. C.) 154 Fed. 386, a case in 
which the téléphone company had long maintained a téléphone line 
upon certain streets of St. Charles by means of which it was carrying" 
on interstate commerce without objection or restriction. It had ap- 
plied to the city council for a license to place new pôles on other streets 
for the purpose of establishing a local téléphone exchange which it in- 
tended to connect with its interstate commerce line, and the council had 
denied that application. It then exhibited its bill, and prayed the 
fédéral court to grant it a mandatory injunction to compel the city and 
its officers to permit it to erect and maintain its pôles and lines in cer- 
tain streets of the city which it selected and the court refused to grant 
its prayer because the action of the city and its officers only incidentally 
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and remotely aflfected complainant's interstate commerce, and did not 
prevent or substantially burden it. Hudson Water Co. v. McCarter, 
209 U. S. 349, 356, 28 Sup. Ct. 529, 52 L. Ed. 828, wherein the Su- 
prême Court held that a state might lawfully prohibit the transporta- 
tion of the waters of its rivers, lakes, and ponds out of the state by 
means of canals or conduits because the interest of a state to maintain 
the rivers within it undiminished by diversions of their waters from 
their natural channels to other jurisdictions is fundamental, omniprés- 
ent, more pressing as population increases and superior to the right of 
the riparian proprietors which is subject "to the initial limitation that 
it may not substantially diminish one of the great foundations of pub- 
lic welfare and health." But the right of the owner of grain, iron, 
coal, oil, and natural gas in a state is subject to no such initial limita- 
tion. The reason for the rule which dominâtes this décision does not 
exist in the case of the prohibition of the transportation out of a state 
of such articles owned by private parties and cessante ratione, cessât et 
ipsa lex. Western Union Telegraph Co. v. Pennsylvania R. R. Co., 
where the Suprême Court held that the telegraph company had no right 
to appropriate to its use a part of the right of way of the Pennsylvania 
Company without the power of eminent domain and the making of just 
compensation for the property taken. But there were other means 
than by the condemnation of the right of way of the Pennsylvania 
Company whereby the telegraph company could freely conduct its in- 
terstate commerce in Pennsylvania, and the court neither considered 
nor decided that a state or its officers could prevent ail interstate com- 
merce by so using or refusing to use its conceded powers as to make 
ail such commerce within its borders impossible ; and Consumers' Gas 
Co. v. Harless, 131 Ind. 446, 29 N. E. 1062, 15 L. R. A. 505, a case 
in which the Suprême Court of Indiana held in a suit between a do- 
mestic corporation and the owner of land it sought to condemn that a 
grant of the power of eminent domain to the corporation to enable 
it to pipe gas in intrastate commerce was not void because it was not 
coupled with a further grant of the power of eminent domain to 
enable the company to pipe gas in interstate commerce. Nothing is 
perceived in thèse décisions in conflict with the fundamental and con- 
trolling rules of law that hâve been stated in the earlier part of this 
opinion or with the conclusion to which they inevitably lead. 

Another position of counsel for the défendants is that the state of 
Oklahoma, for the purpose of conserving the natural resources of the 
state and preventing its diminishing supply of gas, may lawfully pre- 
vent the complainant from removing from the state the natural ga5 
which he bas the right to draw from its soil, and in support of this 
contention they cite Hudson Water Co. v. McCarter, 209 U. S. 349, 
357, 28 Sup. Ct. 529, 52 L. Ed. 828, which has been previously re- 
viewed, New York ex rel. Silz v. Hesterberg, 109 App. Div. 295, 96 
N. Y. S. 286, a case which involves the constitutionality of the prohibi- 
tion of the possession of wild game during the closed season, Com- 
monwealth v. Tewksbury, 11 Metc. (Mass.) 55, In re Opinion of the 
Justices, 103 Me. 506, 69 Ad. 627, 19 L- R. A. (N. S.) 422, and many 
other cases less apposite and persuasive. 
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But an owner who by virtue oi his ownership of laiid or of niinîng 
leases thereof has the vested right to draw by means of wells or pumps 
natural gas f rom beneath the surface is the owner of valuable property 
which the state cannot take from him without just compensation and 
State laws and acts of the officers of a state which prevent him from 
taking it from the land and selhng it and conveying it out of the state 
in interstate commerce, while they permit the withdrawal and sale of 
such gas in intrastate commerce, necessarily violate the national Con- 
stitution (1) because they take his property without just compensation 
(Ohio Oil Co. V. Indiana, 177 U. S. 190, 209, 210, 20 Sup. Ct. 576, 
44 L. Ed. 729; People v. New York Carbonic Acid Gas Co., 196 N. 
Y. 421, 441, 90 N. E. 441 ; Manufacturers' Gas & Oil Co. v. Indiana 
Natural Gas & Oil Co., 156 Ind. 679, 59 N. E. 169, 60 N._ E. 1080) ; 
and (2) because they substantially discriminate against and directly reg- 
ulate Interstate commerce. 

Finally, the contention that this is a suit against the state îs untenable 
because the défendants are endeavoring by virtue of an unconstitu- 
tional law of the state and by virtue of powers of the state which do 
not justify their action to prevent Interstate commerce in a sound ar- 
ticle of commerce in violation of the commercial clause of the Constitu- 
tion. The court below had plenary jurisdiction to entertain the suit 
and to grant the injunction and the order for its issue is affirmed. 
Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819 ; Ex 
parte Young, 209 U. S. 123, 154-160, 28 Sup. Ct. 441, 52 L. Ed. 714. 



BOARD OF COM'RS OF CLAEK OOUNTY, KAN., v. WOODBURY. 
(Circuit Court of Appeals, Eightli Circuit. May 8, 1911.) 

No. 2,846. 

(Sylldbus Tiii the Court.) 

1. CONSTITUTIONAI. liAW (§ 143*) — CONTBACTS IMPAIBMENT OP OBLIGATION, 

On September 24, 1886, pursuant to chapter 107, Laws of Kansas 
1876, the county of Olarlj subscribed for stock of a railroaa company, 
and agreea to pay for it in its bonds beariug interest at 6 per cent, per 
annum payable in 30 years from tbeir date and on April 10, 1889, it 
delivered its bonds so payable acçording to this eontract. 

On March 5, 1887, chapter 77, I^ws of Kansas 1887. provided that 
any county in that state might redeem any of Its bonds thereafter issued 
to railroad companies at any time after 10 years from the date of their 
issue, and Clark county called thèse bonds in 1902, and gave notice that 
interest would cease thereon ou October lOth in that year. 

BeU, if the act of 1887 was aijplicable to the bonds in controversy. 
It impaired the obligation of the county's eontract of subscriptlon, and 
was void, and if it did not apply to them that eontract was valld, so 
that in either case the county was obligated to pay the interest on the 
bonds for 30 years from their date. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. %i 346- 
348; Dec. T)\g. § 143.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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2. CouNTiEs (§ 184*) — Bonds — Consteuction— Stattjtes — Estoppel of Ré- 
cital — Ohapteb 107, Laws of Kansas 1876, and Chapter 77, Laws or 
Kansas 1887. 

The fact that there was a récital in tbe bonds that they were issued 
by virtue of the authority conferred by the act of 1876 and by the acts 
of the Législature amendatory thereof (Acts 1877, ce. 142, 144) and 
snpplemental thereto did net estop the railroad company or the plain- 
tifC, a bona fide purchaser for vaUie, from enforcing the county's obli- 
gation to pay the interest on the bonds after the call because the act 
of 1887 conferred no authority to issue the bonds, and was not amenda- 
tory of or supplemental to the act of 1876. 

[Ed. Note. — For other cases, «ee Counties, Dec. Dig. § 184.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by John C. Woodbury against the Board of Commissioners 
of Clark County. Judgment for plaintifï, and défendant brings error. 
Affirmed. 

Francis C. Price (W. W. Harvey and H. J. Bone, on the brief), 
for plaintifï in error. 

C. F. Hutchings (F. D. Hutchings, on the biief), for défendant in 
error. 

Before SANBORN, VAN DEVANTER, and ADAMS, Circuit 
Judges. 

SANBORN, Circuit Judge. The plaintifï below was the innocent 
purchaser for value of 13 bonds of the county of Clark dated April 
10, 1889, payable April 10, 1919, with annual interest at the rate of 
6 per cent, per annum evidenced by coupons attached thereto. In 
August, 1901, the treasurer of the county gave notice that the county 
would pay thèse bonds at its fiscal agency in New York on the lUth 
day of October, 1901, and that they would then cease to bear interest, 
and the question in this case is whether or not the plaintifï is entitled 
to interest on bis bonds since that date. The bonds recited that they 
were issued in payment of a subscription of capital stock of a rail- 
road Company made by the county by virtue of the authority conferred 
upon it by the act of the Législature of Kansas approved February 
25, 1876, Laws of Kansas 1876, c. 107, and by acts of the Législature 
amendatory thereof (Laws 1877, ce. 142, 144) and supplemental there- 
to. The subscription was made on September 24, 1886, and the ex- 
press terms of it were that in payment of the subscription the county 
would issue its bonds when the railroad .should be completed to the 
town of Englewood payable "thirty years after the date thereof bear- 
fng interest at the rate of six per cent, per annum payable annually, 
for which interest coupons shall be attached." In performance of 
this contract the railroad company built the railroad and completed it 
to Englewood by March 15, 1888, and on April 10, 1889, in obédience 
to a mandamus of the Suprême Court of the state of Kansas (South- 
ern Kansas & Panhandle R. R. Co. v. Towner, 41 Kan. 72, 87, 21 
Pac. 221), the county issued thèse bonds, and thereafter the plaintifï 
for value bought the coupons in suit and the bonds to which they were 

*FoT other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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attached without notice of any défense thereto. On March 5, 1887, 
more than five months after the contract of subscription was made, 
chapter 17 of the Laws of Kansas 1887, entitled "An act relating to 
the rédemption of bonds issued to railroad companies," was approved. 
That act provided that ail bonds thereafter issued by any county in 
the state of Kansas to railroad companies should be redeemable at the 
pleasure of the board of county commissioners at any time after 10 
years from the date of their issue, and that it should be the duty of 
the county treasurer "when there are suificient funds in his hands 
belonging to the sinking fund for the rédemption of any bonds, to 
call in and pay as many of said bonds and accrued interest as the sink- 
ing fund on hand will liquidate," in the order of their numbers. It 
was under this statute that the county treasurer issued his call and 
that the county now claims that the court below erred in its rendition 
of judgment against it for the interest upon thèse bonds subséquent 
to October 10, 1901. 

[1] But the contract had been made, and the rights of the county 
and the railroad company had vested before that act was passed, the 
county had agreed to take the stock and to pay the company for it 
with interest-bearing bonds payable 30 years from their date, the 
railroad company had acquired the obligation of the county to deliver 
thèse bonds to it on its completion of the railroad and the county had 
secured the obligation of the company to deliver to the county its 
stock. If the act of 1887 is applicable to the bonds hère in controversy 
it necessarily impairs this contract obligation of the county in violation 
of article 1, § 10, of the Constitution and it is void, for it releases the 
county from its agreement to pay interest on thèse bonds at 6 per 
cent, per annum from October 10, 1901, until October 10, 1919. Bed- 
ford V. Eastern Building & Loan Association, 181 U. S. 227, 240, 241, 
21 Sup. Ct. 597, 45 L. Ed. 834; Barnitz v. Beverly, 163 U. S. 118, 
130, 16 Sup. Ct. 1042, 41 L. Ed. 93. If the act of 1887 is inapplicable 
to thèse bonds the agreement to pay this interest stands unimpaired, so 
that in either case the county is legally bound to pay the interest. 

[2] The contention of counsel for the county that the act of 1887 
is amendatory of and supplemental to the act of 1876, and that, be- 
cause the railroad company accepted the bonds which recited that the 
subscription to stock and the issue of the bonds was made "by virtue 
of and in full conformity and compliance with the authority confer- 
red" by the act of the Législature of Kansas of 1876, "and by acts 
of said Législature amendatory thereof and supplemental thereto," 
it and the plaintiff waived and are estopped from maintaining their 
claim to the interest on the bonds between October 10, 1901, and 
October 10, 1919, which by the plain terms of the bonds the county 
bound itself to pay, has not escaped thoughtful considération. But it 
cannot prevail (1) because the express stipulation of the bonds upon 
which the company and the plaintiff had the right to rely is in direct 
conflict with the position this contention takes and it estops the 
county from maintaining it, (2) because the récital is not that the 
bonds were issued in conformity with or subject to the terms of the 
acts supplemental to and amendatory of the act of 1876, but that they 
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were issued "by virtue of and in compliance with the authority con- 
ferred" by the act of 1876 and the acts amendatory thereof and sup- 
plemental thereto, ànd this récital could not hâve had référence to 
the act of 1887, because that act conferred no such authority and (3) 
because the act of 1887 was neither amendatory of the act of 1876 
nor supplemental thereto, but was a separate and independent law. 

The judgment below was right, and it must be affirmed. 

It is so ordered. 



KOLLEY et al. v. ROBINSON et al. 

(Circuit Court of Appeals, IMghtli Circuit. April 11, 1911.) 

No. 3469. 

Injunction (§ 101*) — Labob Strike — Acts of Violence or Intimidation. 

Union or otlier laborers haye the riglat to quit ttie service of an em- 
ployer -n'hen tliey clioosc to do so, and they may by peaceable methods 
persuade others to quit the service of an employer, but wlieu they go 
(beyond that, and attempt to induce laborers who hâve fllled the places 
ahandoned by them to quit worlt either by actual assaults or by threats, 
abusive language, or other means calculated to intimidate such worli- 
men, they are without tlieir rights and will be enjoiued by a court of 
equlty. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 174, 175; 
Dec. Dig. § 101.* 

Restraining boycotts, strilses, and other combinations by employés In- 
terfering with commerce or business, see note to Shlne y. Fox Bros. Mfg. 
Co.. 86 C. G A. 313.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Suit in equity by John C. Robinson and Roy H. Robinson, partners 
as J. C. Robinson & Son against Joseph F. Kolley and others. Decree 
for complainants, and défendants appeal. Affirmed. 

Hiram N. Moore, for appellants. 

Stanley D. Pearce (Manton Davis and Francis M. Curlee, on the 
brief), for appellees. 

Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

RINER, District Judge. This was a bill in equity brought by John 
C. Robinson and Roy H. Robinson, a copartnership doing business un- 
der the firm name and style of J. C. Robinson & Son, against Joseph 
F. Kolley, Cuthbert Childs, George Greeley, Joseph Lang, Henry Koch, 
Stephen Longley, Dan Kavanaugh, Ed Donnelly, and each and several 
of the officers and members of the Bricklayers' and Masons' Interna- 
tional Unions of St. Louis, known as Unions Nos. 1, 2, 3, 19, and 22, 
said unions being unincorporated associations. Robinson & Son were 
citizens of the state of Illinois, and the défendants were ail citizens of 
the State of Missouri. On the 15th of May, 1908, J. C. Robinson & 
Son entered into a contract with John J. Glennon, archbishop of St. 

•For other cases see same topic & § numbbh in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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Louis, for the construction of a church building on tHe corner of New- 
stead avenue and Lindell boulevard, in the city o£ St. Louis, designated 
in the record as the St. Louis Cathedral. At the time the contract was 
entered into the scale of wages paid to bricklayers and masons was 
65 cents an hour. On the Ist of June, 1909, the officers of the unions 
named in the bill demanded of Robinson & Son that they increase the 
wages of bricklayers from 65 to 70 cents an hour. This Robinson & 
Son refused to do, and tliereupon a number of their employés quit 
work, and their places were filled by other men. The biU allèges that 
thereafter, and on the 9th of June, 1909, the défendants named in the 
bill and their associâtes, members of the défendant organizations, "did 
maliciously conspire, combine, and confederate with each other for the 
unlawful purpose of intimidating and coercing sundry persons with 
whom plaintifïs were contractually engaged in business, to wit, plain- 
tiff's bricklayer employés, against their will and désire, to sever their 
contractual relations with plaintiffs, and to coerce them to refuse to 
furnish, under contract as aforesaid, their labor in the construction of 
said building." It is then alleged in substance that the associations ap- 
pointed a strike committee of représentatives of the associations in the 
conduot of the strike; that this committee was subject to the super- 
vision, advice, and control of a joint executive committee appointed by 
ail of the unions already mentioned, and were authorized and empow- 
ered to take such steps and do such acts as said committee should deem 
necessary in the enforcement of the demands of the said associations, 
to wit, the discharge or withdrawal of ail nonunion bricklayers em- 
ployed by Robinson & Son on the work, and the reinstatement of union 
bricklayers who had quit their places, and a wage of 70 cents per hour. 
It is then alleged that Kolley and the other défendants named in 
the bill were appointed and designated on a committee to "picket" the 
cathedral; that the members of said committee for the unlawful pur- 
pose and design of intimidating and coercing plaintiffs' employés to 
leave the plaintiffs' employ against their will, and for the purpose of 
unlawfully coercing the plaintiffs to accède to the demands of the 
said union associations, did in person picket the building, and subject 
the plaintiffs and their employés continually to spy and surveillance; 
that thèse acts were accompanied with threats and other acts and 
circumstances of a threatening character intended and tending to, and 
they did in fact, intimidate plaintiffs' employés, bricklayers, and others 
in their employ; that daily at the hours for the begirining and ceasing 
of labor on said building the défendants named in the bill, some or 
ail of them, congregated in numbers immediately in front of the plain- 
tiffs' office at the building, or on the streets leading and adjacent to the 
building, and intercepted, jostled and physically restrained plaintiffs' 
employés against the latters' will; that the défendants followed the 
plaintiffs' workmen to the car line and to their homes, picketing the 
latter, to the terror of the familles of the employés of the plaintiffs, and 
by looks, menace of appearance, and otherwise, tending greatly to 
intimidate and terrorize plaintiffs' employés ; that in numerous in- 
stances bricklayers employed by the plaintiffs had been intercepted by 
the défendants, and subjected to abuse and vinification, and threatened 
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with physical violence unless they wîthdrew from the plaintiffs' em- 
ploy ; that in other instances, a number of which are specifically set 
out in the bill, the plaintiffs' employés were assaulted with physical 
violence. The bill prayed for an injunction, enjoining the défendants 
from continuing the unlawful acts complained of. An answer and rep- 
lication were filed, and the case was referred to a master to take the 
testimony. On the filing of the master's report containing the évi- 
dence, the court issued a temporary injunction, and by stipulation of 
the parties the case was set down for final hearing upon the évidence 
taken by the master, resulting in the decree complained of. The decree 
enjoins the défendants from congregating for the purpose of coercing 
or intimidating the employés of Robinson & Son, and from "picketing" 
and threatening in an intimidating manner, and from interfering with 
the plaintiffs' employés for the purpose of coercing or intimidating 
them. 

We hâve examined this record with care, and think the allégations 
of the bill are fully sustained by the évidence. The authorities are ail 
in harmony that union or other laborers hâve the right to quit the 
service of an employer when they choose to do so, and that they may, 
by peaceful methods, persuade others to quit the service of an em- 
ployer. But the authorities are equally in harmony that when they go 
beyond that, and attempt to induce laborers who hâve filled the places 
abandoned by them to quit work, by threats, brutal assaults, and other 
methods of intimidation, such as the record shows were resorted to in 
this case, they are witliout their rights and may and will, upon proper 
application therefor, be enjoined from compassing their purpose by 
such unlawful methods. 

The défendants, as shown by the testimony, seem to labor under the 
misapprehension that the only intimidation or coercion that will au- 
thorize an injunction consists of physical assaults on the person of 
those whom they désire to deter from taking employment, or compel 
to quit their employment. While this feature is présent in this case, 
it is not necessary to authorize the interférence of a court of equity. 
The very plan adopted hère, excluding the instances of personal vio- 
lence, was the most substantiel exhibition of force. A body of men 
massed and controlled by a leader at places where they could be used 
for obstruction, if required, will deter the willing bricklayer, if he is a 
timid man, by knowledge upon his part of the fact that he is likely 
to be intercepted and subjected to abuse by thèse men in going to and 
from his place of employment, when he desired to go or had agreed to 
go, is intimidation quite as potent in some cases as actual physical as- 
sault. One man may be intimidated only when actually assaulted, 
whereas another, a peaceable law-abiding man, can well be intimidated 
by being called harsh names, by threats, and being followed or com- 
pelled to pass by men known to be unfriendly. The methods employed 
by the défendants in this case hâve been uniformlv condemned by the 
courts. Union Pacific Railroad v. Ruef (C. C.) 120 Fed. 102 ; Amer- 
ican Company v. Wire Drawers' Union (C. C.) 90 Fed. 608: AUis- 
Chalmers Co. v. Molders' Union (C. C.) 150 Fed. ISS; Otis Steel Co. 
V. Local Union (C. C.) 110 Fed. 698; Southern Ry. Co. v. Mechanics' 
187 F.— 27 
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Union (C. C.) 111 Ped. 49; Goldfield Consolidated Mining Company v. 
Goldfield Union (C. C.) 159 Fed. 500; Sailors' Union v. Hammond 
Co., 156 Fed. 450, 85 C. C. A. 16. 

We hâve not deemed it necessary to discuss the assignments of error 
separately, for the reason that our examination of the record satisfies 
us that the injunction was properly granted, and the decree is theref ore 
affirmed. 



SIMPSON BROS. CORPORATION v. JOHN R. WHITE & SON, Inc. 

(Circuit Court, D. Rhode Island. January 16, 1911.) 

Law No. 2,917. 

1. CoîïTBACTs (§ 2;î4*) — Construction— Building Contract. 

Uuder a contract for the building of a reinforced concrète structure, 
providing that the contracter should "provide, ail the materlals and per- 
form ail the work for the * * • building of the concrète work," and 
that, "if more or less concrète is required in foundations, it shall be added 
to or deducted from the contract price at a unit price of $G per cubic 
yard," where by a change in plans less concrète work was required in the 
fouudatlon, the owner was not entitled to a déduction of $G per yard for 
the concrète and a further déduction for the saving in steel ; but the 
Word "concrète," as used in such provision, is to be construed as meaning 
reinforced concrète, including the necessary steel therein, in the absence 
of évidence showing that the sum stlpulated is so variant from the ac- 
tual cost that such construction could not hâve been within the intention 
of the parties. 

[Ed. Note. — For other cases, see Contracta, Dec. Dig. S 234.*] 

2. CoNTBACTS (§ 196*) — Construction— Building Contract. 

Under a building contract requlring the work to be done under the di- 
rection of an architect, to be pald by the owuer and having authorlty to 
condemn any part of the work and to require its replacement by the con- 
tracter, there is no ground for charglng the contracter with the services 
of an inspecter employed to see that the work conforms to the plans and 
spécifications. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 196.*] 

3. CoNTBACTs (§ 300*) — Construction of Building Contract — Delat in 

CoMPLETioN— "Causes Betond the Conteol of the Contbactor." 

Under a building contract requlring the contracter to pay the owner 
a stated sum per day for delay in completing the building beyend the 
time flxed by the contract, but further providing that the penalty should 
be suspended, should the work be delayed "by causes beyond the control 
of the contracter," such provision must b© construed wlth regard to the 
circumstances and to the ordlnary course of business at the time of the 
contract. The bare fact that materials were ordered and delayed in 
manufacture or transit does not show a cause beyond the control of the 
contracter ; nor does the failure to get material from a particular man, 
unless it was of such peculiar character as not to be procurable else- 
where; and, even when shown that there was unavoidable delay in ob- 
talning material, it must be further shown that the delay in completion 
of the building was in fact due to that cause. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. §§ 1372-1381; 
Dec. Dig. § 300.*] 

4. Damages (§ 79*) — Construction or Stipulation in Contract— Liquidated 

Damages oe Penalty. 

Where the actual damages resulting from the failure to complète a 
building by the time flxed by the contract was not shown, a stipulation 

•For other cases see same topic & § numbee in Dec. & Am. Digs. ISOV to date, & Rep'r Indexes 
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for the payment by the contracter of a stated sum per day after such 
time and until completlon will be treated as one for Uquidated damages, 
and not as a penalty, and enforced. 

[Ed. Note. — For other cases, see Damages, Cent Dlg. §§ 164-169 ; Dec. 
Dlg. f 79.*] 

At Law. Action by the Simpson Bros. Corporation against John R. 
White & Son, Incorporated. Judgment for plaintiiï. 

Powers & Hall, A. C. Matteson, and William J. Brown, for com- 
plainant. >-" 

Henry W. Hayes, for défendant. 

BROWN, District Judge. This is an action at law, wherein the 
plaintiiï seeks 'to. recover a balance alleged to be due upon a contract 
under seal for the construction of a reinforced concrète coal pocket 
for the défendant, John R. White & Son, Incorporated, at Providence, 
R. I. The case was heard by the court; jury trial being waived. 

Of the contract price, $29,000, the plaintiiï has received $19,103.25, 
and claims the balance, $9,896.75, with an additional sum of $143.35 
for extra steel, with interest. The défendant disputes the claim for 
extra steel, and claims the foUowing déductions from the contract 
price : 

The sum of $664.54, by reason of agreed changes in plan for foun- 
dation, requiring less material. 

The sum of $360.70 for charges and expenses of engineer and 
inspecter, due to imperfect work by the plaintiiï. 

The sum of $7,100 for delay in the completion of the work from 
November 30, 1906, to May 27, 1907, according to article 6 of the 
contract. 

The défendant states the account as follows : 

Balance of contract price $9,896 75 

Déductions $ 664 54 

360 70 
7,100 00 
8,125 24 

Balance due. ...."............. $1,771 51 

As to the plaintiiï's item of $142.35 for extra steel, the testimony 
and exhibits show a repeated and consistent refusai of the architect 
to authorize this work at the expense of the owner, and that the de- 
fendant was expressly notifîed in writing that if changes were made 
they were to be at the contractor's expense. This claim is disallowed 
as without merit, and as precluded by article 3 of the contract. 

The defendant's claims for déduction: 

It is agreed that the original plans for the foundation were so 
modifîed by mutual consent as to require less material. The con- 
tract provides in article 1 : 

"If more or less concrète is requlred In foundations, It shall be added to or 
deducted from the contract price at a unit price of $6 per eu. yd." 

As the parties are in substantial agreement as to the number of 
cubic yards, and as to their calculations diiïer only in cents, I iind 

*FoT other cases ses same toplc & i numbeb In Dec. & Am. Dlgs. 191)7 to date. & Rep'r Indexe* 
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that the défendant is entitled to a déduction of $201.84 in accord- 
ance with article 1. 

The défendant also claims a further déduction for a saving in 
Steel by changes of plan for the foundation. 

The plaintiff contends that the term "concrète," in article 1, means 
reinforced concrète, and that the agreed sum of $6 per cubic yard 
includes steel, as well as mixed concrète. .^ 

The only clause in the contract bearing upon this is: • ■ '■ ' 

"Article 1. The contracter shall nnd will provide ail the materials and per- 
form ail the work for the construction of coal pocket at Providence, R. I., 
as foUows: Excavation for foundations; the hulldlnK of the concrète work; 
the wooden roof and sides ; the timber work for tracks and walks, etc." 

The term "concrète work," in this clause apparently means that 
part of the structure which is composed of steel and mixed concrète; 
i. e., reinforced concrète. 

The plaintiff's interprétation gives the term "concrète" the same 
meaning in ail clauses of article 1, and provides a simple rule of com- 
pensation for additions or déductions. 

By the defendant's interprétation, upon a change of the amount of 
reinforced: concrète, the allowance is to be figured by separating the 
compound structure into two parts, the mixed concrète and the steel 
embodied in it, and multiplying the number of yards of mixed con- 
crète by 6. 

The difficulty with this interprétation is that the contract then fails 
to provide a measure of compensation for the additions or déduc- 
tions of steel which necessarily accompany additions or déductions in 
reinforced concrète. 

As the matter was left upon the hearing, the proofs in the case 
afford little aid in interpreting the contract. The spécifications are 
not in évidence. There is no testimony tending to show why the sum 
of $6 per cubic yard was fixed by the contract, or that it was not an 
adéquate allowance for reinforced concrète. 

Upon the defendant's claim that the total amount of material saved 
by changes of plan was $664.54, it might be argued that an allowance 
of $201.84 was so inadéquate as, to. show that the defendant's inter- 
prétation of the contract leads to a resuit so unjust that it could not 
hâve been the true intent of the parties. This argument, however, is 
based largely vipon disputed testimony, since the plaintiff contends 
that the total saving of materials was, in fact, but $360.54. 

Upon weighing the testimony, I am unable to find that according 
to a prépondérance of proof the actual saving was more than $360.64. 
The discrèpancy between this sum and the sum to be allowed accord- 
ing to the terms of the contract as interpreted by the plaintiff is sub- 
stantial, but is hardly conclusive. 

The défendant contends that as a matter of fact the changes in 
the foundation or mat were contemplated and agreed upon at the time 
of signing the contract, and that the spécial clause concerning allow- 
ances was inserted in spécial view of the proposed changes. If this is 
the case, it is more probable that the clause was intended to provide 
a measure for Computing the value of ail the proposed changes, rather 
than of a part. 
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While the question is net free from doubt, I fînd that the contract 
provides a rate of compensation for ail additions and déductions in 
the ' amount of reinf orced concrète at $6 per cubic yard, and that a 
proper mode of fixing this is to find the différence between the number 
of cubic yards of reinforced concrète in the amended plans and in 
the original plans, and to multiply this by 6. 

The defendant's claim of $664.54 is disallowed, except as to the 
amount of $201.84. 

The item of $360.70, claimed by the défendant for expenses of in- 
specter and of engineer in superintending repairs required by im- 
perfect work, must be disallowed. Article 2 provides that the w^ork is 
to be done under the direction of the architect, and that ail charges 
for the services of the architect are to be paid by the owner. 

Article 4 gives to the architect authority to condemn materials, 
worked or unworked, and provides that the contracter shall take 
down ail portions of work condemned by the architect as unsound or 
failing to conform to drawings and spécifications, and shall make 
good ail work damaged or destroyed thereby. The contractor's ob- 
ligation is discharged when he makes good the work condemned, and 
I know of no principle, légal or équitable, which justifies the charge 
for an inspecter to follow the work merely to see if the contracter is 
fulfilling his agreement. The condemnation of impc ^ect work is a 
part of the centemplated service of the architect, which the contract 
provides shall be paid by the owner. 

The déduction of $7,100 for delay is based upon article 6 : 

"Art. 6. Tlie contractors shall complète the several portions and the 
whole of the work comprehended in this agreon)ent by and at the tlnie or 
tiines hereinafter stated, to wit: 

"The pocket sliall, in the opinion of the engineer, Adolph Suck, be completed 
on Friday, Xovemlier 30. 1006; it heing nndei-stood that for a period of two 
weeks after the time of said conipletlon, coal shall not be put into it In excess 
of one-half of its full capaclty.. The term 'completed' is to be constrned to 
mean in condition to put coal in and take coal out of it in proper condition. 

"For eaeh and every workina; day prior to the date named that it is com- 
pleted as described above, said .Tohn R. White & Son, Incorporated, agrées 
to pay to .said Simpson Bros. Corporation at the rate of ,$100 per week; and 
for eaeh day.'that its completion is delayed beyond the date named the con- 
tracter shall pay the owners at the rate of $100 per week, and on and after 
Friday, December 14, 1906, at the rate of Ç.'îOO per week until It is completed 
as described above." 

It is conceded by both parties that the coal pocket was not com- 
pleted, in the sensé of that term as defined in the contract, at the 
agreed date, November 30, 1906. There is a direct conflict as to 
:the date of such completion. The plaintifï centends that the pocket 
was so completed on January 29, 1907 . The défendant admits, for 
the purposes of the case, that the building was completed on May 
27, 1907. 

The provision : 

"The pocket shall, In the opinion of the ensineer, ,\dolph Suck, be com- 
pleted on Friday, Xovember 30, 1900" 

— while peculiar in expression, seems clear in meaning, and to give 
the architect or engineer, Adolph Suck, the power to pass upon this 
question of completion. 
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The plaintiff has failed to show the acceptance by the architect of 
the work as completed to the extent provided for in article 6 at any 
date prior to May 27, 1907. At the trial Mr. Suck, the architect, 
testified that in his opinion the pocket was not completed in conformity 
with article 6, and was not in a condition to receive coal, before May 
27, 1907. He further testified, in relation to plaintiff's claim that 
the pocket was cortipleted January 29, 1907, that concrète was poured 
by the contracter two weeks before that date, in winter weather. 

The plaintiff produced as a witness Mr. Joseph R. Worcester, who 
testified that upon an examination of the pocket on March 12, 1907, 
he found the concrète sufficiently strong, and that as the average 
température was below freezing from January 29, 1907, to the date 
of his examination in March, he concluded that the concrète must hâve 
set before January 29th. 

Mr. L. B. Murray testified that at a late date in April, 1907, in 
présence of Mr. Simpson and Mr. Kinghorn of défendant corporation, 
he asked Mr. Worcester if he would dare to load the pocket, and that 
Mr. Worcester replied he would not. 

Mr. Sumner P. Annis, superintendent for the contfactor, testified 
that the pocket was in condition to receive coal on January 29, 1907, 
though upon cross-examination he made admissions as to the frozen 
condition of concrète and the rétention of forms, which indicate that 
his opinion was affected by bias, and was hardly impartial. 

The plaintiff's brief contends that the architect's décision is not 
binding because of bad faith ; but the évidence contains nothing to 
substantiate this contention or to impeach his testimony while on the 
stand in the trial. 

I therefore find that the date of completion, according to article 6, 
was May 27, 1907. 

The burden rests upon the plaintiff to show légal excuse for the de- 
lay. The contract contains the following provisions as to delay : 

"Art. 7. Should the contractors be delayed in the prosecution or completion 
of the work by the act, negleet, ov default of the owners, or the architect, 
or of any other contractors employed by the owners upon the work, or by 
any damage caused by lire or other oasualty for which the contractors are 
uot responsible, or by combined action of workmen in no wise caused by 
or resulting from defauH or collusion on the part of the contractors, then 
the time herein fixed for the completion of the work shall be extended for a 
period équivalent to the time lost by reason of any or ail of the causes afore- 
said, which extended period shall be determined and flxed by the architect ; 
but no such allowance shall be made unless a clalni therefor is presented in 
writing to the architect within 48 hours of the occurrence of such delay." 

No extension of timè was sought for by the plaintiff or allowed 
by the architect under this clause. This disposes of any claim for de- 
lay due to change of plans. 

I am also of the opinion that the plaintiff's évidence fails to show 
that there was in fact any delay due to a change of plans of either 
foundation or superstructure. The plaintiff, therefore, in order to 
excuse delay, must rely upon the typewritten clause inserted after 
article 9, and entitled "Article 7, Continued" : 

"Should the work be delayed prior to December 1, 1906, by causes beyoïid 
the control of the contracter, so that the date of completion is carricd iuto 
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the winter weatber, and It Is not practical to continue the work until sprlng, 
then the penalty provlded for noncompletion shall be suspended, and tne 
amount payable shall be determlned by the engineer or by the board of 
arbitratlon, as provlded in article 12." 

The plaintiff allèges the following causes of delay: 

(1) Changes in plans by the owner as to the construction of the 
mat, so called. 

(2) Changes in plans in the superstructure under a subséquent verbal 
agreement. 

(3) Delays in the shipment of steel by the manufacturer. 

(4) Delays by the carrier in transporting steel. 

Whatever meaning may be given to the words "causes beyond the 
control of the contracter," they cannot cover the changes of plan as- 
sented to by the contracter without a request for an extension. Fur- 
thermore, there is no testimony that shows that thèse changes of plan 
did carry the date for completion into winter weather. The first and 
second assigned causes of delay, therefore, cannot avail the plain- 
tif! under article 7, continued. 

We hâve, then, to consider whether the delay by the manufacturer 
in shipping and delay by the carrier in transporting steel are within 
the clause "causes beyond the control of the contracter," and, if so, 
whether there is proof of actual delay due to thèse causes. 

Counsel inform me that they hâve been unable to find a judicial 
interprétation of the clause "causes beyond the control of the contrac- 
ter." In interpreting a clause of this character in a construction con- 
tract like that before us, due regard must be had to circumstances 
and to the ordinary course of business in contemplation of the parties 
at the time of the exécution of the contract. 

The bare fact that materials were ordered, and delayed in manu- 
facture or transit, does not show a cause beyond the contractor's con- 
trol. 

By stipulation it appears that a car containing steel consigned to 
the plaintiff was offered at Franklin, Pa., on October 5, 1906, and ac- 
cepted for transportation by the Erie Railroad ; that the car left 
Franklin October 11, 1906, and arrived at South Providence, R. L, 
November 11, 1906. Testimony was produced that the ordinary pe- 
riod of transportation was approximately a week. Mr. Winchell, 
plaintiff's superintendent, testifies: 

"We purchased what steel we could in open market to carry the work along, 
because our steel was delayed in the shipping — in transit." 

He testified, also, that there was delay in transit because of a break- 
down on the Poughkeepsie Bridge. 

The plaintiff's testimony on this point is vague and meager. It 
fails to disclose the quantity of steel delayed in transit, the kind of 
steel, the part of the structure for which the steel was required, the 
condition of the structure before the arrivai of the steel, the ability 
or inability of the coritractor te procure elsewhere such steel as was 
needed from time to time in the course of construction, or any other 
circumstances which would warrant a finding that the contracter, in 
the exercise of ordinary dilijrence, could not hâve carried on the work 
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regafdless of this delay in the arrivai of an undefined and undescribed 
amoûnt of steel. 

The meré failure to get material from one materialman cannot be 
regarded as a cause of delay beyond the control of the contractor, 
unless the material be proved to be of such peculiar character that it is 
not otherwise procurable. The failure of a business arrangement 
niade between the contractor and those who supply him with mate- 
rials, or the failure of prompt delivery of materials ordered from a 
distance by carrier, is an ordinary business contingency to be provided 
for by the contractor, and the risk of delay from causes of this char- 
acter cannot be thrown upon the owner under a clause of this kind 
by évidence of the mère occurrence of the fact, without additional 
évidence showing that the contractor vvas practically limited to a def- 
inite source of supply, and that he could not be expected under the 
requirement of reasonable diligence to procure his material elsewhere. 
A mère statement by a contractor that he was delayed by various 
causes such as those stated, without a spécification and without a 
definite showing of the connection between the nonarrival of mate- 
rials and the progress of the particular work in hand, àmounts to little 
more than a mère apology, and is not an excuse. 

The plaintiff has, in my opinion, failed to show that the nonarrival 
of this particular lot of steel was in fact the actual cause for carry- 
ing the date of completion into winter weather, or for any delay in 
the work. Even if we should assume that it was the actual cause, 
we would still be unable to find, from any testimony in this case, that 
it was a reasonable cause, or a cause beyond the control of the con- 
tractor, or to détermine how much delay was attributable to this' par- 
ticular cause. As the steel for the mat of foundation, was ordered 
from Holyoke, and not from Franklin, there is apparently no con- 
nection between any délays in the earlier stages of the work and the 
nonarrival of this particular car. 

I do not lose sight of the testimony of Mr. Annis as to the pos- 
sibility of having completed the work by November 30th if the steel 
whicli arrived November Ist had arrived within the first iO days of 
October. The plaintifif's brief gives undue weight to this witness' 
answer. The witness testified in terms merely as to the possibihty of 
doing the work. The testimony as given orally meant little more 
than a statement that there was a possibihty of doing the work, had 
the steel arrived, and that later it would hâve been impossible to do 
the same amount of work in the same time. But testimony of this 
kind is altogether too weak to give the plaintiff the benefit of "arti- 
cle 7, continued." It is a mère opinion as to what was possible. 
Without a showing of the actual state of the work, of the actual need 
for the steel at a particular time, and qf an actual delay traceable to 
this particular cause, testimony of this kind is too attenuated to prove 
the fact that the nonarrival of this particular car of steel made it nec- 
essary to delay thè work until winter weather. The entire case of 
the plaintiff as to excuse for delays is weak, artificial, and uncon- 
vincing. I am of the opinion that the plaintiff has failed to excuse 
delay in such manner as to bring himself within the protection of 
"article 7, continued." 
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The plaintiff also contends that the provisions of article 6, for pay- 
ment for delay at the rate of $300 per week must be regarded as im- 
posing a penalty, for the reason that the rate is too large to be con- 
sidered as measuring any damage likely to accrue to the défendant 
from delay. But this cannot be determined from the face of the 
document itself, and there is no testimony which enables the court 
to find the amount of damages anticipated by the parties as likely to 
resuit from delay or the amount of damages actually sufïered by the 
défendant. 

Under the rules stated in Sun Printing & Publishing Ass'n v. Moore, 
183 U. S. 642, 32 Sup. Ct. 240, 46 L. Ed. 3G6, the plaintiff must be 
held to its agreement. See, also. Van Buren v. Digges, 11 How. 
461-476, 13 L. Ed. 771; Clark v. Barnard, 108 U. S. 43G-454-455, 
2 Sup. Ct. 878, 87 L. Ed. 780 ; United States v. Bethlehem Steel Co., 
205 U. S. 105, 27 Sup. Ct. 450, 51 L. Ed. 731. 

The plaintiff is entitled to judgment: 

For the balance of the contract price $9,896 75 

Legs déductions, under article 1 $ 201 84 

Under article G 7,1(X) 00 

7,301 84 

Leaving a balance due of $2,594 91 

— with intetest from the date of final acceptance of the c^mpleted 
building. 

Should either party désire more spécifie or further findings, writ- 
ten requests therefor may be presented within 20 days from the date 
of this opinion. 

Judgment for the plaintiff will be entered accordingly. 



WESTERN UNION TBLKGRAPH CO. et al. v. AMERICAN BELL 
TELEI^HONE CO. 

(Circuit Court, D. Massachusetts. February 20, 1911.) 

No. 89. 

1. Telegeaphs and Téléphones (§ 16*) — Contract Between Companies— 
accounting. 

Complainant transferred to défendant ail of its téléphone business and 
patents relating thoreto, under a contract by which défendant agreed to 
pay to complainant 20 per cent, of ail reniais or royalties reeeived from 
licenses or leases for téléphones. Défendant granted perpétuai licenses 
to local companies and exchanges, receiving without other payment there- 
for a proportion of the stock of each local ctmipany and also rentals for 
the instruments used by it. Heltl. on an accouuting lietween the parties 
under the contract, after a decree of the court holding that such stock 
reeeived for licenses was rentals or royalties within the nieaning of the 
contract for wliich défendant was retpiired to account as trustée, that 
défendant was not relieved from accounting for 20 per cent, of the .same 
hy the faet that the licenses also included the right to use subsidiary in- 
ventions, sucli as call bells and switchboards, and to do an extraterri- 
torial l)usiness by meaus of long-distance lines; such rights being merely 
incidental, and to a large e.xtent a nece.s.sary incident, to the main grant. 
which was of the right to use téléphones, and défendant also having re- 

*For other cases see same topic & § numbjsr in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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ceived a separate considération for such miner grants, In the way of 
rentals and royalties. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 10; Dec. Dig. § 16.*] 

2. Telegraphs and Téléphones (§ 16*)— Contbact Between Companies— 

accounting. 

The value to the local companies of a connection with défendant, whlch 
was a large and wealthy corporation interested in exchanges throughout 
the country and controlllng many patents, was too gênerai and indeter- 
uiinate in character to entitle défendant to hâve it considered on the ac- 
counting as a part considération which it paid for the stock. 

[Eâ. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
§ 16.*] 

3. Telegraphs and Téléphones (§ 16*) — Contracts Between Companies— 

accounting— expenditl'bes. 

Where défendant held stock in certain corporations a percentage of 
which helonged to coniplainant under a contract between tbem, expendi- 
tures made or services rendered by défendant to increase the value of 
the stock, after notice of complainant's claim. which it denied, could not 
be charged to coniplainant to dlmlnish its interest. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
I 16.*] 

4. Telegraphs and Téléphones (§ 16*) — Contracts Between Companies— 

Division or Rentals for Téléphones. 

Complainant transferred to défendant its téléphone business and cer- 
tain patents relating to téléphones under a contract by which défendant 
agreed to pay to complainant 20 per cent, of ail it received as rentals or 
royalties from licenses or leases for téléphones. The contract was to 
continue in force for 17 years. Défendant granted to local companies 
perpétuai licenses under its patents, recelving therefor, in addition to 
rentals for téléphones furnished, a certain proportion of the stoclî of the 
companies. Held, on an accounting under the contract pursuant to a 
decree flnding that such stock was rentals or royalties within the mean- 
ing of the contract, that complainant was entitled to 20 per cent, of such 
stock, wlthout diminution by apportionment of the same between the 
contract period, which covered the life of the patents, and futurity. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, I3ec. Dig. 
§ 16.*] 

5. Telegraphs and Téléphones (§ 16*) — Construction— Division of Rent- 

als FOB TELEPHONES. 

Under a contract between the parties, défendant was to pay to com- 
plainant 20 per cent, of the net rentals received by it from licenses or 
leases to use téléphones to be txmiputed upon the then standard rental 
of .$10 an instrument, unless increased by défendant, and in case the 
Unes or exchanges were owned by défendant in whole or in part, or by 
auxiliary companies in which it vi'as interested, it Was entitled to deduct 
a commission of .30 per cent, from the gross rentals received. It granted 
licenses to auxiliary companies, receiving a part of the stock of each, 
which stock was held by the court to be rentals under the contract for 
which it was accountaWe to complainant. The licensees collected the 
rentals of $10 an Instrument from subscrihers, retalned 30 per cent., and 
paid the remàinder over to défendant. Held. on an accounting under the 
contract, that the net cash rentals received by défendant, 20 per cent, of 
which it was required to pay complainant under the contract. consisted 
of the $7 an instrument, the 30 per cent, having been deducted from the 
gross rentals by the licensees, while the net stock rental was the stock 
received less the 30 per cent, which it was entitled to deduct as commis- 
sion. 

[I5d. Note.— For other cases, see Telegraphs and Téléphones, Dec. Dig. 

S 16.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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6. Telegbaphs and Téléphones (§ 16*) — Oontbacts Between Companies— 
Decbee for Accounting— Construction. 

Where a decree directing an accounting, under a contract by which 
complainant transferred certain patents relating to téléphones to défend- 
ant, whlch was to pay to complainant a percentage of ail rentals received 
by it from llcenses or leases of téléphones excluded from such accounting 
anything received by défendant In any form which was properly the 
équivalent of anything it possessed when the contract was made, stock 
in another corporation to which défendant was then entitled under a 
prior contract was within the exception and excluded, although not actu- 
ally received until afterward. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
§ 16.*] 

In Equity. Suit by the Western Union Telegraph Company and 
others against the American Bell Téléphone Company. On exceptions 
to master's report. Exceptions overruled, and decree entered for com- 
plainants. 

John F. Dillon, Rush Taggart, and J. H. Benton, Jr., for complain- 
ants. 

John C. Gray, Frederick P. Fish, Roland W. Boyden, and Charles 
H. Swan, for défendant. 

COLT, Circuit Judge. This bill was brought by the Western Un- 
ion Telegraph Company and others in the same interest against the 
American Bell Téléphone Company for an accounting under a contract 
between the parties dated November 10, 1879; and the case is now 
before the court on exceptions to the report of the master appointed 
to take the accounting in accordance \yith the decree and opinion of 
the Circuit Court of Appeals. The opinion is reported in 125 Fed. 
342, 60 C. C. A. 220. 

The Consolidated statement of the master's award is as follows : 
I. Stock: 

Number of shares claimed by the plaintiffs 38,188.9938 

Nuniber of shajes exempted from the accounting 18,101.1681 

Numbèr of shares for which défendant is held to be ac- 

countable 20,087.8257 

II. Cash: 

Cash claimed by plaintifes $5,873,292.42 

Cash exempted from the accounting $3,293,377.78 

Net amount found due from défendant to plaintiffs under 

the accounting $2,579,914.64 

The subject-matter o£ the accounting was certain shares of stock 
received by the Bell Company from its Hcensee companies under tél- 
éphone license contracts. The Western Union claimed that, under 
the contract of November 10, 1879, it was entitled to 20 per cent, of 
this stock, together with the dividends and interest thereon. Thia 
claim, as stated in the master's award, amounted to 38,188.9938 shares 
of stock and $5,873,292.42 cash. The master held the Bell Company 
accountàble for 20,087.8257 shares of this stock and $2,579,914.64 cash. 
The master exempted from the accounting the stock received by the 
Bell Company under four of thèse license contracts. 

*For otber cases aee same toplc £ S numbbb in Dec. & Am. DIgs. 1907 to date, S Rep'r Indexe* 
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The taking of this account has occûpied some five years. The re- 
port pf the master comprises 70 printed pages, exdusive of the opin- 
ion of the Circuit Court of Appeals and various exhibits. The report 
is compact and comprehensive in statement, and clear in its reasoning 
and analysis. The account involved the investigation of a compHcated 
State of.façts and many détails. It also involved the considération of 
the rules governing the accounting as laid down in the opinion of the 
Circuit Court of Appeals. The report exhibits a thorough knowledge 
of ail thèse facts and détails, and a careful study of the principles gov- 
erning the accounting. During the accounting the counsel raised many 
dififîcult and important questions. The master has fully heard the par- 
ties upon thèse questions, and duly weighed the arguments' upon both 
sides before making his rulings. The findings of the master on ques- 
tions of fact should stand unless some error clearly appears, and his 
rulings on questions of law should receive the careful considération of 
the court. : 

The plaintiffs hâve taken 10 exceptions, and the défendant 47 excep- 
tions, to the master's ruling. Tliefee exceptions hâve been fully pre- 
sented to the court upon exhaustive printed briefsand oral arguments. 
Under thèse exceptions this court is asked to review substantiahy ail 
the imj^rtant ruHngs o:f the master. ' 

■ The main controversy before the master was over the tfpinion of thé 
Circuit Coutt of Appeals; in other words, over the principles govern- 
ing the accounting as laid dowh by that court' in its opinion. The coun- 
.sel dififered'widely as to themeaning', scope,'and efïeet of that opin- 
ion. They differed widely as to what that court had decided and What 
it had not decided. ' 

The plaintiffs contended that upon the true interprétation of that 
opinion the master should hâve ruled that they were entitled to ail the 
stock and cash claimed by them. The défendant contended that upon 
the true interprétation of that opinion the master should hâve ruled 
that nothing was due the plaintiffs. 

Stated more fully : The plaintiffs contended that the Circuit Court 
of Appeals, upon bill, answer, and proofs, had decided that, under the 
contract of November 10, 1879, this stock was reniais or royalties for 
licenses to use téléphones, and that'the défendant must account for 20 
per cent, of this stock, together with the dividends and interest thereon ; 
and the plaintiffs' exceptions are mainly directed to the rulings of the 
master exempting from the accounting that portion of this stock which 
was received by the défendant under four license contracts. 

On the other hand, the défendant contended as follows: 

The Circuit Court of Appeals has not decided that any portion of 
this stock was Tentais or royalties for licenses to use teleohones under 
the contract of November 10, 1879. It has only decided the abstract 
proposition that under the contract of November 10, 1879, owing to 
the fiduciary relation between the parties, rental does not mean a fixed, 
unchangéaMe sùm, and that it includes stock receiVèd;.as rental as well 
as money received as rental. It follows that the plaintiffs must now 
go ahead and prove their case ; in other words, that they must now 
show what portion, if any, of this stock was received as rental. In 
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order to prove this, it is necessary first to détermine the meaning- of rent- 
al in the contract of November 10, 1879. Now rental in the contract 
may hâve two meanings. It may mean either (1) the sum paid by the 
téléphone user to the licensee company, or (2) the sum paid by the 
licensee company to the défendant. If the former is the true theory 
of rental, which the Bell Company most strenuously maintains, then 
this stock is not rental, and consequently not subject to any account- 
ing. If the latter is the true theory of rental, then certain conséquences 
follow. Among thèse conséquences are the f ollowing : 

(1) Under the décision of the Circuit Court of Appeals the défend- 
ant is only to account for such portion of this stock as was received 
for licenses to use and rent téléphones. 

(2) This stock is not to be attributed solely to the right or license 
to use and rent téléphones, but to various considérations both within 
and outside of the license contracts. Among the considérations for 
this stock other than the right to use and rent téléphones are: (a) The 
value of connection with the Bell System ; (b) the value of the right 
to use subsidiary apparatus ; (c) the value of the right to carry on the 
extraterritorial business ; (d) the value of the surrender of options. 

(3) If any portion of this stock is determined to be rentals or roy- 
alties for licenses to use and rent téléphones, the plaintifïs are only 
entitled to 20 per cent, of the dividends thereon prior to November 
1, 1896, the date of the expiration of the contract of November 10, 
1879. If, instead of sharing in said dividends, the plaintiffs are enti- 
tled to any part of the stock itself, an apportionment must be made 
between the temporary period of the contract ending November 1, 
1896, and the indefinite future period over which the perpétuai license 
contracts extended ; and the plaintiffs are entitled to share only in the 
portion of the stock properly attributable to this temporary period. 

(4) Upon this theory of rental under the contract of November 10, 
1879, the account for cash rentals already settled between the parties 
must be reopened and readjustments made. One of the adjustments 
which should be made is an allowance of 30 per cent, commissions on 
the annual cash rentals already accounted for. 

(5) The défendant is entitled to certain crédits for what it bas donc 
for the benefit of this stock. In other words, such allowances should 
be made as might be determined to be équitable for expenses incurred 
and services rendered by the défendant for the benefit of the licensee 
companies whereby the value and earning power of the stock was in- 
creased. 

(6) The burden of proof is upon the plaintiffs. 

The defendant's exceptions are directed mainly to the master's rul- 
ings on thèse various propositions. 

The master was directed to take this accounting in accordance with 
the opinion of the Circuit Court of Appeals, and his most important 
rulings are based upon his interprétation of that opinion. In order, 
therefore, to pass upon the exceptions, it is necessary first to under- 
stand the opinion of the Circuit Court of Appeals. In a broad sensé, 
it may be said that the question now before the court is: What is 
the true interprétation of the opinion of the Circuit Court of Appeals ? 
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In otlier words : What has that court decided, and what has it left 
open ? 

To an intelligent understanding of the opinion of the Circuit Court 
of Appeals, it is necessary to hâve some knowledge of the history of 
this case, and particularly of the issue and record upon which the de- 
cree for an accounting and the opinion were based. 

The bill was brought in 1883. Upon the completion of the pleadings 
the whole case was referred to the Honorable John Lowell as master. 
The master filed his report in 1891. He found in favor of the défend- 
ant. The plaintififs filed exceptions to the master's report only in mat- 
ters of law. The défendant took no exceptions. The case then came 
to the Circuit Court on the plaintiflfs' exceptions. The Circuit Court 
overruled the exceptions, and on June 11, 1901, entered a decree con- 
firming the master's report and dismissing the bill. The plaintiffs then 
appealed to the Circuit Court of Appeals, and on November 6, 1903, 
that court entered the following decree: 

"The decree of the Circuit Court Is reversed ; the case Is remanded to 
that court to enter a decree for the complainants for an accounting, and for 
further proceedings in accordance with our opinion, and the appellants re- 
cover their costs of appeal." 

On February 1, 1904, Everett W. Burdett, Esq., was appointed by 
this court spécial master, to take the account in accordance with the 
decree and opinion of the Circuit Court of Appeals. 

On August 21, 1909, the master filed his report, and subsequently 
both parties filed exceptions, and the case is now before this court on 
thèse exceptions. 

The issue in the case was a simple one. It concerned certain shares 
of stock received by the défendant, in addition to the cash rentals, un- 
der certain license contracts; and the only question in the case was 
v.'hether this stock was rentals or royalties for licenses to use télé- 
phones within the true construction of the contract between the par- 
ties, dated November 10, 1879. If this stock was rentals or royalties 
for licenses to use téléphones within the true construction of this con- 
tract, the plaintififs were entitled to an accounting. If this stock was 
not rentals or royalties for Hcenses to use téléphones within the true 
construction of this contract, the plaintiflfs were not entitled to an ac- 
counting. 

By the contract of November 10, 1879, the téléphone patents were 
combined in the hands of the défendant. The first paragraph of this 
contract provided as f ollows : 

"Article 1. (1) The party of the second part [the Bell Company] shall 
pay to the party of the flrst part [the Western Union], upon ail téléphones 
used In the United States, under any license from the party of the second 
part, express or implied, unless expressly excepted, a royalty or bonus of 
twenty per cent, of ail rentals or royalties actually received or rated as pald 
in accordance with the provisions of this contract, from licenses or leases 
for speaking téléphones (exclusive of call hells, Tjatteries, vs'ires, and other 
appliances, or services furnished or performed). The rentals or royalties 
upon whIch sald royalty or Iwnus to be paid to the party of the flrst part is 
to be reckoned shall, for that purpose, be ascertained by deductlng from the 
gross rental or royalty received or rated as hereinafter declared, the commis- 
sions and allowances hereln provided for." 
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Among the other provisions of the contract are the following: 

"Article 2. Concerning the sum which is to be taken as tlie gross rental 
or royalty for the purposes of the preceding article, it is declared and 
agreed: 

"(1) ïhe Word 'téléphone,' as used in this contract, refers to an instrument 
for electrically transmittlng or receiving articulate speech, and is understood 
to mean either a transniitting instrument, incapable of use as a receiver, a 
receiving instrument incapable of use as a transmitter, or an Instrument 
capable of being used both as a transmitter and receiver. 

"(2) Ten dollars per annum for each téléphone where only one Is used at 
a terminal or station, and flfteen dollars per annum for a pair of téléphones 
composed of an Instrument used for sending and another instrument used for 
receiving, used at one terminal or station, are recognized as the présent stand- 
ard rates of gross rentals or royalties ; and the party of the second part may 
change them, subject to the qualiflcations of section (4) and (5) of this article, 
but not otherwise. 

"(3) Téléphones used on exchanges or Unes ovraed In whole or part by the 
party of the second part, or by auxiliary corporations or organlzatlons in 
which it is interested, or rented together with Unes ovyned in whole or part 
by it, or by auxiliary corporations or organizations in which it is interested, 
shall be rated as paying to said second party the said recognized standard 
rates, or such other rates as may hereafter be established in accordance with 
this contract for like uses by parties other than the second party or auxil- 
iary corporations or organizations In which it is interested, less the com- 
missions and allowances provided for by this contract ; but whenever the 
party of the second part is or shall be interested with others in the owner- 
ship of such exchanges or Unes, the annual rental or royalty actually chargea 
to and reoeived from the owners thereof for the use of the téléphones, if 
greater than the rates established as aforesaid, shall be taken to be the gross 
rental for the purpose of ascertaining the stlpulated bonus or royalty. 

"Article 3. (1) In ascertaining rentals on which the royalty or bonus is to 
be paid to the party of the flrst part, there shall be deducted from the gross 
rentals the following commissions and allowances: 

"On téléphones used in district or exchange Systems owned in whole or in 
part by the second party, or by auxiliary corporations or organizations In 
which it is interested, an allowance or commission of thlrty per cent. 

"On téléphones taken by the flrst party for private Unes as hereinafter 
provided, or used by the second party on its own Unes or put out by it, by 
its own offlcers or servants for any use other than on district or exchange 
Systems in which It is Interested as aforesaid, tweuty-five per cent. ; and 
the party of the flrst part or those it represents shall be allowed said abate- 
ment of twenty-flve per cent, from the standard rentals upon téléphones 
leased to it or them, except where contracts heretofore entered into by said 
■party of the second part oblige it to pay such rate, or a higher rate of com- 
missions to its présent licensees. 

"Upon ail téléphones other than the foregoing, such rate of commission 
as shall actually be paid, not to exceed forty per cent., except so far as ex- 
Isting contracts may call for higher rates." 

"Article 12. (1) The right to ail uses of the téléphone on wires of a dis- 
trict or exchange System is to remain exclusively with the party of the sec- 
ond part, exceptlng such temporary suspension of the application of this 
contract to certain localities, as bas been already herein provided for. 

"Article 13. (1) The right to connect téléphonie district or exchange Sys- 
tems for the purpose of Personal conversation between persons at the in- 
struments, and the right to use téléphones on ail Unes not forming a part 
of a téléphonie district or exchange System for such Personal conversation 
(except so far as llcenses for private Unes are to be granted to the party 
of the flrst part under article 14), are to remain exclusively with the party 
of the second part, and those llcensed by it for the purpose." 

The position taken by the Western Union before the first master 
was that under the fàrst paragraph of article 1 of the contract of No- 
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vember 10, 1879, this stock was rentals or royalties for licenses to use 
téléphones, and, beingsuch, that it was entitled to 20 per cent, of this 
stock, together with dividends and interest thereon, 

The position taken by the Bell Company before the first master 
was that upon the true interprétation of the entire contract of Novem- 
ber 10, 1879, this stock was not rentals or royalties for licenses to use 
téléphones. This position was based upon two erounds: First, that 
under the cpntract rentals or royalties were limited to the standard 
annual cash rentals; second, that under the contract the Bell Com- 
pany had the exclusive right to carry on the exchange business; that 
it could sell this right in the form of an exclusive perpétuai Hcense, 
and that the considération for this stock was the sale of the exclusive 
right to the exchange business for différent localities in the form of 
exclusive perpétuai licenses. 

' The position which the Bell Company took as to the considération 
for this stock is illustrated in the testimony of Mr. Forbes, président 
of the Bell Company : 

"Int. 26. I will call your attention to the perpétuai eontracts which hâve 
been put in évidence, iind upon which the Bell Company reeeived froni the 
persons and corporations whd'topk thehi a certain anioiint of stock in those 
corporations, usually thirty-tive per cent., withoiit paying cash for it ; and 
ask you to staté the considération which you' at the time understood the 
Bell Company jrnve for that stock. 

"Ans. We uiiderstood that the Bell Company had the right to conduct 
that Irusliiesïs, stibject to à certain royalty which we wre, under the Novem- 
ber lOth contract, ohliged to share with thé Western Union Company and its 
associâtes; we takine; ail thé rèst of the profits onrselves. That is to say, 
the jiroflts of the business, helonged to us and the right to take the husiness 
and conduct it, keei)in.s; ail the profits. 'That lielonged to us, and we sold out 
the right to take that business for a percentage of the stock, for which we 
paid no cash, and that that was the considération for which we reeeived the 
stock." '. ■ . 

In defining thè respective positions of the parties before him, the 
first master said : ■; ,„ 

"The plaintilïs niaintnin: 

"(1) The shares, havlng been reeeived in considération of the grant of a 
license to use téléphones, raust be reutals or royalties froni licenses or leases, 
within the terms of the contract, or a substitute evasive or otherwise for 
such rentals and royalties." 

"The défendant Conteiids: 

"(1) That the contract contemplâtes uniformity in the royalties and rent- 
als for each kind of license or class of téléphones; that rentals and royal- 
ties in this connection niean the same thing,''that Is, Tentais. 

"(2) That the rentals and royalties which are to be accounted for are the 
sums nientioned in the contract as the standard annual rentals (less com- 
missions) and nothlng more, unless It should raise the rental for any clasi* 
of téléphones, as it bas done in one instance. 

"(S) That the téléphone business is left absolutely in its hands, and that 
it bas by exnress words the exclusive right to carry on tlie exchange busi- 
ness : and also the business of Connecting exchanges, which implies the right 
to llt'ense others to carry it on ; and it lias the right to make suCh terms as 
it mày bé able to make with licensees, holding itself accountable to the plain- 
tiffs only for the standard rentals. ■ 

"(4) That the shares in controversy were reeeived in considération of the 
defendant's consent not to carry on the èxchange business and are in luct a 
mode of receiving its share In the profits of tlie business. 



WESTKKN UNION TEL. CO. V. AMERICAN BELL TEL. CO. 433 

"(5) The défendant further strenuously maintains that, if any doul)t ex- 
l'sts as to the lueaning of the contract, the master and the court should con- 
slder the previous course of business of the défendant so far as Imown to 
the plalntlft's, and the conversations and correspondence of the parties be 
tore the conclusion of the agreement, to explain its meaning, and that tbis 
évidence clearly shows the meaning of the contract to be sueh as they con- 
tend for." 

The first master upon the pleadings and proofs ruled as follows: 
With respect to the way in which the Bell Company acquired this 
stock, he made the following finding of f act : 

"The shares of which the plaintiffs require one-fifth to be accounted for 
were in nearly ail cases obtained in the way to be presently mentioned, but 
référence may be had for their ternis to the contracts reported herewith. 
ïhe défendant issued to a corporation a license to use téléphones for flve 
years in an exchange to be established by and at the exiiense of the llcensee 
in a certain place, paying the usual reniais, and reserved the right to take 
the plant at actual cost less dépréciation at the end of the terni, allowing 
nothing for franchise or good, will. Thèse short-term conti-acts either ex- 
pired or were surrendered by the liceiisees, and thereùpon the détendant gave 
them 'perpétuai' exclusive licenses for the agreed locality, and received thèse 
shares, usually ,S5 per cent, of the entire capital stock, for which it paid 
nothing exeept the exclusive perpétuai license." 

With respect to the considération which the Bell Company gave for 
this stock, he made the following finding: 

"The d.efendarit considered that it was selling its exclusive right to carry 
on the business, and that, in whatever way the value of this right was real- 
ized, it is the exclusive owner of it, and I so flnd." 

The master further ruled as follows : 

"It is clear that the exclusive right to do an exchange business was left 
with the défendant, and I cannot construe this as anything less than the 
right to the profits of the business ; and this wiiether it carried on the busi- 
ness alone or jointly with others. It was known to the plaintiffs that the 
défendant, in November, 1870, owned exchahges in Boston and Chicago, and 
no claim was ever made until the letter of February 26, 18S.3. for a sliare in 
the profits .(?f those exchanges, if that letter intends to include the profits of 
thèse exchanges which the défendant considers doubtful. No such claim ap- 
peuirs to be made in the bill, nor was it made in the argument. 

"I am of opinion that by the contract the défendant clearly had the ex- 
clusive right to carry on the exchange business, alone or jointly with others, 
and to recelve its profits, paying to the plaintiffs 20 per cent, of the stated 
reutals. If this be granted, it may still be questioned whether when, in any 
case, the défendant décides not to carry on the business, but to license a 
corporation for the purpose, and when it agrées for a share of the profits 
without putting Into the conimon stock anything but a license to use télé- 
phones, the profits may not bc considered as rentals for the use of téléphones. 
This point appears to me somewhat less clear than the other. 

•'The 'reniais and royalties' which are to be divided are certain annual 
sunis which are deflnitely flxed in the contract with a certain latitude for 
increase or diminution. 

"The contract, I think, contemplâtes a regular standard rental, substan- 
tially alike for each class of business, not to vary with the value of the use 
in particular cases, as the rental or royalty in which the plaintiffs are to 
share." 

The master's conclusion that the plaintiffs were not entitled to the 
account asked for was based upon two rulings of law : First, that un- 
der the true construction of the contract of November 10, 1879, the 
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défendant had the exclusive right to carry on the exchange business 
and to the profits, derived from that business, and that the défendant 
could sell this right in the form of an exclusive perpétuai license, pay- 
ing to the plaintiffs only 20 per cent, of the stated cash rentals ; sec- 
ond, that the words "rental or royalty" in the contract meant certain 
regular standard cash rentals. This construction of the contract the 
master found was also supported by the previous negotiations and cor- 
respondence between the parties. 

It will be observed that the master sustained the contentions of the 
Bell Company as to the true construction of the contract of Novem- 
ber 10, 1879. 

The case then came before the Circuit Court on the exceptions of 
the Western Union to the mastèr's rulings in matters of law; that 
is, to the mastèr's rulings that under the contract of November 10, 
1879, the Bell Company had the exclusive right to carry on the ex- 
change business, which it could sell in the form of an exclusive per- 
pétuai license, and, second, that rentals or royalties in the contract 
meant the regular standard cash rentals. 

The Circuit Court sustained the mastèr's view upon thèse points, 
and dismissed the bill. 

The plaintiffs then appealed to the Circuit Court of Appeals. 

The record before that court presented the single issue whether this 
stock received by the Bell Company under its perpétuai license con- 
tracts was rentals or royalties for licenses to use téléphones within 
the true construction of the contract of November 10, 1879. 

Upon this issue the record presented : First, the findings of f act by 
the master that nothing was given for this stock except the exclusive 
perpétuai license, and that the considération for this stock was the ex- 
clusive right to carry on the exchange business; second, the two rul- 
ings of law by the master that, upon the true construction of the con- 
tract of November 10, 1879, the Bell Company had the exclusive right 
to carry on the exchange business and to sell that right in the form of 
a perpétuai license, and that rentals or royalties in the contract signi- 
fied the annual standard cash rentals; and, third, the finding by the 
master that bis construction of the contract between the parties was 
supported by previous negotiations and correspondence. 

The Circuit Court of Appeals took the record which was before it, 
and decided the case upon that record. It considered the single issue 
presented by the record, namely, whether this stock was rentals or 
royalties for licenses to use téléphones. It adopted the finding of fact 
by the first master that nothing was paid for this stock except the ex- 
clusive perpétuai license. It disagreed with the first master and with 
the Circuit Court as to the true construction of the contract of No- 
vember 10, 1879. The first master and the Circuit Court held that, 
under the true construction of the contract, rentals or royalties were 
limited to the standard annual cash rentals. The Circuit Court of 
Appeals held that, under the true construction of the contract, rentals 
or royalties wefe not limited to the annual cash rentals, and included 
this stock as well as cash. The first master and the Circuit Court held 
that, under the true construction of the contract, the défendant had 
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the exclusive right to carry on the exchange business, which it could 
sell in the form of an exclusive perpétuai license. The Circuit Court 
of Appeals held that, under the true construction of the contract, the 
plaintifï had no such exclusive right to carry on the exchange business, 
and to sell that right in the form of an exclusive perpétuai license. 
The first master and the Circuit Court held that the prior negotiations, 
correspondence, and earHer contracts confi'rmed their construction of 
the contract of November 10, 1879. The Circuit Court of Appeals 
held otherwise. The first master decided that the plaintififs were not 
entitled to any accounting with respect to this stock; and the Circuit 
Court confirmed the master's report, and entered a decree dismissing 
the bill. The Circuit Court of Appeals reversed the decree of the 
Circuit Court, and directed that court to enter a decree for an account- 
ing, and for further proceedings in accordance with its opinion. It 
would seem necessarily to follovv from thèse conclusions of the Circuit 
Court of Appeals that this stock was rentals or royalties for licenses 
to use téléphones under the contract of November 10, 1879, and to be 
accounted for under that contract, except so far as the court in its 
opinion may hâve excepted certain things from the accounting. 

Since, however, the counsel in the case diflfer so widely as to the 
meaning, scope, and efïect of the opinion of the Circuit Court of Ap- 
peals, a full examination of the opinion seems to be required. 

After a statement of the parties to the case, and that the bill was 
brought for an accounting under a contract dated November 10, 
1879, the opinion says: 

"Without waltlng for a hearing. on May 24. 1886, the case was sent to a 
so-called master under the following agreement: 

" 'It is agreed that the above-named cause may be referred to the Honora- 
ble John Lowell, as master, to hear the parties, report the facts, with such 
part of the testimony as either party shali request, and his ruiings on any 
question of law arising in the case.' * * * 

"The complalnants excepted to the master's report solely as to questions 
of law. The respondent tooij no exceptions. • * * 

"The master found for the respondent, and the Circuit Court sustained 
his findings, and entered a decree dismissing the bill. We think that we 
should first make clear what the true issue Is. The contract obligated the 
téléphone company, among other things, to aecount to the Western Union 
for a certain percentage of rentals or royalties for the use of téléphones 
protected by certain letters patent. * * * Then the téléphone company 
not only owned and llcensed téléphones, but, also, had certain interests in 
exchange Systems. The master. among other things, reportcd: 

" 'I am of opinion that by the contract the défendant clearly had the ex- 
clusive right to carry on the exchange business, alone or jolntly with others, 
and to reçoive its profits, paying to the plaintiffs 20 per cent, of the stated 
rentals.' 

"It is clear that the Western Union had, under the contract, no interest 
in the exchange business which the téléphone company owned, in whole or 
in part, or In the profits received therefrom, so far as either can be distin- 
guished from considérations for the mère licensing of téléphones, or so far 
as the advantages which came from them to the téléphone company. came 
as the resuit of a contribution by it aside from that of such mère licensing. 
It is, also, clear that when, even after the contract of November 10, 1879, 
the téléphone company had properly acquired any part of an exchange, the 
complalnants had no Interest in the subséquent profits which might come 
therefrom. The position of the complalnants before us renders it unneces- 
sary to elaborate thèse propositions. They put the case on a single Issue in 



436 187 FEDERAL REPORTEE 

the following language, whieh refers to certain shares of corporate stock 
which the complainants maintaln the téléphone company received as part 
considération for llcenses to rent and use téléphones: 

" 'It is in respect to thèse shares thus received by the Bell solely for ex- 
clusive licenses to use téléphone instruments under the patents which v^'ere 
hy the contract combined in its hands, and by virtue of which contract alone 
the Bell was able to give such licenses, that thls suit seek's an accounting.' 
"This elalms is illustrated by the following tiiiding by the master: 
" 'The shares, of which the plaintiffs requlre oue-fifth to be accounted for, 
were, in nearly ail case«, obtained in the way to Ije presently luentioned ; 
but référence may be had for their terms to the contracts reported here- 
with. The défendant issued to a corporation a license to use téléphones for 
five years in an exchange to be established by and at the expense of the 
lieensee in a certain place, paying tlie nsual reniais, and reserved the right 
to take the plant at actnal cost less dépréciation at the end of the terni, al- 
lowing nothing for franchise or good wlll. Thèse short-term contracts either 
expired or werei surreudered by the liceusees, and thereupon the défendant 
gave them perpétuai exclusive licenses for the agreed locality. and received 
thèse shares, usually ii5 per cent, of the entire capital stock, for which it paid 
nothing except the exclusive perpétuai license.' " 

Up to this point the opinion has stated : First, that the suit was 
brought for an accounting under the contract of November 10, 1879; 
second, that it was ref erred to a master ; third, that the plaintiffs took 
exceptions to the master's report only in matters of làw, while the 
défendant took no exceptions ; fourth, that the plaintiiïs had no ihteri- 
est under the contract in the exchange business- or the profits derived 
theref rom, which the défendant owned in whole or in part, so far as 
either can be distinguished f rom the mère licensing of téléphones ; 
fifth, the issue in the case; sixth, the finding by the master that the 
défendant gave nothing for this stock except the exclusive perpétuai 
license. 

In other parts of the opinion the single issue in the case is again 
defined as follows: 

"It is pla'in that the only question before us is whether the Western Union 
may share in valuable assets received in lump by the téléphone Company in 
exchange in the wliole or in part for téléphone licenses. 

"The case as put is one of the receipt by the téléphone company of cer- 
tain shares of capital stock, in addition to the annual reniais for which it 
has accounted to the Western Union. 

"The case stands, therefore, on the propositions of law and equity which 
wé hâve aiready stated; that is to s.iy, that the téléphone company has re- 
ceived certain assets in addition to reniais by name, which it must account 
for under the first paragraph of article 1, unless tlie contract elsewhere 
clearly permits otherwise. 

"We find nothing in the case whieh raises any practical issue except the 
spécifie matter which we hâve discussed, and that we flnd to be llmited to 
certain sliares of stock iilleged to l(ave been received by the telenhone com- 
pany. We therefore détermine that the only issue is the ascertainment as 
to certain shares of stock received by the téléphone company since Novem- 
ber 1, 1879, in considération, in whole or in part, for llcenses to use télé- 
phones, and as to the incidentals appurtenant thereto." 

Taking up the contract of November 10, 1879, the opinion says: 

"It is not necessary to set out with great fullness the contract in issue. 
It has been abstracted in the opinion of the learned .nidge who heard the 
case in the Circuit Court, and a gênerai statement of its purview with ref- 
ert'i f-e to the topics which bear on the question at bar will be sui'Iicient. 
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The respondent has very well stated its gênerai features in substantlally 
the foUowing language: The Western Union, a well-establlshed corporation 
with a large capital, controUing continental telegraphing, was, also, previous 
to and at the time the contract was made, carrying on a more or less exten- 
,sive téléphone business. The téléphone conipany, then a coniparatively new 
and sniall corporation, was whoUy eugaged in téléphones, aiul, by virtue of 
its patents, clainied an exclnsive right. Nunierous snits wei'e pending for 
a détermination of the resiiective riglits under the several téléphonie patents 
owned or controlled by the parties. The AVestern Union desired to protect 
its télégraphie business ugainst possible inroads hy telejihones. And, under 
those eirctimstances. a compromise was reiiched, and this contract was exe- 
euted. Its principal features are earefully framed provisions for the pro- 
tection of the Western Union telegraiihic System, and a lease and transfer 
by it to the téléphone company of its interests in the teleiihonic^ T>atents, its 
téléphones and téléphonie exchaiiges. witli an agreement that the Western 
Union should receive a certain proportion of therentals or royalties which 
should corne to the téléphone company." 

Ih considering the construction and effect of the contract, the opin- 
ion says that it created relations between the parties of a fiduciary 
character : 

"In contemplatJng the construction and effect of the contract we must 
flrst of ail consider that the relations of the parties to it were of the fidu- 
ciary character to which we hâve referred ; so that the téléphone company. 
as the sole holder of the joint interests. left in exclusive control thereof, 
was bound to the underlying rule that, neither direetly nor indiréctly, nor 
by any artifice whatever, shonld the Western Union 1)6 dei)rived of its share 
1q the net profits of the liéénses. or leases, whatever form they niight as- 
sume, uniess and except as expressly so provided." 

"It is also true that, other than with ' a technical trustée, this contract 
left a large discrétion with the téléphone company, and did not bind it to 
any particular rule of diligence or skill. Nevertheless. this gênerai equity 
requires it to acconnt with the utmost good faith for what concerns the com- 
mun Interests. This equity is effectuai, universal. and unyielding, and we 
must aoproach the contract in the light of it, and give the Western Union 
the fuli beneflt thereof." 

Ag-ain, on this point the court says : 

"Uike the other équitable rule to which we hâve referred, this one is also 
efficient, far-reachiug, and absolute; so that, beyond ail question, in view 
of the équitable obligations resting on the téléphone company vt'liich we hâve 
described, and even under the rules of the common law, eontracts of this 
character must be so construed and applied that the portions of the présent 
contract which we bave cited eompel the téléphone company to account for 
the shares of stock for whicli the accounting Is asked, under the circumstances 
stated by the master. precisely as it would be required to account for any 
gross addition to reniais which it might hâve roceived in the form of a sum 
of money, uniess something can be t'ound in the contract which shows that 
the parties bave stipulated otherwise. The underlying equities which we 
hâve described are so strong that they are not lightly to lie set aside, nor 
can they be ignored on account of niere inferenees ingeniously drawn from 
circumstances. or from anythiiig excent what anncars clearlv on the face of 
the contract or what is clearly inconsistent with the opération of its provi- 
sions." 

The court then proceeds to a discussion of the provisions of the con- 
tract, and particularly of the first paragraph of article 1: 

"The contract in suit took effect as of November 1, 1879, and ran for 17 
years. It covered the whole United States, with sundi'y exceptions which 
need not be named hère. The Western Union and corporations it represented 
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are descrlbed in It as the party of the flrst part, and the téléphone company 
as the party of the second part. The contract opens with a requirement that 
the téléphone company pay to the Western Union 'upon ail téléphones used 
In the United States under any license' froni the téléphone company, 'unless 
expressly excepted, a royalty or bonus of 20 per cent, of ail rentals or royal- 
ties actually received or rated as paid, in aecordance wIth the provisions of 
the contract, from licenses or leases for speaking téléphones.' Article 1, par. 
1. It then provides for a déduction of certain allowances, whlch does not 
trouble us. It then proceeds as follows: 

" 'Concerning the sum which is to be taken as the gross rental or royalty 
for the purpose of the preceding article, it Is declared and agreed' 'that 
ten dollars per annum for each téléphone, where only one is used at a ter- 
minal or station, and flfteen dollars per amium for a pair of téléphones 
composed of an Instrument used for sending and another Instrument used 
for receivlng, used at one terminal or station, are recognized as the présent 
standard rates of gross rentals or royalties.' 

"The contract provides that the téléphone company may raise the rentals 
or royalties wlthout conférence with the Western Union ; but it prohibits 
the lowering of them wlthout its consent, except as the resuit of an arbitra- 
tion, the détails of which we bave no occasion to explain. It should be said 
in this connection that the contract makes spécial provision for téléphones 
whlch might be exported and sold abroad. but that, aside from this, the uni- 
torm practice of both parties to the contract, if not thelr univer-sal practlce, 
was, and had been, not to sell téléphones, but to lease for anniial rentals. ïhe 
master reported that 'the rentals had corne to be nearly uniforni in the dif- 
férent classes of 'business at about the rates mentloned in the contract' It 
appears, however, by the answer that the rentals and royalties named in the 
contract had ever since been the same, with the exception that the price for 
a pair of téléphones had been raised to $20. We do not find that there Is 
any dispute arising out of this fact; but we speak of It beeause It illus- 
trâtes a proposition as to which there should be no question made before 
us. There is no prêteuse whatever for any claim to the effeot that the word 
'rated,' or the word 'standard,' or any other word or expression in the con- 
tract. establlshed a fixed license fee, so far as the relations between the 
parties to this litigation are concerned. Numerous paragraphs, some of which 
we wlll refer to hereafter, expressly provide for Increasing the rates, and 
for the Western Union sharing In such increase. The word 'standard' could 
hardly be justly construed as leading In any other direction ; and, if it could 
be, the context would show that It was raerely an unfortunately chosen 
word, overruled by various other portions of the contract. 

"Every word contained in the following expression in the first paragraph 
of article 1, naniely, 'ail rentals or royalties actually received or rated as 
paid,' etc., can hâve, and should h'ave, Its full effect. The words 'actually 
received' relate to whatever may eome In hsmd, whether on the basls of the 
'présent standard rates.' or from licenses for which more than the 'présent 
standard rates' might be paid. Therefore It Is useless to contend that the 
contract eontemplated any fixed sum as a maximum which the Western 
Union must be content with ; whlle, on the other hand. the expression which 
we bave Just cited from the flrst paragraph of article 1 was entirely In Its 
Interest, givlng it the minimum named license rate, even if the téléphone 
company sold licenses below that rate, èxeept as provided in the contract, 
and, also, glvIng It the benefit of ail rentals or royalties received in excess 
of that rate, whatever the excess might be." 

In discussing the meaning of the words "rentals or royalties," the 
court says : 

"On the whole, this expression In the first paragraph of article 1, *all 
rentals or royalties actually received or rated as paid,' Is, on any method 
of construction, whether llteral or otherwlse, flexible, and favorable to the 
complainant; but, after ail, the fundamental rules of construction whlch 
we hâve sald apply to this contract, eut under this refined discussion as to 
the literal meaning of particular words and phraseology. '•'''' * The 
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case in this respect stands exactly the same as though the téléphone Com- 
pany liad received the équivalent of thèse shares in money, or had imme- 
diately converted them iuto money. For ail présent purposes the transaction 
Is to be scrutinized in the light of the fact that ail questions as to the nature 
of the assets received are immaterial." 

The court continues : 

"Xhe respoudent's case Is built up on infereuces, and it therefore rests upon 
it to show that thèse inferenees so work iuto the body of the eontract as to 
render it inconsistent with the application of the positive equities which 
vve hâve said underlie Instruments of this character. One proiwsition urged 
upon us is that, In this long eontract, carefully franied between parties who 
were comi>eteut to provide for contingencies of the character we are con- 
sidering, the constant use of the words 'rentals' and 'royalties.' and the réf- 
érences to annual rates, niust be accepted as a positive exclusion of any 
other benefit to corne to the Western Union. But the mère fact of numerous 
répétitions, especially in long contracts, does not prove that they are not 
vain. * * • 

"Even if a literal interprétation, on the rules insisted on by the respondent, 
be given effect, it would easily be met by a déduction from vphat we hâve 
already said as to the meaning of the word 'rentals,' or 'annual rentals.' 
That which eau be made certain is certain ; and, whatever form rémunéra- 
tion takes, if it can be reduced mathematically to a rental, or annual rental, 
it is sufficient for even the most literal rules of construction. If, for exam- 
ple, in lieu of the 'ten dollars per annum,' named in paragraph 2 of article 
1, the téléphone conipany received, either in shares of stock or money, $100 
for a 10 years' license, which seems to hâve been commonly granted, or $170 
for a perpétuai license, which would mean the entire 17 years for which the 
eontract ran, either hypothesis readily computes an annual rental of $10; 
and, if received in advance, it must likewlse be accounted for In advance. 

"But, from what we hâve, already said, it follows that ail this Is a mère 
play on words. The course of business at the time the eontract was made 
leads to the just conclusion that the parties thereto were not contemplating 
the taking of lump sums as a considération for licensing téléphones for the 
period of the eontract or the larger portion thereof ; but, if the respondent 
did this, and thus departed from the spécifie mode of doing business then 
customary, it nevertheless reniained justly chargeable under a true construc- 
tion of the broad provisions of paragraph 1 of article 1." 

With respect to prior contracts, and correspondence between the 
parties, in their bearing on the construction of the eontract of Novem- 
ber 10, 1879, the court makes the following observation: 

"On the whole, the eontract before us exhibits on its face sufflclently for 
présent purposes the exlsting condition of things; and, aside from what Is 
disclosed by it and thlngs of common knowledge, the matters which hâve 
been so elaborately pressed upon us cannot safely be permitted to change 
the just construction of what we find in the instrument Itself. So far as it 
goes, it is reasonably clear ; and its application to any conditions, which its 
terms do not in fact anticipate, must be determined by the fundameutal rules 
of law which we hâve already explained." 

The court then discusses what it terms the "defendant's leading 
proposition," which relates to its exclusive right under the eontract to 
carry on the exchange business and to sell that business to others in 
the form of a perpétuai license : 

"The leading proposition of the respondent is based on one of the master's 
findings, which must be accepted as a fluding of law, and has weight only 
accordingly. After stating, as we hâve already said, as a matter of fact, 
that nothing was paid for thèse shares of capital stock except an 'exclusive, 
perpétuai license,' he states, at another point, as follows: 

" 'The défendant considered it was selllng its exclusive right to carry on 
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the business, and that, In whatever way the value of this riglit was realized, 
it is the exclusive owner of It ; and I so flnd.' 

"TMs proposition is nmde by tbe téléphone company the burden of Its 
case. Thls word 'exclusive' is deduced from pai'agraph 1 of article 12 of 
the contract, and paragrapU 1 of article 13, in eacti of whlch the word 'ex- 
clusively' appears, as will be shown by the following traiiscripts thereof: 

" 'The rlght to ail uses of the téléphone on wires of a district or exchange 
System is to reniain exclusively with the party of the second part, exceptiug 
such temporary susiienslon of the application of this contract to certain lo- 
ealitles as bas been already herein provided for. 

" 'The right to connect téléphonie district or exchange Systems for tlie 
purpose of Personal conversation betvs'een persons at the instruments, and 
the right to use téléphones on ail lines not fornilng a part of a téléphonie 
district or exchange System for such Personal conversation (except so far 
as licenses for private lines are to be granted to tbe party of the first part 
under article 14), are to remain exclusively with the i)arty of the second 
part, and those llcensed by it for the purpose.' 

"The respondent says that, for success, the llceiisees of the exchanges 
required not only téléphones, but a monopoly ; 'they,' the llcensees, 'needed 
the exclusive rlght to do business in the district.' And it adds: 'This mo- 
nopoly which the llcensees wanted to buy the défendant had for sale ; and 
the défendant sold it to the llcensees for a share of their capital stock.' 
The respondent réitérâtes that the téléphone conipany's contraots of leases, 
by virtue of which it reeeived sundry shares of stock, conveyed much more 
than the rlght to use téléphones, because each transaction was an outrigbt 
sale of its monopoly of the exchange business for the locallty concerned. 

"Thus ' the respondent rests its case mainly on the word 'exclusively.' 
found Ih the extracts we hâve made from articles 12 and 13. But It is clear 
that, for the purposes of this case, this vi'ord bas no légal force. * * * 

"Althôugh the téléphone company had certain exclusive rights under the 
contract, as between it and the AVestern Union, any exclusive rights whlch 
It granted to its llcensees were not the same, but they merely spruug ont of 
them ; because it was entirely at the option of the téléphone company to 
grant licenses which contalned no feature of exclusiveness. The fundamental 
and eontrolling proprosition, however. is a simple one. The relations wevv 
so complicated that almost every provision of the contract in snit. ' if not 
every one, is sub.iect to certain incidental exceptions ; but, aside from that, the 
téléphone company held under it a right to issue licenses exclusively foi' 
exchange uses indenendently of any terminology to that effect. precisely as 
it had a rigbt to grant licenses exclusively for' private Unes, or for speaking 
tubes, or for any other spécial class of uses. So that, so far as this case is 
concerned, It may well be said, witbout any limitation, that the téléphone 
company, from the mère force of the contract. as construed by the law. 
might grant exclusive rights wltb référence to every use to wliich the télé- 
phone could be put. It' was In the power of the telenhone company to con- 
tract with a corporation in Boston to grant it an exclusive license for that 
city, for a term of years. or perpetually, sUblect to certain inévitable excep- 
tions, for ail sneaking-tube pUrposes, or a like exclnsive license for ail pri- 
vate Unes. With référence to each of the same, the telepîione company ac- 
qulred exclusivel.v tbe sanie monopoly that it did as to téléphonie exchanges: 
but the resnondent rests its case on this verbal distinction, and, inasnmch. 
as the distinction is entirely immaterial In this connection, its case falls 
through." 

The court then proceeds to account for tlie use of the word "ex- 
clusively" by a référence to and discussion of other provisions of the 
contract. 

In closingf the court refers to what is excluded from the accountiiig, 

to the practice governing the accounting, and to other kindred matters: 

"We exclude from the accounting anythlng recei^-ed by the téléphone com- 
pany in any form which was properly the éiiulvaleut of what it possessed 
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tlie (lay as of which the contract vvent into effect ; tbat is, November 1, 1879. 
As. for example, so far as at that time the téléphone Company had glven 
iiny llcense. if there were any such, involved in any contract entitling it at 
the end of a spécifie period to receive a surrender of the whole or any part 
of the plant or other incidents of a téléphonie exehange, and so far as sub- 
séquent to November 1, 1879, the téléphone compiiny surrendered such option 
aud gave a new license, reeeiving an obligation for the usual rentals or 
royalties, and certain shares of corporate stock, such portion of such cor- 
])orate stock as represented the value of the option surrendered pertains to the 
téléphone corapany, and is not to be accouuted for. It niay, aud probably will, 
be diffleult to niake this apportionment ; nevertheless, if there are any condi- 
tions existing as we bave stated, the apportionment must be made as can be 
best done. In this connection, we repeat that we do not intend bereby to con- 
clude or preclude any questions with référence to dividends or Interest, and 
ail such questions are reserved, so far as we are coucerned, until the case 
«onies to us again from the Circuit Court, if it ever does. 

"Oî course, the accounting, accordiug to settled practice in equlty, will 
be brought down to as late a period as is practical ; and, ail parties having 
already had fuU opportunlty of bringlng into the record ail facts essential 
to thé final accounting, each must. on such accounting, be eonflued to the 
présent record exeept so far as equity shall require otherwise. 

"In view of the state of the record Ibus Sfioken of, it is proliable that we 
«ould proeeed furtber, and dispose eonsiderably of the Issues involved in the 
accounting; but the proper practice is that pointed out in Chicago, Milwau- 
kee & St. Paul Railway v. Tompkins, 176 U. S. 107. 179 [20 Sup. Ct. :K6, 44 1>. 
Kd. 417]. In the form in which this case cornes to us — that is, on a gênerai 
flnding against the complainants — it might be impractlcable for us to go fur- 
ther into détails without doing injustice. However. we are entitled to avall 
ourselves of the relief which cornes from the rule stated in the case just 
•clted." 

This opinion may be smnmarized as follows : 

The court find,s the relation of the parties imder the contract of 
November 10, 1879, to be of a fiduciary character. This is funda- 
mental, and lies at the basis of the opinion. 

It finds that the subject-matter of the contract was téléphone pat- 
ents, which were combined in the hands of the Bell Company and sub- 
ject to its control. 

It finds that, under thèse circumstances, the Bell Company should 
not be permitted by any change in its methods of carrying on the télé- 
phone business, or of realizing the profits of that business, to deprive 
the AVestern Union of its just share of the proceeds under the funda- 
mental covenant of the fir.st paragraph of article 1 of the contract. 

It finds that the only issue in the case relates to certain shares of 
stock received by the Bell Company for licenses to use téléphones. 

It finds, by adopting the first master's finding, that nothing was 
paid for this stock exeept the exclusive perpétuai licenses. 

It finds that this stock comes within the broad terms of the first 
paragraph of article 1 of the contract of November 10, 1879, unless it 
should be found that thèse terms are limited by the other provisions 
of the contract. 

It finds that, upon the true construction of the other provisions of 
the contract, the broad terms of article 1 are not so limited as to ex- 
clude this stock from the accounting required by that article. 

It finds that the contract does not limit "rentals or royalties" to any 
fixed sum in money, and that they include this stock as well as money. 
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It fihds that the word "exclusively" in the first paragraph of article 
12 and the first paragraph of article 13 of the contract does not conf er 
upon the Bell Company such an exclusive right to carry on the ex- 
change business and the extraterritorial business that it may sell this 
monopoly in the form of a permanent license to use téléphones, and 
not account to the Western Union for stock received in considération 
of such a license. 

While conceding the right of the Bell Company to carry on the ex- 
change business or the extraterritorial business, in whole or in part, 
and receive the profits thereof , it holds that, under the broad terms of 
article 1 of the contract, the Western Union is entitled to share in any 
money or stock which the Bell Company has received as a considéra- 
tion for the grant of any license to use téléphones. 

It finds that there should be excluded f rom the accounting anything 
received by the Bell Company in any form which was properly the 
équivalent of what it possessed on November 1, 1879, the day the con- 
tract went into efifect ; and cites, as an example, the value of the option 
to take over the plant of the hcensee company which it possessed un- 
der the short-term licenses, and which it surrendered under the per- 
manent licenses. 

In a word, the Circuit Court of Appeals decided the single issue 
raised by the bill in favor of the Western Union; that is, it decided 
that the stock received by the Bell Company for perpétuai licenses to 
use téléphones was rentals or royalties for licenses to use téléphones 
within the meaning of the first paragraph of article 1 of the contract 
of November 10, 1879, and therefore subject to the accounting under 
that paragraph. At the same time the court excluded from the ac- 
counting anything received by the Bell Company which was properly 
the équivalent of what it possessed on November 1, 1879, the day the 
contract went into effect. 

Under the decree and opinion of the Circuit Court of Appeals, the 
master has found that the plaintififs were entitled to 20,087.8257 shares 
of stock and $2,579,914.64 in cash. The master excluded from the 
accounting the stock (and dividends) received by the défendant under 
four of thèse license contracts. Thèse hcense contracts contained spé- 
cial features which brought them, in the opinion of the master, within 
the exemption laid down in the opinion of the Circuit Court of Ap- 
peals. 

Since the plaintiffs' exceptions are mainly confined to the rulings 
of the master excluding the stock in thèse four particular cases, we 
will first consider the defendant's exceptions, which raise questions of 
a more fundamental character. 

The défendant bases its exceptions to the master's rulings largely 
upon two main propositions : 

(1) The rentals and royalties to be accounted for under the contract 
oî November 10, 1879, are limited to the sum paid by the téléphone 
user to the Hcensee company, and do not include the sum paid by the 
Hcensee company to the défendant. If this proposition is sound, it 
follows that this stock is not rentals or royalties and is not subject to 
any accounting, since it was received by the défendant from its Hcensee 
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companies and not by the licensee companies from their téléphone sub- 
scribers. 

(2) If this stock is rentals and royalties, then only such portion of 
the stock is subject to the acco.unting as may be attributed to the right 
to use téléphones, and the défendant is entitled to show, under the 
décision of the Circuit Court of Appeals, the various other considéra- 
tions for the stock, both within the terms of the license contracts and 
outside of the license contracts. 

We will consider thèse propositions in their order: 

I. The défendant requested the master to rule: 

"That the rentals and royalties to be accounted for are confined to thoise 
portions of the rentals and royalties received by the licensees of the défend- 
ant from their subscribers which were required by the license contracts issued 
by the Bell Company to be paid over to it." 

The master declined this request and ruled: 

"ïhat the contract of November 10, 1879, applied and was intended to ap- 
ply to ail rentals or royalties for téléphones paid by the licensee companies 
to the Bell Company, and was not confined to those paid by the téléphone 
users to such licensees ; that, while the contract did not specify any but 
money rentals, It did not in ternis confine the plaintifïs' rights to such rentals, 
but applied In gênerai terms to 'ail rentals or royalties actually received' by 
the Bell Company, as well as to those which should be 'rated' or conclusively 
presumed to be received by it, whether in fact received or not. In short, that 
the contract provided for a share of the Bell Company's total net recelpts in 
the form of rentals or royalties from licenses or leases for spealiing télé- 
phones, or, as stated by the Circuit Court of Appeals, a 'share in the net 
profits of the licenses or leases' for speaklng téléphones." 

This ruling of the master was clearly right, since it was in accord- 
ance with the opinion of the Circuit Court of Appeals. It may be 
said that, if anything was determined by the Circuit Court of Appeals, 
it was that this stock, in whole or in part, was rentals or royalties for 
licenses to use téléphones. That was the only issue in the case. 

The défendant insists, however, notwithstanding the décision of the 
Circuit Court of Appeals, that it is necessary, as a starting point in 
this accounting, first to define the meaning of rental in the contract 
of November 10, 1879, and then to foUow that définition to its logical 
conclusion. 

It further insists that rental means the sum paid by the téléphone 
user to the licensee company, and that the adoption of this meaning 
makes the construction of ail thèse contracts clear, intelligible, and 
simple. 

The difficulty with this whole line of argument, which permeates 
the defendant's able and elaborate brief, is that it is based upon the 
assumption that the Circuit Court of Appeals has not decided this 
fundamental question. In view of thaf décision, however, it may be 
said that we are not now concerned with any theory of rental, and 
that the question whether rental means the sum paid by the tél- 
éphone user to the licensee company or the sum paid by the licensee 
company to the Bell Company is not open upon this accounting. 

An examination of the record shows that this question of the mean- 
ing of rental in the contract of November 10, 1879, is the same ques- 
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tion which was passed upon by the first master, the Circuit Court, and 
the Circuit Court of Appeals. 

The two défenses to this suit upon which the défendant relied were 
as foUows: 

(1) This stock is not rental within the meaning of the contract be- 
tween the parties. 

(2) This stock represents the sale of the exchange business to vari- 
ous licensee companies. This business belonged to thé défendant un- 
der the contract between the parties, and it had the right to sell this 
business in the forni of a permanent license. 

Both of thèse questions were decided in favor of the défendant by 
the first master and the Circuit Court, and both of thèse questions were 
decided against the défendant by the Circuit Court of Appeals. 

The first master specifically found that, upon the true construction 
of the contract between the parties, "rental" means the standard an- 
nual cash rental, and the Circuit Court affirmed this ruling. The Cir- 
cuit Court of Appeals specifically held that upon the true construction 
of the contract between the parties rental was not so limited, and in- 
cluded this stock for which the plaintiffs asked an accounting. 

Before the first master, the Circuit Court, and the Circuit Court 
of Appeals, the défendant said that rental means the standard cash 
rental. The défendant now says that rental means the standard- cash 
rental paid by the subscriber. I can see no substantial difl^erence in 
thèse statements. This whole argument of the défendant as to the 
meaning of rental or the true theory of rental in the contract of No- 
vember 10, 1879, is only an élaboration and extension of the argument 
which convinced the first master and the Circuit Court, and which was 
disapproved by the Circuit Cotirt of Appeals. 

II. We come now to the defendant's second proposition— the con- 
sidérations which were given for this stock. 

Upon this point the master states the defendant's gênerai position 
as follows:" 

"Défendant claimed that the stocks reeeived by it are not to he attributed 
solely to the right or license to use téléphones, but to varions considérations, 
both within and outslde the terms of the license contracts. Its daim to that; 
effect was set up in its discharge as follows: 

" '(3) ïhe stocks and moiiey claimed by the plaintiffs in said charge were 
reeeived by the défendant in retnrn for jiroperty. Options, and other rights 
possessed by the défendant on Noveniber 1, 1S79, or for considérations other 
thau the licensing of téléphones.' " 

Upon this point the master excluded the évidence of considérations 
outside the terms of the license contracts, and with respect to the 
license contracts he ruled as follows : 

"But I ruled, upon examination of the contracts and accompanying licenses, 
ail of which were in évidence before me, that, while rhey related to ji diversity 
of circumstances and involved différent détails and différent cases, in suli- 
stance they granted only the right to use and rent téléphones, as set forth 
in the annesed license agreemeiits." 

Stated more fully: The défendant contended that under the déci- 
sion of the Circuit Court of Appeals the recovery by the plaintiffs un- 
der article 1 of the contract of November 10, 1879, was limited to such 
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portion of this stock as may be attributed to the right or license to use 
téléphones, and that the défendant was entitled to show various other 
considérations for this stock both within and outside the terms of the 
license contracts. Among thèse other considérations the défendant 
claimed the following: 

(1) Value of connection with the Bell system. 

(2) Value of right to use subsidiary apparatus. 

(3) Value of right to carry on extraterritorial business. 

(4) Value of surrender of options. 

The master limited his inquiry into this subject of considération to 
the license contracts themselves, and excluded the defendant's testi- 
mony as to the value of considérations outside thèse contracts ; that 
is, the value of considérations involved in the licensee's connection 
"with the great Bell organization, protection against patent suits and 
infringements, financial assistance, the services of its great engineer- 
ing and electrical talent, the connection with its extraterritorial lines, 
and the whole extraterritorial business." 

Before taking up the spécifie rulings of the master on this question 
of considération, we will ref er to some gênerai observations which bave 
a bearing on the question. 

At the hearing before the first master upon the question of the con- 
sidérations which were given for this stock, the défendant does not 
appear to hâve attached any importance to the considérations which are 
now relied upon, such as the value of the connection with the defend- 
ant's System, the value of the right to use subsidiary apparatus, the 
value of the right to carry on the extraterritorial business, and the 
value of the options. 

The defendant's position before the first master on this question was 

as f oUows : 

"The shares in controversy were received in considération of tlie defend- 
ant's consent not to carry on the exchange bnsiness, and are in fact a mode 
of receiving Its share in the profits of the hnsiness." 

In fact, before the first master there was no dispute as to the con- 
sidération for the stock ; and the first master accordingly found as 
f ollows : 

"The défendant considered that it was selling its exclusive right to carry 
on the business, and that, in whatever way the value of this right was real- 
Ized, It is the exclusive owner of it, and I so find." 

The first master further found that nothing was paid for this stock 
except the exclusive perpétuai license, and the Circuit Court of Ap- 
peals adopted this finding. The first master also refers to thèse licenses 
as agreements by the Bell Company to share in the profits of its li- 
censees "without putting into the common stock anything but a license 
to use téléphones." 

On this question of considération the position of the défendant be- 
fore the first master, the Circuit Court, and the Circuit Court of Ap- 
peals was this : 

The considération for this stock was the sale of the exchange busi- 
ness, which the défendant believed it was entitled to under tlie con- 
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tract of November 10, 1879, and the means or instrument by which 
the sale was efïected was a permanent license to use and rent télé- 
phones. 

This position is supported by the circumstances under which thèse 
permanent Hcenses were issued. 

The défendant had issued a short-term license, usually five years, 
with the right to take the plant at cost on its termination. At the 
termination of this license the défendant could adopt one of two 
courses : It could take over the plant and carry on the exchange busi- 
ness îtself, in which case it would be entitled to ail the profits of the 
business, subject to the payment of the standard cash rentals for tél- 
éphone instruments ; or it could sell the right to carry on the business. 
It chose the latter arrangement ; and, in considération of the perma- 
nent license, it received one-third of the stock of the licensee Com- 
pany. 

There was no substantial différence between the short-term license 
and the permanent license except this élément of perpetuity. Ail those 
things which the défendant now claims were considérations of value in 
the permanent license other than the right to use téléphones entered 
into and formed a part of the short-term Hcense; and yet in the case 
of the short-term license the défendant received nothing for thèse 
considérations. If stock had been received under a short-term license, 
I do not see why the défendant could not hâve argued with almost 
equal force that the right to use téléphones was only one of many con- 
sidérations both within and outside the license contract, which moved 
from the défendant to the licensee company. 

The defendant's counsel say in their brief at the présent hearing 
that there is no substantial différence between the short-term license 
and the permanent license except this élément of perpetuity: 

"There was no substantial différence between the provisions of the short- 
term Hcenses and the permanent licenses, except that the former were lim- 
Ited In duratlon and the latter were perpétuai, and that the net cash rental 
pald by the operatlng company was, In some cases, Increased. The option 
herelnafter referred to was reserved In each form of license; but In the 
short-term license was, of course, avallable upon the termination of the li- 
cense as well as in case of forfeiture, and In the perpétuai license was, nat- 
urally, avallable only in the case of forfeiture." 

Again, in speaking of the defendant's revenue, the brief says : 

"The Bell's recelpts, under its con tracts and licenses, were in three forms: 
(1) Annual cash payments of so much per téléphone; (2) annual cash pay- 
ments of a percentage of extraterritorial tolls; (3) a stock payment made 
when the permanent contract was made." 

This indicates that the stock was received in considération of a per- 
manent license as distinguished from a short-term license. 

Mr. Fish, counsel for the défendant, admits that the licensee com- 
panies were given the same advantages under the short-term licenses 
as under the permanent licenses, without considération ; in other words, 
that the only différence between the two forms of license was the per- 
manency of the arrangement. Mr. Fish says: 

"Each one of thèse short-term contraets contains the standard provision 
for the payment of standard téléphone royalties. There is no question about 
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that. When the people made those eontracts, they got a license on standard 
terms and the support and co-operation of the parent company for this short 
term, this trial i)eriod, at the end of which time they lost everything (except 
that their investmeut was protected) unless they had made good, so that the 
parent company was wllllng to nialje with them a permanent arrangement. 
They dld, in almost every case, make those permanent arrangements, thus 
coTering the whole country, and in making those permanent arrangements — 

"Coït, J.: They got the accessories, dldn't they? They got the call bellsV 

"Mr. FIsh: During the short term, yes, your honor, they got the call bells, 
and they got other rights, but they got them ail simply in a tentative fashion 
while the business was belng built up and they were being trled ont. When 
the end of five years came, what happened? The téléphone company said to 
those men: 'You hâve made good, and now we want to talk with you about 
a permanent relation.' 

"Mr. Benton: They paid for ait thèse things on the short-term contract^ 
Mr. Fish. They paid for everything they got. 

"Mr. Fish: Paid cash? 

"Mr. Benton: I understand, but they paid. 

"Mr. Fish: Paid cash for the apparatus, you mean? 

"Mr. Benton: Ton were putting it as though they were given things. 

"Mr. Fish: They were given things, no question about that. 

"Mr. Benton: What? 

"Mr. Fish: They were given ail thèse things that the company had to give. 
They were given the right to get ail the apparatus and at standard rates ; 
they were given the other things that are named in tbe contract; and they 
were given the help of the téléphone company during ail this time. They were 
given everything that the Bell Company had for this short-term beeause they 
were trying them out. 

"When it cornes to the question of the permanent arrangement, let us see 
what the attitude of the local people was. It is clear. if you study this situ- 
ation, what It was. The téléphone company said: 'Now. at the end of that 
contract we ean take that business and hâve it for ail time without paying 
you a cent except the cost of this plant' — .iust your investment. 'Now we 
don't want to do that ; we want you with us. We will make a permanent 
arrangement with you, instead of taking your plant away and dolng the busi- 
ness and taking ail the profits ourselves. You will continue to reçoive license 
fées and royalties for the use of the téléphones as has been done under the 
Bhort-term contract, and we will take a percentage of your stock to repre- 
sent our share of the profits of the business ; ail of which we might take by 
exercising our rights under the short-term contract and doing the business 
ourselves, if we chose.'" 

Thèse facts and circumstances, in my opinion, hâve a distinct bear- 
ing on the question whether the défendant received this stock for con- 
sidérations other than the perpétuai right to use and rent téléphones. 

Corning now to the spécifie rulings of the master on this subject of 
considération, we find that they may be conveniently considered under 
two heads, and in the following order : (1) The considérations within 
the terms of the license eontracts ; and (2) the considérations outside 
the license eontracts. 

1. As to the considérations within the terms of the license eontracts 
the master ruled as f ollows : 

"That the eontracts and licenses, taken together, showed that their whole 
scheme and purpose was to grant the right to use and rent téléphones, upon 
the terms and conditions named in the eontracts, and suliject to the restric- 
tions and limitations set out in the licenses; that everything else contuined 
in the licenses was incidental and subsidiary to that main grant; and that 
the licenses were strictly and in the full sensé 'licenses or leases for speaking 
téléphones, exclusive of call bells, batteries, wires. and other appliances, or 
services furnished or performed,' and essentially nothing else, and thus with- 
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In the terms of the flrst paragraph of the contract of November 10, 1870, ex- 
cept that in the Connecting line or extraterrltorial licenses there were two 
considérations expressly reserved to the lieensor, uauiely, tlie rental and roy- 
alty for téléphones, and 'in addition to said téléphone rental and royalty, and 
in considération of the further rlghts and privilèges hereby granted, one- 
foiirth of the lessee's gross receipts from subscrlptious and tolls' ; the further 
rights and privilèges referred to being the right to construct and use Con- 
necting lines between exchanges." 

With respect to the considérations for the grant of thèse licenses, 
which are expressed in the license contracts themselves, the master 
found as follows: 

"In almost ail cases several license forms were annexed to the contracts, 
though in a few cases the contracts embodied the license, and in a few other 
cases nothing but license forms were used. The contracts usually reeited 
that the lessee held certain licenses issued by the lessor, or had acquired the 
liusiness and licenses of certain lessees of the lessor, and desired to snrrender 
sueh existing licenses and obtain the permanent licenses annexed in their 
stead. It was agreed that the licensee should surrender and the lieensor 
sliould accept the surrender of the former licenses, and that the lieensor 
should thereupon exécute and deliver to the licensee new licenses for ex- 
change purposes, extraterritorial lines, and private lines, in the forms an- 
nexed to the contract. In some cases it was then provided that 'in considér- 
ation of the grant of said licenses' or 'in considération of the grant of the 
right to use and rent téléphones as in said several agreements hereto annexed 
set forth, and in addition to the rentals, royalties and other payments therein 
provided for,' and 'in payment (or part payment) for the grant of said li- 
censes,' but most freiuiently 'in considération of the preraises,' the licensee 
should, upon the exécution of the license contracts, issue to the Bell Company 
certain portions of its existing capital stock, with a provision for the issue of 
a like prowrtion of any future inereases thereof without further payment or 
considération. Others of the contracts, but the smaller portion of them, had 
spécial features, and the considérations were variously expressed, but the 
above were the typieal statements of the considérations." 

It thus appears that the considération named in some of thèse con- 
tracts was expressly stated in the f ollowing language : "In considéra- 
tion of the grant of the right to use and rent téléphones." In référ- 
ence to this the master says : 

"That the literal construction of some of thèse statements of the considéra- 
tion of the contracts was against the defendant's contention was recognized 
by its counsel ; but it was contended that ail the provisions of the contracts 
and licenses taken together showed that they involved many other considéra- 
tions than the mère licensihg of téléphones, and that the stock was taken 'for 
a considération entirely other than the téléphone instrument itself.' " 

[1] Notwithstanding this spécifie language in some of the license 
contracts, the défendant claimed that there appeared in the licenses 
that there were other considérations given for this stock than the right 
to use and rent téléphones. 

One of thèse important considérations was the right to use subsid- 
iary apparatus. 

With respect to this claim the master said : 

"The défendant claimed, as above stated, that one of the considérations for 
the stock, other than the right to use and rent téléphones, appearing in the 
licenses themselves, was the right to use and rent call bells, switchboards, 
and other sùbsidiary apparatus. The licenses contahied a présent agreement 
to deliver téléphones and a présent grant of the right to use them. They also 
contained an agreement that 'the lieensor will license to be used with such 
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téléphones the inventions in call bells, switclies, swlteliboards and other ap- 
paratus ueeded for sucli téléphone lines, whicU it can so license, upon sueh 
royalties as it may from time to time establish. not greater than those flxed 
for others under similar circumstances ; but such call bells, switches, swltch- 
boards, and otJier apparatus shall be used only with téléphones licensed by 
the lessor.' Exchange license, forin 109 D (5), O. R. 439 ; extraterritorial li- 
cense, form 113 D (6), O. R. 454. 

"I found that the rlght to use the subsidiary apparatus and applianees was 
essential to the practical and profitable use of the téléphone itself, and was 
in that sensé invaluable; but I ruled that it was not granted by the contracts 
or licenses for which the stock was received, but rested upon an independent 
future considération, outside of those contracts and licenses, and that the 
agreement to grant it was a necessary incident of the license to use the télé- 
phone instruments themselves. I found It to be a fair, if not a necessary, 
Inference from ail the facts and circumstances of the case that, after the 
discovery of the practicability and value of exchanges and Connecting lines 
(which had talîen place before the making of the contract of November 10, 
1879), ûo prudent person would bave taken a license for téléphones for ex- 
change or extraterritorial purposes, and expended money under it, without 
a binding agreement for a license for subsidiary apparatus ; and that this 
agreement was therefore necessarily embodied in the license contracts, with- 
out a definite stipulation as to what should be exaeted for the license wheu 
issued, except that the royalties therefor which the llcensor should exact 
l'roni time to time should 'not be greater than those flxed for others under 
similar circumstances' ; and I ruled that it was immaterial in this connec- 
tion whether, as a matter of fact, the Bell Company did or did not, after 
the issue of thèse licenses, issue any additlonal licenses or exact any addl- 
aonal royalties for the use of this subsidiary apparatus, which ail the com- 
panies used, I therefore declined to make any senarate valuatîon of the right 
to use call bells, switchboards and other subsidiary apparatus. or to make 
any déduction from the stocks to be accounted for on aecount of that right." 

I agrée with thèse ruHngs of the master that the right to use the in- 
ventions in the subsidiary apparatus rested upon a separate and inde- 
pendent considération, and that at most this right was merely incidental 
to the main grant. 

Among the considérations other than the right to use and rent tél- 
éphones the défendant also included the right to carry on the extra- 
territorial business, and claimed that such right was a separate con- 
sidération for the stock, and must be excluded from the accounting. 

With respect to this claim the master said : 

"The extraterritorial business was proseeuted under licenses known as 
form 113 D (O. E. 449). Thèse licenses expressly stated (5, p. 453) that 'the 
right and license hereby granted is the right and license to use téléphones' 
on extraterritorial or Connecting lines. They provided (4, p. 452) that 'the 
llcensee shall pay to the llcensor a rental and royalty' on each téléphone. 
of the same amounts as provided in the exchange licenses, to wit, $10 per 
Instrument and .$20 per pair of instruments. They further provided, how- 
ever (8, p. 456), that the lessee should pay to the lessor, 'in addition to said 
téléphone rental and ro,yalt,v. and in considération of the further rigbts and 
privilèges hereby granted,' one-fourth of the lessee's gross receipts from sub- 
scriptioiis and tolls. The rights and privilèges other than the mère right to 
use and rent téléphones were the rights to erect Connecting lines between 
différent exchanges, to connect them with such exchanges, and to carry on 
therewith the extraterritorial business (1. pp. 449. 450 ; 3, pp. 450, 451 ; 6, 
p. 454). 

"Plaintiffs made no claim to participate in defendant's share of its licensees' 
gross receipts from subseriptions and tolls, being for a considération other 
than the i-ight to use and rent téléphones, but claimed the full right to par- 
ticipate in ail stocks received by défendant as rentals and royalties for tele- 
187 F.— 29 
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phones'under ttese extraterrltorlal Ucenses (Bill of Complalnt, O. H. pp. 13, 
16; Plalntiffs' notice to défendant, O. R. p. 338). And I so ruled. It is 
admltted : that défendant lias heretofore accounted to the plalntiffs for the 
cash rentals received from its extraterritorial licenses, and I ruled that it is 
also required to account for whatever stocks it received tliereunder in lieu 
of or in addition to cash rentals. 

"I ruled that the extraterritorial licenses, for whlch stock was In part 
taken, granted more than the right to use and rent téléphones on extra- 
territorial Unes, to wit, the right to construct such lines, conuect them wltli 
exchanges, and carry on a Connecting Une business with them ; and that the 
latter right rested upon a différent considération than the right to use and 
rent téléphones ; and also that the stock issued under the agreenients for 
such licenses waa attributable to the licenses as a whole and not to any 
separable part or feature of them. Eut I ruled that, as in the case of ex- 
change licenses, the main grant was of the right to use téléphones, as shown 
by the express déclaration of the licenses themselves that 'the right and 
license hereby granted is the right and license to use said téléphones' to carry 
on Personal communications between différent exchange districts over extra- 
territorial Unes, etc. (O. R. p. 453) ; and that the right to buUd, connect, 
and operate Connecting lines, etc., while important and essential to thèse 
particular licensees, as the right to use call bells and other subsidiary ap- 
paratus was Important and essential to ail llcensees, was nevertheless inci- 
dental to the main grant." 

I agrée with the master's rulings as to this claim. Thèse licenses 
expressly stated that the "right and Hcense hereby granted is the right 
and Hcense to use said téléphones." Further, so far as thèse licenses 
granted other things than the right to use téléphones, they either rested 
upon an independent considération or were merely incidental to the 
main grant. • ■ 

[2] 2. The défendant also claimed that considérations outside the 
license contracts were given for the stock, and must be excluded from 
the accounting. Thèse considérations were the "value of the relation 
which the licensees obtained to the Bell Company and to the Bell per- 
manent System," including "the advantages accruing from the con- 
nection with the great Bell organization, protection against patent suits 
and infringements, financial assistance, the service of its great engi- 
neering and electrical talent," etc. The relation created between the 
parties is termed by the défendant a "partnership arrangement." 

This claim of the défendant is based mainly upon the following 
language in the opinion of the Circuit Court of Appeals : 

"We exclude from the accounting any thlng received by the téléphone Com- 
pany in any form which was properly the e(}ulvalent of what it possesseiï 
the day as of which the contract went into effect ; that is, November 1, 
1879." 

The court then cites as an example of what is exempted from the 
accounting the case of the value of the option to take the plant, which 
the défendant had under the short-term licenses, and which it surren- 
dered to the licensees under the permanent Hcenses. 

I do not find any warrant in this language of the Circuit Court of 
Appeals for holding that considérations of this indefinite character, 
which are wholly outside the license contracts, entered into and con- 
stituted a part of the considérations for this stock. We hâve in the 
example cited in the opinion of the Circuit Court of Appeals plainly 
a property right, which existed on November 1, 1879, and which the 
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défendant surrendered upon issuing its permanent licenses. In my 
opinion, this language of the Appellate Court cannot justly be so in- 
terpreted as to permit the défendant to prove considérations of this 
gênerai and indeterminate character, and the évidence as to thèse con- 
sidérations was properly excluded by the master. 

[3] III. After the master had excluded this évidence as tending to 
show other considérations for this stock than the license to use and 
rent téléphones, the défendant then claimed that this évidence was ad- 
missible upon another ground, namely, upon defendant's claim for re- 
imbursement for expenditures on the plaintiffs' stock. This claim is 
stated by the master as f oUows : 

"ïhe défendant claimed 'such allowances as may be determlned to be équi- 
table for expenses incurred by défendant In belialf of or for the benefit of 
its licensee companies, for tbe purpose of increasing the value and earning 
l>ower of any stocks to which, or to tbe dividends upon which, tbe plaintifCs 
may be entltled, for tbe rights under patents (not relating to the téléphone 
instrument) and other rights granted or permitted to said companies witbout 
compensation for the same purpose; for services performed for said com- 
panies witbout compensation for tbe same purpose, no compensation or re- 
imbursement for such services, rights, or expenses having been required by 
défendant from said companies, because of its understanding under its in- 
terprétation of tbe oontract of November 10, 1879, tbat it was the owner of 
ail such stocks.' Tbe claim was therefore, as I regarded it, one for expendi- 
tures, services, etc., In tbe nature of improvements upon rather than the 
maintenance of the fund or property in the hands of the défendant, and I 
Bo treated It. 

"Tbe plaintiffs contested this allowance on tbe ground that the défendant 
wrongfully withheld the stocks and dividends, and mixed tbem with their 
own, after notice of the plaintiffs' adverse claim. Tbey malntalned that 
after such notice the défendant held the stocks and dividends mala fide, and 
therefore at its péril. Notice of tbe plaintiffs' claim to its portion of thèse 
stocks and dividends was given In writlng on February 26, 1883 (O. R. 338», 
and thé plaintiffs' clalms were rejected by the défendant In writing on March 
7, 1883 (O. R. 339). An examlnatlon of the Western Union Company's notice 
to the Bell Company shows tbat It tben made tbe précise claim which bas 
since been sustalned by tbe Circuit Court of Appeals, although it does not 
appear clearly from the notice whether it had then been advised of tbe re- 
celpt by tbe Bell of any stock under the extraterritorial licenses. The de- 
fendant's rejection of the plaintiffs' claim was unqualified, and unexplained 
except by the statement that the défendant found notblng in the contract of 
November 10, 1879, or in the cireumstances under which the stock had been 
acquired, which entitled the Western Union or those It represented to any 
portion of it. In short, the défendant relied upon its construction of the 
contract and its understanding of the relations of the parties, and took the 
full responsibility of doing so. Suit was brought on November 16, 1883, when 
but 4 of the 17 years of the contract period had expired. 

"I entertalned no doubt that the defendant's belief in the correetness of Ita 
construction of the contract was a reasonable belief, as shown by the fact 
that the défendant prevalled upon its view of tbe contract both before the 
original master and In tbe Circuit Court And I find that such belief was 
In fact held in good faith by défendant. 

"The plaintiffs contended that such good faIth was not enough ; that, 
where one bolds by a contested title after notice of an adverse claim, he 
holds at bis péril, and Is bound to make such séparation and ségrégation of 
the joint funds and property In hls hands as will enable a ready division of 
it to be made, if such a division is ultlmately decreed ; and that If he falls 
to do so, and continues to exercise full domlnion over the fund, wlthout réf- 
érence to the adverse claimant's contention, he is not entltled to compensa- 
tion or reimbursement for expenditures for the improvement of the property. 
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"Many authoritles upon tMs issue were cited by both parties, and I exain- 
ined them for the purposes of my ruliiïg. The weight of thèse authorities, 
as I construed them, compelled me to rule, and I did rule, that mère proot 
of good faith and beneflt to the fund did not eutitle défendant to reimburse- 
ment for its expenditures in improving the fund or property in its hands, 
in view of its knowledge and disregard of the adverse claiui of the plaintiffs. 
Green v. Biddle, 8 Wheat. 1 [5 L. Ed. 547] ; Carver v. Jackson, 4 Pet. 1 [7 
Ij. Ed. 761]. I therefore ruled that the évidence tending to show other con- 
sidérations for the stock than the license to use and rent téléphones was 
not compétent in support of the ameudnieut to the defeudant's discharge, 
and disallowed the crédits thereln claimed." 

Thi^ point was elaborately presented in the briefs of counsel, and 
many authorities were cited and disciissed. Although the question 
is not free f rom difficulty, it seems to me that, as applied to the f acts 
of this case, the ruhngs of the master were correct and supported by 
the weight of authority on this gênerai subject. 

[4] IV. The défendant further claimed that, if the plaintiffs were 
entitled to any stock, there should be an apportionment between the 
contract period and f uturity. The claim is stated as f ollows : 

"(5) tjnder the provisions of said ccntract of Xovember 10, 1879, the rlght 
of the plaintiffs to share in rentals or royalties from lieenses or leases for 
gpeaking téléphones ceased on November 1, 1896. If any portion of the stocks 
or moneys claimed by plaintiffs in said charge is deteriuined to hâve been 
rentals or royalties from lieenses or leases for speaking téléphones, under 
the provisions of said contract, or to hâve been received In lieu of sxicU ren- 
tals or royalties, the plaintifl's are entitled only to 20 per cent, of the divl- 
dends and income received by the défendant therefrom prior to Xoveniber 1, 
1896. If, instead of sharing In said Income, the plaintiffs are entitled to re- 
çoive any part of the principal, an a])portionmeut thereof must be made be- 
tween the temporary period endi'ig Noveni'ber 1, 1896, and the period begin- 
ning on that date, and the plaintiffs are entitled to share only in the portion 
properly attributable to said temporary period." 

With respect to the apportionment of dividends, the master said: 

"The décision of the Circuit Court of Appeals, as I construed it, did not 
confine the plaintiffs' rights to a participation in the income from lieenses, 
in the narrow and technical sensé of that term, but gave the plaintiffs a 
right to 'share in the net ])roflts of the lieenses or leases,' including ail net 
profits, whether realïKed In the forfn of income or capital; and that défend- 
ant must accourit for such profits in the form of stock 'precisely as it would 
))e retpiired to account for any gross additions to rentals vvliich it might 
hâve received in the form of money.' " 

With f espect to the apportionment of stock the master said : 

"II. Apportionment: Defendant's claim goos further than to limit plain- 
tiffs to dividends only and to the dividends received during the contract 
period only, and loglcally results in the alternative proposition that, if the 
plaintiffs are entitled to any portion of tlie stock itself, they are entitled only 
to that part which is apiwrtionable to the period of the contract, or that 
portion of the contract period remaining after the receipt of the stock, and 
not to the part which is apportionable to the indeflnite future period over 
which the perpétuai lieenses extended. I uaderstood; the argument to be 
that the stock being taken in lieu of contemplated amiual cash rentals, in 
which the plaintiffs were to participate only dnriug the period of the con- 
tract, they can participate in the stocli only to the same extent. 

"Assuming the légal proposition just stated to be sound, défendant claimed 
that there was no légal or matbematical difficulty in applying It, and intro- 
duced an expert accountant, who, upon the assumption of a given normal 
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rate of interest, aod by the use of life insurance annuity tables, apportioned 
or sbowed how to apportion the various stocks recelved by the Bell between 
the temporary perlod and perpetulty (D. E. 1150-1181, 1425). Considérable 
évidence was also introduced from compétent witnesses tending to prove tlio 
normal rate of interest reasonably to be expected t'rom Umg-time Investiuents 
of a eonservative character. ïhis évidence teuded to show that snch normal 
rate is 4 per cent, or a fraction more, aud 1 found for the purposes of this 
case that it is 4 per cent. The acconntant referred to used this percentago 
in making the apportionment referred to, and whlch is annexed to this re- 
port marked 'Exhibit H.' And I found the apportionments made hy him, as 
set ont In said exhibit, mathematically correct. 

"Plaintiffs introduced no évidence to controvert or control that of the de- 
fendant upon this point. Thelr position was stated in their brief as follows: 
'ïhe plaintiifs hâve no controversy with the mathematical resuit, which is 
reached by the witness for the défendant; but the plaintiffs cbiim that such 
mathematical method cannot be applied to this case, for the reason that the 
conditions are so entirely dlssiniilar to the case considered by the witness.' 

"It was early suggested and agreed that the dividend question was one of 
Buch character and importance that it sliould be submitted to the court on 
alternative findings ; and, while at first there was ob.iection by the plaintiffs 
to a similar disposition of the question of apportionment, I understood them 
subsequently to acquiesce in it. In any ovent, I thhik that to be the proper 
course of procédure, as the two subjects are closely related to each other 
and dépend largely upon the same considérations. Although both subjects 
were fully developed before me, they are subnutted to the court witliout préj- 
udice to the rigbt of the parties to rreat them as submitted on alternative 
findings. I therefore submlt herewith. In addition to the dividend statement 
('Exhibit G'), a statement marked 'Exhibit I,' showlng the portions of the 
.stocks, to wit, 10,S10..3.T shares, to which plaintiffs are pntitled upon the 
theory that. if the plaintiffs are entitled to any stock, they are eutitled only 
to that part of it which is apportiouable to the contract period. with a state- 
ment of the dividends upon snch stock, amountinc; to $l,0."f),2ôl .59. and tlie 
Interest on such dividends to April 1, 1900, amounting to .$G8;î.904.9:î, as well 
as the amount of fraucliise cash and interest thereon, amounting together to 
821,319.6.5, attributable to the same period. 

"The findings tabulated in 'Exhibits G and I,' together with the findings 
tabulated In 'Exhibit J,' may be treated as the alternative findings above re- 
ferred to." 

I find nothing in the opinion of the Circuit Court of Appeals to 
warrant an apportionment of either dividends or stock, as claimed by 
the défendant. The téléphone patents were combined in the hands of 
the défendant under the contract of Notèmber 10, 1879. The contract 
ran for 17 years, and patents are granted for 17 years. This, there- 
fore, was the period of the monopoly secured by the patents, and hence 
the period during which thèse patents would ht by far the most val- 
uable. Under thèse conditions it would seem quite impossible to apply 
any équitable or satisfactory method of apportionment to this stock. 

Again, so far as the Court of Appeals has, in any way referred to 
this subject, what it said is against the plaintiffs' claim. In the first 
place, it treats this stock as the équivalent of money. Further, in the 
course of its opinion, the court observes : 

"If, for exaniple, in lieu of the 'ten dollars per annum,' named in para- 
graph 2 of article 1. the téléphone company received, either in shares of stock 
or money, $100 for a 10 years' license, which seems to hâve been commonly 
granted, or $170 for a perpétuai license, which would mean the entlre 17 
years for which the contract ran, either hypothosis readily computes an an- 
nual rental of $10; and, if received in advance, it must likewise be accounted 
for In advance." 
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The court hère appears to treat the period of 17 years as applied 
to the contract of November 10, 1879, as the équivalent of a perpetuity, 
although it cannot be said that this language of the court is a conclu- 
sive finding on this question. 

[5] V. The défendant further claims that if, under the décision of 
the Circuit Court of Appeals, any portion of this stock was rentals 
for licenses to use téléphones, the account for the cash rentals already 
settled between the parties must be reopened, and readjustments made. 
The most important of thèse readjustments is an allowance of 30 per 
cent, commission on the annual cash rentals which hâve been paid to 
the plaintifïs. The claim for this allowance is stated as follows : 

"(S) Thirty per cent, of ail payments heretofore made to the plaintiffs on 
account of téléphones used in district or exchanse Systems owned in whole 
or in part by the défendant or by auxiliary corporations or organizatlons in 
whlch it was interested, beins; the commissions and allowanees to which the 
défendant is entitled under the provisions of said contract of November 10, 
1879, and not heretofore charged to the plaintiffs because of the defendant's 
understandlng of said contract, together with proper interest allowanees 
upon said crédits." 

With respect to this claim the master says: 

"This claim praetically applies to ail cash rentals received by or rated as 
paid to the défendant for exchange téléphones, because, upon the issue of the 
permanent licenses, practicaliy ail exchange téléphones in use were 'used in 
district or exchange Systems owned in whole or In part by the défendant or 
by auxiliary corporations or organizatlons in which it was interested.' 

"Plaintiffs' preliminary objection to this claim was that it was not open 
before the master; that the Circuit Court of Appeals having detennlned 
that 'the only issue Is the ascertainment as to certain shares of stock re- 
ceived by the téléphone company slnce November 1, 1879, In considération 
in whole or in part for licenses to use téléphones,' the rule applied that nelther 
the master nor the Circuit Court can enlarge the issue thus stated. [Blssell 
Carpet Sweeper Co. v. Goshen Sweeper Co.] 72 Fed. 545 [19 O. C. A. 25]. 

"But I ruled that, as the court had determined the issue to be not only 
the ascertainment of the stock referred to, but also 'the Incldentals ap- 
purtepant thereto,' incUided among such ineidentals are dividends, interest, 
commissions, allowanees, rebates, etc., and that the court had not reiiuired 
the omission from the accounting of anythlug reasonably and properly inei- 
dental thereto. I further ruled. that if défendant overpaid plaintiffs upon 
its theory of accounting, which bas turned out to be an erroneous theory, and 
is now required to account upon what bas been .iudlcially determined to be 
the correct theory, it should be allowed to correct mlstakes made against 
itself , as well as required to rectlfy mistakes made against the plaintiflfs, 
under its original understanding of the requlrements of the accounting. 

"Defendant's claim for an allowance to it of a 30 per cent, commission set 
out in article 6 (3) of its discharge applies to the annual cash rentals or 
royalties actually received by or rated as paid to the Bell, upon which, under 
article 1 of the contract of November 10, 1879, the Western Union was to 
receive a royalty or bonus of 20 per cent., and for which défendant bas al- 
ready accounted to the plaintiffs. Its claim, as I understood it, was that it 
has accounted for too much, because it has paid plaintiffs 20 per cent, on the 
gross cash rentals, instead of 20 per cent, on the net cash rentals, received 
by It. 

"As there was no dispute about the facts relating to this Issue, and as my 
rullngs necessarlly rested upon an analysis of the terms of the contract ap- 
plicable to those facts. I cannot raake an intelligent statement of my rulings 
without stating the steps which lead up to them. 

"There can be no question as to wliat the cash rentals oi- royalties actually 
were. Article 8 of the exchange licenses (109 D., O. R. 441), issued to the 
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llcensee companies, requlred them to charge their subscrlbers such reniais 
and royalties for téléphones as the Bell might fix from time to time, and to 
pay over to the Bell a fixed percentage of such rentals and royalties. ïhe 
anuual rentals and royalties were then fixed at $10 per instrument and $15 
(soon changed to $20) per pair of instruments. The liceusee coUected the $20, 
retained a commission of 30 per cent, or $6, and paid over to the Bell $14; 
the latter amount being the amount actually realized by the Bell as cash 
rental or royalty. For 20 per cent, of this amount, to wit, $2.80 per pair of 
téléphones, the défendant bas heretofore accounted to the plaintiffs. But the 
défendant now clainis that the $14 was subject to another discount of 30 per 
cent, before being accounted for to the plaintiffs, and that it should bave 
paid over to the plaintiffs $1.9G instead of $2.80, and has thus overpaid plain- 
tiffs 84 cents on each pair of téléphones. This claim aggregates over $1,600,- 
OOO, with interest. 

"This claim rests, as I understand It, upon the proposition that, if défend- 
ant must account for whatever it received from Its licensees rather than for a 
portion of what was paid by téléphone subscrlbers to the licensees, the rule 
as applied to the accounting for cash rentals requires it to account only for 
the amount actually received by it from its licensees, to wit, $14 per pair of 
téléphones, less the commission or allowance of 80 per cent, provided for in 
article 2, paragraph (.3), of the contract of November 10, 1879. 

"The contract of Xovember 10, 1879, provided a rule for ascertaining the 
rentals or royalties in which the plaintiffs should hâve an interest. Article 
1 provided that they should be ascertained by deducting from the gross rental 
or royalty received by or rated as paid to tlie Bell Company the commissions 
and allovvances thereinafter referred to. Article 2 provided that the sums 
which should be taken as the gross rental or royalty for the purposes of the 
preceding article should be $10 per annum per téléphone, and $15 (shortly 
afterwards raised to $20) per annum per pair of téléphones. Thèse sums 
were 'recognized as the présent standard rates of gross rentals or royalties.' 
Article 2 further provided that téléphones used on exchanges or lines owued 
In whole or in part by the Bell Company or by auxiliary corporations in 
which it was interested should be rated as paying to the Bell Company the 
said recognized standard rates, less the commissions and allowances provided 
for by the contract. Article 3 provided that in ascertaining the rentals sub- 
ject to the plaintiffs' royalty or bonus there should be deducted from the 
gross rentals certain commissions and allowances, Including the following: 
"On téléphones used in district or exchange Systems owned in whole or in 
part by the party of the second part or by auxiliary corporations or organ- 
izations in which it is Interested, an allowance or commission of thirty per 
cent.' 

"Other déductions ranging from a lower to a higher figure than 30 per 
cent, were provided for in some Instances ; but, upon the issue of the perma- 
nent licenses and the taking of stock therefor, practically ail the exchange 
companies became corporations In which the Bell was interested. The 30 per 
cent, allowance or commission is therefore the typical allowance or commis- 
sion and the only one of practical importance in this connection. It was used 
in making up the accounts whicli bave heretofore been settled between the 
parties. 

"In applying thèse rules to the ascertainment of the plaintiffs' share of 
rentals, I deemed it obvions that the basls of ail calculations must be the 
amount of gross rentals. It was from gross rentals that ail the allowances 
or commissions named in the contract were to be deducted. This was not a 
matter of form, but of substance; the purpose and intent being to give the 
plaintiffs a one-fifth interest in ail sums realized by the Bell as the owner 
of the joint patents, or, as the court put it, 'its share In the net profits of 
the licenses or leases.' This share ean only be ascertained by determining 
the net profits, and the net profits can only be ascertained by deducting from 
the gross profits whatever allowances or commissions are called for by the 
contract. 

"The net cash rentals realized by the Bell as the owner of the patents 
were those remaining after an allowance or commission to its licensees of 
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30 per cent, of the gross cash reniais paid by the téléphone subserlbers. 
The net stock rentals realized by the Bell as the owner bf the patents were 
those remaining to it after an allowance or commission to itselt as llceusee 
of 30 per cent, of the gross amount of stock so recelved. The allowance 
or commission out of gross cash rentals made to licensees was made to them 
imder article 8 of their licenses for doing the business of placing the instru- 
ments with subscribers, eoUecting the rentals. etc.; the allowance or com- 
mission on gross stock rentals made to the Bell was made pursuant to the 
express ternis of article 3 of the contract of November 10, 187i), the purpose 
of which was, as I vlew it, to put the Bell on equally favorable ternis as 
other licensees, in cases where it owned exchanges or was interested in 
auxiliary corporations owning exchanges. 

"In both cases the déduction of the commission or allowance (called in the 
license form 109 D, and in defendant's circulars of January 31, 1894, and 
February 15, 1895 [D. E. 79, 80], a 'discount,' and in article 3, paragraph 2, 
of the contract of November 10, 1879, 'an abatement') was necessary to as- 
certain the net amount realized by the Bell as the owner of the patents and 
therefore divisible witli the Western Union. For the Western Union to take 
anything less: than its share as thus déterminée! would be to give the Bell 
more than its share as the owner of the patents. 

"In both of the Bell's circulars to its licensees above referred to (see D. E. 
79, 80), gross cash rentals are clearly and unmistakably indicated as those 
paid by the subscribers, and net cash rentals as those turned over to the 
Bell by its licensee companies ; the latter being ascertained by deducting 
from the former certain 'discounts' allowed to the licensees. Whether the 
money paid by the subscribers came directly to the Bell in the first instance 
and 30 per cent, was handed back by It to the licensee, or whether the li- 
censee collected the whole amount and paid over 70 per cent, to the Bell 
and kept 30 per cent, for its commission, the resuit was the same. It was 
a mère matter of convenience, and did not affect the substance of the trans- 
action. What the Bell realized as its net cash rental or profit as licensor 
under the patents was the $20 gross reutal paid by the subscriber, diminished 
by the 30 per cent, allowance, commission, or discount retained by its li- 
censee. This gave it the net amount of .$14 per pair of téléphones. PlaintifCs, 
being entitled to 20 per cent, of the net cash rentals received by défendant, 
hâve been paid 20 per cent, of $14, or $2.80, for each pair of téléphones, 
which I deemed to be the amount required by the terms of the contract of 
November 10, 1879. 

"I therefore ruled that défendant was not entitled to the crédit on cash 
rentals already accounted for claimed in article (3) of its discharge, and 
declined to make any déduction on that account from the cash paymeuts 
otherwiçe due from the défendant to the plaintiffs lu the accouuting. 

"The defendant's claim under this article of its dlseharge amounted to 
$1,633,524.41, with interest to April 1, 1909, amounting to $1,848,943.31, mak- 
Ing in ail to that date $3,482,467.72." 

I agrée with thèse rulings of the master for the following reasons : 
Under the contract of November 10, 1879, the Western Union was 
to share in the gross rental for licensees to use téléphones less the com- 
mission; in other words, in the net rental. This commission pre- 
sumably was allowed to cover the services and expenses incident to 
the development of the téléphone business. In, o'r'der that the Bell 
Company should be put upon an equaUty with its licensees in cases 
where it owned exchanges in whole or in part, it was allowed a com- 
mission of 30 per cent. ; and this had come, as the master finds, to be 
the tj'pical commission in ail cases. 

Tlie Bell Company has settled with the Western Union on this 
basis with respect to cash rentals. For example, the cash rental for 
a téléphone in the contract was $10. This was gross rental. From this 
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there was deducted a commission of 30 per cent., or $3, making the 
net rental $7. The Western Union, under article 1 of the contract, 
was entitled to 20 per cent, of $7, which is $1.40, for a single télé- 
phone; and the Bell Company has already accounted to the Western 
Union for cash rentals on this basis. 

What the Bell Company now claims, in eiïect, is that thèse cash 
rentals are subject to an allowance of two commissions of 30 per 
cent. — that is, after the licensee has deducted a commission of 30 per 
cent., making the net rental $7, the Bell Company is entitled to another 
commission of 30 per cent., thereby reducing the $7 to $4.90 — and that 
the Western Union is only to reCeive 20 per cent, of this amount. This 
claim for repayment by the Western Union amounts, with interest, 
to $3,482,467.72. 

There appears to be no warrant or justification for such a construc- 
tion of the contract of November 10, 1879. That contract unmistakably 
limits the commission on gross rental to a single commission. As an 
original proposition, I doubt if such a construction of the contract would 
ever hâve been seriously advanced by any one. It is only just to the 
défendant to say that it does not believe in such a construction of the 
contract, and that its présent position is that this resuit follows log- 
ically from the décision of the Circuit Court of Appeals holding that 
any portion of this stock is gross rentals ior licenses to use téléphones, 
assuming, which the défendant Questions, that the court has so decided. 

The argument of the défendant in support of this claim may be 
stated as follows: 

Net cash rental in which the plaintififs are to share means gross cash 
rental less commission. 

Net stock rental in whieh the plaintififs are to share means gross 
stock rental less commission. 

As a starting point in this accounting it is necessary to détermine the 
meaning of gross rental and to apply that meaning to both forms of 
rental. 

"Gross rental" means either the sum paid by the téléphone user to 
the licensee company or the sum paid by the licensee comoany to the 
défendant. If gross rental means the sum paid by the téléphone user 
to the licensee company, this stock is not gross rental, and is not, there- 
fore, subject to any accounting. If gross rental means the sum paid 
by the licensee company to the défendant, under the décision of the 
Circuit Court of Appeals, then that meaning must be applied to both 
gross cash rental and gross stock rental. 

Now, the défendant say s that the gross cash rental paid by the 
hcensee company to the défendant is not $10 per téléphone, but $7 
per téléphone, and the net cash rental, therefore, is $7 less 30 per cent, 
commission; hence it follows that the Bell Company has overpaid 
the Western Union a sum which, with interest, amounts to $3,482,- 
467.72, since the account for cash rental was settled on the theory that 
rental means the sum paid by the téléphone user to the licensee com- 
pany, which was $10 per téléphone. 

This whole argument is based upon the assumption that gross rental 
must hâve a fixed, unchangeable meaning in the contract of November 
10, 1879. 
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This assumption, however, is not sound for thèse reasons: 

1: The Circuit Court of Àppeals has already decided this question 
and decided it adversely to the défendant, since it has specifically held 
that rental does not hâve a fixed, unchangeable meaning in the contract 
of November 10, 1879. It may be said, therefore, that this whole ar- 
gument which the défendant now advances in support of this claim is 
the same argument which it has advanced from the beginning of this 
case, and which failed to convince the Circuit Court of Appeals. 

2. Assuming it is a matter of démonstration, under the contract of 
November 10, 1879, and the license contracts, that cash rental is the 
sum paid by the téléphone user to the licensee company, it still remains 
true that the Circuit Court of Appeals has decided that rental means 
something more than the cash rental named in the contract, and that. 
by reason of the fiduciary relation between the parties and the broad 
terms of the first paragraph of article 1, it includes this stock which 
the défendant received from its licensees under licenses to use and 
rent téléphones. 

In his rulings upon this claim the master says: 

"The net cash rentals realized by the Bell as the owner of the patents were 
those remaining after an allowauee or commission to its licensees of 30 per 
cent, of the gross cash rentals paid by the téléphone subscribers. The net 
stock rentals realized by the Bell as the owner of the patents were those 
remaining to it after an allowance or commission to itself as licensee of 30 
per cent, of the gross amount of stock so received." 

This language of the master, in my opinion, clearly defines the net 
cash rentals and the net stock rentals in which the plaintiffs are to 
share under the décision of the Circuit Court of Appeals. 

VI. In its opinion, the Circuit Court of Appeals said that such por- 
tion of this stock as represents the value of the options surrendered 
by the Bell Company is "not to be accovmted for." Upon this point 
the master says: 

"In nearly ail the short-term licenses issued prior to November 1, 1870, it 
was agreed that upon the termination of the licenses the Bell Company might 
take over the plant of the licensee at a valuation not including that of any 
téléphone franchise. 

"Thèse short-term licenses either expired or vv-ere surrendered by the li- 
censees, and thereupon the défendant gave them perpétuai licenses, without 
reservlng any option or riglit to take over the plant or property of the licensee 
at âny particular time, but only in case of the lleensee's default. 

"The complainants contended that this vi^as not a surreuder of an option 
in any true sensé, but the necessary resuit of substituting for a short-term 
license a perpétuai license v?hich ran for the life of the patents. 

"The défendant, on the other hand, attached the gréa test importance to 
the surrender of thèse options. It clalmed that they cdnstituted in reality 
the practical ovs^nershlp of the exchanges theniselves, and that they were at 
least to be regarded as the privilège of taking over an establlshed business in 
a situation where no license had been granted. 

"The Circuit Court of Appeals dealt definitely in its décision in this case 
wlth the options which existed prior to November 1, 1879, and were sur- 
rendered after that date, and excluded from the accounthig whatever may 
hâve been received for the surrender of thèse options, as it likewise excluded 
anythlng received by the téléphone company in any form which was properly 
thè équivalent of what it possessed the day as of which the contract went 
iuto effect. 
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"Xotwithstftndins the Importance attacbed to tlie surrender of thèse op- 
tions by the défendant, no évidence was ofïered whieh enabled me to déter- 
mine the value to the local companies of thelr surrender. ïhe défendant dis- 
posed of the subject in its final brief by stating that 'it can be dealt with 
properly only as Incldental to and part of the considérations other than the 
right to use téléphones to Noveniber 1, 18f)6, and not as a separate and dis- 
tinct considération to be valued by itself.' " 

In the absence of évidence which would enable the master to déter- 
mine the value of the options, I am unable to see that he could hâve 
made any other ruhng on this subject. 

We corne now to the more important exceptions taken by the plain- 
tifïs. Thèse relate to the stock received by the défendant from four 
of its licensee companies, which the master exempted from the account- 

ing- 

The Circuit Court of Appeals in its opinion said that the défendant 
is entitled to retain "anything received by it in any form which was 
properly the équivalent of what it possessed the day as of which the 
contract went into effect; that is, November 10, 1879." 

This language of the Circuit Court of Appeals is the main ground 
upon which the master excluded this stock. As the master says : 

"This ground of exemption is common to ail four cases; but other reasons 
for exemption are urged in the individual cases." 

1. The first of thèse companies is the American Téléphone & Tel- 
egraph Company. As to this company, the master, after a preliminary 
statement of facts and circumstances, says: 

"The Bell Company did the extraterritorial business itself long prior to 
Xovember 1, 1879 (D. E. 192), and down to the organization of the American 
Company in 1885. Inasmuch as it owned ail the "stock of the latter company, 
it practieally continued to do the long-distance business itself after that date. 
The American Company seems to hâve been organized and maintained mainly 
as a matter of convenience (D. E. 841). The long-distance business was at 
first expérimental and nonprofitable, the Bell ('ompany receiving for many 
years much less in the form of divldends upon its stock than simple interest 
upon its investment (D. E. 207). This and other reasons (D. E. 212) led it to 
carry on this branch of its business after 188.5 under a separate organization, 
until this department was Consolidated with the other departments of its 
business a few years ago. 

"On March 30, 1895, the American Téléphone & Telegraph Company issued 
to the American Bell Company 25,(K)0 shares of franchise stock, of the par 
value of $2,500,000, which has never been inereased. PlaintifEs clalm one- 
fifth of this stock, with dividends and interest. 

"Plaintiffs' claim is made under the broad provisions of article 1 of the 
contract of November 10, 1879, which entitled thera to a part of ail téléphone 
reniais and royalties received or rated as received by the Bell Company, 
unless expressly excepted, and particularly under the provisions of article 
2 (3) of that contract, which expressly reserved to the plaintiffs an interest 
in the rentals of ail téléphones used on exchanges or Unes owned in whole 
or in part by the Bell Company, or by auxiliary corporations in which it is 
interested, whieh téléphones are rated as paying the recognized standard 
rentals. Défendant contests this clalm (1) beeause the business was, in fact, 
if not In form, the exclusive property of the Bell Company itself, and always 
was, and therefore within the terms of the limitations of the accounting laid 
down by the Circuit Court of Appeals; and (2) beeause the business was both 
in form and substance an extraterritorial business, and as such excluded 
from the participation of the Western Union hy the provisions of article 13 
of the contract of November 10, 1879. 
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"I flnd that on and before November 1, 1879, the défendant exclusively 
owned and personally prosecuted tbe extraterritorial business wbicb was 
prosecuted by tlie American Teleplione & Telegraph Company after Us or- 
ganlzation in February, 1885, and finally under its license of January 1, 1894; 
tiiat that business was exclusively an extraterritorial business as deflned in 
tlie défendant'» extraterritorial liceiises; that the American Telegraph & 
Téléphone Company was organized by the défendant, which owned and paid 
for ail its stock; that the license of January 1, 1804, \a^s Issued merely as a 
matter of précaution and business discrétion; that 25,0,00 shares were issued 
by the American Company to the Bell Company on March 30, 1895, as fran- 
chise stock, pursuant to the requirement of the license; that no more was 
ever Issued ; and that in 1900 the American Company absorbed the Bell 
Company, from which it received the license of January 1, 1894. 

"I ruled that, upou tlie foreiîoiug tacts, the license of January 1, 1894, did 
not glve to the lieensee any rights which it did not hâve before, and that the 
défendant is not bound to account to the plaintiffs for any of the shares of 
the capital stock of the American Telefiraph & Téléphone Company received 
pursuant to said license. I hâve therefore deducted from tlie amounta 
claimed to be due to the plaintiffs in this accounting 2Q per cent, of the 
shares of that conipany received by the défendant, to wit, 5,000 shares, to- 
gether with the dividends on those shares, amounting to .S131.2.50, and inter- 
est on the dividends to April 1, 19U9, amounting tO ifiX),18ô.62, niaklng in ail 
$221,435.02 (see Exhibit J) " 

I agrée with the rulings of the master that this stock was properly 
excluded from the accounting under the décision of the Circuit Court 
of Appeals, upon the ground that it was the équivalent of what the 
défendant possessed on November 1, 1879. 

Under the contract of November 10, 1879, the Bell Company could 
carry on the exchange business or the extraterritorial business itself, 
or could license a company for that purpose. If it chose to carry on 
the business itself it was entitled to the profits, and it was only obliged 
to account to the Western Union for 20 per cent, of the cash rentals. 
If it chose to license a company to carry on the business by issuing to 
it a permanent license to use téléphones, and it received in return a 
share of the profits of the business in the form of stock, this stock 
must be considered as rentals for which the Bell Conipany must ac- 
count to the Western Union in addition to cash rentals. This is the 
essence of the opinion of the Grcuit Court of Appeals. 

In the first part of its opinion the court says : 

"The master, among other things, reported: 

"'I am of opinion that by the contract the défendant elearly had the ex- 
clusive right to carry on the exchange business, alone or jointly with others, 
and to receive its profits, paying to the plaintiffs 20 per cent, of the stated 
rentals.' 

"It is clear that the Western Union had, under the contract. no interest in 
the exchange business which the téléphone company owned, in whole or in 
part, or In the profits received theref rom, so far as either can be distin- 
guished from considérations for the mère licensing of téléphones, or so far 
as the advantages which came from them to the téléphone company came as 
the resuit of a contribution by it aside from that of such mère licensing. 
It is also clear that when, even after the contract of November 10, 1879. 
the téléphone company had properly acquired any part of an exchange, the 
complainants had no interest in the subséquent profits which might corne 
therefrom." 

This language elearly shows that, if the Bell Company elected to 
carry on tbe business itself, it was entitled to the profits of the busi- 
ness. 
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Near the close of its opinion the court states what is excluded from 
the accounting as follows : 

"We exclude from tlie accounting anything reeeived by the téléphone 
Company in any form which was properly the équivalent of what it possessed 
the day as of which the contract went into effect; that is, November 1, 1879." 

Taking thèse two statements in the opinion together, it follows that, 
if the Bell Company on November 1, 1879, was, in fact, carrying on 
the exchange business or the extraterritorial business, and should sub- 
sequently sell the business, it would only be selling what it possessed 
on November 1, 1879; and, if the form of the sale was a permanent 
license under which it reeeived stock in the licensee company, such 
stock would be the équivalent of what it possessed on November 1, 
1879. This is the basic question involved in thèse spécial cases. The 
plaintiffs base their main argument against the exclusion of this stock 
in thèse spécial cases on the proposition that it was reeeived for li- 
censes to use téléphones, and therefore was within the provisions of 
the contract of November 10, 1879, and within the décision of the 
Circuit Court of Appeals. The answer to this argument, in my opin- 
ion, is that the plaintiffs fail to give full force and effect to what the 
Circuit Court of Appeals has specifically excluded from the account- 
ing- . , , _ 

2. The second of thèse four licensee companies is the New England 
Téléphone & Telegraph Company. With respect to this company 
the master says: 

"Under a license agreement dated October :ï1. 1SS3 (P. E. 250), the New 
England Téléphone & Telegraph Company agreed to issue to the American 
Bell Téléphone Company 62,443 shares of the capital stock of the former. 
The number aetually issued pursuant to said agreement appears, from a 
statement submitted 'by the défendant (D. Pî. 1645) and not controverted by 
the plaintiffs, to hâve been 62,1.56, a discrepancy of 287 shares not aecounted 
for. To the number flrst issued were subsequently added 800 shares, maklng 
the total number of shares reeeived under the agreement 62.956. The plain- 
tiffs made no claim to 19.47(> of thèse shares, but only to one-fiftb of the re- 
maining 43,480 shares. Of thèse 43,480 shares. 19,477 shares were reeeived 
by the défendant in connection with the sale of its Boston business to the 
New England Company and the issue to that company of a license to cover 
the future prosecution of the business by it, and défendant claimed that they 
should be excluded from the accounting. 

"Prior to the grant of the license to the New England Company on October 
31, 1883, and prior to November 1, 1879, the téléphone business In the Boston 
district had been prosecuted by the Bell Company itself under a department 
of its own known as the 'Téléphone Despatch Company,' and nobody else had 
any interest in said business (O. R. 220; T>. E. 1497-1499). No license was 
Issued, 'because the Téléphone Despatch Conmany was not a corporation or 
légal entity, and there was no occasion for the Bell Comnany to license it- 
self. When the business of northern New England was Consolidated In the 
hands of the New England Telenhone & Telegraph Comnany, the licenses held 
by the varions companies entering into the consolidation were surrendered, 
and a new license covering the combined territory was issued. In so far as 
the new license was in substitution for surrendered licenses of the same char- 
acter, it ealled for no stock except in exchange for the stocks of former licen- 
sees surrendered by the Bell. In so far as it represented the Boston territory, 
it was in form a new license, as the Bell had not issued a license to itself 
nor to that department of Its business known as the Téléphone Despatch 
Company ; but, as applicable to the Boston territory, the license was a mère 
formai statement of a pre-existing right, and not a grant of a new right or 



462 187 FEDERAL EBPOBTEB 

privilège. Wlien the Bell Company sold its Boston plant and business to the 
New Bngland CSonipany, as it dld as a part of the transaction of October 31, 
1883, it beeame necessary to give to the purchaser some évidence of its right 
to use the patented articles included in the sale. The license was therefore 
made to include the Boston district, as well as the remaining terrltory of 
the licensee. 

"The plaintiffs' claim to a share of the stock received in connection vcith 
the issue of this lieense rested, as I understood it (D. E. 1500), upon the 
provisions of article 2 (S) of the contract of November 10, 1879, which dealt 
with cases where the Bell itself might, direetly or Indirectly, own an ex- 
change, in whole or In part, and provided that in such cases the licensee 
should, as between the parties to the contract of November 10, 1879. be rated 
as paying the standard rentals. But I ruled that that provision dld not ap- 
ply to a spécial case like that of Boston, where the Bell Company had al- 
ways owned the Bell exchange and had agreed in the contract of November 
10, 1879, to purchase the Western Union exchange forthwith. TJpon the évi- 
dence before me I found that the right to use téléphones in the Boston dis- 
trict was solely and completely in the Bell Company itself on November 1, 
1879 ; that the Bell was reeognized by the parties, not only as the sole owner 
of the Boston business prosecuted under the Bell patents prior to November 
1, 1879, but as the sole proprietor of the business under the combined patents 
of the two eompanies on and af ter that date ; and I ruled that when it sub- 
sequently transferred thIs business to another company, accompanylng its 
transfer of the patented property with a llcense to use it, and took stock 
for both the property and the lieense, it was disposing of nothing except what 
it possessed on November 1, 1879, and whleh it had a right to treat as its 
own and sell or dispose of during the term of the contract of November 10, 
1879, wlthout participation by the Western Union. 

"I therefore ruled that the défendant Is not bound to account for ail of the 
43,480 shares in which the plaintiflfs claim an interest, but only for the num- 
ber of such shares remaining after dedueting the 19,477 shares received in 
connection with the transfer of the Boston business and the issue of the 
lieense covering the Boston territory, to wit, 24,003 shares. I bave, accord- 
ingly, deducted from the 8,696 shares elaimed by the plaintiffs one-flfth of 
the 19,477 shares excluded from the aceounting, to wit, 3,895.4 shares, leaving 
to the crédit of the plaintiffs 4,800.6 shares. I bave also deducted from the 
cash otherwise due to the plaintiffs the dividends received on the 3,895.4 
shares excluded as aforesaid, amounting to $412,070, and interest on said 
dividends to April 1, 1909, amounting to $229,079.80, making a total cash 
déduction of $641,149.80 (see Exhibit J)." 

For the reasons previously stated in the case of the American Tél- 
éphone & Telegraph Company, thèse rulings of the master are in 
accordance with the décision of the Circuit Court of Appeals. 

[6] 3. The third of thèse eompanies is the Bell Téléphone Com- 
pany of Philadelphia. This claim is stated by the master as follows: 

"Article 1 of the contract of November 10, 1879, entitled the Western 
Union to a share of ail rentals and royalties actually received by the Bell 
Company from its licenses or leases of speaking téléphones. The contract 
went into effect November 1, 1879, and remaiued in force for 17 years. Un- 
less controlled by some spécial provision of the contract, the Western Union 
Company was therefore entitled under its gênerai ternis to share in ail rentals 
and royalties on téléphones actually received by the Bell Company between 
November 1, 1879, and November 1, 1896. Plaintiffs claim one-fifth of 1,003.5 
shares of the Bell Téléphone Company of Pennsylvania, which were received 
in exehange for 2007 shares of the Bell Téléphone Company of Philadelphia. 

"The Philadelphia stock was received under a contract with the Bell Télé- 
phone Company of Philadelphia, executed on November 10, 1879. This date 
does not appear in the contract itself, but is established by the évidence (O. 
R. 237). Sixteen hundred shares were received upon the exécution of the 
contract, and 407 shares were subsequently received durmg the period of the 
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conti-iict of November 10, 1879, making 2007 shares in ail. Divldends upon 
ail thèse shares hâve been received since June 29, 1880. 

"Plaiutlffs clalmed that the fact, if found to be a fact, as elaimed by the 
défendant, that this stock was contracted for prlor to November 1, 1879, is 
imniaterial ; that the date of its aetual recelpt governs ; that If annual money 
rentals had been contracted for prior to November 1, 1879, and received later 
during the term of the contract of November 10, 1879, they would hâve been 
subject to its provisions ; that this stock was actually received for a license 
to use téléphones, .iust as the cash rentals were; and that the cash rentals 
hâve been accounted for. 

"The défendant contended that a date of a contract between the Bell Com- 
pany and one Cornish governed the whole transaction, and that that date 
was prior to November 1, 1879, namely, June 3, 1879 ; that the right to the 
stock for the license acerued at that time ; and that therefore the transaction 
comes exactly within the scope and meaning of the ruling of the Circuit 
Court of Appeals ; that nothing Is subiect to the accounting hereunder which 
was 'the e<iuivalent of what it [the Bell Company] possessed' on November 
1, 1879. 

"The defendant's claim, as I understood It, was that the Bell Company 
had the full, complète, and matured rlght to this stock on June 3, 1879, and 
Is therefore not bound to account for it. If this stock had actually corne Into 
the possession and ownership of the Bell Company prior to November 1, 1879, 
it would not, under the ruling of the court, be sub.lect to contribution ; but 
the Bell Company did not hâve the stock Itself prior to November 1, 1879, 
but had an agreement for the stock, and the question is whether this agree- 
ment was In point of law the same thing as the stock Itself." 

The rulings of the master were as f ollows : 

"I ruled that the stock was absolutely due the Bell If and when the Phila- 
delphla Company was organized as agreed. The Philadelphia Company was 
so organized on September 18th. The right to the future receipt of the stock 
was in the Bell Company on June 3d. Its right to the Immédiate recelpt of 
it matured on the organization of the corporation, September 18th. 

"Against this the plalntlfCs said that the stock was 'actually received' by 
the Bell after November 1, 1879, and was therefore within the exact terms 
of the contract of November 10, 1879. This would bè so except for the rtile 
announced by the court that the Bell Company could keep, free of contribu- 
tion, anything which it possessed on November 1, 1879. 

"1 ruled that prior to that date it possessed the right to this stock, sub- 
ject to no contingeney except the organization of the company which was to 
issue It. This could be done and was done under the gênerai laws of Penn- 
sylvania. When done, the Bell Company's right to the stock matured under 
the agreement of June 3d. * "* * 

"I was of the opinion and ruled that, upon the foregoing facts and flndlngs, 
the shares thus received and the shares of the Bell Téléphone Company of 
Pennsylvania for which they hâve been exchanged are not, under the ruling 
of the court, subject to this accounting. I hâve therefore deducted from the 
amounts elaimed to be due to the plalntiffs in this accounting 20 per cent, 
of the 1,003.5 shares of the Bell Company of Pennsylvania received In ex- 
change for the 2,007 shares of the Bell Company of Philadelphia. namely. 
200.7 shares of the Pennsylvania Company (which are a part of the 2.431.3667 
shares of that company shown in Exhlbit D2 as elaimed by the plalntiffs), 
and the dividends and interest on divideiids on the stock of the Philadelphia 
Company originally held and on the 200.7 shares of the Pennsylvania Com- 
pany received in exehange therefor, as f ollows: 

Dividends on Philadelphia stock $ 51,7.32 45 

Interest on above dividends to Aprll 1, 1909 53,891 16 

Dividends on Pennsylvania stock 1,505 25 

Interest on above dividends to April 1, 1909 64 23 

Making a total of $107,193 09 

— deducted from the total amount of cash otherwise due to the plalntiffs, as 
shown in Exhlbit J." 
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Although the facts in this case présent a somewhat différent ques- 
tion. frQm the two previous cases, I agrée with the ruling of the mas- 
ter that, previous to' November 1, 1879, the défendant possessed the: 
right to this stock; and hence that it came within the rule of exemp- 
tion laid down in the opinion of the Circuit Court of Appeals. 

4. The fourth corapany is the Chicago Téléphone Company. Witli 
respect to this company the master says : 

"The ascertainment of the mevlts of the elaim of the plahitiffs for a share 
iii the stock of the Chicago ïeleplione Company was beset wlth great ditti- 
culties, owing prineipajly to the looseness with which the business in Chicago 
was at flrst oonducted (D. E. 25?.) and the several transactions regarding the 
issue of the stock reeorded. To an intelligent considération of the luatter 
a brief historical view is indispensable." 

Hère follows an exhaustive statement of the history of this com- 
pany. 

The rnaster Continues : 

"Upon the facts above reeited défendant clalnied that the Illinois Bell 
stock was received prier to November 1, 1879, in considération of the agree- 
iueut.Of the Bell Coini:iauy to transfer to the Illinois Bell its property in Chl- 
cago a's'ït then e.x.isted, and to graut a llcense to the Illinois Beil ; that this 
license had not been executed when the Illinois Bell transferred its property 
iind rights to the Union Company ; that the jiroposed grant of a license by 
the Bell CompahJ' to the UnioU Company, and the cancellation of $30,000 
of the Union Company's délit, were merely tlie fulfilment by the Bell Company 
of its earlier, obligations to the Illinois Bell; that the Union Company's 
stock afi(j' the Chicago Téléphone stock for which the Union Company stock 
was éxchangéd were therefore properly the équivalent of what the Bell pos- 
sessed on November 1, 1879 ; that the Bell received no stock in considération 
for thé lîe&ijse to the Chicago Téléphone Company, that license being issued 
nnder the teriïis of the agreement for harnionization of thè Bell and Western 
Union interests, in Chicago of June 15. 1880, which providèd (P. E. 88) that 
the Bell Çonipiiny should give the cornp.auy to be ôrganized "a fuU license for 
ail purposeS similar in character to that of the Metropolitan Téléphone & 
Telegraph Company bf New York.' 

"On the other hand, plaintiffs pointed to the fact that îlr. Storrow, who 
was in charge of the Bell's légal matters, in a lelter to Chicago attoriieys 
dated October 27, ISSO (D. fi.' 279), said that the company in Chicago, whicU 
was then the .lilinois Bell, 'bas no license and no definite tenus hâve been 
agreed upon'; and that, adopting the riile established in New York and Phil- 
adel])hia. 'we should take about thirty per cent, of the stock fto be received 
for ail the Chicago property, business, l'iglits. and francbises] to pay for the 
licenses,' and sel) the rest. On tbis suggestion, $66.000 would be for the 
license and $154,000 for sale. Ile further said that the new conmany was 
to hâve a license substantially like that of the consolidated New Y'ork Com- 
pany, and tbat Gen. Stacer 'bas a draft of it in Chicago with hlm.' This 
certainly indicatesat least that, if the Chicago Téléphone Company came in- 
to 'a right to a license' tbrough inherltance from the preceding conipanies in 
Chicago. Mr. Storrow understood that the definite terms of snch a license 
were stlll the subiect of negotiation. Referring to a suggested program of 
ratification, he said thnt he was not sure 'wbether it should include the 
grant of a lîeense. or only the power to negotiate for one.' He added: 'Un- 
der our "W. U. agreement of November 10 we cannot give a license free from 
clalms under W. U.' patents until consolidation, and certainly shall not glve 
a guaranty asalnst patent suits, nor lenve to connect with auy company ex- 
cept the W. U.. hecause the latter would disable us from brlnging about the 
consolidation which we hâve agreed to work for." 

The master proceeds : 

"Adopting the same view as to the Chicago situation which lias been taken 
of the Boston situation, although the two cases differ in détails, it may be 
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said that, as the Bell Company itself was the real party prosecuting tlie local 
business, it needed no lieense, or was 'autoniatieally licensed,' and that, when 
it ultlmately came to issue a wrltten or printed llcense, It was merely trans- 
ferring and deflnlng what already existed, and was net grantlng a new rlglit 
or llcense. Tlie varions coriwrate organizations preceding the Chicago Télé- 
phone Company were in fact mère nanies under whlch the Bell Company it- 
self dld the business, which rendered It unnecessary that the ternis, condi- 
tions, and limitations of their right should be pvecisely defined ; but, when 
the time came for the lieense to pass into the haiids of an independent li- 
censee, it became necessary for the first time to state its tenus and condi- 
tions. This View tends to remove the apparent inconslstencies lietween Mr. 
Storrow's statement of October 27. 1.SS0. and the defendant's présent elaini, 
and justifies the conclusion that though the llcense was for the first time 
reduced to writing under date of Deeember 2H, 18.S1, and covered a territory 
not identical with that described in the lieense of Xovember 7, 1878, and 
some of the detailed terms of whlch were not settled until the harmonization 
arrangement was effected in Chicago, it nevertheless was merely the state- 
ment or évidence of a pre-existing lieense or right to a lieense, which was 
held originally by the Illinois Bell Company and was paid for by it when It 
Issued Its stock to the Bell Company of Boston, some finie between January 
•3, 1879, and November 1, 1870. On that vlew the Chicago stock Is not sub- 
ject to this accounting, and I adopted that view. 

"I did not overlook the fact, or the apparent diificulty of reconciling it with 
the conclusion above stated. that in the schedule annexed to the contract of 
November 10, 1879, the Bell Coinjiany did not mention Chicago aniong the 
few places Where 'the owners of the Bell patents hâve granted llcenses, or 
made ageucy contracts,' although it was mentioned among the 'exehanges 
estaWished and using téléphones furnished by the Gold & Stock Telegraph 
Company, but in which neither the Western Union Telegraph Company nor 
the Gold & Stock Telegraph Company hâve any interest.' But I thlnk it 
would be Impossible to come to any conclusion with respect to the Chicago 
situation which dld not disregard some circuuistance, whlch, if standing 
alone. niight well be claimed to compel a différent conclusion. As a niatter 
of fact. however, this circumstanee does not stand alone. In the mémorandum 
of harmonization (P. K. S8), made several moutbs after November 10. 1.S79. 
viz.. .lune 15. 1880. deallng with the Chicago situation alone. and with the 
llcense to be issued for it, it was distinctly stated that 'no lieense baving 
been granted to any company in the city of Chicago exeept that to the Bell 
Téléphone Company of Ulinois'^a statenieiit entirely consistent with and 
eonfirmatory of the conclusion above reached that the Illinois Bell received 
a lieense or a right to a lieense in exehange for $50,000 of its capital stock 
In 1879, and that that lieense 6t right was transferred from one company to 
another, until it matured in the written llcense given to the Chicago Téléphone 
Company, under date of Deeember 23, 1881. That harmonization agreement 
was signed for the Bell Company of Boston by its président, and for the 
American District Telegraph Company of Chicago by Anson Stager, one of 
its direetors and a vice président of the Western Union Company, who had 
participated in the maklng of the contract of November 10, 1879. 

"The omission of Chicago from tlie list' of places in which the Bell had 
granted licenses or made agency contracts nilght also be explained on the 
theory that no place was intended to be included in the list exeept those 
with respect to which llcenses or agency contracts had been actually exe- 
cuted and issued, whlch was not the case in Chicago. The Bell Company 
treated Chicago as a place which was still entirely in its own control, though 
it had agreed to give a lieense to its local company there. 

"For another reason, independent of those already stated, I ruled that the 
Chicago stock is not Subject to this accounting. The contract of November 
10, 1879, provided (article 11 [1]) that places where confllcting Interests re- 
mained to be harmonized (of which Chicago was one) should 'be exempt from 
the opération of this contract' until such harmonization was effected. This 
was agreed upon as to Chicago on .Tune 15, 1880, after whlch the Bell Com- 
pany received no stock exeept in exehange for stock issued to it prior to No- 
vember 1, 1879, and stock in payment ot the local company's cash indebted- 
187 F.— .30 



466 187 FEDERAL REPORTER 

ness to it. But the actual harmonlzatlon was considerably delayed. Though 
intended to take effect on July 1, 1880, It was not in fact effected till the or- 
ganization of the Chicago Téléphone Company some time after January 13, 
1881, the transfer to it by the Union Company, March 1, 1881, and the issue 
of a B«ll license to it December 23, 1881." 

In conclusion the master ruled as follows : 

"I therefore ruled that the défendant Is not bound to account for any of 
the stock of the Chicago Téléphone Company received by it. I hâve there- 
fore deducted from the amounts claimed to be due to the plalntiffs In this 
aecounting 20 per cent, of the shares of that Company received by the de- 
fendant, to wit, the 396 shares claimed In ISxhlblt D2, together with the divl- 
dends on those shares, amounting to $165,984.50, and interest on the divi- 
dends to April 1, 1909, amounting to $175,739.58, maklng in ail $341,724.08, 
as shown in Exhibit J." 

The ruhngs of the master with respect to this stock corne within 
the same principle which was appHed in the cases of the American 
Téléphone & Telegraph Company and the New England Téléphone 
& Telegraph Company, and hence corne within the limitations of the 
aecounting laid down in the opinion of the Circuit Court of Appeals. 

I hâve considered the most important rulings of the master to which 
exceptions were taken. As to the master's ruling that the burden of 
proof rests on the défendant, it seems to me that he was clearly right ; 
and the same is true of his ruling that this stock was subject to a 
commission of 30 per cent. The remaining exceptions do not appear 
to call for particular considération. 

Upon the whole, I find no error in the master's rulings. 

The exceptions to the master's report are overruled, and the report 
confirmed; and a decree may be drawn accordingly. 



EASTERN OREGON LAND CO. v. WILLOW RIVER LAND & 
IRRIGATION CO. 

(Circuit Court, D. Oregon. November 10, 1910.) t 

No. 3,398. 

1. iNJUNCTioN (§ 37*) — Possession or Land— Disputed Title— Prioe Tbial 

AT Law. 

Where, in a suit to restrain the conversion of the waste waters of a 
stream by the construction of a dam, complalnant claimed to own the 
dam and réservoir site and also land below the dam under a wagon road 
grant which expressly reserved ail lands contalnlng minerai, and de- 
fendant denied plalntiff's ownershlp, and claimed that the land was in 
fact minerai and so reserved, défendant was entitled to a trial of the 
Issue of complainant's title to a jury, and hence a court of equity would 
not oust defendant's possession or enjoin it from using the premises un- 
til complainant's titie had been establlshed at law. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dlg. § 85 ; Dec. Dig. 
I 37.*] 

2. Public Lani)s (§ 114*)— Patent— Conclusiveness. 

The issuance of a patent to certain lands by the United States was not 
a conelusive adjudication that the lands were nonmineral, where the 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Received for publication June 7, 19U. 
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patent itself contalned an exception of ail minerai lands should any be 
found in the tract described. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. §5 314-322; 
Dec. Dlg. § 114.* 

Décisions of land deparnient, thelr conclusiveness and elïect, see notes 
to Hartman v. Warreu, 22 C. C. A. 38; Carson City Gold & S. M. Co. 
V. isTorth Star Min. Co., 28 C. C. A. 344; Uinta Tunnell M. & ï. Co. v. 
Creede & C. 0. M. & M. Co., 57 C. C. A. 207.] 

3. Watebs and Wateb Courses (§ 85*) — Ripabian Pbopeietoes— Kight to 
fi.ow— injunction. 

While a rlparian proprietor is entitled to the ordinary and usual flow 
of a stream so long as it is of bénéficiai use to him, ineluding uuder some 
circumstances flood waters reasonably to be expected during the ordi- 
nary seasons, a lower rlparian proprietor was not entitled to restrain 
diversion of the flood waters of a stream by a nonriparlan proprietor, 
where he was not injured thereby. 

[Ed. Note.^ — For other cases, see Waters and Water Courses, Cent. Dlg. 
§1 84-90; Dec. Dlg. § 85.*] 

Suit by the Eastern Oregon Land Company against the Willow 
River Land & Irrigation Company. Complaint dismissed. 

J. N. Teal, Wirt Minor, A. B. Winfree, and W. A. Johnson, for 
compljiinant. 

Lionel R. Webster, John B. Hart, and Wm. K. Lowrey, for défend- 
ant. 

BEAN, District Judge. The défendant, an irrigation corporation 
organized under the laws of this state in the spring of 1908, com- 
menced the construction of a dam across Willow creek, about 25 or 
30 miles above the town of Vale, in Malheur county, for the purpose 
of impounding the flood or waste waters of the stream, to be used in 
the irrigation and réclamation of large bodies of land owned or con- 
trolled by it and for sale and disposition to others. 

The complainant, by proper mesne conveyances, is the owner of 
sundry tracts of uncultivated and unimproved land granted to the 
State by the act of Congress of February 25, 1867 (14 Stat. 409), to 
aid in the construction of a military wagon road from Dalles City on 
the Columbia river to Ft. Boise on the Snake river. Willow creek 
flows through a part of thèse lands between the dam site and the mouth 
of the stream, and the complainant, insisting that it is the owner un- 
der such grant of the lands on which the défendant proposed to 
construct its dam and réservoir, and that its rights as riparian pro- 
prietor of the land beldw the dam will be injuriously affected, brought 
this suit to enjoin the construction of such dam and the impounding 
of the water. The case has been tried and submitted on the testimony 
and the pleadings, and is now for final décision. I hâve read the plead- 
ings and testimony with care, and hâve carefully considered the elab- 
orate arguments and briefs submitted by counsel and the authorities 
cited by them, and will state my conclusions without argument or 
élaboration. 

[1] The complainant is not entitled to the relief sought by injunc- 
tion for two reasons: (1) The title to the land upon which défendant 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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is constructing its dam and réservoir is in dispute, and should be set- 
tled at law. (2) The complainant has not shown that it will be sub- 
stantially injured by the impotmding of the flood or waste waters of 
the stream. It is true the dam and réservoir site is within the limits 
of the wagon road grant and upon land patented to tlie complainant's 
predecessors in interest by the governnient of the United States, but 
by the terms of the grant "minerai lands of the United States" were 
expressly exempted therefrom, and the patent subsequently issued 
contains a lil^e exception. The défendant pleads and gives évidence 
tending to show that the land occupied by it and upon which it is con- 
structing its dam and réservoir is, in fact, minerai land, and was known 
to be such at the date of the wagon road grant; that prior to and 
ever since that time it has been occupied and used from time to time 
for mining purposes, and that for many years prior to the commence- 
ment of this suit it had been used, claimed, and occupied as a mining 
ground by Cole and Insenhofer, to whose title and rights it has suc- 
ceeded by proper conveyances. It therefore contends that complain- 
ant has no title to the land because it was not within the terms of the 
wagon road grant, and that, if the land is not in fact minerai, it has 
the légal title thereto by adverse possession of itself and its predeces- 
sors in interest. Upon this question défendant has the constitutional 
right to a trial by jury, and a court of equity will not assume by 
mandatory injunction to oust it from possession or enjoin it from 
occupying or using the premises until complainant establishes its title 
at law. Défendant is in possession of the property claiming title, 
and the complainant has a complète and adéquate remedy at law, and 
should be required to exercise it. Whitehead v. Shattuck, 138 U. S. 
146, 11 Sup. Ct. 276, 34 U. Ed. 873; 22 Cyc. 818. 

[2] Complainant insists, however, that the issuance of patent by 
the government of the United States to its predecessor in interest 
is a conclusive adjudication that the lands described therein are non- 
minerai. That would probably be true if the patent contained no 
réservation (Barden v. N. P. R. R., 154 U. S. 288, 14 Sup. Ct. 1030, 
38 L. Ed. 992), but it contains a clause "excluding and excepting 
ail minerais lands should any such be found in the tract aforesaid." 
This rnanifests an unmistakable intention on the part of the govern- 
ment not to convey minerai lands a;nd repels any inference that 
the department adjudicated or intended to adjudicate that no part of 
the land described in the patent was minerai. 

The Impounding of the Flood Waters no Substantial Injury to Com- 
plainant. The gênerai doctrine of riparian rights is too firmly estab- 
lished in this state to be sliaken now by judicial décision. It is useless 
to cite authorities. [3] The riparian proprietor is entitled to the ordi- 
nary and usùal flow of a stream as long as it is of any bénéficiai use to 
him, and this may, under some circumstances, include flood or over- 
flow waters reasonably to be anticipated during ordinary seasons. 
Miller & Lux v. Madera Canal & Ir. Co., 155 Cal. 59, 99 Pac. 502, 
22 h. R. A. (N. S.) 391; Miller v. Bay- Cities Water Co., 157 Cal. 
256, 107 Pac. 115, 27 L. R. A. (N. S.) 772. But in my judgment 
a lower riparian proprietor who is not injured by the diversion of 
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the flood waters above his land cannot invoke tbe aid of a court of 
equity to restrain such diversion although by a nonriparian proprietor. 
Such is the holding of the Suprême Court of CaHfornia. Fifield v. 
Spring Valley Waterworks, 130 Cal. 552, 62 Pac. 1054. I am not 
advised that the direct question bas ever been passed upon by the 
Suprême Court of this state, but I think the tendency of the later 
décisions is to that efifect. Indeed, in my judgment, no other rule 
can be adopted which will serve to develop the arid sections of the 
state and be in harmony vvith the state législation concerning water, 
its appropriation, and use. The modem tendency is to make the 
bénéficiai use of water the test of the right, and, unless it is put te 
a bénéficiai use by a riparian proprietor or is of some substantia? 
benefit to him, he ought not to be allowed to prevent its use by others 

Now, in this case, Willow creek is a small stream. In the spring 
and early summer it carries considérable water, but during the latter 
part of the summer goes practically, if not completely, dry. Al! the nor- 
mal fiow has been appropriated by persons other than the complainant. 
It therefore bas no interest whatever in such flow, nor is it concerned 
as to the efifect the impounding of the flood waters will bave thereon. 
During the times of heavy rains or melting snows, it often happens 
that more water cornes down f rom the watershed than can be carried 
in the channel, and overflows the low lands along the banks. The 
flood or high water generally occurs; in February, when the ground is 
frozen, and therefore runs off without benefit to anyone. It some- 
times occurs later in the season, and then saturâtes or irrigates the 
overflowed land, and aids the natural growth of wild grass theren. 
Thèse floods or high waters do not occur annually, but at irregular 
intervais, and there is no évidence to the effect that they can reason- 
ably be anticipated evety season, nor do they cover the low lands 
with a thin sheet of water which remains there for some time thus 
thoroughly saturating the ground as is the case in some other parts 
of the arid section, but they run off rapidly and only continue for a 
few days at a time. Complainant owns five or six odd-numbered 
sections at sundrj^ places along the stream below the site of defend- 
ant's proposed dam, a small portion of eacli of which is overflowed 
by the flood or storm waters. The land so overflowed is not inclosed 
or cultivated. The witnesses dififer as to the total area of such over- 
flowed land. Complainant's witnesses place it at from 300 to 400 
acres in the aggregate, while those of défendant say it will not exceed 
40 or 50 acres. In any event, the area is not large, and the quantity 
overflowed, taking it altogether, is small. The évidence is also con- 
flicting as to whe1#ier the flood waters are a benefit or a détriment to 
the land overflowed. Many witnesses, settlers in the valley, hâve tes- 
tified that in their judgment it is a decided détriment. Others seem 
to be as positive that it is a benefit, but, on the whole, I am of the 
opinion that it has not been shown that the impounding of the flood 
or storm waters by the défendant company will be of such a sub- 
stantial injury to the complainant as will justify a court of equity 
ènjoining the bénéficiai use thereof by the défendant. 

The complaint will be dismissed. 
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UNITED STATES ex rel. UEBERALL v. WILLIAMS, Com'r of Immigration. 
(District Court, S. D. New York. Aprll 12, 1911.) 

1. ALIBNS (§ 53*)^lMMIGRATION— Re-ENTBY. 

Relater, an alien of the excluded classes, havlng been in the United 
States more than three years, shortly before hls arrest as an allen not 
entitled to enter, while in Niagara Falls, passed from the American to 
the Oauadian side to view the falls, and, after staylug there an hour or 
more, came back to New York, and shortly thereaf ter was arrested. HeH. 
that his return to the United States after golng into Canada constltuted 
a re-entry, after whieh he was subjeet to déportation. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. § 53.*] 

2. Habeas Cobpus (§ 23*) — Déportation of Alien— Erboneous Place. 

Where an alien was legally In custody in déportation proceediiigs, and 
was not entitled to remaiu in the United States, he was not entitled to 
dlseharge on habeas corpus, beeause the warrant under which he was 
detained indicnted an intention on the part of the Secretary of Commerce 
and Ijabor to deiwrt him to the wrong country, since habeas corpus will 
only lie to release an alien after he bas been adjudged entitled to remain 
in the country. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 23.*] 

Habeas corpus by the United States, on relation of one Ueberall, 
against William Williams, as Commissioner of Immigration at the 
port of New York. Writ dismissed. 

This case cornes up upon return to a writ of habeas corpus Issued to In- 
quire Into the détention of the relatdr by the immigration authorities at 
EUis Island, in this district, under warrant of déportation issued by the 
Secretary of Commerce and Labor. The relater was arrested upon warrant 
of the Secretary of Commerce and LabOr, has had a hearing. and Is about 
to be deported as an alien who has entered the country within three years 
and is within the excluded classes. It is not necessary to take up the ques- 
tion of the grounds of exclusion, as those are concededly not within the 
jurisdiction of this court. The question presented is as f ollows : The relator 
came into the country more than three years before the warrant was issued 
from the port of Rotterdam, in the klngdom of Holland. Shortly before the 
arrest, being In the city of Niagara Palis, in the state of New York, he took 
a carriage and went over to the Oanadian side of the falls, appareutly for 
the purpose of vlewlng them. After staylng there an hour or more, he came 
back into the state of New York. The warrant of déportation directs that 
he shall be deported to the empire of Austria. Three questions are raised : 
First, whether he made a new entry into this country when he came back 
across the Canadian Une ; second, whether, if he ean be deported at ail, It 
should be to Canada, to Holland, or to Austria ; third, whether, in case he 
should be deported to Canada, this court has any jurisdiction to grant a 
writ of habeas corpus, beeause he is to be deported to Austria. The relator 
is a native of the empire of Austria, and was en route from Austria to this 
country when he embarked at Rotterdam, more than three years prier to the 
Issuance of the warrant. 

Alex. I. Hahn, for relator. 

Daniel D. Walton, for the United States. 

HAND, District Judge (after stating the facts as above). [1] The 
first question to be determined is whether the relator entered this coun- 
try within three years of the time of his arrest. Since the décision of 
the Circuit Court of Appeals of this Circuit, in Re Annie Lapina (Ex 

•For other cases see sarae tople & § number In Dec. & Hm. DIgs. 1907 to date, & Rep'r Indexes 
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parte Hoffman) 179 Fed. 839, 103 C. C. A. 327, this question lias been 
authoritatively settled. I do not see how the duration of the period 
of absence in a foreign country or its purpose can affect the resuit. 
This particular instance is no doubt as extrême as can arise, but it 
does not effect any change in principle. As soon as the relator en- 
tered the Dominion of Canada he left the United States, whether his 
intention was to remain an hour or a year, and his re-entry was in 
fact a re-entry as much as that of Lapina in the case cited. There- 
fore I see no escape from the conclusion that he could legally be de- 
ported to the country whence he came by warrant of the Secretary of 
Commerce and Labor. 

[2] Two questions therefore arise: First, whether Austria is the 
country whence he came ; and, second, whether, if this be not so, a 
writ of habeas corpus can inquire into his proposed destination. I do 
not think that it is necessary to détermine the first question, for I do 
not see how a writ of habeas corpus can review such a mistake, if it 
be a mistake, on the part of the authorities. That writ inquires simply 
into the validity of the relator's détention, and concededly his déten- 
tion is légal. Éven if it be true that the Secretary of Commerce and 
Labor intends to deal illegally with him, and even when that intention 
appears from the very warrant under which he is detained, the writ 
on that account could not release him from custody, unless he has the 
right to remain in the country, which he has not. 

It is suggested that he might be released upon the theory that his 
détention would become illégal as soon as they did with him what the 
law does not permit. The difficulty with this argument, however, is 
that he would none the less be properly in custody and subject to dé- 
portation because they were violating the law in sending him to the 
wrong place. The détention being légal, at most a court could direct 
the Secretary of Commerce and Labor to send him to Canada, and not 
to Austria ; but that, of course, no court has jurisdiction to do. It is 
only after the court has adjudged that the alien has a right under the 
statute to remain in the country that a writ of habeas corpus can re- 
lease him. Chin Yow v. U. S., 208 U. S. 8, 12, 28 Sup. Ct. 201, 52 
L. Ed. 369. 

Whether the relator has any remedy to control the action of the 
Secretary of Commerce and Labor, in case he proposes to deal with 
him contrary to the statute, it is not necessary now to inquire, because 
it is enough that the scope of this writ is limited to the mère question 
of his détention, and whether he is entitled to be free from custody. 
It is, of course, possible to put supposed cases where the action of the 
Secretary of Commerce and Labor would be of the utmost consé- 
quence to the relator, and where, if he were in error, his rights would 
be much prejudiced by the décision ; but that can in no sensé resuit in 
releasing him wholly from custody, which is ail that he now asks to 
hâve. 

Writ dismissed, and alien remanded. 
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HOWARD DUSTLESS DUSTER OO. v. CARLETON. 

(Circuit Court, D. Connecticut. Juue 3, 1911.) 

No. 1,.342. 

ÏRADE-MaEKS and THADE-NAMES (§ 70*) — UnFAIR COlrPETITION— Pbevious 

Use — CoLOB of Abticlb. 

Wliere complalnant tnaiiufactured and sold an allpged dustless dust- 
clotti of blaelc color, but he was iiot a ploneer in tlie busineKSS, lie was uot 
entitled to restrain défendant fi'om nianufacturinic:, and putting ont in 
compétition, a similar cloth uiade froni blacii. material puix'liased froni 
anotlier. 

|Ed. Note. — For otlier cases, see Trade-Marlvs and Trade-Names, Dec. 
Dig. § 70.* 

Unfair compétition, gee notes to Scheuer v. Muller, 20 C. C. A. 165 ; 
Lare v. Harper & Bros., 30 C. C. A. 37(i.] 

In Equity. Action bythe Howard Dustle.'^s Duster Company against 
L. Clinton Carleton. On motion to set aside a stipulation for judg- 
ment. Application granted. 

For former opinion, see 185 Fed. 999. 

Mitchell, Chadwick & Kent, for complainant. 
Bill &Tuttle, for défendant. 

PlyATT, District Judge. This case was heard tipon demurrer last. 
March. The décision will be found in 185 Fed. 999. There was no 
occasion for so elaborate a présentation as will be found there, except 
for the fact that counsel for défendant had signified his willingness 
to abide the resuit of my investigation. I therefore stated at some 
length, and with some care, the course which I should think it right 
to pursue if the matter had then been before the court on final hearing. 

The Opinion was filed on March 9th. On March 15th counsel for 
both parties appeared before me in person and stipulated that the opin^ 
ion of the 9th might be treated as a final disposition of the case, and, 
acquiescing therein, I ordered a decree to issue granting the relief 
asked for in the first clause of the bill. Up to the présent time no de- 
cree has been issued, and now counsel for défendant asks to bave the 
stipulation set aside, becâuse he has since learned that a valid défense 
exists of which he was ignorant at the time of entering into the stip- 
ulation. 

This matter cuts deeper than can be remedied by a resort to tech- 
nical rules of practice. What I did in March has been used to influ- 
ence persons who bave no interest in the litigation between thèse par- 
ties. What I shall do now must not be afïected by the bickerings of 
the parties hereto, or by an attempt to saddle the blâme upon this one 
or upon that one. Let the unvarnished taie explain itself. 

The opinion of March 9th was based upon my conception of the 
situation between the parties, as evidenced by the facts set up in the 
complaint, which were admitted to be true by the demurrer. I under- 
stood from the bill that the plaintifï was the first party who dyed white 

•For other cases «es same topic & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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cheesecloth black, at unnecessary trouble and expense to itself, for 
the sole purpose of giving the duster a distinctive appearance which 
wonld point to it as maker, and that no competitors had dyed their 
cheesecloth black until this défendant invaded the market. With 
those facts, and especially the latter one, absent from the case, the 
opinion of March 9th would not hâve been promulgated, and the bill 
would hâve been dismissed on demiirrer, without comment, 

It would seem that my position in the niatter ought to hâve been 
easily understood from the language used in the opinion. I referred 
therein to the fact that défendant took the trouble to dye his cloth 
black, and that "no other competitors of the plaintiff" dyed their cloth 
black. I am now informed that at least one competitor, and that a 
strong one, has for many years made a duster which it dyed black. 

The only issue between the plaintiff and that competitor, as I un- 
derstand it, would be as to which party first adopted that practice. It 
is plain to me, however, that the exact date of beginning is immaterial. 
If other parties began to dye their white cheesecloth black before the 
plaintiff had continued that practice a sufficient length of time to hâve 
made its black cloth a distinctive sign, pointing directly and exclusively 
to its factory, the entire structure upon which my final conclusion 
was erected crumbles and falls to the ground. 

I hâve re-examined the situation which confronted me when I 
wrote the opinion of March 9th. Paragraph XI of the bill is as fol- 
lows : 

"Yonr orator shows that the flyelng black by the défendant of his dnstcloth 
is unnecessary for any honest piirp'>se, since other competlns: manufat-turers 
of dustcloths hiive severally adopted disthietlve colors and conibinations of 
colors to distini;nish each his own article. Such colors, for exaniple, as 
brown, pink, and blue are in use by manufacturers who hâve corne into the 
market since your orator began business." 

Point 5 df the demurrer is as f ollovi's : 

"Recause it appears from the complaint that the article manufactured and 
sold by the complainant Is one in which there is a large aniount of compéti- 
tion, and in which several persons, other than the parties to this suit, are 
engaged In the manufacture and sale of, and the complainant has had no 
such exclusive .sale of said article as to entitle it to the relief prayed for." 

Plaintiff's counsel presented at the hearing on demurrer a printed 
brief in which he commented on point 5 in the following language: 

"It nowhere appears in the bill that 'there is a large amount of compéti- 
tion.' It does appear by the bill that other manufacturers make dusters, 
and that thèse couii)etitors eolor them distinctively ; for example, red, pink, 
and blue. (Bill, par. XI.)" 

Later in the brief, in stating the facts as bearing upon defendant's 
wrong, he condenses paragraph XI of the bill in the following lan- 
guage : 

"The dye'ing black of his dnstcloth by the défendant is unnecessary for 
any honest i)urpose. Other cnmpeting manufacturers hâve severally adopted 
distinctive colors and eombinations of colors to distingulsh each his article. 
For example, brown, iiink, and blue are in use by other manufacturers." 

It now appears that défendant did not dye his white cheesecloth 
black at ail, but bought his black cloth from a competitor. 
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It dbes not improve the situation for plaintiff to say that the dé- 
fendant ought to hâve told his counsel, and his counsel oUght to hâve 
told the court. The défendant would naturally be so agitated by the 
strenuous attack upon his petty business that he ought to be excused 
for not taking a comprehensive view of the situation. 

As for the plaintiff, the lenient view of the matter is that it did 
not reahze that it fundamentally affected its rights against this de- 
fendant to bring into strong reUef those competitors who used other 
colors than black, and to refrain with exceeding care f rom mentioning 
those who did use the black. 

It is unfortunate that the opinion of March 9th was ever written. 
I hâve tried to make it clear that it was founded on a misconception 
of some of the ultimate material facts. The stipulation of counsel is 
set aside, because it produced a false situation. The order of March 
15th, having been based thereon, is revoked, and the case may proceed 
in the usual way. The revocation of the order of March ISth is in- 
tended to render, and does render, nugatory and unavailing ail state- 
ments of fact and conclusions of law to be found in the opinion of 
March 9th, which grew out of the misconception which I hâve ex- 
plained above. 



FEDERAL MINING & SMELTING CO. v. BUNKER HILL & SULLIVAN 
MINING & CONCENTRATING CO. 

(Circuit Court, D. Idaho, N. D. December 21, 1909.) 

No. 424. 

1. Courts (§ 310*)— Necessaby Parties. 

The ruie that ail persons interested in a suit In equlty In a fédérai 
court having Jurlsdictlon on the ground of dlversity of eitizenshlp must 
be made parties does not apply, where the briuglng In of a dispensable 
party will oust the jurlsdiction of the court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. 
§ 810.*] 

2. Courts (§ 317*) — Parties — Nbcessary Parties. 

A fédéral court, in determlning whether the requislte dlversity of 
eitizenshlp to give It jurlsdiction exists, must align the parties on one 
side or the other according to their real interests. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 317.*] 

3. Courts (§ 308*) — ^Fédéral Courts— Jurisdiction—Oitizenship or Par- 

ties. 

The Fédéral Mining Company, a Delaware corporation, the Bunker 
HlU Company, and the January Company, both Oregon corporations, eaeh 
owned a minlng claim, and ail three claims conflieted. The Fédéral 
Ctompany sued the Bunker Hill Company in the United States court to 
quiet title and for an accounting for ores taken from the overlaps, and 
the January Company had a similar suit against the Bunker Hill Com- 
pany In the State court, The Bunker Hill (Company moved to make the 
January Company a party in the suit in the United States court, which 
was resisted on the ground that, because of the ownership of the entire 
January stock by the Fédéral Company, it could not be a défendant, but 
must be a plaintiff, which would destroy the jurlsdiction of the coiu't 
by having an Oregon citizen on both sides of the case. Held, tliat tlic 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe? 
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January Company could be made a défendant, since Its clalm was ad- 
verse to the Fédéral Company, though the relation between the two com- 
panies was not hostile. 

[Ed. Note. — For other cases, see Courts, Oeot. DIg. |§ 855, 856 ;• Dec. 
Dig. § 308.* 

Diverse citizenshlp as a ground of fédéral jurlsdlction, see notes to 
Shipp T. Williams, 10 C. O. A. 249; Mason v. DuUagbam, 27 O. C. A. 
298.] 

4. Courts (§ 264*) — Fedebal Couets — Jueisdiction — Oitizenship of Pab- 

TIES — Cboss-Bill.. 

The controversy between the Bunker IIIU Company and the January 
Company could be lltlgated between them on cross-blU as ancillary to 
the main case, though they were citlzens of the same state. 

fEd. Note. — For other cases, see Courts, Cent Dig. S 801; Dec. Dig. 
S 264.*] 

5. Equitt (§ 115*) — Bringino in New Parties. 

The Fédéral Company could not complain of the making of the Jan- 
uary Company a party défendant, on the ground that it would compli- 
cate the issues, necessitate delay, and entail on it additional expansé, 
since It had been In Its power to brlng the entire controversy Into court 
lu one suit 

rEd. Note.— For other cases, see Equity, Cent. Dig. §§ 280-283; Dec. 
Dig. § 115.*] - . . - 

6. CotTRTS (J 489*) — Parties — Necessaby Parties. 

The making of the January Company a party défendant dld not Inter- 
fère with the Jurisdiction of the state court, for the state court could 
Btlll proceed wlth the suit brought by that company. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §| 1324-1341 ; Dec. 
Dig. § 489.*] 

In Equity. Suit by the Fédéral Mining & Smelting Company agaînst 
the Bunker Hill & Sullivan Mining & Concentrating Company. Flain- 
tiff required to bring in as a party the January Mining Company. 

John P. Gray and F. T. Post, for complainant. 

Curtis H. Lindley and Myron A. Folsom, for défendant. 

DIETRICH, District Judge. The défendant by its answer having 
suggested that the January Mining Company, a corporation, ought to 
be made a party, upon motion of the complainant the cause was set 
down for argument, and has been submitted upon this objection only. 

The suit is brought to quiet plaintifif's title to the San Carlos Iode 
mining claim, situate in Shoshone county, Idaho, and especially to 
certain extralateral ore bodies which it is averred are a part of the 
vein having its apex within the surface boundaries of the claim. The 
complainant is a corporation organized under the laws of the state of 
Delaware. The défendant, and also the January Mining Company, 
are corporations organized under the laws of the state of Oregon. 
The original bill was filed on the Ist day of October, 1908, and upon 
the same day complainant filed in this court another bill against the 
défendant, involving a similar controversy, based upon its alleged 
ownership of what is known as the Overlap Iode mining claim. Sub- 
sequently, on or about the 16th day of November, 1908, the January 
Mining Company commenced an action in the district court of the 

*For otber cases see same topic & { nvmbkb in Dec. & Am. Digs. 1997 to date, & Rep'r Indexe* 
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First judicial district of the state of Idaho, in and for Shoshone coun- 
ty, against the défendant, exhibiting a similar controversy, based upon 
its alleged.ownership of what is known as the Republican Fraction 
mining claim. It so happens that the extended end lines of the San 
Carlos and Overlap daims, belonging to the complainant, and of the 
Republican Fraction, belonging to the January Mining Company,^ and 
of the Bunker Hill claim, belonging to the défendant, intersect, with 
the resuit that there is a segment, common to ail of the extralateral 
planes, of which each of the three companies named claims to be the 
sole owner. A somewhat larger segment is common to the extra- 
latéral planes of the San Carlos, Bunker Hill, and Republican Frac- 
tion, and a still larger area common to the Overlap, Republican Frac- 
tion, and Bunker Hill. In each of the three cases the complainant 
prays, not only that its title be quieted, but that défendant be required 
to account and pay for the ores which, according to the averments, it 
has wrongfully extracted frbm the ground in controversy. 

The amount and value of the ores for which an accounting is sought 
are not alleged in either of the bills in this court, but from defend- 
ant's answer it appears that in the state court the January Mining 
Company allèges the total amount extracted from the area common to 
the extralateral planes of the Republican Fraction and the Bunker Hill 
to be over $7,000,000. In the answer it is further averred that prior 
to the year 1905 the complainant hère was the owner of the Republican 
Fraction as well as the San Carlos and Overlap claims, and that in 
that year it filed in this court a suit asserting extralateral rights per- 
taining to the Republican Fraction claim ; the suit being somewhat 
similar in its scope to the suits now pending. Thereafter, and witli- 
out a trial upon the merits, that suit was voluntarily dismissed, and 
the complainant caused the January Mining Company to be organized, 
and thereafter conveyed to it, for a nominal considération, the Repub- 
lican Fraction claim, together with ail causes of action appertaining 
thereto against the défendant company. It is further alleged in the 
answer that the plaintiff owns ail of the capital stock of the January 
Mining Company, and it is contended thât în fact the January Mining 
Company was organized in the state of Oregon by the plaintiff, and 
the Republican Fraction claim conveyed to it for a nominal considéra- 
tion, merely for the purpose of avoiding the jurisdiction of this court. 

The defendant's point is that the January Mining Company should 
be made a party, and thus be compélled hère to litigate its claims to 
the common segment, under the rule which requires a court of equity 
to décide upon and finally détermine the entire controversy, and to do 
complète justice by adjusting ail the rights involved in it, and also to 
make the performance of the orders of the court perfectly safe to 
those who are compélled to obéy them. That this is the gênerai rule, 
subject to certain exceptions, may not be doubted. Bâtes, Fédéral 
Equity Procédure, § 39 et seq. Whether, in view of the fact that 
complainant seeks an accounting, and both it and the plaintiff in the 
suit in the state court are laying claim to the same fund, the Januarj' 
Mining Company should be regarded as an "indispensable" party, as 
defined in Shields v. Barrow, 58 U. S. 130, 15 L. Ed. 158, and Wil- 
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liams V. Bankhead, 19 Wall. 563, 22 L. Ed. 184, need not be decided. 
If not "indispensable," if is a "necessary" party. 

The matter in dispute is a certain segment of minerai land, together 
with the proceeds of ores heretofore removed therefrom by the de- 
fendant, of ail of which each of the three corporations claims owner- 
ship, to the exclusion of ail rights and claims of each of the other two 
corporations. As to the accounting, it is admitted that unless by some 
arrangement, voluntarily entered into by the plaintiff, the court may 
retain control of the fund which may be awarded to the plaintiiï until 
the suit in the state court is finally determined, and thereupon direct 
the payment thereof as the rights of the parties may appear, the de- 
fendant would, because of a possible adverse judgment in the state 
court as well as hère, be subjected to the péril of being twice called 
upon to account for the same fund. Apart from this feature, the case 
might possibly be prosecuted in its présent form without jeopardy to 
défendant, but, obviously, not within the principle epitomized in that 
familiar expression that "courts of equity delight to do justice, and 
not by halves." 

[ 1 ] One of the exceptions to the gênerai rule that ail persons inter- 
ested in the controversy should be made parties to the suit is where the 
bringing in of a dispensable party would oust the jurisdiction of the 
court; and the plaintiff urges that the conditions hère are such as to 
require récognition of this exception. 

[2] Referring to the familiar principle that, in determining whether 
the requisite diversity of citizenship exists, it is the duty of the court 
to align the parties upon the one side or the other, according to their 
real rather than their apparent interests, regardless of the places as- 
signed to them in the pleadings as plaintiffs or défendants, plaintiff 
contends that, if the January Company is brought in, it must, for juris- 
dictional purposes, be deemed to be a coplaintiff, and therefore the 
court would lose jurisdiction; for we should then hâve, as parties upon 
opposite sides of the controversy, citizens of the same state. 

[3] This contention is based upon the assumption that because, as 
appears from the answer, the plaintiff controls ail of the stock of the 
January Company, there can be no real confîict between them. But 
conflict of claims does not necessarily imply hostility of claimants. 
The January Mining Company is the owner of the Republican Fraction 
mining claim and ail that pertains thereto. The property is held 
by it primarily for the benefit of its creditors, and secondarily for its 
stockholders. Its rights as an owner are not affected by the fact that 
ail of its stock is possessed or controlled by a single interest, nor are 
its obligations thereby diminished ; and presumably it is in good f aith 
seeking to establish its right to the segment in controversy for its 
own, and not for another's, benefit, thus fulfilling the obligations im- 
posed upon it by law. Nor will it be presumed that the plaintiff, al- 
though controlling the stock of the January Company, will, by an abuse 
of power, cause it gratuitously to waive any substantial property right. 
In this view it is difficult to perceive how there is or can be community 
of interest between the plaintiff and the January Company, any more 
than between either of thèse companies and the défendant. It is not 
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a case where co-ordinated interests derived from a common source by 
two persons, either jointly or severally, are assailed by a third person 
claiming adversely under a title deraigned from a différent source. 
Each of the corporations hère is claiming the whole estate, to the ex- 
clusion of any and ail claims of the other corporations. There is and 
can be no community of interest, for each asserts ownership of the 
entire matter in dispute. 

[4] In that view the January Company could hâve been made a 
party défendant without affecting the jurisdiction of the court. And, 
notwithstanding the fact that it and the présent défendant are citizens 
of the same state, the controversy between them could, upon cross- 
bills, be entertained as ancillary to the original suit. In Bâtes on Féd- 
éral Equity Procédure, § 381, it is said: 

"A cross-bill In equity In a Circuit Court of the United States Is not a suit 
•by original process. It is an ancillary suit. Tbe cross-bill is an auxlliary 
to the original suit and a dependency upon it. The statutes of the United 
States definlng the jurisdiction of courts and prescrlblng where a suit shall 
be brought do not apply to an ancillary or dépendent suit. Sueh suit should 
be brought in the court whereln is pendlng the original suit, to which it is 
ancillary and upon which it is dépendent, without regard to the citizenship 
of the parties or any other ground of fédéral jurisdiction whatever. The 
court bas jurisdiction of the défendant to the cross-bill by vlrtue of the 
jurisdiction acqulred over him in the original suit." Street on Fédéral Equity 
Practlee, § 1234; Lilienthal v. McCormicb, 117 Fed. 89, 54 C. C. A. 475; 
Miller & Lux v. Rickey (C. C.) 146 Fed. 574 ; First National Bank v. Salem 
(G. C.) 31 Fed. 580 ; Brooks v. Laurent, 98 Fed. 647, 39 C. C. A. 201. 

The cases cited by plaintifif, where expressions apparently to the con- 
trary are found, involve a différent state of facts. In Vannerson v. 
Leverett (C. C.) 31 Fed. 376, it is expressly stated in the opinion that 
the cross-complainant prayed for no relief against the plaintifïs, and 
that the cross-bill was in no sensé a reply to the allégations of the bill, 
and had no relation to the subject-matter of the original suit. In Clyde 
V. Richmond & D. R. Co. (C. C.) 65 Fed. 336, which was an inter- 
vention, the rule is expressly recognized that pétitions in intervention, 
cross-bills, and other ancillary proceedings may be entertained, although 
there are lacking some of the jurisdictional facts requisite to original 
bills. In Gregory v. Pike, 67 Fed. 837, 15 C. C. A. 33, also involving 
pétitions in intervention, the facts were so différent and the proceed- 
ings presented such a complication that the expressions from the opin- 
ion of the Circuit Court of Appeals relied upon by plaintiff cannot be 
said to lend much support to its contention, and in the Suprême Court 
(163 U. S. 688, 16 Sup. Ct. 1202, 41 h. Ed. 311) the point was not di- 
rectly considered. 

Newton v. Gage (C. C.) 155 Fed. 598, présents an elaborate and able 
discussion of certain questions, but not of the one now under consid- 
ération. The original bill was brought by Newton, a subject of Great 
Britain, against the Gages, citizens of California, to foreclose a mort- 
gage. The investment company, also a British subject, intervened, and 
filed a cross-bill against the Gages and one Powell, a stranger to the 
suit. Of the points considered, the only one in any wise related to 
the présent subject was, as stated by the court, "that the bringing in 
of a new party by cross-bill or otherwise, when the présence of such 
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party as an original défendant would hâve defeated fédéral jurisdic- 
tion," is not permissible. No such conditions are hère presented, for, 
as we hâve already seen, the plaintifif might hâve originally made the 
January Mining Company a party défendant without in any wise af- 
fecting the jurisdiction of the court. 

In Shields v. Barrow, 58 U. S. 130, 15 L. Ed. 158, the Suprême 
Court, characterizing the proceedings in the lower court as a "compli- 
cated maze," said : 

"New parties cannot be introduced into a cause by a cross-bill. If the 
plaintlff desires to malie new parties, he amends his bill and makes tbem. 
If tbe interest of the défendant requires their présence, he takes the objec- 
tion of nonjoinder, and the coniplainant is foreed to amend or his bill is dis- 
missed. If at the hearing tho court finds that an Indispensable party is not 
on the record, it refuses to proceed. Thèse remédies eover the whole subject, 
and a cross-bill to make new parties is not only improper and irregular, but 
whoUy unnecessary." 

The course hère pursued is in harmony with the practice thus pre- 
scribed by the Suprême Court; and both the présent défendant and 
the January Mining Company, after it shall hâve become a party, may, 
without violating any principle announced in Shields v. Barrow, file 
cross-bills against each other and the plaintiflE to obtain full and com- 
plète relief touching ail matters charged in complainant's bill. 

If, upon the other hand, we give assent to the plaintiff's proposition 
that the January Company should be classed as a coplairtifï, it must 
be done upon the theory that, because that company is alleged to hâve 
been organized by, and is the créature of , the plaintifï, it is not a dis- 
tinct entity, but that it is only the plaintifï in another form and under 
a différent name, a mère organ or agency of the plaintiff. In that 
view its présence would be immaterial to the question of jurisdiction 
and may be ignored, for it would be a nominal party only, with no real 
interest, other than as the représentative or agent of the plaintiff. A 
case would be presented, not of joint interest or community of interest 
between several parties, but of identity of both parties and interests. 
Ignoring the form, and having regard only for the substance, the 
court could see but two real parties, the présent plaintiff and the de- 
fendant. 

[5] It is further suggested that the bringing in of the January 
Company would in a measure complicate the issues and necessitate 
some delay, and would also entail upon the plaintiff additional expense. 
That may be true, but it is obvious that the trial of the entire con- 
troversy in one court and in one proceeding would resuit in less ex- 
pense and fewer complications than its litigation in piecemeal in two 
différent suits and in two distinct jurisdictions. It must be borne in 
mind that according to the showing made by the answer, which, for 
the présent purpose, must be deemed to be true, the plaintiff was at 
the outset the master of the situation, and had the option to elect in 
what forum it would assert its rights to ail of thèse claims. Being the 
owner of the Republican Fraction, as well as of the San Carlos and the 
Overlap, it was within its power to brin g the entire controversy into 
this court. On the other hand, by conveying to the January Mining 
Company the Overlap and the San Carlos, as well as the Republican 
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Fraction, that company would hâve been enabled to bring and main- 
tain the entire controversy in the state court. For certain reasons, 
which may be assumed tô hâve been entirely proper, the plaintiff elected 
to pursue a course by which a part of the controversy could be brought 
in the state court and a part in this court, a course which necessarily 
involves comphcations and expense greater than that which would 
hâve been necessary, had the entire matter been submitted to one jur- 
isdiction. Having deliberately adopted a mode of procédure burden- 
some and perilous to the défendant, can the plaintiflf now be heard 
to complain if the défendant seeks a measure of protection which in- 
cidentally entails some additional complications and expense? Under 
the circumstances, I am not deeply moved by this appeal. 

[6] Nor am I able to yield to the suggestion that to require the 
January Mining Company to be made a party might be construed as an 
encroachment upon the jurisdiction of the state court, and hence a 
breach of the rules of comity. With the intricate interrelations of lit- 
igation in the state and fédéral courts, I deeply appreciate the import- 
ance at ail times of a gênerons and gracious récognition by the courts 
of one jurisdiction of the rights and dignity of the tribunals of the 
other jurisdiction. But, rightly understood, the granting of the dé- 
fendants prayer for additional parties cannot be regarded by the state 
court as an attempt to infringe upon or interfère with its jurisdiction. 
It cannot be doubted that, in the interest of economy of expense, and 
of simplicity of procédure, and of uniformity of décision, the entire 
controversy relative to ail of thèse claims should be submitted to a 
single jurisdiction. The suits in this court were commenced first, and 
hère first an application is made to bring in ail of the interested par- 
ties, jurisdiction of whom is requisite to the administration of complète 
justice. However, should the state court be of the opinion that both 
suits may and should be maintained independently, its ris'ht to pro- 
ceed will in no wise be limited or curtailed by making the January 
Company a party to this suit. Both the parties will be at liberty to 
proceed in, and the court, at its option, will hâve the right to entertain, 
the f urther prosecution of that suit, without regard to proceedings 
hère. It will be a matter entirely in their discrétion. 

It follows that the defendant's objection must be sustained, and, that 
the plaintiff should be required to bring in, as a party to this suit, the 
January Mining Company. 
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BROWN V. SOUTHERX RY. 00. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1911.) 

No. 2,083. 

Railroads (■§ 216*) — SwiTCH Tbacks— Maintenance— CoNTRACT— Instruction 
— ''Shall and May." 

Coinplainant owned a coalyard, through wliicli défendant operated a 
switeli track. ïlie railroad claimed to own tlie rails and ties, and, coin- 
plainant refusing to concède that such was the tact, negotiations were 
entered Into for the exécution o( a contract, in wliicb complainant sliould 
concède to the railroad couipany a riglit of way and its ownershlp of the 
track, in considération of whieh the railroad company should maintain 
the track and afford complainant service. Complainant having refused to 
route ail possible trafflc over defendanfs road, further negotiations re- 
sulted in a contract by whieh. in considération of a dollar paid by the 
railroad eonipany, complainant adniitted lliat it vvas the lawful owner of 
the track, agreeing that défendant, its succes.sors and assigns, "shall and 
may hâve the right" to maintain and ojiei-ate the side track until com- 
plainant, his heirs and assigns, shall serve on the raihvay company 60 
days' notice to remove the sanie. This contract was signed only by com- 
plainant and certain trustées under a inortgage deed to the property, and 
not by the railroad company. Held, that the words "shall and may" as 
so used should not be construed as implying an absolute obligation on the 
part of the raihvay company, and that complainant was not entitled to 
restrain the railroad company from refusing to maintain the track. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 713 ; Dec. Dig. 
S 216.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Tennessee. 

Bill by R. L. Brown against the Southern Raihvay Company. De- 
cree for défendant, and complainant appeals. Affirmed. 

Kenneth D. McKellar and William D. Kyser, for appellant. 
Caruthers Ewing, for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and DËNI- 
SON, District Judge. 

DENISON, District Judge. Brown, as complainant, fîled a bill in 
the State court alleging that he owned and operated a coalyard ad- 
jacent to the railway tracks of the défendant, and having a side track 
running through his yard; that this side track had been constructed 
under an agreement between his predecessor in title and the railroad 
company that the latter would continue to operate the side track in 
aid of the coalyard business, and would receive and deliver cars 
thereon ; that the railroad company was refusing to carry out this 
agreement, and was about to discontinue the service, and threatened 
to tear up and remove the track. He prayed and secured a prelimi- 
nary injunction preventing the défendant from removing the track or 
discontinuing the switching service. The défendant removed the cause 
to the United States court and answered denying the existence of the 
alleged contract, and denying ail the resulting obligations upon whieh 
complainant counted. The case eventually came on for final hearing 

•For other cases see same topic & § number :n Dec. & Am. Digs. 190Y to date, & Rep'r Indexes 
187 F.— 31 
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on pleadings and proofs, and the bill was dismissed, the court being 
of the opinion that the existence of any contract was net made out, 
and that the complainant,: rather than the défendant, was at fault for 
the controversy which had arisen. 

The complainant failed to offer any proof of the existence of the 
contract alleged or of any contract whatever between the railroad 
company and the complainant's predecessor or, except as hereinafter 
mentioned, between complainant and the railroad, upon the subject 
of the building, mairitaining or operating of this side track. It was 
only made to appear that, when complainant bought the property, the 
track was there and in use, and that its use had been continued with- 
out question for a considérable period and until a trifling collatéral 
controversy arose between the parties. Then it appeared that the 
railroad company claimed to own the rails and ties in this side track. 
Brown did not admit this claim, neither did he dispute it. He testifies 
that he knew nothing about it excepting that his grantor had claimed 
to hâve furnished either the grading or the rails. Brown was not 
sure which. The railroad company ' then prepared and requested 
Brown to sign a contract. The contract so presented is not in the 
record, but it is clear that it contained an admission that the rails and 
ties belonged to the railroad and granted the railroad company a right 
of way along this track that would permit the railroad to use it also 
for reaching some one beyond the limits of the yard. It is clear 
enough, also, that it was in other respects in the usual form of similar 
switching service contracts in the vicinity, and so was terminable on 
short notice by either party, and, so long as it should continue in force, 
bound the railroad company to give service and Brown to give the rail- 
road ail his traffic which it could handle with as good rates as any 
competitor. 

It appears that there were, in that vicinity, connected with this rail- 
road, nine other side tracks of the so-called industrial character. Three 
of thèse were upon ground belonging to the railroad company, and so 
do not stand upon wholly the same basis as the track in question. Of 
the six contracts regarding tracks laid on the premises of the shippers, 
it appears that ail contained a provision for termination by either party 
on 60 days' notice, and some provision for indemnifying the railroad 
against certain damages, and five out of the six, a provision for right 
of way across the yard and for giving the railroad ail traffic which it 
could handle at rates as low as any competitor. Brown testifies that 
during thèse negotiations several différent contracts were presented, 
and that he refused to give the right of way, and refused to give that 
railroad the préférence on his traffic. He does not now specify that 
he objected to other provisions. Under date of February 11, 1903, 
he stated his position : 

"I beg to advise that I will, uiider no condition, exécute deed covering right 
o( way through my coalyard on Union street. If you can show that the rails 
and cross-ties now lying in this yard are the property of the Sonthern Eail- 
way Company, we will gladly give you permission to remove the same, you 
giving us ample time for us to get the rails and other material so that we 
can lay the track agaln at our own expense wlthout interfering with our 
business." 
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During further negotiations, Brown persisted in his refusai to ac- 
cept the contract which the railroad company offered, and finally, un- 
der date of August 11, 1903, but actually at a somewhat later date, 
Brown signed a paper which had been prepared by the railroad com- 
pany, and which, omitting immaterial parts, is as foUows : 

"We, Robert L. Brown, F. H. Heiskell, and J. H. Weatlierford, trustées, 
of Memphis, Tennessee, for and in considération of the sum of one dollar 
to us in hand paid by Southern Eailway Company, do hereby admit and dé- 
clare that: 

"Southern Railway Company, a corporation, etc.. is tbe true and lawful 
owner of a certain industrial side track [describing the track in question]. 

"And we do further agrée that Southern Railway Company, Its successors 
and assigns, shall and may hâve the right to maintain and operate the side 
track upon the said premises of Robert L. Brown until the said Robert L. 
Brown, his heirs and assigns, shall serve uiwn the railway company sixty 
days' notice to remove the sanie; and upon the taking effect of such notice, 
the railway company shall hâve a reasonal)le time, not to exceed thirty days, 
to remove the rails and materials In said track from the said land of Robert 
II. Brown." 

Heiskell and Weatherford were trustées under a mortgage or trust 
deed given by Brown, and their signatures were necessary to make 
Brown's release of claim to the track completely operative. Other- 
wise, their joinder in this oflfer had no bearing. 

This paper was, in form, strictly an offer and agreement by the 
owners of the land. It did not purport to contain any affirmative agree- 
ment by the railroad company, was not drawn to be executed by the 
railroad company, and it was not, in fact, executed by the railroad 
company. It was, however, accepted by the railroad company, which 
so became bound by ail conditions which were attached to the offer. 

This contract is the only one shown by the proof. It is not the con- 
tract described in the complaint nor as to which issue was joined ; 
but we prefer to consider complainant's alleged rights as they exist 
under this instrument without regard to any question of pleading. 
The railroad company then continued to give Brown such switching 
service as he requested, but it appears that he was shipping over the 
Southern Railroad nothing which could go by any other route, and 
that out of the maintenance and opération of this side track the rail- 
road was receiving directly only switching charges, and indirectly, 
from longer hauls, little or no benefit. In 1904 the railroad company 
desired Brown to quitclaim a narrow strip along his yard which it 
claimed was part of its main track right of way. He refused. The 
railroad company then gave notice of its intention to remove the side 
track and discontinue switching service, and this litigation was pre- 
cipitated. 

It is complainant's présent theory of the contract of August 11, 
1903, that the words "that the Southern Railway Company shall and 
may hâve the right to maintain," etc., should be read "that the South- 
ern Railway shall maintain and may hâve the right to maintain," etc., 
and that the acceptance by the railroad of this proposition charged it 
with the affirmative and perpétuai duty of maintaining and operating 
the side track. We think the contract is not open to this construction, 
but rather that the phrase "shall and may hâve the right to main- 
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tain" is only a double method of expressing the same permission. This 
expression in the contract is, giving it the view most favorable to com- 
plainant, only ambiguous. The most that could be said for complain- 
ant would be that the language might be capable of the construction 
claimed. 

We think the construction which we adopt is the more natural one 
from the words themselves. The words "sliall" and "may" are often 
used in the alternative form, and so that the word "shall" expresses 
futurity only, and implies no idea of obligation. To intei'pret this 
phrase "shall and niay hâve the right to maintain" as meaning "shall 
hâve the right to maintain and may hâve the right to maintain" is 
natural; while to interpret it with the other meaning, requires that 
the words ("and may hâve the right to") be made parenthetical and 
eut out from the position they occupy, so that the words "shall" and 
"maintain" are brought together. This seems to us rather a forced 
construction. 

Further, this is, in form, a proposition from Brown, stating what 
he is willing to do, and what he agrées to do, and its language nor- 
mally refers only to that subject. To suppose that it includes also 
an agreement by the railroad does violence to the foi'm of the words. 
In such cases, when it is desired, independently to bind the grantee, 
it is customary to state that the grant is upon condition that the gran- 
tee shall accept certain . obligations ; and we are asked to interpret this 
mère grant of revocable permission as if it read : 

"This déclaration and consent are upon the condition that the railroad 
agrées to maintain and operate this track permanently." 

Again, it would hâve been natural for Brown, if he had supposed 
he vi^as getting a permanent agreement by the railroad company, to 
put the paper in shape to get its signature. He would not bave been 
content to rest such a valuable right upon the uncertain efifect of the 
paroi acceptance of an ambiguous offer. 

Further, there would be little, if any, considération for an agree- 
ment by the railroad company to forego its usual conditions and to 
maintain unconditional, perpétuai service. The company got nothing 
by the contract of August, 1903, excepting- the formai release of any 
claim by Brown to the ties and rails, and the right to maintain the track 
as long as Brown was willing. He said, October 31, 1902, "it had 
never occurred to me who the track belonged to, nor did I care." He 
gave up nothing, excepting this claim of ownership which he never 
afïirmatively had made. It is not reasonable to suppose that the rail- 
road company was deliberately choosing not to demand from Brown 
those reciprocal obligations which it was getting from ail others with 
whom it was definitely agreeing to furnish switching service, but to 
waive any duty on his part to furnish even one car ayear. Still, 
again, the right granted was to continue at the will of Brown. It can- 
not lightly be supposed that the corrélative duty said to be imposed 
was or might be perpétuai. 

On the whole, the circumstances and the language lead to the 
conclusion that after negotiations regarding a continuing, subsisting 
service contract, the parties gave up trying to reach a gênerai agrée- 
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ment, and contented themselves with fixing Brown's right to get rid 
of the track when not wanted. The décision of this court in the case 
of McKell V. C. & O. Ry. Ce, 175 Fed. 321, 99 C. C. A. 109, and 
on rehearing, January 9, 1911, is pressed upon us as establishing the 
ruie that a perpétuai contract should be implied. We do not under- 
stand the rule of the McKell Case to be applicable to thèse facts. In 
that case the railroad company definitely agreed in writing to do a 
continuing act without time limitation, and it was held that this un- 
limited agreement would not be limited by construction, excepting as 
required by the subject-matter of the contract, viz., by the extent of 
the coal in existence on plaintiff's lands, and subject to transportation. 
The présent case is rather within the principle of the' décision of this 
court in Jones v. Newport News, etc., Co., 65 Fed. 736, 13 C. C. A. 
95, holding that an agreement for indefinite maintenance of a switch 
track did not arise in the absence of an express agreement, and from 
the mère fact of its construction and maintenance for a time. 

It is true that in the McKell Case we considered the possibly dan- 
gerous character of the structure involved in Jones v. Newport News 
Co., as having some force; and the opinion in the latter case shows 
that this fact was considered as one of the circumstances counting 
against the implication that there was a permanent contract. An 
equally forceful circumstance is found in the présent case, since it 
clearly appears, as held by the district judge, that to give Brown this 
unlimited and unconditional service would be to enforce a discrimi- 
nation in Brown's favor as against ail other shippers similarly situated. 

The decree of the court below dismissing the bill is affirmed, with 
costs. 
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No. 2,997. 

(Syllahus ly the Court.) 

Commerce (§ 87*) — Interstate Commerce Commission— Power to Obder Rép- 
aration or Excessive Rates. 

In a proceeding before the Interstate Commerce Commission to recover 
damages on a complaint by a shipper that the amount collected by the 
carrier at the lawfuUy established rate had beeu excessive l;ecause that 
rate was unreasonable, the finding and prescription by the commission of 
a reasonable maximum rate to be observed in the future and an order liy 
the commission forbidding the use of a rate in excess thereof are condi- 
tions précèdent to its exercise of its power to order réparation. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 87.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by the Baer Bros. Mercantile Company against the Denver 
& Rio Grande Railroad Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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T. L. Philips (E. N. Clark and J. F. Vaile, on the brief), for plaintiff 
in errer. 
William B. Harrison, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. It is 923 miles from St. Louis, Mo., to 
Pueblo, Colc, and the Missouri Pacific Railway Company opérâtes a 
railroad between those_towns. It is 160 miles from Pueblo to Lead- 
ville, Colo., and the Denver & Rio Grande Railroad Company opérâtes 
a railroad between those cities. Between July 11, 1902, and March 
17, 1907, thèse companies carried thousands of pounds of béer from 
William J. Lemp Brewing Company at St. Louis to Leadville, in Colo., 
for Baer Bros. Mercantile Company, a corporation, at the lawfully 
established rates. The act of 1906 to amend the act of February 4, 
1887, to regulate commerce (U. S. Comp. St. 1901, p. 3154), was ap- 
proved on June 29, 1906 (Act June 29, 1906, c. 3591, 34 Stat. 584, 595 
[U. S. Comp. St. Supp. 1909, pp. 1149, 1168]). On May 6, 1907, the 
Baer Company filed its complaint with the Interstate Commerce Com- 
mission against thèse railroad companies, wherein it alleged that be- 
tween July 11, 1902, and March 17, 1907, they collected from it $7,- 
299.27 more than they would hâve collected if they had charged only 
reasonable rates for the transportation of the béer, and it prayed (1) 
that the commission would order the companies to cease from collect- 
ing such unreasonable rates ; (2) that it would make an order fixing a 
reasonable rate for the through transportation of the béer in car load 
lots from St. Louis to Leadville ; and (3) that it would order the rail- 
road companies to pay it $7,299.27 as a réparation for the damages 
sustained by it in conséquence of their unreasonable exactions. On 
April 6, 1908, after a full hearing on this complaint, the commission 
filed its report to the effect, among other things, that the béer moved 
on the local waybills of the two companies at the published rate of the 
Missouri Pacific Company from St. Louis, Mo., to Pueblo, which was 
sometimes 45 cents and sometimes 50 cents per hundredweight and was 
a reasonable rate, and at the local rate of the Denver & Rio Grande 
Company from Pueblo to Leadville, which was 45 cents per hundred- 
weight and was 15 cents in excess of a reasonable rate, and it ordered 
the Rio Grande Company to pay to the Baer Company $3,438.27, but it 
did not prescribe what should be the reasonable rate to be thereafter ob- 
served as the maximum rate to be charged for this transportation 
service, nor did it prohibit the Rio Grande Company from continuing 
to charge and collect the rate of 45 cents per hundredweight which had 
been in force during ail the transportation in question. Upon this or- 
der for the repayment of the $3,438.27, the Baer Company brought this 
action against the Denver & Rio Grande Company, alone, and at the 
close of the trial the court directed a verdict and rendered a judgment 
against that company. This jvidgment is assailed on the grounds : 
(1) That the transportation by the Denver & Rio Grande Company 
from Pueblo to Leadville was wholly within a single state, was not 
under any through joint rate, and was of property not shipped to 
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or from a foreign country from or to any state or territory so that 
it was beyond the control, and the claim for réparation was without 
the jurisdiction of the Interstate Commerce Commission (chapter 3591, 
§ 1, 34 Stat. 584). (2) That the order for réparation was unauthorized 
and without the jurisdiction of the Interstate Commerce Commission 
because it was not founded upon or accompanied by any order estab- 
lishing a maximum rate to be charged and requiring conformity thereto 
(chapter 3591, § 4, 34 Stat. 589, amending section 15 [U. S. Comp. St. 
1901, p. 3165]). (3) That the payraents for which the Baer Com- 
pany seeks réparation were voluntary. (4) That in the trial of the 
case compétent and material évidence was excluded. 

Thèse facts were conclusively established at the trial : There never 
was any joint through rate for the transportation of béer from St. 
Louis to Leadville over the Missouri Pacific Railway and the Denver 
& Rio Grande Railroad, and there never was any conventional or 
other division of any joint through rate for such transjxîrtation be- 
tween the companies owning thèse railroads. Each company main- 
tained during ail the transportation in question its lawfully established 
and independent local rate over its own railroad and the béer movecl 
at the sum of thèse local rates. Each shipment was accompanied with 
an order delivered to the Missouri Pacific Railway Company by the 
Lemp Brewing Company at St. Louis to send the béer to the Baer 
Company at Leadville via the Denver & Rio Grande Railroad Com- 
pany, and the Missouri Pacific Company gave a receipt which de- 
scribed each shipment and acknowledged its receipt "in good order 
from Wm. J. Lemp Brewing Company, by Missouri Pacific Railroad 
Co. to be delivered to The Baer Bro. Mercantile Co. at Leadville, Colo. 
via. D. & R. G." No bill of lading was ever issued. Each shipment 
was waybilled to Pueblo at the Missouri Pacific local rate because that 
company had no through rate or biliing arrangements thereon at 
Pueblo. Each shipment was delivered by the Missouri Pacific Com- 
pany to the Denver & Rio Grande Railroad Company with a transfer 
sheet or expense bill which described the shipment and disclosed the 
freight charges of the Missouri Pacific Company or contained the 
statement that they were paid, the origin and destination of the ship- 
ment, the consignor and the consignée. The Denver & Rio Grande 
Company received the shipment at Pueblo and billed it from that 
city to Leadville over its railroad at its local rate of 45 cents per 
hundredweight, naming therein the Missouri Pacific Company as the 
consignor and the Baer Company as the consignée. The transfen 
sheet and the waybill conveyed the same information that would hâve 
been conveyed had the shipment been made by any other party at 
Pueblo from that city to Leadville. The local rate of 45 cents per 
hundredweight in car load lots from Pueblo to Leadville was in force 
from 1898 until after 1907, and in that year, after the Interstate Com- 
merce Commission had requested that ail local rates should be filed, 
the Denver & Rio Grande Company filed that rate with the commis- 
sion. When the first shipment of the béer was delivered to the Den- 
ver & Rio Grande at Pueblo, it paid the Missouri Pacific its charges 
thereon at its published rate and after its arrivai at Leadville and 
after the Baer Company had received and unloaded it the Baer Com- 
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pany paid the sum of the charges of both companies to the Denver 
& Rio Grande Company, and protested that those charges were exces- 
sive. The Lemp Company paid the charges of both railroad com- 
panies to the Missouri Pacific on ail the subséquent shipments of the 
béer throughout tlie five years some days after the shipments were, 
respectively, made, vvrote across the bills it paid tlie words, "paid 
under protest," and the Missouri Pacific Company paid to the Denver 
& Rio Grande Company tlie latter's charges upon thèse shipments at 
its local rate of 45 cents per hundredweight for carload lots. 

Upon this State of facts counsel for the Denver & Rio Grande Com- 
pany insist that the reasonableness of the rate of that company upon 
béer from Pueblo to Leadville was not within the jurisdiction of the 
Interstate Commerce Commission because the transportation the rail- 
road company conducted was wholly within the state of Colorado on 
independent contracts made by itself to carry this béer on its railroad 
at its local rate, because there never was any through joint rate for its 
transportation from St. Louis to Leadville, or any conventional or 
other division of such a rate between the railroad companies, or any 
through bill of lading, because the Missouri Pacific Company never 
contracted and never had any authority from the Denver & Rio Grande 
Company to contract to transport béer from Pueblo to Leadville over 
the railroad of the latter, and the only contract of the Missouri Pacific 
Company was to carry it from St. Louis to Pueblo over its railroad 
at its local rate and to deliver it to the Denver & Rio Grande Company 
at that place, and the Missouri Pacific Company was a forwarder at 
Pueblo and not a contractor for the transportation of the béer over the 
railroad of the Denver & Rio Grande Company. This contention is not 
without great persuasive force (Gulf, Colorado & Santa Fé R. R. Co. 
V. Texas, 204 U. S. 403, 412, 413, 414, 27 Sup. Ct. 360, 51 L. Ed. 540; 
Interstate Commerce Comm. v. Bellaire, Z. & C. Ry. Co. [C. C] 77 
Fed. 942, 943; United States v. Chicago, K. & S. R. Co. [C. C] 81 
Fed. 783; Kentucky & I. Bridge Co. v. Louisville & N. R. Co. [C. C] 
37 Fed. 567, 630, 2 L. R. A. 289; United States v. Colorado & N. W. 
R. R. Co., 85 C. C. A. 27, 34-37, 157 Fed. 321, 328-331, 15 L. R. A. 
[N. S.] 167), but it is unnecessary to a disposition of this case to dé- 
termine the question it présents and without intimation that the con- 
tention is either sound or unsound the question is passed without dé- 
cision. 

[1] Conceding then, but neither deciding nor admitting, that the 
reasonableness of the rate of the Denver & Rio Grande Railroad 
Company on béer in car load lots from Pueblo to Leadville and the 
Baer Company's claim for réparation on account of its alleged un- 
reasonableness were within the jurisdiction of the Interstate Com- 
merce Commission, had that commission authority to order such répa- 
ration without prescribing what would be a reasonable maximum rate 
to be observed in the future and making an order that the carrier 
should not thereafter demand or collect any rate in excess of the 
maximum rate so prescribed ? 

The chief purpose of the act to regulate commerce and its amend- 
ments was to prevent unjust préférences and undue discriminations 
and to secure uniformity of rates and service. Interstate Commerce 
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Comm. V. Cincinnati, New Orléans & Texas Pac. Ry. Co., 167 U. S. 
479, 494, 17 Sup. Ct. 896, 42 h. Ed. 243 ; Texas & Pacific Ry. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426, 439, 27 Sup. Ct. 350, 51 L. Ed. 
553. The rate which the Denver & Rio Grande Company charged 
and collected was a lawfully established rate. It had been in force for 
more than eight years when the complaint before the commission was 
fîled. If, as that commission found, it was unreasonable, no one could 
détermine how unreasonable it was, until that body determined what 
a reasonable maximum rate would be and prohibited a rate in excess 
thereof. There was not, is not, and never will be any standard by 
which the reasonableness of the rate may be measured until such an 
order is made. Witness the claim of the Baer Company that the 
amount collected by the Denver & Rio Grande Company was $7,299.27 
more than would hâve been collected at a reasonable rate, the déniai 
of the railroad company that it was in excess of the amount collectible 
at the reasonable rate and the finding of the commission that it was 
$3,438.27 in excess of such an amount. In the Hght of thèse facts, it 
is obvious that, in the absence of the establishment of a standard of 
reasonableness by an order of the commission, an undue préférence 
and an unjust discrimination is likely to arise from every such order 
of réparation, and the main object of the Interstate commerce law 
is likely to be defeated thereby. Other shippers bave been and ail 
shippers continue to be required to pay the railroad company's es- 
tablished rate of 45 cents per hundredweight under the penalties de- 
nounced by section 1 of the interstate commerce act as amended for 
receiving any rebate or concession from that rate (Act June 29, 1906, 
c. 3591, § 2, 34 Stat. 587, 588 [U. S. Comp. St. Supp. 1909, pp. 1155, 
1156]), and their only chance of relief is an order of réparation like 
that granted to the Baer Company for some indeterminate amount. 

It was in view of thèse circumstances that the Suprême Court de- 
cided in 1907 in Texas & Paciiic Ry. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426, 440, 448, 27 Sup. Ct. 350, 51 L. Ed. 553, that a ship- 
per seeking réparation on account of the unreasonableness of a rate 
could maintain no action in the state courts therefor until the Interstate 
Commerce Commission had prescribed a reasonable maximum rate for 
the future and had prohibited the use of a rate in excess thereof and 
had thereby fixed a uniform standard of reasonableness. The argu- 
ment was made in that case that the same danger of préférences 
and discriminations would resuit in such cases from orders of répara- 
tion by the commission as from judgments of réparation by the courts, 
and the answer was that, when the commission is called upon on the 
complaint of an individual to consider the reasonableness of an es- 
tablished rate, its power is invoked not merely to authorize a de- 
parture from such rate in favor of the complainant, but to exert the 
authority conferred upon it by the act, if the complaint is found to be 
just, to compel the establishment of a new rate applicable to ail; that 
the différence between the two cases is that a judgment of réparation 
by a court which could not, and hence would not, establish a new rate 
applicable to ail, would destroy the uniformity of rates which it was 
the object of the statute to secure, while an order of réparation by the 
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commission accompanied by and founded upon an order establishing 
a new maximum rate applicable to ail would enforce the equality and 
uniformity which the statute commands. 204 U. S. 426, 27 Sup. Ct. 
350, 51 L. Ed. 553. By the same mark an order of réparation made 
by the commission in such a case which is not accompanied by and 
based upon an order establishing a new rate applicable to ail destroys 
the uniformity of rates which it was the object of the statute to secure 
and is unauthorized and void. 

The proceeding before the commission in this case was instituted by 
a complaint filed with that body by the Baer Company and a full 
hearing was had thereon as provided in section 13 of the interstate 
commerce act. That act provides by section 15, as amended (34 Stat. 
589), that in such a case it shall be the duty of the commission, when- 
ever it is of the opinion that any rates charged are unjust or unrea- 
sonable, "to détermine and prescribe what will be the just and reason- 
able rate or rates, charge or charges, to be thereafter observed in such 
case as the maximum to be charged," and "to make an order that the 
carrier shall cease and desist from such violation, to the extent to 
which the commission find the same to exist and shall not thereafter 
publish, demand or collect any rate or charge for such transportation 
in excess of the maximum rate or charge so prescribed." The f ollow- 
ing section of the act as amended then provides that if, after such a 
hearing, the commission shall détermine that any complainant is en- 
titled to an award of damages for a violation of the act, it may make 
an order directing the carrier to pay the amount thereof. The original 
act of 1887 did not impose the duty upon the commission upon a com- 
plaint for réparation on account of the unreasonableness of an estab- 
lished rate to détermine what should be the reasonable maximum rate 
to be observed in the future and to make an order prohibiting the use 
of a higher rate, and the commission held under that state of the law 
that an order prescribing a future rate was in no way connected with 
an order for réparation and that the right to make one was not neces- 
sarily conclusive of the right to make the other. Cattle Raisers' Ass'n 
v. C. B. & Q. R. Co., 10 Interst. Com. R. 83, 90. Congress and the Su- 
prême Court seem to hâve perceived the vice and injustice of that state 
of the law, the undue préférences and unjust discriminations for which 
it gave opportunity and to which it gave unavoidable effect, and the 
gross injustice to which it subjected carriers who were required under 
drastic penalties to collect the established rates subject to a Hability to 
repay to such of the shippers as might complain such indeterminate 
amounts as the commission might deem the amounts collected under 
the varying proof s in the various cases to be in excess of those which 
would hâve been collected in each case under what the commission 
might deem after the event to hâve been a reasonable rate. That condi- 
tion of the law was intolérable, and the Congress so amended it in 
1907 as to impose upon the commission the imperative duty in each 
case of this character, where after hearing it is of the opinion that a 
rate was unreasonable, to prescribe a reasonable maximum rate ap- 
plicable to ail, and to order the carrier to desist from the use of a 
rate in excess thereof. After this amendment the Interstate Commerce 
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Commission said in A. J. Poor Grain Co. v. C. B. & Q. Ry. Co., 12 
Interst. Com. R. 418, 423: 

"Nor may this commission authorlze a carrier to make a refund fiom the 
charges collected on the basis of the published rate, or otherwise to depai-t 
from the puhlished rate, nnless, upon a hearing or upon an admission of tho 
carrier, the commission tinds that rate to be discriniinatory or unreasonable 
in amount and orders the establishment of a différent rate." 

And in Pueblo Transportation Ass'n v. Southern Pacific Company, 
14 Interst. Com. R. 82, 84, the commission said : 

"The act to regulate commerce autliorizes this commission to condemn an 
unreasonable rate, to prescribe a rate to be applled in lieu thereof, and to 
award damages under the rate so condemned ; but In ail proceedings be- 
fore the commission, both formai and informai, the essentlal prereiiulsite to 
any award of damages is the condemnation of a rate, rule. or practice as 
unreasonable and the establishment In lawful tariff publication of the rate, 
rule, or practice that Is made the basis of such award." 

The facts that this prerequisite is indispensable to equaHty and 
uniformity in the administration of this law and that orders of the 
commission not accompanied by and based upon it présent patent op- 
portunities for and inevitably effect préférences and discriminations 
which it was the object of the statute to prevent, the express terms 
and évident purpose of the amendments of 1906, which hâve been 
recited, the opinion of the Suprême Court in Texas & Pacific Ry. Co. 
V. Abilene Cotton Oil Co., 204 U. S. 426, 440, 448, 27 Sup. Ct. 350, 51 
L. Ed. 553, and the décisions of the Interstate Commerce Commission 
which have been cited, converge to convince that in a case of the 
character of that in hand the estabHshment by order of the commission 
of a maximum reasonable rate applicable to ail and by which ail future 
exactions shall be judged is a condition précèdent to the exercise by 
the commission of the power to order réparation. And the conclusion 
is that, in a proceeding before the Interstate Commerce Commission 
to recover damages on a complaint by a shipper that the amount col- 
lected by the carrier at the lawfully established rate has been exces- 
sive because that rate was unreasonable, the finding and prescription 
by the commission of a reasonable maximum rate to be observed by 
ail, and an order by the commission prohibiting the use of a rate in 
excess thereof, are conditions précèdent to the exercise of its power 
to order réparation. An order of réparation without such an estab- 
lishment of a reasonable maximum rate is beyond the power of the 
commission and void, and as no such rate was prescribed and no 
order forbidding the future use of an excessive rate was made in the 
case in hand the commission's order of réparation in this case was 
beyond its power and void. 

This conclusion disposes of the case in hand, and renders it impos- 
sible for a judgment to be obtained against the railroad company upon 
the réparation order of the commission upon which the action is based. 
It is therefore unnecessary to consider the other questions in the case, 
and the judgment below is reversed. 
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SOUTHEEJ^ RY. CO. v. SNYDER. 

(Circuit Court of Appeals, Sixtà Circuit. May 3, 1911.) 

No. 2,055. 

1. Master and Servant (§ 111*) — Safett Appliance Act — Construction. 

The object of Safety Appliance Act March 2, 1S93, c. 196, § 2, 27 Stat 
531 (U. S. Comp. St 1901, p. 3174) and its amendments lieiiig remédiai 
and humanitarian in its purpose, to protect the lives and limbs of rail- 
road employés by making it unnecessary for men operating the couplera 
to go between the ends of the cars, the act is not to be construed so 
narrowly as to defeat sucli purpose. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent Dig. § 215 ; 
Dec. Dig. § 111.* 

Duty of railroad companies to furnish safe appliauces, see note to 
Felton V. Bullard, 37 O. 0. A. 8.] 

2. Commerce (§ 27*) — Railroads — Safett Appliance Act — Construction-^ 

Equipment of Cars. 

The cars of an Interstate railroad, which are generally used later- 
changeably and Indiscriminately in both Interstate and intrastate traffic, 
are subject to Safety Appliance Act March 2, 1893, c. 196, § 2, 27 Stat. 
531 lu. S. Comp. St. 1901, p. 3174), as amended by Act March 2, 1903, 
c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 1009, p. 1144), while eniployed 
conunerclally and lu such indiscriminate and interchangeable use, but 
not while actually devoted to purely intrastate use, even though not set 
apart solely and speciflcally for such use. 

fEd. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig, 
§27.*] 

8. Commerce (§ 58*) — Safett Appliance Act — Constitution alitt. 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531 (TJ. S. Comp. 
St. 1901, p. 3174), as amended by Act March 2, 1903, c. 976, 32 Stat. 943 
(U. S. Comp. St. Supp. 1909, p. 1143), as so construed, is constitutional. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. % 58.*] 

4. Railroads (§ 229*) — Safett Appliance Act — Violation. 

While a railroad may move empty cars by themselves to repalr shops 
for the purpose of having them placed in condition to eomply with the 
safety appliance acts (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174], and Act March 2, 1903, c. 976, 32 Stat. 943 [U. 
S. Comp. St. Supp. 1909, p. 1143]), wlthout being guilty of a violation of 
those acts, yet in so niovlng them for the purpose of repalr, in order not 
to be subject to the acts, they must be wholly excluded from oorauierelal 
use themselves, and from connection with other vehicles which are com- 
mercially employed. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

6. Railroads {§ 229*) — Safett Appliance Act — Construction — Equipment 
of Cars. 

Cars being hauled to a place of repair In a purely intrastate train, 
composed only of such cars, or while on a repair track ont of ail con- 
nection with vehicles In commercial use, are nnt subject to Safety Ap- 
pliance Act March 2, 1893, c. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, 
p. 3174), as amended by Act March 2, 1903, c. 976, 32 Stat. 913 (U. S. 
Comp. St. Supp. 1909, p. 1144). 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

6. Master and Servant (§ 111*) — Safett Appliance Act— Defbctive Cott- 

PLING — INJURT TO SvvlTCIIMAN. 

Where a yard employé was Injured in coupllng cars on a transfer track, 
from one of which the drawhead was gone, the fact that such car had 
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been left to be taken to a repiiir shop, and was iiot then in coiiiniercial 
use, nor actually connected with aiiy car In sucli use, and could liave 
been taken i'rom the Irack without such connection, is not couclusive 
that it was not subject to the safety appliance acts (Act Mardi 2, 1893, 
c. 196, § 2, 27 Stat. 5:'A [U. S. Comp. St. 1901. p. 3174], aud Act Mardi 
2. 190.3, c. 976, 32 Stat. 94.3 [U. s. Conip. St. Supp. 1909, p. 11441), if it 
would naturally be so connected in the usual course of switching. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 111.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action at law by D. S. Snyder against the Southern Railway Com- 
pany. Judgment for plaintiiï, and défendant brings error. Reversed. 

The défendant in error (plaintiff below) recovered verdict and judgment 
against plaintiff in error (défendant below) for damages for the loss of an 
arm, incurred by plaintiff while engaged as yard conductor in coui)ling cars 
in the west part of defendant's "K. & O. yards," so-called, near Knoxville, 
Tenu. The ground on wliich reeovery was permitted was that the eoupling 
device on the car in question was so out of repair as to niake it necessary 
for one to go hetween the cars for purposes of eoupling aud uncoupling, in 
alleged violation of the fédéral safety appliance act ; a count charging cpm- 
mon-law négligence having been withdravs-n from the considération of the 
Jury. The testimony, which for the most part was undisputed, showed this 
State of facts: 

The défendant is au Interstate carrier by railroad, operathig in Tennessee. 
North Carolina, and other states. During the period in which the plaintiff 
was hurt défendant did not classify its freight cars, but, used rhem indiscrimi- 
nately in interstate and intrastate traffic. The car in question — Southenr 
Railway box car No. ].44.56 — was hauled empty from Yalu, Tenn., to defend- 
ant's "Coster yards," about two miles north of Knoxville, on September 17, 
1907, as part of defendant's freight train wliich ran from Asheville, N. C, 
to Knoxville, Tenn. The ultiniate destination of the car does not appear, 
except to the exteiit possibly Inferable from its next movement after its re- 
pair, viz., that it left Knoxville. loaded, on Oetober 20th or 21st, on a freight 
train operating hetween Knoxville, Tenn., and Asheville, N. C. The car was 
i .spected on the day of its arrivai at the Coster yards, and the coupler or 
drawhead fouud to be gone. The restorlng of the coupler was a "light re- 
pair." Thèse Coster yards had extensive shops, employing at least 1,000 men. 
Soine repairs, especially light repairs, were also done there ontside the shops: 
at least 50 repalrnien being eniployed in the yards. No "bad order" card 
was put on the car, but it may hâve been marked as needing repairs. It re- 
mained In this condition on the storage tracks in the Coster yards until Oe- 
tober 12th (a period of 25 day s), when it was started for Lenolr City, Tenn,, 
about 25 miles from Knoxville, for repair by a private coniT'any at that place, 
in accordai)ce with defendant's custom to bunch in the Coster yards for such 
destination cars requiring "heavy repairs," "when sills were gone from under 
the cars and things of that kind," untll a train, load shonld aceumulate. 
There is a conflict in the testimony as to whether the cars were sent in a 
train made up wholly of bad order cars destined for Lenoir City, or whether 
they were put In a regular train running to Chattanoogn and Cleveland. 
After startlng on this trip to I.enoir City, the car came into the K. & O. 
yards (about three miles from the Coster yards) "chained up and next to 
the englue." The car Inspecter there ordered the car out of the train foi i-e- 
palr in the K. & O. yards, for the reason that only liglit repairs were nf*aed: 
12 to 15 répairmeii lieirig kept in thèse yards. It was plaeed with 7 or 8 
other cars, some loaded and sonie empty, on the east end of track No. 5, 
which was a transfer track connected with a repair track, and was marked 
to be taken out for repairs. On the west end of the transfer track were 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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other cars, some loaded and some empty, marked for swltchlng according to 
their destinations, whlch, there was testimony tending to sliow, were both 
wlthin and without the state. It does not appear whether any of the cars on 
the east end of the transfer track, which had to be moved in switching ont 
the Southern car, were at the time actually engaged in Interstate trafflc. At 
the K. & O. yards were 11 switch tracks ; two (Nos. 5 and 6) being transfer 
tracks, the others being used for storage of cars and sometimes of trains, 
cars being switched from thèse tracks to the Coster yards, where trains were 
made up for points both wlthin and without the state, trains for the Ohat- 
tanooga division of the Southern Railway leaving from the K. & O. yards. 
Whlle plaintiff and one of hla crew were attemptlng to fasten the chain on 
the end of the Southern car to the coupler of the car next to it, and toward 
the englne, by means of a pin through the coupler of the latter car, for the 
purpose of settlng the Southern car off the transfer track for placlng it on 
the repair track, plaintiff's hand was caught and crushed between the draft 
tlmbers of the Southern car and the drawhead of the adjolning car, by rea- 
son of another switching train coming Into collision wlth the cars on the 
transfer track to the west of where plaintiff was working. 

At the close of the évidence défendant moved for peremptory Instruction 
In its favor, which was denled ; errer being asslgned upon thls refusai. The 
jury were Instructed that If the Southern car In question was "a car whlch 
was generally and ordinarlly used in Interstate trafflc, or In connection with 
cars or equipment used in Interstate trafflc by the Southern Railway, then 
It was a car coming wlthin the terms of the statute; and this would be 
shown by proof satisfylng you by a prépondérance of the évidence that thls 
car was used Interehangeably for local and Interstate trafflc. If It was a car 
used Interehangeably for those two pnrposes, it would be a car used in In- 
terstate trafflc wlthin the law that I hâve stated. In order that a car mlght 
not be subject to the safety appllance act, as one not used in Interstate trafflc, 
It would hâve to be a car which the railroad had set apart solely and spe- 
cifically for use in local trafflc; that Is, for trafflc wlthin the state, to be 
used for that purpose alone, and not for the purpose of moving Interstate 
trafflc, or of being generally or ordinarlly used In connection with the move- 
ment of Interstate trafflc." The jury was instructed, however, that if the 
car "had been withdrawn from gênerai use, and was being moved to the 
nearest repair shop in the exercise of the utmost diligence after the defect 
was discovered or could hâve been dlscovered, then it would not be subject 
to the act"; but that if the "defect was discovered. or could hâve been dis- 
covered at the Coster yards, and • • • could hâve been repaired with 
due diligence at the Coster yards, and • * * was moved from the Coster 
yards and started on thls trlp to Lenolr City, and put into use that way, 
that then it became subject to the safety appllance statutes." 

Error Is asslgned upon the instructions referred to. as well as upon the 
refusai of the court to instruet, in effect, that the car was not subject to the 
safety appllance statute, and plaintiff not relleved from the assumption of 
risk, provlded its movement from the transfer track to the repalr track was 
necessary In taklng It out of service for the purpose of repalring it; that 
the fact that the railroad company had prevlously failed to put the car out 
of service, when it mlght hâve been done with due diligence, would not bring 
the movement of the car under the safety appllance act and relleve the 
plaintiff' of the assumption of risk ; that the movement of the car from the 
Coster yards to the repair shops at Lenolr City, for the purpose of having 
it put in repalr and equlpped in accordance with the requlrements of the 
safety appllance statute, dld not violate that statute, provlded défendant did 
not, in connection wlth such movement, also move in Interstate commerce 
other cars or commerce; and that if plaintiff could reasonably hâve placed 
the car "on the repair track, without Connecting the car wlth or moving it in 
connection with other cars commerclally employed, it was his duty to do so, 
and if he failed to do so, and was injured thereby, he cannot complain, nor 
be relleved of the assumption of risks incident thereto." The constitutionallty 
of the amendment of 1903 to the safety appllance act, as construed by the 
court, was also challenged by appropriate exceptions and asslgnmeuts. 
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L,. D. SniîtS, Léon Jourolmon, and W. L. Welcker, for plaintiff in 
èrror. 

G. W. Pickle, W. R. Turner, and W. T. Kennerly, for défendant in 

errer. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). The 
record présents the question whether the fédéral safety appliance stat- 
utes (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, 
p. 3174], and Act March 2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St. 
Supp. 1909, p. 1144]) apply to ail cars of an Interstate carrier by rail- 
road which makes no classification of its cars between Interstate and 
intrastate traffic, but uses such cars without discrimination and inter- 
changeably in both classes of traffic, and without référence to whether 
a car is or is not, at the time of the alleged violation, actually engaged 
in or used in connection with an interstate movement of traffic, and 
whether the act, if construed to so apply, is constitutional. 

The question now presented has been passed upon in but few cases. 
The nearest approach to a décision of the question which has been 
made by the Suprême Court is found in Johnson v. Southern Pacific 
Ry. Co., 196 U. S. 1, 22, 25 Sup. Ct. 158, 49 L. Ed. 363, where it was 
held that a dining car regularly engaged in interstate trafiic does not 
cease to be so engaged when waiting for a train to make the next or 
return trip ; the court saying (through Chief Justice Fuller) : 

"It (the car) was belng regularly used In the movement of Interstate traffic 
and so withln the law." 

The dining car in question in the Johnson Case had, in fact, been 
used only in interstate business, and was awaiting its return trip. 

[1] It is well settled that, the object of the safety appliance act 
being remédiai and humanitarian in its purpose, to protect the hves and 
limbs of railroad employés by making it unnecessary for men operat- 
ing the couplers to go between the ends of the cars, the act is not to 
be construed so narrowly as to defeat the obvions intention of the Lég- 
islature. Johnson v. Southern Pacific Ry. Co., 196 U. S. 1, 25 Sup. 
Ct. 158, 49 L. Ed. 363 ; Schlemmer v. Buffalo, etc., Ry. Co., 205 U. 
S. 1, 27 Sup. Ct. 407, SI L. Ed. 681 ; United States v. Illinois Central 
R. R. Co. (6th Circuit), 177 Eed. 801, 101 C. C. A. 15. It is the gen- 
erally recognized construction of the act that the mère fact that a car 
is not itself engaged in the movement of interstate commerce does not 
take it out of the opération of the safety appliance act. It is so sub- 
ject if part of a train of cars containing interstate trafific (Louisville & 
Nashville R. R. Co. v. United States, 186 Eed. 280, decided by this 
court Eebruary 7, 1911 ; Norfolk & Western Ry. Co. v. United States 
[4th Circuit] 177 Eed. 623, 101 C. C. A. 249) ; and this is so even if 
the car is itself empty (Schlemmer v. Buffalo, etc., Ry. Co., supra; 
Chicago, M. & St. P. Ry. Co. v. United States [8th Circuit] 165 Eed. 
423, 91 C. C. A. 373, 20 L. R. A. [N. S.] 473; United States v. St. 
Louis, I. M. & S. R. Co. [D. C] 154 Eed. 516); and even although 
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the train is running only between points in the same state, provided 
interstate traffic is carried by the train (United States v. International 
& G. N. R. Co. [5th Circuit] 174 Eed. 638, 98 C. C. A. 392; United 
States V. Wheeling & L. E. R. Co. [D. C] 167 Fed. 198) ; and even 
thoug-h being hauled to a repair shop (Chicago, M. & St. P. Ry. Co. v. 
United States, supra; United States v. St. Louis, I. M. & S. R. Co., 
supra). 

In Wabash R. R. Co. v. United States, 168 Fed. 1, 93 C. C. A. 393, 
the Circuit Court of Appeals for the Seventh Circuit held that a car 
belonging to a railroad engaged in interstate commerce, and which car 
is customarily and generally employed in moving interstate traffic, 
is subject to the fédéral safety appliance act. This holding vvas made 
in a case heard upon demurrer, the efïect of which was to admit that: 

"The defective enr was not part of an interstate train, was not Itself beins 
moved on an interstate jouriiey. and was not exclusively devoted to tlie car- 
riage of commodities in interstate traliic", 

Judge Seaman dissented from the judgment of the court, upon the 
ground that the statute so construed would be unconstitutional. Sev- 
eral décisions hâve been made by District Courts recognizing the prop- 
osition asserted in Wabash Ry. Co. v. United States, supra, although 
in some at least of thèse cases the proposition decided iii the Wabash 
Case seems not to hâve been necessary to the décision actually made. 
See United States v. Great Northern Ry. Co. (D. C.) 14.5 Fed. 438; 
Kelly V. Great Northern Ry. Co. (C. C.) 152 Fed. 211; United States 
V. Chicago & N. W. Ry. Co. (D. C.) 157 Fed. 616; United States v. 
Southern Ry. Co. (D. C.) 164 Fed. 347; Hohenleitner v. Southern 
Pacific R. R. Co. (C. C.) 177 Fed. 796; United States v. St. Louis, L 
M. & S. R. Co. p. C.) 154 Fed. 516. : 

[2] Considering the language of the act, its purpose, and the liber- 
ality with v\rhich it bas been construed. we are constrained to hold, sub- 
ject to the limitations hereafter stated, that the cars of an interstate 
railroad, which are generally used interchangeably and indiscrimi- 
nately in both interstate and intra state traffic, are subject to the act 
while employed commercially and in such indiscriminate and inter- 
changeable use. A carrier cannot lawfully use a car interchangeably 
in interstate and intrastate traffic without first equipping it in accord- 
ance with the fédéral act. The duty of original equipment becomes 
fixed by its actual application to such interchangeable use; and em- 
ployés required to handle such cars in the dangerous work of coupling 
and uncoupling with knowledge of such interchangeable and indiscrim- 
inate use should not, on finding a car originally equipped according to 
the act, and not either devoted at the time to purely intrastate use or 
withdrawn from commercial use, be required to détermine whether to 
use such car with such defective equipment at the péril of assuming the 
risk incident thereto, or to décline to do so at the risk of losing their 
employment. 

[3] But we think that the cars of an interstate railroad, although 
generally used interchangeably and indiscriminately in both intrastate 
and interstate traffic, are not subject to the act while actually devoted 
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to purely intrastate use, even though not set apart solely and specifi- 
cally for such use. The act so construed is not, in our opinion, un- 
constitutional. It does not attempt to regulate ail the business and 
concerns of a railroad merely because it engages in interstate com- 
merce, but régulâtes those concerns only because they relate to inter- 
state commerce. \Ve think the conclusion vve hâve reached in this re- 
gard does not conflict with the décision of the Suprême Court in the 
Employer's Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 
297. See, also, Louisville & N. Ry. Co. v. United States, recently de- 
cided by this court, and before referred to, vvhere the constitutionality 
of the safety appliance act as there construed is discussed. The in- 
structions given by the trial judge, .so far as in conflict with the views 
we hâve expressed regarding the construction of the act, are, in our 
opinion, erroneous. 

We also think the trial judge erred in making the subjection of the 
car to the act dépend, not upon the commercial use of the car or upon 
its use in connection with vehicles themselves in commercial use, in 
switchyards or elsewhere, but solely because used at ail on the road, 
even if wholly withdrawn from commercial use. The learned judge 
seems to hâve treated the car as in use, within the meaning of the act, 
if unnecessarily and improperly removed from the Coster yards for the 
purpose of repair. Assuming that the car was generally subject to the 
safety appliance act, it is clear that it was defendant's duty to exercise 
a high degree of diligence in discovering and repairing the defect in 
the coupler, and in withdrawing the car from commercial use while 
such defect existed. 

[4] While a carrier may move empty cars by themselves to repair 
.shops for the purpose of having them placed in condition to coniply 
with the safety appliance acts, vi'ithout being guilty of a violation of 
those acts while engaged in an honest effort to meet their requirements, 
yet the cars, in any movement for the purpose of repairing them after 
they so become defective, must, in order not to be subject to the act, 
be wholly excluded from commercial use themselves and from other 
vehicles which are commercially employed. St. Louis & S- F. R. Co. 
V. Delk, 158 Fed. 931, 86 C. C. A. 95; United States v. Southern Pa- 
cific Ry. Ce, 169 Fed. 407, 409. 94 C. C. A. 629 ; Chicago Junction Ry. 
Co. v. King (7th Circuit), 169 Fed. 372, 94 C. C. A. 652. 

[5] But we think that, notvi'ithstanding the défendant did not sea- 
sonably repair the defect in the car, the latter was not subject to the 
act while actually withdrawn from commercial use and from connec- 
tion with vehicles in commercial use — for example, while being hauled 
to Eenoir in a purely intrastate train, composed only of cars carried for 
purpose of repair, or while retained on a repair track out of ail con- 
nection with vehicles in commercial use. On the other hand, it would 
be subject to the act while being hauled, even for such purpose, in a 
train of an interstate nature, as a regular freight train to Chattanooga 
and Cleveland mav hâve been (Chicago & N. W. R. Co. v. United 
States [8th Circuit], 168 Fed. 236, 93 C. C. A. 450, 21 L. R. A. 
[N. S.l 690; United States v. R. G. Western R. Co. [8th Circuit], 174 
Fed. 399, 98 C. C. A. 293; St. Louis & S. F. R. Co. v. Delk [6th Cir- 
187 F.— 32 
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cuit] supra), or even while on a transfer track, if in connection wîth 
vehicles commercially employed. 

But the court did not, in our opinion, err in refusing to instruct a 
verdict for défendant. Plaintiff's déclaration allèges that the cars be- 
tween which plaintiiï was caught and injured "vvere in use, and had 
been in conimon and regular use, upon the lines of road of the de- 
fendant engaged in moving and transporting interstate commerce and 
traiïic, and that they were at the time of said accident being used in 
connection with other cars of the défendant in the making up and 
distribution of trains for the purpose of transporting and moving in- 
terstate commerce and traffic over the defendant's said line of railroad." 
The car in question is thus, in substance, alleged to hâve been itself 
actually engaged at the time in interstate traffic, and to hâve been in 
use at the time in connection with vehicles so engaged. 

Although the in jury did not occur while the car was in a train bound 
for Lenoir City, but while employed in switching and transfer opéra- 
tions, there was testimony tending to show that it had not been with- 
drawn from connection with cars commercially employed. Unless so 
withdrawn, the car, if otherwise subject to the act, would not be re- 
Heved therefrom by its own withdrawal from commercial use. There 
was also testimony tending to show that the car in question was at the 
time of the accident employed in connection with cars engaged in in- 
terstate trafiSc, and thus made subject to the act, even if not itself a 
car engaged in such interstate commerce. The testimony tended to 
show that the car was, through the fault of the défendant, placed on 
the transfer track in question; that this track was used without dis- 
crimination for both State and interstate traffic in connection with the 
making up and unmaking of trains ; that on this track at the time were 
cars employed in commerce generally, as well as cars actually engaged 
in interstate commerce, whose movement in fact precipitated the col- 
lision and conséquent injury to plaintiff. 

[6] One of the prominent objects of the fédéral safety appliance 
acts is the protection of railroad employés in the making up and un- 
making of trains, and of sorting cars in connection therewith. Chicago, 
M. & St. P. Ry. Co. v. Voelker, 129 Fed. 522, 65 C. C A. 226, 70 L. 
R. A. 264; Wabash Ry. Co. v. United States, supra; St. Louis & S. 
F. R. Co. V. Delk, supra. The fact that the car in question could hâve 
been, and was about to be, taken from the transfer track without being 
connected with or without the movement of the cars on the west end 
of the track, is not, to our minds, necessarily controlling of the ques- 
tion whether the car was withdrawn from use in connection with cars 
commercially engaged, or from use in connection with cars engaged 
in interstate commerce. If the cars then and there in commercial use 
were subject to be directly connected with the car in question, in the 
Tiatural and regular course of switching opérations, the connection con- 
templated by the statute may hâve existed, notwithstanding the car 
was not actually connected up with any cars at the time in commercial 
use. Again, if the cars to the east of the car in question, and to 
which it was being connected, were themselves in commercial use, the 
car in question would still be subject to the act 
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For the error in the instruction to the jury which we hâve pointed 
out, the judgment should be reversed, and a new trial ordered. We 
think the views we hâve expressed sufficiently indicate our opinion 
upon the questions raised by the spécifie errors assigned. 



KOPETOVSKE et al. v. MUTUAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court ot Appeals, Sixth Circuit. May 2, 1911.) 

No. 2,079. 

1. Insubance (§ 668*)— Life Insurance — Assignment — Insukable Inteb- 

EST — Questions fob Jury. 

Décèdent having obtained two llfe Insurance policies payable to hls 
executors, admlnlstrators and asslgns, assigned both to hls nephevv B., 
and thereafter décèdent and B. again assigned the policies to plalntifï 
bank as seeurlty for a loan. Décèdent was unmarried and had no rela- 
tives in the United States. He was associated in business and llved in 
the same house wlth B., constitutlng a part of hls family, but the nature 
of their business relation, whether partners or othervvlse, was not shown. 
Décèdent employed a lawyer to look after hls affairs down to the time 
of hls death which occurred when he was 51 years old. JBeld, that such 
assignment dld not constitute a wager as a niatter of law, on the theory 
that B. had no insurable interest in decedent's life, since whether B. had 
reasonable ground to expect pecuniary advantage from decedent's con- 
tinued existence was for the jury. 
[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 668.* 
What constitutes an Insurable interest in human life, see note to Man- 
hattan Life Ins. Co. v. Hennessy, 39 C. C. A. 632.] 

2. Insubance (§ 122*) — Life Insubance — Assignment — Insurable Intebest. 

A moral, as distlnguished from a légal, obligation resting on Insured 
to render a pecuniary beneflt or advantage to an assignée of certain life 
policies, was sufficient to confer on such assignée an Insurable Interest. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 166, 167; 
Dec. Dig. i 122.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action by Ike Kopetovske, administrator of Solomon Rosenthal, 
and others against the Mutual Life Insurance Company of New York. 
Judgment for défendant, and plaintifïs bring error. Reversed and 
remanded. 

The plaintiffs seek a reversai on the ground that the trial court erred in 
directing a verdict for the défendant. On Octoher 4, 1898, the défendant is- 
sued to Rosenthal two policies for $2,000 and $3,000, respectively, each paya- 
ble to hls executors, admlnlstrators, and asslgns. Both were thereafter as- 
signed to hls nephew, Aaron Berger. Subsequently Rosenthal and Berger 
assigned them to the Citizens' Bank & Trust Company of Chattanooga, Tenu., 
as collatéral seeurlty for the payment of a loan of some .$1,800 and inter- 
est. On Rosenthal's death, about July 1, 1905, défendant furnlshed to Berger 
blanks for proofs of death. Its ageut's acknowledgment of their recelpt lu a 
completed form "wlth blank recelpts signed by Aaron Berger, the assignée," 
followed later, wlth the statement that they had been sent to the New York 
office, and that a check in payment of the policies would be delivered as soon 
as received. Payment having been refused. Berger, the bank and the iusured's 
administrator, who Is Berger's son-in-lavv, filed a bill In equity in the state 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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court, alleging tliat Itosenthal had, with the defendant's assent, duly as- 
signed the policies and ail his interest in and rights thereunder to Berger, 
and prayed a recovery on the policies for the use and beneflt of the bank to 
the extent of the Indebtedness to it, and for the use of Berger as to the resi- 
due. The parties havlng agreed, after the removal of the case, that the bill 
flled in the state court should be treated as a déclaration at law, the défendant 
I)leaded that it did not contract, promise, agrée, or undertake, and does not 
owe the plaintifCs, as they in their déclaration alleged, and Interposed the 
further défense that Berger's relationship to Rosenthal was no doser than 
that of nephew ; that neither he uor the bank, at the time the policies were 
assigned, had an insurable interest in his life; that Berger for lils own 
beneflt incited Rosenthal, whose part in the transaction was alleged to be 
merely colorable and to conceal Berger as the real actor, to apply for and 
procure the policies, that they are ganibllng or wager policies which were 
taken out by Berger and whose premiums were paid by liim, and that their 
subséquent assignnient was in furtherance of an unlawful agreement and 
purpose, contrary to public policy, and with a fraudulent intent to évade the 
law governlng gambling or wager insurance. Each of the policies inakes the 
application a part of the contract, and recites that the eompany will décline 
to notice any assignnient of it nntil the original assignment, or a duplicate 
or eertified copy thereof, shall lie flled in the defendant's home office, and 
that the eompany will not assume any responsibility for the validity of an 
assignment. The application states that Rosenthal was born In Russia, was 
at its date single, aged 44, and a retail salesman, and then had a living sister 
aged 80, and three brothers aged 50, 57, and 60, respectively. The date of 
his arrivai in this country is not shown, but he was preeeded by Berger and 
employed counsel in 1896 or 1897, who represented him until his death. Dur- 
ing the whole of that time he was coutinuously associated In business with 
and lived in the same house with Berger, who was a married man, and con- 
stltuted a part of the latter's family. Excepting Berger, he has no relative 
in the part of tlie country in which they resided. Berger operated flrst a 
grocery and later a feed store under the name of the Chattanooga Troduee 
Company. A witness testifled that Rosenthal clerked in those stores. He 
later said he did not know whether he was a partner or not, or who owned 
the business, but the two ran the business and acted together. Rosenthal 
left no estate and after his death the store was recognized as the property 
of Berger. He had insured his life in différent companies to the amount of 
î?20.000. of which amount .$15.000 were in Berger'e favor. As he eould not 
Write the English language, his name was affixed to the apnlicntion for the 
policies involved in this case by another, and to thiit for a $10,000 policy by 
Berger. In each instance the signature was wltnessed. When the plaintifCs 
rested in chief. the défendant moved for a directed verdict "primarily upon 
the ground that an insurable interest is not shown in favor of the alle^red 
assignée, and also that this suit is brousht exclusively for the l^enefit of the 
two allpired assignées, the bank and Bercer, and no assignnient is proven." 
The motion was sustained, and the plaintifCs now seek a reversai. 

J. B. Sizer and Robert Pritchard, for plaintiffs in error. 

W. B. Miller (James McKeen, of counsel), for défendant in error, 

Before SEVERENS and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

SATER, District Judge (after stating the facts as above). The 
question for décision is : Did the court err in sustaining the motion 
for a directed verdict? 

[1] The only question raised by the motion and decided by the 
court was, whether, under the pleadings and proof, either Berger or 
the bank is entitled to a recovery. The letter of defendant's agent 
acknowledging the receipt of the proof s of death recognized Berger 
as the assignée of the policies. The case was tried on the theory that 
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he was such. There is no évidence that he was a creditor of Rosen- 
thal, or that the assignment was made to protect him as such. The 
court found that Berger, as a nephew of Rosenthal, was not within 
the degree of relationship that créâtes an insurable mterest, and that, 
in view of Crotty v. Mut. Ufe Ins. Co., 144 U. S. 621, 12 Sup. Ct. 
749, 36 L. Ed. 566, the burden was upon him to sliow at least by prima 
facie testimony both an insurable interest and its extent. The mo- 
tion was sustained because the court was of the opinion that as to 
both of those points there was no évidence to go to the jury. 

The policies were assignable choses in action, provided their assign- 
ment was not forbidden by settled rules of public policy. Russell v. 
Grigsby, 168 Fed. 577, 94 C. C. A. 61 ; N. Y. Mut. Life Ins. Co. v. 
Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997. At the 
threshold, then, we are met with the query : May there be a valid 
assignment of a policy to one who is not a creditor, and who is no 
more nearly related to the insured than was Berger to bis uncle, and 
if so, vmder what circumstances ? In the solution of the question this 
court may exercise an independent judgment, for in Russell v. Grigs- 
by, involving a policy whose terms relating to its assignment were 
kindred to those of the policies issued to Rosenthal, this court held 
that the question of whether the contract of assignment, from con- 
sidérations of public policy, was valid or not, was not dépendent upon 
local statute or usage, but upon gênerai lavv, in the détermination of 
which a fédéral court is under obligation to exercise an independent 
judgment. We naturally, therefore, seek for our guide the deliver- 
ances of the Suprême Court as to what constitutes an insurable in- 
terest. That court, whose utterances on that subject hâve not always 
been understood, has consistently spoken to the subject in Conn. Mut. 
Life Ins. Co. v. Schaefer, 94 U. S. 457, 24 h. Ed. 251, /lîtna Life 
Ins. Co. v. France, 94 U. S. 561, 24 L. Ed. 287. Warnock v. Davis, 
104 U. S. 775, 26 L. Ed. 924, and N. Y. Mut. Life Ins. Co. v. Arm- 
strong, 117 U. S. 591, 6 Sup. Ct. 877. 29 L. Ed. 997, but as diligent 
counsel hâve discovered no case parallel to the one at bar. and draw 
différent conclusions from the above cases, such review of them vi^ill 
be made as may be deemed necessary to deduce the rule which they 
announce. 

The case of Conn. Mut. Life Ins. Co. v. Schaefer, 94 U. S. 457, 
24 L. Ed. 251, arose on a policy issued on the joint lives of the hus- 
band and wife and made payable to the survivor on the death of ei- 
ther. Following the subséquent divorcement of the parties, the wife 
paid the premiums. Both remarried. On the death of her former 
husband, the survivor sued for and recovered the proceeds of the 
policy. Mère wager policies — policies in which the insured has no 
interest whatever in the matter insured, but only an interest in its 
loss or destruction — were condemned as void. But on the point of 
the alleged cessation of the wife's insurable interest by reason of the 
divorce of the parties, Mr. Justice Bradley, speaking for the court as 
to what constitutes such an interest in the life of another, said: 

"But precisely what interest Is neoessary, in order to take a policy out of 
the category of mère wager, has been the subject of niuch discussion. In 
marine and fire iusurance the ditilculty is not so great, because there insur- 
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anee îs consldered as strictly an indemnity. But in life Insurance tlie loss 
can seldom be measured by pecuniary values. Still, an Interest of some sort 
in the Insured life must exist. A man cannot take out Insurance on the 
Hfe of a total stranger, nor on that of one wbo is not so connected witU bim 
lis to make the continuance of tbe life a matter of some real interest to bim. 
It is well settled tbat a man bas an insurable interest In bis ôwu life, and 
in tbat of bis wif e and cbildren ; a woman in tbe life of her husband ; and 
a créditer in tbe life of bis debtor. Indeed, it may be said generally that 
any reasonable expectation of pecuniary beneflt or advantage from tbe con- 
tinued life of another créâtes an insurable interest in such life, and there is 
no doubt that a man may effect an Insurance on bis own life for the beneflt 
of a relative or friand ; or two or more persons. on tbeir joint lives, for tbe 
benefit of the survivor or survivors. The old tontines were based substan- 
tially on this principle, and tbeir validity bas never been called in question. 
Tbe essentlal tbing is tbat the policy shall be obtained in good faith, and not 
for tbe purpose of speeulating upon the bazard of a life In which the Insured 
bas no interest." 

The policy involved in ^tna Life Ins. Co. v. France, 94 U. S. 561, 
24 L. Ed. 287, vi^as tai<en out by the insured for the benefit of his sis- 
ter. The direction in the policy itself of payment to her was équiv- 
alent to an assignment. He was a married man, and in no wise dé- 
pendent on the beneficiary. His means were small, and he earned his 
own livelihood. He was engaged to be married and was married the 
day following the issuance of the policy. He had borrowed at various 
times of his sister about $2,400, but shortly previous to the date of the 
policy he had made her the beneficiary in another policy of $10,000. 
She had given her promissory notes for the payment of the last three 
premiums. The contention was made that she was required to show 
an insurable interest in the life of her brother beyond that of mère 
relationship to entitle her to recover. But it was held that any per- 
son has a right to procure insurance on his life and to assign it to 
another, provided it be not done by way of cover for a wager policy, 
that the relationship constituted a good and valid considération for 
any gift or grant and divested the assignment of the policy or the 
direction of its payment to her of ail semblance of a wagering trans- 
action, and that he had the right to take the policy out for her ben- 
efit, and she had a right to advance him the necessary f unds to do so. 
The court significantly added: 

"As between strangers, or persons not tbus nearly connected, sucb a trans- 
action would be évidence to go to tbe jury, from which. aceording to the cir- 
cunistances of the case, tbey might or miglit not infer that it was mère 
gambling. But as between brother and sister, or otlier near rel'ations. dé- 
sirons of thus providing for each other, and, as said by Cbief .Tustiee .Shaw, 
presumed to be nctuated by 'considérations of strong nierais, and the foi'ce 
of natural affection between near kindred operating often more effieacionsly 
than those of positive law' (Loomis v. Eagle Life Tns. Co., 6 Gray [Mass.] .^99), 
tbe case is divested of that garaWing aspect which is presented wbere tliere is 
notbing but a spéculative interest in tbe death of another, without any in- 
terest in bis life to eounterbalance it." 

In the principal case of Warnock v. Davis. 104 U. S. 775, 26 L. 
Ed. 924, the évidence showed that on the same day that the assured 
applied for his insurance, he agreed to assign it to the Scioto Trust 
Association, of which Davis was the treasurer, in considération of its 
keeping up the insurance at its exclusive expense and its payment of 
one-tenth of the proceeds of the policy as the insured might direct. 
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On the day following, the assignment of the policy was made. The 
insured obligated himself to pay to the association the sum of $6 at 
the time of the exécution and deUvery of the agreement, and thefe- 
after the paîtry sum of $2.50 annual dues, and to keep it informed of 
his whereabouts. The insured having died, the association collected 
the amount of the poHcy and paid one-tenth, less certain small déduc- 
tions, to his widow. Thereafter the administrator of the insured sued 
the association to recover the residue of the proceeds. The pohcy was 
vaHd as between the insured and the company, because its assignment 
followed its issuance. It was assignable by the insured to the associa- 
tion as security for any sums loaned him, or advanced to keep it aUve, 
but for no other purpose, because the association had no insurable in- 
terest in his hfe, and could not hâve originally taken the pohcy out 
on his hfe. To the extent to which it stipulated for the proceeds of 
the pohcy beyond the sums advanced by it to him, the association oc- 
cupied the position of one holding a wager pohcy, a spéculative con- 
tract upon the life of the insured with a direct interest in its early 
termination. In discussing what constitutes an insurable interest, Mr. 
Justice Field said : 

"It is not easy to deflne with précision what will In ail cases constitute an 
Insurable interest, so as to take the contract out of the class of wager poli- 
cies. It may be stated generally, however, to be such an interest, arising 
from the relations of the party obtaining the Insurance, either as creditor 
of or surety for the assured, or from the ties of blood or marriage to him, 
as will juBtify a reasonable expectation of advantage or beuefit from the 
continuance of his life. It is not necessary that the expectation of advantage 
or beneflt should be always capable of peeunlary estimation ; for a parent 
bas an insurable interest in the life of his child, and a child in the life of 
his parent, a husband in the life of his wife, and a wife in the life of her 
husband. The natural affection in cases of this kind is considered as more 
powerful — as operating more efficaciously — to protect the life of the insured 
than any other considération. But in ail cases there must be a reasonable 
ground, founded upon the relations of the parties to each other, either peeunl- 
ary or of blood or afRnlty, to expect some benefit or advantage from the 
continuance of the life of the as.sured. Otherwise the contract is a mère 
wager. by which the party taldng the policy i.s directly interested in the early 
death of the assured. Such policies bave a tendency to create a désire for 
the event. They are, therefore, Independently of any statute on the subject, 
condemned, as being against public policy." 

The endowment policy involved in New York Mut. Life Ins. Co. 
v. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997, issned 
at the defendant's instance to the assured or his assigns. At the time 
the application for it was made, it was assigned to the défendant. 
Thereafter the défendant murdered the insured to obtain the proceeds 
of the policy. The right to recover was denied, but on the question of 
insurability it was held that: 

"A policy of life insurance. wlthout restrictive words, is assignable by the 
assured for a valuable considération equally with any other chose In action, 
wliere the assignment is not made to cover a niere spéculative risk, and thus 
évade the law against wager policles ; and payaient thereof may be enforced 
for the benefit of the assignée, and, under the System of procédure In many 
States, in his name." 

Other authorities in harmony with the foregoing are : Insurance 
Co. V. Bailey, 13 Wall. 616, 20 L. Ed. 501; Conn. Mut. Life Ins. Cq. 
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V. Luchs, 108 U. S. 498, 2 Sup. Ct. 949, 27 L. Ed. 800; Loomis v. 
Eagle Ivife Ins. Co., 6 Gray (Mass.) 396; May on Insurance (4th Ed.) 
§ 102 A; Bliss on Life Ins. §§ 20-31. 

The Suprême Court has net held, and therefore this court may not 
say, that a nephew may not hâve an insurable interest in the hfe of 
an uncle. It has only to a limited extent specificall}? enumerated those 
who may hâve an insurable interest in the Hves of others. It has, how- 
ever, repeatedly announced and persistently adhered to the rule that 
a man cannot take insurance, or the assignment of insurance, on the 
Hfe of a total Etranger, nor on that of one who is not so connected witli 
him as to make the continuance of sucli life a matter of some real 
interest to him ; that he may insure his Hfe for the benefit of a relative 
or friend, but in ail cases there must be a reasonable ground, founded 
upon the relations of the parties to each other, either pecuniary or of 
blood or affinity, to expect some benefit or advantage from the Hfe 
of the insured; that, generally speaking, any reasonable expectation 
of pecuniary benefit or advantage from the continued life of another 
créâtes an insurable interest in such Hfe — an expectation that may 
arise from the relations of the party obtaining the insurance, either as 
creditor of or surety for the insured, or from ties of blood or mar- 
riage to him, but not necessarily an expectation capable of pecuniary 
estimation, for such expectation may rest on natural affections, which, 
where the domestic ties exist, are more powerful and often operate more 
efficaciously to protect the Hfe of the insured than any other consid- 
ération; and that the essential thing is that the policy shall be obtained 
in good faith, and not for the purpose of speculating upon the hazard 
of a life in which the insured has no interest. 

It was with référence to thèse principles that this court decided 
Kentucky Life & Ace. Ins. Co. v. Hamilton, 63 Fed. 93, U C. C. A. 
42. One married woman had made another the payée of her policy 
of insurance. It was contended that it was essential to a recovery 
that the payée should aver and prove an insurable interest in the life 
of the insured, and that in default of such averment the contract 
should be adjudged void as a mère wager policy. The answer ten- 
dered no other issue than that the payée was not the wife, child, par- 
ent, brother or sister of the deceased, and sought to defeat a recovery 
tipon the assumption that unless one of those relations existed there 
could be no recovery. The pleadings did not show any particular in- 
terest which the payée had in the life of the insured, but the trial 
court found the policy was not obtained by her or the payée for spéc- 
ulative purposes and that both àcted in good faith and without fraud- 
On the State of the pleadings it was held that the judgment was not 
void, and that one not a creditor or sustaining to the insured any of 
the above-mentioned relations, may hâve an insurable interest in his 
life. As the Suprême Court had previously donc, this court quoted 
with approval the language of Chief Justice Shaw in Loomis v. Ins. 
Co., 6 Gray (Mass.) 399, as follows: 

"In discussing the question In this corrnnonwealth (IMîissachusetts), we are 
to consiSer it solely as a question at common law, unaffeeted l)y tlie St. of 14 
Geo. III, c. 48, passed ahout the time of tlie conimeueement of tlie Ilevohitiou 
and never adopted in this state. Ail, therefore, whleh it seems nocessav,v 
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to show, In order to take the case out of the objection of being a wager policy, 
Is that the insured bas some interest in the life of the cestul que vie ; that his 
temporal affairs, his just hopes and well-grounded expectations of sui>port, of 
patronage, and advaiitage in life, will be impaired ; so that the real purpose 
Is not a wager, but to seeure such advantages, sui)posed to dépend on the life 
of another. Such, we suppose, would be sufficieut to prevent it from being re- 
garded as a niere wager. Whatever may be the nature of such interest, and 
whatever the amount insured, it can work no injury to the insurers, because 
the preniium is proportioned to the amount ; and whether the Insurance be to 
a large or a small amount, the premiuui is coniputed to be a précise équiva- 
lent for the rlsk taken." 

A récognition of the rule thus sanctioned is found in the later case 
of Russell V. Grigsby. In that case a policy applied for and carried 
in good faith by the assured was transferred as a matt^ of financial 
necessity to a person having no insurable interest in the life of the 
insured. The policy was valid, but the rights of the assignée were, 
as in Warnock v. Davis, restricted to the amount actually paid by him 
for the policy and subséquent accruing premiums. The question as 
to what constitutes an insurable interest was necessarily involved in 
the décision of the case. Judge (now Mr. Justice) Lurton, after con- 
cluding from a review of the décisions of the Suprême Court that 
an insurable interest is absolutely essential to the support of a policy 
of insurance upon the life of another person, speaking for this court, 
said: 

"Without such an interest the beneficiary bas no interest in the continu- 
ance of the life of the assured, but rather an interest in its early termina- 
tion. The field of doubt is as to what is an insurable interest. That one has 
such an interest in his own life is elear. That lie has also such an interest 
in the life of a close relative by blood or marriage, such as i)arent and child, 
husband and wife, there is no dispute. When we pass beyond those relations 
where there is both a légal and a moral responslbillty for support and main- 
tenance, we approach the debatable Une. It luay be safely said that when 
a recognized légal dependency does not exist, nor the relation of creditor and 
debtor. an insurable interest mnst involve sonie reasonable expectation of 
pecuniary benefit or advantage from the continuance of tlie life of the as- 
sured." 

[2] Having regard, then, to the state of the law, as Berger was not 
a creditor of Rosenthal and as the mère relationship of the parties did 
not impose a légal and a moral responsibility for support, this case 
rests on debatable ground, and the existence or nonexistence of an in- 
surable interest is a question of fact to be determined from the évi- 
dence. It is clear that in the absence of such an interest in Berger, 
neither he nor the bank can recover. If he had a reasonable ground 
of expectation of support to be furnished, of pecuniary benefit or ad- 
vantage, the assignment was valid. 25 Cyc. 70S. A légal obligation 
was not necessary. A moral obligation was sufficient. Carpenter v. 
Life Ins. Co., 161 Pa. 9. 28 Atl. 943, 23 L. R. A. .571. 41 Am. St. 
Rep. 880; Ferguson v. Mass. Mut. Life Ins. Co., 32 Hun (N. Y.) 
306; Elliott on Ins. § 62. As between Rosenthal and Berger there 
was a community of interest, both business and domestic. When 
Berger removed his business from Chickamauga to Chattanooga, Ros- 
enthal moved with him. The inference fairly to be drawn from the 
évidence is that, from 1896 or 1897, they were continuously associ- 
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ated in business. The record fails to disdose that either of them was 
connected in any other business than that of the store. Nevertheless, 
Rosenthal's business was such as to lead to the employment of coun- 
sel some eight or nine years before his death, towards whom he con- 
tinuously thereafter maintained the relation of client. Whatever 
their business relation was, they were colaborers in the same enter- 
prise, the conduct of which apparently furnished a livelihood for both. 
To some degree each was dépendent on the other in its management. 
They lived ail the while under the same roof as members of the same 
domestic circle, far remote, in so far as the record shows, from other 
relatives, between whom and them it does not appear that any com- 
munication ever passed. Each enjoyed, in business and in the family 
circle, whateVer of comfort and protection the other afforded. They 
were tied together by blood as well as by their domestic and business 
relations, both of which had been uninterrupted and gave évidence of 
permanency. The inference would not be far-fetched that their re- 
moteness from others of the same blood bound them in doser union. 
Rosenthal had no other home. He gave no évidence of abandoning 
it, and to do so was perhaps to go among strangers. There is no sug- 
gestion of discord between them, or of other than such affection as 
usually exists between persons related and associated as they were. 
Putting that construction upon the évidence which a court must give 
it on a motion for a directed verdict, the assignment of the policies 
is in itself an indication of strong affection and of an intended con- 
tinuance of existing relations (Lord v. Dali, 12 Mass. 115, liS, 7 Am. 
Dec. 38; Bliss, Life Ins. § 21) — an affection giving rise to presump- 
tions or inferences différent from those which would arise had no 
such relationship existed. 22 Am. & Eng. Ency. Law, 1278. There 
is nothing to indicate a contemplated discontinuance of their rela- 
tions. That Rosenthal was a member of Berger's family rebuts the 
idea that he was abiding there temporarily as a stranger. 19 Cyc. 
452; Tyson v. Reynolds, 52 lowa, 431, 3 N. W. 469. At his death 
Rosenthal was but 51 years of âge. When the policies were assigned 
he was in the prime, and, for aught that appears, the vigor of life. 
If permitted to live his allotted time as determined by the mortality 
tables, he might hâve rendered much valuable service in the business 
which engaged the attention of both, and might hâve contributed to 
the support and maintenance of Berger, in case of the latter's dis- 
ability, or of his family, in case of his death. The plaintiffs were fur- 
ther entitled to the presumption that the policies were originally ob- 
tained and subsequently assigned honestly and in good faith (Kerr, 
Ins. p. 780), and, in the absence of proof to the contrary, that Rosen- 
thal paid the premiums. Crosswell v. Conn. Indemnity Ass'n, 51 S. 
C. 103, 28 S. E. 200. 

If, from the facts in évidence, fair-minded men might honestly 
draw différent conclusions as to whether or not Berger's temporal af- 
fairs, his just hopes and well-grounded expectations of support, of 
advantage in life, would be impaired by Rosenthal's death, and as to 
whether or not the real purpose of the assignment of the policies was 
not a wager, but to secure advantages supposed to dépend on Rosen- 
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thal's Hfe, the questions are not of law, but of fact, and are to be set- 
tled by the jury, under proper instructions. Mason & O. R. Co. v. 
Yockey, 103 Fed. 265, 267, 43 C. C. A. 228. We are of the opinion 
that men of that character might thus differently condude and that a 
court, taking that view of the évidence most favorable to Berger and 
the bank, may not, from such évidence and the inferences reasonably 
and justifiably to be drawn therefrom, say that a verdict might not 
hâve been found for them. Mason & O. R. Co. v. Yockey; Mt. 
Adams, etc., Ry. Co. v. Lowery, 74 Fed. 463, 20 C. C. A. 596; Mil- 
waukee Mechanics' Ins. Co. v. Rhea, 123 Fed. 9, 60 C. C. A. 103; 
Rochford v. Penn. Co., 174 Fed. 81, 98 C. C. A. 105; Erie R. Co. v. 
Rooney (C. C. A.) 186 Fed. 16. There was sufficient évidence to send 
the case to the jury, and it was incumbent on the défendant to .show 
that the assignment of the policies was but a gambhng spéculation on 
human life. 

The views above expressed render it unnecessary to consider other 
questions discussed by counsel. SufiSce it to say that if the pleadings 
are not in such form as to permit, on a retrial, the introduction of évi- 
dence by the plaintiffs to show the relations, business and domestic, 
which existed between Berger and Rosenthal, and the circumstances 
under which the assignment of the policies was made, they should be 
so reformed, under the order of the court, as to make such évidence 
admissible. 

The case is remanded to the court below, with directions to set 
aside the judgment in favor of the défendant and grant the plaintiflfs 
a new trial. 



CUMMINS GROCER CO. et al. v. TALLEY. 

(Circuit Court of Appeals, Sixtii Circuit April 4, 1911.) 

No. 2,050. 

1. Bankbuptct (§ 01*) — Bocks and Papeks— Pailure to Pboduce— Effect. 

Under Bankr. Act July 1, 1898, c. 541, § 3, 30 Stat. 546 (U. S. Conip. 
St. 1901, p. 3423), providing that a bankrupt's failure to attend a heariug 
and submit to an examlnation and to produce books, papers, and ac- 
counts shall place on bim the burden of proving bis solvency, failure of 
an alleged bankrupt to produce for examination certain books, papers, 
and accounts held to throw upon the alleged bankrupt the burden of 
proving bis solvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dlg. § 91.*] 

2. Bankruptcy (§ 91*) — Solvency— Assets—Corporaie Stock — Failube to 

Produce Certificates. 

Failure of an alleged bankrupt to produce certificates and certain ac- 
counts and notes for corporate stock clainied to hâve been owned by bim 
and alleged to constitute a part of his assets would not bave justified an 
instruction to disregard the value thereof In determining tbe issue of 
solvency. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 91.*] 

3. Appeal and Ekror (§ 1039*) — Rulings— Fke.tddice. 

Petitloning creditors in an involuntary bankruptcy proceeding were not 
prejudiced by the overruling of an objection for dui)llcity to a plea, Wbere 

•For other cases sec same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



nos 187 FEDERAL EEPORTEIl 

the court excluded tlie évidence offered on one of tlie Issues alleged to 
constitute diiplicity. 

[Ed. Xote. — For other cases, see Appeal and Error, Dec. Dig. § lOoO.*], 

4. Bankkuptcy (§ 89*) — Petitioning Ckeditors^Estoppel. 

In an involuntary bankruptcy proceeding, the alleged bankvupt filed a 
plea allegiiig that at tlie tiuie tlie pétition and plea were flled lie liad 
more than 12 creditoi's, ail of wliicii, except tlie i)etitioners, liad signed 
a paper objectiiig to tlie proceedings, and that sinee the pétition was filed 
appellants had eolluded in contempt of court to eonipel défendant to pay 
the claim of the third petitioning creditor (the P. Company) at the ri.sk 
of furnishing évidence of his own iiisolvency to he iised on the hearing 
of the bankruptcy case, that by such collusion appellants were peruiitted 
by the P. Company to bring tlie suit on the P. Company 's daims, and a 
judgment liaving been recovered, défendant was compelled to pay the 
saine by reason of which the P. Company was no longer a creditor, and 
hence that tliere was no longer the requisite nuiuber of petiti(ming cred- 
itors to sustain the court's .iurisdiction. Held, that such plea was nol 
demurrahle, since, if the tacts stated were true, appellants were estopped 
to further prosecute the proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 120-122 ; 
Dec. Dig. § 89.*] 

5. Bankbuptcy (§ 77*) — Involuntaby Pboceedings — Petitioning Credi- 

TOHS. 

Where two of three petitioning creditors in an involuntary bankruptcy 
proceeding were responsible for the paynient of a jndgment on the claim 
of one of them and the latter's withdrawa] as a petitioning creditor. both 
were estopped to complain of the paid creditor's withdrawal from the 
proceeding. 

LEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 107 ; Dec. 
Dig. § 77.*] 

6. Bankbuptcy (§ 92*) — Involuntaey Proceedings— Payment of Creditor 

—Withdrawal. 

Wliere one of three petitioning creditors in an involuntary bankruptcy 
proceeding recovered judgment during the pendency of the proceeding, 
the fact that the alleged bankriipt elected to pay the .judgment, rather 
than sue ont a writ of certiorari, on condition that the paid creditoi- 
withdraw from the proceeding, and that the judginent was paid with 
nioney advanced by a friend of the alleged bankrupt, did not a.s a mat- 
ter of law take away the effect otherwise occasicmed by the alleged col- 
lusive suit, and tlie withdrawal of the petitioning creditor so paid. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. § 1.35 ; Dec. 
Dig. § 92.*] 

7. Bankruptcy (§ 92*) — Involuntary Pétition — Dismissal — Notice to 

Creditors. 

Baukruptcy Act July 1, 1808, c. 541, § 58a (S) 30 Stat. 561 (U. S. Comp. 
St. 1901, p. 3444), provides that creditors shall bave at least 10 days no- 
tice by mail unless they waive notice in writiiig of the proposed dis- 
inissal of the proceedings, and section 59d déclares that if the ])etition 
allèges that there are less than twelve creditors, and less than three hâve 
joined as petitioners, and the answer avers the existence of a larger 
nuinher, a list shall he flled with the answer and ail creditors shall be 
notified, and. If prior or during the hearing a sufflcient nuiuber shall 
join, the cause niay proceed, otherwise it shall be dismissed. Défendant 
had more than twelve creditors and only three originally joined as iieti- 
tioning creditors. One of thèse was allowed to withdraw on Lis claim 
being paid, and it was shown that ail the others except two (and aside 
from the alleged preferred creditor) had signed a written statement ob- 
jeeting to the proceedings. and, though notice had be<>ii given. no cred- 
itors had intervened. ÉcUl, that the court was authorized on determin- 

•fur other cases see same topic & § mumbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Ing that tlie two remalning petitioners were estopped to continue to 
prosecute the proceedings to dismiss the sarae without tlie giving of tlie 
notice of dlsmissal to creditors provided by section 58a. 

[Ed. Note. — For other cases, see Banlvruptcy, Dec. Dig. § 92.*] 

Appeal from and in Error to the District Court of the United States 
for the Western District of Tennessee. 

Pétition by the Cummins Grocer Company and others for adjudica- 
tion in involuntary bankruptcy against Ben Talley. From a judgment 
dismissing the pétition, plaintiffs bring error and appeal. Order dis- 
missing the proceedings affirmed, and order adjudging défendant not a 
bankrupt reversed. 

Thos. M. Scruggs, for appellants. 
Caruthers Ewing, for appellee. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The appeal and writ of error are 
brought to review an order of the court below adjudging appellee not 
a bankrupt and dismissing the pétition for bankruptcy. The act of 
bankruptcy alleged therein was the conveyance of a large amount of 
real estate in trust for the benefit of a creditor, with the alleged intent 
to prefer such creditor. The answer of the respondent denied "that 
within four months next preceding the date of the filing of said péti- 
tion * * * he transferred while insolvent a portion of his prop- 
erty * * * for the use of the Bank of Commerce & Trust Com- 
pany," etc. There was otherwise no déniai of insolvency. The al- 
leged bankrupt demanded a trial by jury "in respect to the questions 
concerning which it is so entitled by the laws of the United States." 
Several months later the petitioning creditors joined issue upon this 
answer by replication, which stated that they would "hear the cause 
on bill, answer, and proofs against the défendant." Later the peti- 
tioning creditors moved to strike out the plea, "because said plea is 
not in conformity with the officiai form prescribed by the gênerai or- 
ders in bankruptcy." The déniai of this motion is assigned as error. 

The answer was not in proper fc^'m. It contained no express dé- 
niai of insolvency, such déniai being only by way of négative preg- 
nant. Had motion been made to strike it out previous to joining is- 
sue thereon, it would seem that the motion would bave been good. 
But not so after issue was joined. Insolvency was denied argumen- 
tatively and inferentially. That petitioning creditors construed the 
answer as denying insolvency is shown not only by the joinder of is- 
sue, but also by the statement made by counsel for the petitioning 
creditors upon the opening of the trial before the jury, that "the next 
issue, as I understand it, is: Was Mr. Ben Talley on that day solvent 
or insolvent?" On the day on which the motion to strike out the orig- 
inal plea was denied, the alleged bankrupt, by leave of the court, filed 
a so-called "additional plea," alleging that the two appellants hère 
were estopped by reason of conduct set out in the plea from further 
prosecuting the pétition for bankruptcy. The allégations of this plea 

•For other cases see Bame topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and the proceedings thereunder will later be more fully stated. In 
connection with that plea, and as a part thereof, the appellee filed a 
detailed statement of his assets, together with the valuation placed by 
him upon the same ; also a hst of his creditors (being 20 in number 
aside from the appellants), with an approximate statement of the 
amount owing to each of said creditors. A few days later the respond- 
ent amended his additional plea by stating the places of address of 
each of the creditors so scheduled. By thèse schedules the debtor's 
assets appeared to be largely in excess of his debts. Among the items 
of claimed assets were the following: 

Claim against Alabaina Western Ry. Co., about $120,000 00 

(No incumbrances.) 

Aeeonnte and notes ($7,000.00), good 4,000 00 

Corporate stock: 

Talley-Bates Construction Co. (of doubtful value) 20,000 00 

Cummins Grocery Co. (of doubtful value) 1,500 00 

Also obligation to Talley, due by Lee Cummius, as co-indorser 

with Talley on notes paid by Talley (one-half of $2,100.00) 1,050 00 

Upon the examination of appellee by counsel for petitioning cred- 
itors, the accounts and notes included in the item of $4,000 were called 
for, and promise was made to produce everything which appellee had 
pertaining to that item. It was then supposed that the papers were in 
Memphis, where the trial was being had. When the papers were again 
called for, the statement was made that appellee had found that the 
papers were not at his home (in Memphis), but were at the camp in 
Arkansas, and promise was made to go or send to the camp for them. 
Later, when respondent's counsel sought to examine him upon this 
item, the court, upon objection by counsel for appellants, refused to 
allow such examination until the notes and accounts were produced in 
court. Just before the close of the testimony, counsel for appellants 
again called for the papers. Appellee's counsel stated that it was im- 
possible for appellee to leave during the trial of the case, as he was 
an essential party during the examination of the witnesses. He asked 
the court to adjourn the case to give an opportunity to send and get 
the papers. This the court declined to do, saying that respondent 
"ought to hâve had his papers hère," adding: 

"How a man would bave an item of $4,000 or $5,000 and cannot put his 
hand on It, and that, too, when he is expeeted to be hère with ail his papers, 
does not strike me as such a condition of afCairs as to allow a delay for his 
beneBt." 

Upon appellant's examination, the original notes, relating to the 
"obligation to Talley, due by Lee Cummins," were called for by coun- 
sel for appellants. The demand eHcited the reply from counsel for 
respondent that "Mr. Barton (an attorney) says he thinks the original 
notes are in his files and he will go over and hunt them up and bring 
them over" ; and, in reply, to a request to hâve them at once the re- 
sponse was made — "He has to walk over there in order to get them." 
They were not produced. At the close of the trial, when attention 
was again called to the subject in connection with appellants' claim 
that the appellee's refusai to produce his "books, papers and accounts" 
entitled appellants "to a direction that he is a bankrupt," no excuse for 
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the nonproduction of the note in question was given, unless it may 
be understood as in the same situation as the items inchided in "ac- 
counts and notes ($7,000) good, $4,000.00." At the conclusion of the 
testimony, the court was requested to instruct the jury that, respond- 
ent "having failed and refused" to attend with his books, papers, and 
accounts, the burden of proving his solvency rested upon him, and not 
upon the petitioning creditors. This request was refused, and the jury 
instructed that the burden of proof was upon the petitioning creditors 
to estabhsh the fact of insolvency. In this we think the court erred. 
Section 3 (d) of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
546 [U. S. Comp. St. 1901, p. 3423]) provides that: 

"Whenever a person against whom a pétition has been flled as herelnbefore 
provided under the second and third subdivisions of tliis section talïes issue 
witli and dénies ttie allégations of liis insolvency, it sliall be his duty to ap- 
pear in court on tlie liearing, with his books, papers, and accounts, and sub- 
mit to an examination, and give testimony as to ail matters tending to es- 
tablish solvency or insoivency, and in case of his failure to so attend and 
subniit to examination the burden of proving his solvency shall rest upou 
him." 

The books, papers, and accounts referred to are those material in 
determining the alleged bankrupt's financial condition. The existence 
and value of each item of the assets scheduled by the bankrupt was 
material to the inquiry. It is true that, excluding the items regarding 
which there was a failure to produce the existing vouchers, the re- 
spondent was solvent, provided his estimâtes of the value of his assets 
was accepted; but not so if the estimâtes produced by petitioning 
creditors were accepted. In Bogen v. Frotter, 129 Fed. 533, 64 C. C. 
A. 63, it was held by this court that under the section referred to a 
merchant is required to produce such books, invoices, etc., as should 
properly be kept in his business and which are necessary to show the 
amount of his assets and liabilities; and that his failure to do so, 
without satisfactory explanation, casts upon him the burden of prov- 
ing his solvency. It is true that the respondent's business was not 
such as to require him to keep books of account, and no question of 
the production of books is hère involved. But we think the same rule 
applies to papers and accounts which an alleged bankrupt in fact has, 
and which are usually the best évidence of the existence, and fre- 
quently throw light upon the value of , the items of assets relied upon 
by him upon the question of insolvency. The évidence in this case 
does not indicate that there was any intentional refusai on the part of 
the respondent to produce the papers and accounts relating to the item 
in question, nor that his failure to do so was contumacious. But the 
statute does not recjuire that failure be willful or contumacious in 
order to throw upon the bankrupt the burden, which is not a drastic 
one, of proving his solvency. The failure to make such production 
must be satisfactorily explained. Under the facts stated, the failure 
was not satisfactorily explained — and it foUows that the burden of 
proof of solvency was by the statute thrown upon the alleged bank- 
rupt. 

[2] Counsel for petitioning creditors also presented requests for in- 
structions to the effect that there should be disregarded in determining 
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the question of solvency the item of accounts and notes, $4,000, and 
the two items of corporate stock, by reason of the failure and refusai 
to produce the papers and accounts. We think this request was prop- 
erly refused. Not only are we unable to see how the production of 
the certificates of the corporate stock, whose ownership does not seem 
to hâve been disputed, would throw any light upon the question of sol- 
vency, but the statute does not require the disregarding of items in 
the situation suggested. It merely shifts the burden of proof. 

The same considérations dispose of a similar request regarding the 
claim against the Alabama Western Railway Company. In apparent 
référence to this claim, an instruction was asked that: 

"Expectatlon and hopes of realizlng upon some claim at some remote day 
are toc iincertain to stand as property of value in balancing up the assets 
and liabillties of the alleged bankrupt." 

We think the court was justified in refusing this instruction. There 
was testimony which, to our minds, justified the submission of the 
item in question to the jury, as an asset having value. 

The remaining assignments relating to this branch of the case do 
not justify discussion. We content ourselves with saying that in our 
opinion no error is pointed out therein. 

The additional plea before referred to alleged, in substance, first, 
that at the time the pétition in bankruptcy was filed the respondent had 
more than 12 creditors and still had more than that number ; that "bis 
creditors (every créditer approached) except the petitioners (who hâve 
not been requested) hâve signed a paper writing objecting to the de- 
fendant being adjudged a bankrupt and agreeing that they will not 
participate in any effort to place défendant in bankruptcy," and, second, 
that since the pétition for bankruptcy was filed. the appellants hère 
hâve "colluded and confederated together, in contempt and fraud of 
this court," to compel the alleged bankrupt to pay the claim of the 
third petitioning créditer (the Powder Company), at the risk of fur- 
nishing évidence of his own insolvency, to be used upon the trial of 
the hearing in bankruptcy in case of failure to pay such claim; that 
by such collusion the appellants hère were permitted by the Powder 
Company to bring two suits upon the latter's claims against the alleged 
bankrupt in a court of a justice of the peace; that judgment upon 
such claims was obtained in the name of the Powder Company, through 
the refusai of the attorney for appellants to grant a reasonable time 
to prépare for trial ; that appellee was prevented f rom taking an ap- 
peal from said judgments by the absence of the justice; that appel- 
lee, being thus without remedy, was forced to and did pay and satisfy 
said judgments and costs in the amount of about $1,500, the Powder 
Company being thus no longer a creditor; that there was thus not the 
requisite number of creditors petitioning for bankruptcy ; that such 
failure of the requisite number was the resuit of the procurement of 
appellants ; and that the latter cannot therefore be counted in reckon- 
ing the number of petitioning creditors. Motion was made to strike 
this spécial plea from the files "because the same is insufficient in law." 
The order of the court, referring to the motion to strike out the plea 
as "for insufficiency and for duplicity," and reciting the opinion of 
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the court that the plea "should stand and be treated as one of estoppel 
upon said Cummins Grocery Company and Jones and Rogers against 
their further prosecution of this suit, and as such should be replied 
to," overruled the motion. Five days later issue was joined upon the 
spécial plea, and on the same day an order was made allowing the 
Powder Company to withdraw from the further prosecution of the 
pétition for bankruptcy and to receive from the justice of the peace 
the moneys paid in satisfaction of the Powder Company's judgments, 
upon the latter's agreement to refund to the trustée any excess re- 
ceived by it over the other creditors, should appellee be adjudged a 
bankrupt. The matters presented by the spécial plea were heard by 
the jury, in connection with the trial of the issue of solvency. The 
court submitted the questions, first, whether the number of petition- 
ing creditors had been reduced below three by the procurement, con- 
sent, and connivance of the two remaining creditors; and, second, 
whether the appellee was or was not insolvent. The first question was 
answered in the affirmative. Appellee was found .solvent. The order 
thereon has already been stated. The action of the court in overruling 
the motion to strike out the additional plea, and in submitting to the 
jury the issues raised thereby, is assigned as error. The assignment 
appears to be based solely upon the exception to the disallowance of 
the motion. 

[3] It is enough to say of the objection of duplicity that whether 
or not it was well taken appellants hâve not been prejudiced by the 
inclusion in the plea of the défense that creditors had in writing ob- 
jected to appellee's being adjudged a bankrupt and had agreed not to 
participate in any effort to that end ; for on the trial the court ex- 
cluded the évidence offered upon that issue. We think the plea raised 
a material issue. If the facts stated in the pétition were true, appel- 
lants were, in our opinion, themselves estopped from prosecuting the 
pétition for bankruptcy. 

[4] After instituting proceedings for the administration of ap- 
pellee's estate and the equal division of his property among ail other 
creditors, they had, if the spécial plea is true, coUusively harassed the 
alleged bankrupt with suits for the collection in full of a part of his 
indebtedness, in violation of the manifest spirit of the bankrupt act, 
and had forced the alleged bankrupt to dévote a portion of his prop- 
erty to the payment in full of such indebtedness, with the resuit that 
the number of petitioning creditors was, by such collusion and pro- 
curement, reduced below the statutory number required. It is true 
that the court permitted the judgment creditor to receive payment up- 
on the judgments and to withdraw from the proceedings only upon 
condition of agreement to refund a proper proportion of the recovery 
in case appellee should be adjudged a banlcrupt; but appellants' at- 
tempted action was entirely inconsistent with the prosecution of the 
pétition for bankruptcy and in plain violation of their duty to the 
court. The following cases illustrate the extent to which estoppels 
hâve been enforced against conduct by petitioning creditors incon- 
sistent with the pétition for bankruptcy. In re Fishblate Clothing Co. 
(D. C.) 125 Fed. 986; Lowenstein v. McShane Manf'g Co. (D. C.) 
187 F.— 33 
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130 Fed. 1007; Moulton v. Coburn (Ist Circuit) 131 Fed. 201, 66 C. 
C. A. 90. , 

[5] Appellants cannot be heard to complain that the Powder 
Company should not hâve been permitted to withdraw, because, first, 
such withdrawal was not objected to ; second, if the spécial plea was 
true, appellants were responsible for the situation; and, third, the 
recovery of judgment and payment thereof to tlie justice estopped the 
Powder Company to proceed further as a petitioning créditer. 

[6] It is true that appellee, upon his failure to perfect an appeal, 
elected (through his counsel) to pay the judgment (rather than seek 
remedy by certiorari) upon condition that the Powder Company woûld 
and could, on receiving such payment, withdraw from the proceedings, 
and that such withdrawal by the Powder Company was made in pur- 
suance of such understanding, and thus with the final approval of ap- 
pellee. It is also true that the money with which the judgment was 
paid was advanced by a friend of appellee. But we do not think such 
facts take away, as a matter of law, the effect otherwise occasioned 
by the alleged collusive suit, for the purpose charged, and the with- 
drawal of the Powder Company. 

Error is also assigned upon the submission to the jury of the ques- 
tion of the truth or falsity of the additional plea, upon the ground that 
there is no évidence tending to show that the appellants, or either of 
them, took any part in the prosecution of the suits against appellee 
in the justice's court. We think, however, there was testimony from 
which the jury might properly find such participation. 

[7] It is also urged that appellants could not be estopped from 
prosecuting the pétition for bankruptcy because of the rule that, when 
the pétition is once properly filed, it ceases to be the suit of the peti- 
tioning creditors alone, and that the latter cannot withdraw and leave 
the pétition to be dismissed without notice and opportunity given to 
ail other creditors to intervene and prosecute. Section 59d of the 
bankruptcy act pro vides that if the pétition in bankruptcy allèges that 
there are less than twelve creditors, and less than three hâve joined as 
petitioners, and the answer avers the existence of a larger number of 
creditors, there shall be filed with the answer a list, under oath, of ail 
the creditors with their addresses, and that thereupon the court shall 
cause ail such creditors to be notified of the pendency of the pétition, 
and shall delay the hearing thereon for a reasonable time to give the 
parties in interest an opportunity to be heard ; and that if, prior to 
or during such hearing, a sufficient number shall join, the cause may 
be proceeded with or otherwise dismissed. Section 58a (8) provides 
that creditors shall hâve at least 10 days' notice by mail (unless they 
waive notice in writing) of the proposed dismissal of the proceedings. 
It is urged that the notices contemplated by the two sections referred 
to were not given, and that, therefore, the court had no authority to 
dismiss the proceedings. The record does not affirmatively show 
whether such notice was in fact given. We undérstand, however, from 
the briefs of counsel that it was not given. The reason presented by 
appellee for not giving such notice is that ail the creditors except those 
who joined in the pétition had in writing objected to appellee's being 
adjudged a bankrupt, and had agreed not to participate in any effort 
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to that end. If this is true, a notice of the proceedings to dismiss or 
opportunity to join in the pétition would hâve been an idle ceremony. 
Comparison between the list of creditors supplied by appellee and the 
names upon the written objection referred to, as printed in the rec- 
ord, indicates that two of tiie Hsted creditors (aside from the original 
petitioning creditors and the alleged preferred créditer) did not sign 
the agreement. The Powder Company being allowed to withdraw, 
and appellants estopped from proceeding with the pétition for bank- 
ruptcy, two other creditors would not hâve been sufficient to make a 
jurisdictional pétition. But, in the first place, the case presented is not 
in terms brought within section 59d, because three creditors in fact 
joined in the pétition for bankruptcy. But, assuming that the failure 
to give notice to creditors would hâve been réversible error if prop- 
erly raised (In re Cronin [D. C] 98 Fed. 584; In re Plymouth Cord- 
age Co., 135 Fed. 1000, 68 C. C. A. 434; In re Tribelhorn, 137 Fed. 
3, 69 C. C. A. 601), the question is not, in our opinion, properly raised 
hère. The court had jurisdiction to act upon the plea and to dismiss 
the proceedings if in the judgment of the court such dismissal was 
warranted. Appellants made no objection to the proceedings to dis- 
miss on account of lack of notice to other creditors, nor any applica- 
tion for delay to permit other creditors to join. It is quite possible 
appellants considered the hostile attitude of creditors generally toward 
the pétition for bankruptcy as prohibitive of further interventions. 
No creditors in fact intervened. The statute does not, in our opinion, 
contemplate the giving of notice to other creditors after a hearing 
such as was had in this case. After going to hearing and judgment 
on the spécial plea, appellants cannot be heard to raise in this court 
for the first time the question of lack of notice to other creditors. 
Whatever rights other creditors might hâve to complain, we think 
complainants are not so entitled. 

In our opinion, so much of the order as dismissed the proceedings 
should be afSrmed. The order adjudging appellee not a bankrupt must 
be reversed. 



FRANK V. SCHNUETTGEN. 

(Circuit Court of Appeals, Bighth Circuit. Marcb 31, 1911.) 

No. 3,025. 

1. SpECIFIC PEnrORMANCE (§ 20*) — CONTRACTS E.N'FORCEABLE — CONTRACT BY 

Part Owner for Sale of Land. 

A part owner of a tract of land who joins in a eontract to sell the en- 
tire tract and subsequently becomes tbe sole owner may be compelled 
to convey the same if the case is otherwise one for spécifie performance. 

[EU. Note.^For other cases, see Spécifie Performance, Cent. Dig. § 
48; Dec. Dig. § 20.*] 

2. Vendor and Purchaser (§ 33*)— Construction — Inability of Party to 

Eead — Représentations by Opposite Party. 

Where a eontract giving an option to purchase land was prepared by 
the vendor, and the purchaser was unable to read or understand Bng- 

•For other cases see same toplc & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



516 187 FEDERAL KBrOETBE, 

llsh, In nàicli languàge. it was written, oral stateiiients made to him by 
the vendor as to Its contents are blndiug ou tlie vendor. 

[Ed. Note. — For other cases, see Veudor and Purcliaserj Cent. Dig. §§ 
38-44 ; Dec. Dlg. § 33.*] 

3. Specific Performance (| 57*) — Coktiîacts Enfokoeable — Options. 

A contract giving an option to purchtise land to be exerclsed within 
a stated time, if hased on a good considération and if accepted within 
that time, is valid, and niay be speeifleally enforced by the purehaser. 

[Ed. Note. — For other cases, see Specitic Performance, Cent. Uig. § 
178; Dec. Dig. § 57.*] 

4. Specific Pekfokiiance (§ 114*)— Rigïït to Relief — Gontbact fob Sale 

OF Dand. 

A bill alleged that complainant's deceased husband, who by bis will 
made her his sole devisee and legatee, in his lifetime made an agreo- 
ment wlth défendant and anotlier, wlio were owiiers of 300 acres of 
land, to purchase the same at $100 per acre; tliat, being uuable to 
ralse ail of the money, it was after\vard agreed that he should purchase 
50 acres at $250 per acre, and shonld bave a contract to purchase tbe 
remalnder for $70 per acre at any tlnie within 5 years, in the niean- 
time to hâve possession of ail of the land and pay rent for that not 
paid for; that he paid for the 50 acres, received a deed therefor, and 
went into possession of ail of the land, receiving also what be supposed 
and was told by défendant was a contract for the remalnder In accord- 
auce wlth tbe agreement, he being unable to read or understand Eng- 
lisb ; that within a year or so thereafter he tendered payment for the 
remalning land, but défendant, who had become sole owner, clalmod 
that he was not bound to receive tbe money and make tbe conveyance 
untll the expiration of the five years. Tbe bill set ont a copy of tbe 
contract which was in tbe forni of an offer to sell the land to deceased 
at $70 per acre, but specified no time. The bill further alleged that com- 
plainant was still in ijossession of the land, and that after the death of 
her husband, and her appointnient as executrix and within the flve 
years, she again tendered payment for the land, but défendant refused 
to carry out the agreement, and she prayed for specific performance. 
It was further alleged that the amount paid for the 50 acres was largely 
in excess of its value; the understanding being that the excess sbould 
apply on the purchase priée of tlie remalnder. Held, that the bill stated 
a caiise of action. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
356-.372; Dec. Dig. § 114.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Suit in equity by Mary I^'rank against John Schnuettgen. Decree 
for défendant, and complainant appeals. Reversed. 

Byers, Lockwood & Byers and Jacob Sims, for appellant. 
William Gardner and G. W. Cullison, for appellee. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLLOCK, District Judges. ^ , _ _ .,, . 

PER CURIAM. This is an appeal from a judgment dismissing 
appellant's bill upon gênerai demurrer. The action of the trial court 
in so doing is assigned as error. 

Appellant stated her cause of action as follows : 

Mary Frank of Earling, lowa, a citizen and résident of the state of lowa. 
brings this her amended and substituted bill of complaint, leave of court 
having heretofore been granted to her for that purpose, against ,Johu 

•For other cases see same topio & § n0mbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Schnuettgen, a résident of Omaha, state of Nebraska, and thereupon your 
orator complains and says: 

I. That on or about the 39th day of January, 1903, the défendant, John 
Schnuettgen, and one Charlotte Gardner, were the owners of about 300 
acres of land in section 32, Union township, Shelby county, lowa. That 
on or about said date the husband of this orator, Eruest Franl^, now de- 
ceased, eonunenced negotiatlons with the défendant aud said Charlotte 
Gardner for the purchase and transfer to htm of ail of said real estate. 
That in said negotiatlons said land was considered and flgurod at a value 
of about $100 per acre. That, when the tinie came for the transfer of said 
land to be made to your orator's husband, her said husband fouud himself 
unable to raise sufflcient money to pay the amouiit that had i)een agreed 
upon as a flrst payuient of the purchase price of said land. That, when 
informed of this condition of your orator's deceased husband's finances, the 
défendant. Schnuettgen, agreed with your orator's husband that upon pay- 
ment to him of a sum equal to .$250 per acre for the part of said land upon 
which were the buildings and other iniiirovements, the said payment of $250 
per acre to be considered as a payment upon the whole tract, he, the said 
Schnuettgen and Charlotte Gardner, would convey by warranty deed to 
your orator's husband the tract of land with the buildings and improve- 
ments, and would exécute and deliver to your orator's husband a contract 
or bond for a deed for the remainder of said tract, in which said contract 
or bond for a deed it should be stipulated and agreed that, if at any time 
within five years from the date of said contract or bond for a deed your 
orator's husband should pay to the said Schnuettgen and Charlotte Gard- 
ner a sum equal to $70 per acre for the remainder of said tract, said John 
Schnuettgen and Charlotte Gardner would convey the sanie by warranty 
deed to your orator's husband, and that, pending such payment, the re- 
mainder of said tract was to be used and oceupied by your orator's husband, 
for which use and occupancy he was to pay to said Schnuettgen reut at 

per acre. That as a partial performance of said contract and agree- 

ment the said John Schnuettgen and Charlotte Gardner did on or about the 
19th day of January, 1903, exécute and délirer to your orator's husband 
a warranty deed for the part of said land upon which were the buildings 
and other Improvements and which is descrihed as follows, to wit: Ail 
that portion of the S. E. % of section 32. township SI, range 39, which is 
situated southeastof the right of way of the Chicago, Jlilwaukee & St. Paul 
Railway Company across said quarter section, said land being bounded on 
the east by the east Une of said section, on the south by tlie south line of 
sâid section, and on the northwest liy the right of way of said railway Com- 
pany, but excepting from the above-described tract a strip of land commenc- 
Ing 5.80 chains east of quarter post of south line of said section, ruuning 
thence east 5.S5 chains, north 5.65 chains to the creek or branch thence 
doW'U said creek to the place of beginning, the tract so conveyed containing 
50 acres more or less, and upon his part and as part performance of his 
part of the agreement your orator's husband, Ernest Frank, paid the said 
Schnuettgen $12.500. That at the sanie time and as a part of the same trans- 
action the défendant, John Schnuettgen. had prepared and delivered to your 
orator's husband what he informed them was the contract or bond for a 
deed for the remainder of said land, a copy of which deed to the fifty acres 
above descrilied aud the contract above referred to are hereto attached 
marked Exhibits A and B. 

II. That, at the time your orator's husband paid said Schnuettgen the 
purchase price of the 50 acres, said Schnuettgen knew that your orator's 
husband understood and believed that he was purchasing the entire tract 
containing as above alleged about 300 acres of land, and that he was pur- 
chasing the lard for a farm. That ail of the Imildings and improvements 
on the entire tract were located ou the 50 acres, and that without the right 
to purchase the balance of the land in said section the 50 acres would not 
hâve been worth to exceed $150 an acre. That neither your orator's hus- 
band nor your orator understood or could speak the English Jauguage, which 
fact was weil known to the défendant, Schnuettgen. That the contract or 
bond for a deed above referred to was written in English, and neither youv 
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Orator, who was présent at the time, iior her deceased husband, could read 
said contract, but the said Sclinuettgen stated that It contained the igree- 
ujeBt as above, and that not untll some time after its exécution did your 
orator's husband learn that there was no time flxed in said contract when 
the option to taise couveyance of the remainder of said land vvould expire, 
whereupon your orator with her deceased husband called upon tlie défend- 
ant Schuuettgen and told him that they were ready to talte conveyance of 
the remainder of said land, and deslred to hâve the transfer made at once. 
That in response the said Schnuettgeu stated that the contract was good 
for flve years, that it was uot necessary that it should be stated in the con- 
tract, and urged your orator's husband to wait until he had harvested an- 
other crop and until mouey was more plentiful before taking a conveyance 
of the remainder of said tract, and assured your orator's husband that his 
contract for a conveyance of said land would be good for flve years. 

III. That on or about March, 1904, your orator's husband with your 
orator, who was theu his wife, and their family, entered into the posses- 
sion of ail of the above-described land, as well as the remainder of said 
land, to wit, ail that part of the S. B. % of section 32, township 81, range 
.39, lylng northwest of the Chicago, Milwaukee & St. Paul Railway Com- 
pany's right of way, except 11 acres in the southwest corner thereof con- 
taining 90 acres, more or less ; also about 150 acres in the S. W. Vi of said 
section 32, township 81, range 39, and contlnued in the possession and oc- 
cupancy of ail of said premises up to the time of your orator's husband's 
death, and your orator, with the family, hâve occupied the premises ever 
since and are now in possession thereof. 

IV. That on or about the spring of 1905, and withln a little over a year 
subséquent to the exécution and delivery of the contract hereinbefore re- 
ferred to, your orator's husband had made arrangements to procure the 
money to pay for the land on the terms stated in the contract and so noti- 
fied the défendant, Schnuettgen, whereupon the said Schnuettgen informed 
your orator's husband that conve, ance could not be made at that time be- 
cause the land had been leased for another year and urged and persuaded 
your orator's husband not to insist upon conveyance at that time, said 
Schnuettgen insisting that under the contract he was not bound to accept his 
money until the flve years agreed upon had expired. That your orator's 
Husband, belng Ignorant and not a'ble to understand or read the English 
language, and not Informed as to his rights, believed the said Schnuettgen, 
and, relying upon assurances of the said Schnuettgen that the option was 
good for flve years, he did not further insist upon a conveyance. 

V. That your orator's husband, Ernest Frank, died on or about the Ist 
day of November, A. D. 1905, leaving a will by the terms of which ail of the 
property of the said Frank, both real and Personal, vras devised and bé- 
queathed to this plaiutiff, a eopy of which is hereto attached, marked Ecs- 
hibit C. 

VI. That on or about the 16th day of January, 1906, this orator was duly 
appointed by the district court of Shelby county, state of lowa, as executrix 
of the éstate of Ernest Frank, and thereafter duly quallfled and is still act- 
ing as such executrix. 

VII. That on or about the day of Charlotte Gardner trans- 

ferred and conveyed by deed ail of her Interest in and to ail of the above 
land to the défendant, ,Tohn Schnuettgen, and the said John Schnuettgen is 
now the owner of ail of said land subject to the rights of your orator. 

VIII. That on or about 1906 your orator notlfied the défendant, Schnuett- 
gen, that she was ready to pay the $T0 per acre as agreed for ail the land 
above described, except the 50 acres, and tendered and ofCered to pay to the 
siiid Schnuettgen $70 per acre for the land, and demanded from the said 
iSchnuettgen that he exécute and deliver to your orator for herself and for 
the estate of Ernest Frank, her deceased husband, a deed to said premises 
under the option and agreement marked Exhiblt B, whereupon the said 
Schnuettgen repudiated his said agreement to convey said land and refused 
to make any conveyance whatever. 

IX. Your orator further states that, unless the défendant is compelled 
to perform his contract and convey the balance of said land at the agreed 
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priée of $70 per acre, the estate of sald Ernest Frank and your orator will 
be damaged In tbe full sum of $10,000. 

X. Your orator states that she Is remediless in the premises by the strict 
rule of the common law, and that she bas no remedy save in a court of 
equity where said matters are properly cognizable, and to the end that your 
orator, Mary Frank, may hnve that relief to which she is entitled and that 
said défendants may answer the premises, but not under oath or affirmation, 
the benefit whereof is expressly waived by your orator, she novv prays that 
upon officiai hearing, decree be entered requiring the défendant, John 
Schnuettgen, to convey to this orator the land hereinbefore referred to and 
descrlbed as foUows, to wit, the S. E. % of section .".2, towuship 81, range 
39 W., except the right of way of the Chicago, Jlilwaukee & St. Paul lîail- 
way Company, and one acre owned by Theo<ior Esser, and except about 50 
acres owned by Maria Frank ; also the S. W. i/4 of the S. W. V4 of said 
section except a strip 866 feet wide along the south side thereof, and a 
tract of 6.11 acres heretofore sold to Wm. Muenchrath, and a tract of SVr. 
acres heretofore sold to J. B. Weiland, and 2 acres in the northwest corner 
thereof used as a cemetery ; also about 2 acres in the southeast corner of 
the S. E. % of the S. W. % of said section known as "Grand View Park" ; 
also the N. % of the S. W. % and the S. E. % of the N. W. Vi of section 32 
containing in ail 244 acres, more or less. and that in case the said Schnuett- 
gen is unable to make said eonveyanee or bas disposed of said land that, 
then, your orator bave judgnieut against the défendant, Schnuettgen, for her 
damages, to wit, in the sum of $10,000, and that such other and further re- 
lief may be granted in the premises as to your honors shall seem just. 

Exhibit A — Warranty Deed. 

This indenture, made this 19th day of January, tn the year of our Lord 
one thousand nine hundred and three, between John Schnuettgen and Mary 
Schnuettgen, his wife, of Shelby county, lowa, and Charlotte Gardner and 
William Gardner, her husband, of the county of Ilennepin and state of Minn- 
esota, parties of the first part, and Ernest Frank of the county of Pierce 
and state of Nebraska, party of the second part, witnesseth: 

That the said parties of the first part, in considération of the sum of 
twelve thousand five hundred ($12,500.00) dollars to them in hand paid by 
the sald party of the second part, the receipt whereof is hereby acknowl- 
edged, do hereby grant, bargain, sell, and convey unto the said party of the 
second part hls heirs and assigns forever, ail that tract or parce! of land 
lying and being In the county of Shelby and state of lowa described as fol- 
lows, to wit: 

Ail that portion of the southeast quarter of section thirty-two &2), town- 
shlp elghty-one (81) range thirty-nine (.S9) west 5th P. M. which is situated 
southeast of the right of way of the Chicago, Milwaukee & St. Paul Kailway 
Company across said quarter section, said land being bound on the east 
by the east line of said section, on the south by the south Une of said sec- 
tion, and on the northwest by the right of way of said railway company, 
but excepting from tlie above described tract a strip of land commeneing 
5-80-100 chains east of the quarter post on the south line of said section, 
running thence east 5-85-100 chains, thenee north 5-65-100 chains to the 
creek or branch, thence down said ereek to the place of beginning ; said 
tract hereby conveyed containing fifty (50) acres more or less. 

Parties of the first part are to retain possession of said premises until 
March 1, 1904, and to pay ail taxes upon the same due at that date. 

To hâve and to hold the same, together with ail the hereditaments and 
appurtenances hereunto belonging or in any wise appertaining to the said 
party of the second part, his heirs and assigns forever; and the said John 
Schnuettgen and Mary Schnuettgen, Charlotte Gardner and William Gard- 
ner, parties of the first part for themselves, heirs, executors and adminis- 
trators, do covenant with the said party of the second part hls heirs and as- 
signs that they are well seized in fee of the landa and premises aforesaid 
and hâve good right to sell and convey the same in manner and form afore- 
said, and that the same are free from ail ineumbranees ; and the above bar- 
gained and granted lands and premises, in the quiet and peaeeable posses- 
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slon of sald party of the second part, his helrs and assigna, against ail per- 

sons lawfuUy claiming or to claim the whole or any part tbereof, tlie sald 

parties of the flrst part wlU warrant and défend. 

Sald Mary Schnuettgen and William Gardner hereby relinqulsh their rlght 

of dower In said land. 
In testimony whereof, the sald parties of the first part bave hereunto set 

thelr hands and seals the day and year tlrst above wi'ltten. 

John Sclniuettgen. [Seal.] 
Charlotte Gardner. [Seal.] 
William Gardner. [Seal.] 
Mary Schnuettgen. [Seul.] 

Exhlbit B — Contract. 

To Ernest Frank, Sir: We offer to sell you ninety acres more or less in 
the southeast quarter of section thlrty-two (32), belng ail of said quarter 
section lylng northwest of the Chicago, Milwaukee & St. Paul Railway 
Company's rlght of way, exeept eleven (11-) acres in the southwest corner 
thereof (said eleven [11] acre.s consistlng of a ball-ground and tenants prem- 
Ises and buildings adjacent thereto) for $70.00 per acre, on the foUovving 
terms, to wit: You to pay us one-tliird cash, we to carry balance of purcliase 
prlce for such tlme as may be agreed at 4 per cent, per annum, taking flrst 
mortgage on land to secure same, we olïer you a like option to purchase ail 
our remalnlng land in sald section at sanie price and on same terms. We 
further agrée to lease to you from year to year ail or any of our lands in 
sald section at the prevailing rates of rent. If we place any improvements 
upon the above descrlbed land after this date the cost of such improvements 
shall be added to sald prlce of $70.00 per acre. John Schnuettgen. 

Charlotte Gardner. 
Dated January 19, 1903. 

Exhlbit C. 

I, Ernest Frank of Earling, Shelby County, lowa, being of sound mind and 
memory, do make, publish and déclare thls to be my last wlU and testament, 
to wlt: 

Flrst: Ail my just debts and funeral expenses shall be first fuUy paid. 

Second: I glve, devise and bequeath ail the rest, residue and renia inder 
of my estate, both real and Personal, to my beloved wlfe, Mary Frank, to 
hâve to hold to her, my said wlfe, and to her helrs and assigns forever. 

Thlrd: I nominate and appoint my said wlfe, Mary Frank, to be the ex- 
écuter, without bonds, of tîiis my last wlll and testament, hereby revoking 
ail former wllls by me made. 

In wltness whereof I hâve hereunto set my hand and seal thls 31st day 
of October, A. D. 1905. Ernest Frank. 

Signed, sealed, publlshed and declared as and for his last wlll and testa- 
ment, by the sald Ernest Frank in our présence, who • hâve at his request, 
and in his présence, and in the présence of each other, signed our names as 
witnesses thereto. Anton Koester, Earling, Shelby County, lowa. 

Jacob Wllwerdlng, Earling, Shelby County, lowa. 

[1, 2] In order to clear the case of any complications by reason 
of tlie joint ownership of the land in question at the time of the mak- 
ing of the alleged contract, it is proper to say that the défendant, 
Schnuettgen, could lawfully make a contract to convey land owned 
by himself and another, and, if subsequently he became the sole own- 
er of the land, he could be compelled to convey the same if the case 
was otherwise one for spécifie performance. It is first objected by 
counsel for défendant that Exhibit B is not a contract to convey, but 
a mère ofifer which Ernest Frank never accepted. We think that the 
allégations of paragraphs No. 2 and 4 of the bill clearly show that 
Frank did accept the offer contained in Exhibit B in his lifetime and 
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within the five-year period. It does not appear that Schnuettgen at 
any time objected to receiving payment in cash instead of a mortgage, 
but, on the contrary, it does affirmatively appear from the bill that 
Schnuettgen claimed that he vvas not obhged to receive the money for 
the land until the expiration of the five-year period which he alleged 
was the contract whether it appeared in Exhibit B or not. We think 
that in view of the allégations of the bill that Frank could not 
read or understand English we must take the oral déclarations of 
Schnuettgen as to what Exhibit B did contain as binding upon him. 
Thèse allégations also render unimportant the time when Schnuettgen 
told Frank that Exhibit B specified fîve years as the time within which 
the ofïer should be accepted. Prior and cotemporaneous oral déclara- 
tions concerning the subject-matter of a written contract are merged 
therein as to a party who knows or by the exercise of ordinary pru- 
dence can ascertain what is in the written contract. The complain- 
ant is not relying upon the terms of Exhibit B alone, but upon ail the 
allégations of the bill which détail the actual transaction between the 
parties. Ernest Frank accepted the ofïer to sell within his lifetime 
and within the five-year period, and therefore became the équitable 
ovvner of the land ofïered to be conveyed, and this équitable owner- 
ship descended to his wif e under his will, and she may now invoke the 
powers of a court of equity to hâve the contract enforced. Ruther- 
ford v. Green, 37 K. C. 121 ; Dougherty's Adm'rs v. Goggin, 1 J. J. 
Marsh. (Ky.) 373: Godfrey v. Dwinell, 40 Me. ,94; Dawson v. Clay's 
Heirs, 1 J. J. Marsh. (Ky.) 165; House v. Dexter, 9 Mich. 246; Col- 
lins V. Vandever, 1 lowa, 573 ; Laverty v. Hall's Adm'rs, 19 lowa, 
526 ; Putnam v. Tinkler, 83 Mich. 628, 47 N. W. 687. 

[3] The considération of the oflfer of Schnuettgen was the payment 
by Frank of $7,500 which v/ill be entirely lost if complainant is not 
to prevail in this action and the réservation of rent for the use and 
occupation of the land. The objection that the contract is void for 
want of mutuality cannot prevail. The Suprême Court of Wisconsin, 
in Peterson v. Chase, 115 Wis. 241, 91 N. W. 688, speaking of so- 
called option contracts, used the following language: 

"The principal objection urjred by appellant Is that the contract was not 
mutual, and wlU therefore not be specificall.y enforced. To this eonelusion, 
as a gênerai rule, niany authorities can be cited. but the exceptions or ap- 
parent exceptions to it are so numerous. and so important, that the decidod 
cases illustratlng them now constitute an alniost equal volume of authority. 
Among those exceptions are ojjtional agreemcnts to sell land at a specified 
price and terms within a fixed time. especially if supported by a good and 
executed considération. Upon fnndameiital priuciples there se'enis to be no 
difficulty in supporting the validity ot such agreements. In their ultimate 
analysis, they are but offers te sell, and, if accepted before witbdrawal, be- 
come binding, because thereupon the other party beconies boiuid. and a com- 
plète contract arises, entirely nmtual. Xor on principle is there any reason 
why the seller for a good considération nmy not bind himself that the offer 
shnll not be withdrawn before a specified date. A so-called option to pur- 
chase contains only the above éléments, naniely, an offer to sell. accompanied 
by agreement to hold such offer open. Beach, Mod. Cont. § 886 et seq. ; 
Waternian, Spec. Perf. § 200 ; Willard v. Tayloe, 8 Wall. 557 [19 L. Eu. 5011 ; 
Krown v. Slee, 103 U. S. 828 [20 L. Ed. 6181; Guyer v. Warren, 175 111. 
••!2S, 51 N. E. 580 ; (Mieney v. Cook. 7 Wis. àV.i ; Wall v. JNI.,' St. T. & S. S 
M. R. Ce, 86 Wis. 48, 56 N. W. 367." 
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The following cases sustain in its full extent the doctfine declareci 
in the above opinion: Perkins v. Hadsell, 50 111. 217; House v. Jack- 
son, 24 Or. 89, 32 Pac. 1027; Souffrain v. McDonald, 27 Ind. 269; 
Hawralty v. Warren, 18 N. J. Eq. 124, 90 Am. Dec. 613; Schroeder 
V. Gemeinder, supra, 10 Nev. 355. See, also, Fry on Spécifie Per- 
formance, § 291, and Wat. Spec. Perf. § 200. 

[4] So far as the alleged offer dépends upon oral statements, we 
are clearly of the opinion that the case is taken out of the statute of 
frauds by Frank taking immédiate possession of the land and retain- 
ing such possession through himself and his heirs down to the prés- 
ent time. Upon ail the allégations of the bill, we think there are suffi- 
cient facts alleged to call for the exercise of the discrétion of a court 
of equity in favor of Mrs. Frank as prayed by her. Judgment of dis- 
missal reversed, with directions to the trial court to overrule the de- 
murrer, with leave to défendant to answer the bill if he is so advised. 



LAWLOR et al. v. LOEWE et al. 

(Circuit Court of Appeals, Second Circuit, April 10, 1911. Pétition for 
lîehearing, May 8, 1911.) 

No. 123. 

1. Monopolies (§ 12*)— -Combination in Resthaint ok Intebstate Commerce 

—Boycott. 

If it be shown tliat indivlduals hâve conibined together to induce a 
manufacturer engaged in Interstate commerce to conduct his business as 
they wjsh, and upon his refusai further combine not only to prevent him 
from manufacturing articles intended for Interstate commerce, but also 
to prevent his vendees in other states from reselllng the articles which 
they had imported from the state of manufacture, or from further nego- 
tiating for the purchase and intertransportation of such articles, the 
combiners intending thereby to destroy or obstruct an existiug Interstate 
trafBc, such combination of individuals must be held to bave essentlally 
obstinicted the free flow of commerce between the states. and is in viola- 
tion of Anti-Trust Act of July 2, 1S90, c. 647, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), and when such obstruction is shown to hâve brought 
about an injury to a person's business, damages may be recovered, al- 
though the impelling motive of the combination was an effort to better 
the condition of the combiners, which, except for the anti-trust act, might 
be proper and lawful. 

[Ed. Note. — For other cases, see Monopolies, Dec. DIg. § 12.*] 

2. TiiADE Unions (§ 4*) — Agents of Labob Orqanization— Liabilitt op 

Members fob TJnlavcftjl Acïs. 

A clause in the constit>itlon of a labor organization which provides that 
certain of its officers "shall use ail the meaus in theîr power" to bring 
nonunion shops into the trade, does not necessarily iniply that thèse of- 
ficers shall use other than lawful means, and the faet alone that a member 
contributes money to the support of the organisation does not make him 
responsible as a principal for uni a wf ni acts of the officers or their agents, 
but In order that his contributions shall hâve such effect soniething more 
must be shown, as that unlawful means had been so frequently used with 
the express or tacit approval of tl\e association that its agents were war- 
ranted in assunilng that they might use such meaus, and that the assoeia- 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 £o date, & Rep'r Indexes 
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tion and its Individual niembers would approve or tolerate such use, 
wlienever the end sought to be attained might be best attained tbereby. 
[Ed. Note. — For other cases, see Trade Unions, Dec. Dig. § 4.*] 

3. Monopolies (§ 28*) — Action for Damages Against Combination in Re- 

STRAiNT OF Interstate Commeeci.— Questions for Jury. 

In an action to charge défendants, as niembers of varions local nnions 
of a labor organization, witb liiibility for acts of agents of tbe organiKa- 
tion on the ground of a conibinatiou in restraint of Interstate conniierce 
in violation of Anti-Trust Aet of .Tuly 2, 1«90, c. Gt7, S 1, 20 Stat. 209 (li. 
S. Conip. .St. 1901, p. ^200), where tJiere was eonflicting testiniony as to 
their Ivnovvledge of such acts and other évidence froni wliieli inferences 
must be drawn, the question of liability was for the .iury, and it was er- 
ror to withdraw such question from theui and to subniit only the question 
of damages. 

[Ed. Note. — For other cases, see Mouopolies, Dec. Dig. | 28.*] 

4. Trade Unions (§ 9*)— Action to Chabge Principal for Acts of Agent- 

Evidence. 

In an action to charge members of a labor organization individually 
with liability becanse of alleged nnlawful acts of agents sent out by the 
organization, évidence tliat défendants paid dues to the organisation after 
service of the complaint is not compétent either as showing ratification by 
défendants of the acts of such agents or that such acts were authorized 
when committed. 

[Ed. Note. — For other cases, see Trade Unions, Dec. Dig. § 9.*] 

5. Evidence (§ 317*) — IIearsay. 

In an action by a manufacturer doing an Interstate business against 
members of a labor organization to charge them wlth liability under 
Anti-Trust Act of .Tuly 2, 1890, c. 647, § 7, 26 Stat. 210 (U. S. Comp. St. 
1901, p. 3202). one of the violations of the act charged belng that défend- 
ants combined to prevent customers of plaintiff in other states from buy- 
Ing his goods by uieans of threats or boycott, etc., testimony of plaintlff's 
salesmen that customers told them of such threats, made by persons 
claiming to represent défendant organization, was incompétent as hear- 
say. 

[Ed. Note.— -For other cases, see Evidence, Cent. Dig. §§ 1174-1200; 
Dec. Dig. § 317.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

Action at law by D. E. Loewe and others against Martin Lawlor 
and others. Judgment for plaintiffs, and défendants bring error. Re- 
versed. 

This cause, an action for damages under the anti-trust act, cornes 
hère upon writ of error to review a judgment of the Circuit Court, 
District of Connecticut, for $232,240.12 in favor of défendants in 
error, who were plaintiffs below. The verdict on which this judg- 
ment was entered was practically dtrected by the court, who left to 
the jury merely the matter of damages, as the "only question with 
which they could properly concern themselves." The jury assessed 
the damages at $74,000, which amount the court trebled. 

Alton B. Parker, F. h. Mulholland, and John K. Beach, for plain- 
tiffs in error. 

Walter G. Merritt and Daniel Davenport, for défendants in error. 
Before LACOMBE, COXE, and NOYES, Circuit Judges. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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LACOMBE, Circuit Judge. [1] The complaint is printed in full, 
and the cause of action thorbughly discussed in Loewe v. Lawlor, 208 
U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, where the demurrer to the 
complaint was disposed of. Référence to that opinion sufificiently in- 
(Hcates the issues involved on the trial. The décision also has fixed 
the law of this case. It is needless to inquire whether boycotts gen- 
erally, or this particular variety of boycott, are or are not unlawîul 
at common law, or under the statutes of some particular state. If it 
be shown that individuals hâve combined together to induce a manu- 
facturer engaged in interstate commerce to conduct his business as 
they wish, and, upon his refusai, further combine not only to prevent 
him from manufacturing articles intended for interstate commerce, 
but also to prevent his vendees in other states from reselling the arti- 
cles which they had imported from the state of manufacture or from 
further negotiating for the purchase and intertransportation of such 
articles, the combiners intending thefeby to destroy or obstruct an 
existing interstate traffic, such combination of individuals must be 
held to hâve essentially obstructed the free flow of commerce between 
the States. A combination to effect such an obstruction is a violation 
of the anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]); and when such obstruction is shown to 
hâve brought about an injury to a person's business, recovery may 
be had, although the impelling motive of the combination was an ef- 
fort to better the condition of the combiners, which except for the 
anti-trust act might be proper and lawful. 

Of the facts, conceded by demurrer, which were relied upon in the 
former décision, the following are fully proved by compétent évidence 
in the record now before us: Plaintiffs were manufacturers of hats 
in Danbury, Conn., and had an interstate trade with customers in dif- 
férent states, which was very much the larger percentage of their 
business. The combination of individuals known as the United Hat- 
ters of North America,' numbering several thousand mernbers, were 
combined with other labor unions into another association known as 
the American Fédération of Labor, numbering more than a million 
members, scattered ail over the United States. The United Hatters 
undertook to unionize the différent factories in which their members 
worked. In some instances the owners thereof as first refused to 
unionize their factories. Thereupon the United Hatters declared a 
union war against them and missionaries purporting to represent the 
combination visited customers of such récalcitrant owners in différ- 
ent states, and told them that unless they ceased to handle such goods, 
the affiliated unions would refrain from patronizing them. As a re- 
suit thereof some of tbose M'ho had at first refused yielded and union- 
ized their factories. Plaintiffs were interviewed by some officers and 
members of a hatters' union, and after some discussion as to the ad- 
vantages and disadvantages of unionizing their factory refused to do 
so. Thereupon a strike was called which took ail union men ont of 
plaintiffs' factory. Subsequently missionaries representing them- 
selves as coming on behalf of the United Hatters visited customers of 
plaintiffs in other states. To some of thèse customers they stated that 
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unless they would cancel any orders they liad given for plaintiffs' 
goods, and would agrée to discontinue buying from plaintiffs in the 
future, their (the customers') "factories would be tied up and the 
men called out." To others they stated that if they continued busi- 
ness with plaintiffs they (the missionaries) would "call on their own 
customers and endeavor to prevent their nsing their goods"; i. e., 
the goods offered for sale by the person interviewed. To others they 
stated that unless they ceased to deal in plaintiffs' goods they "would 
be boycotted," or "would be put on the unfair list." Some of the cus- 
tomers of plaintiffs who were thus interviewed ceased to make further 
purchases of Loewe hats because of statements made to them at thèse 
interviews. 

The first assignment of errer, which challenges attention on this 
appeal and which is discussed at the outset of défendants' brief, is 
the action of the trial judge in taking the case from the jury and him- 
self deciding every question except the amount of damages. De- 
fendants contend that in so doing "the trial court assumed the func- 
tion of a jury in passing upon the credibility of witnesses and weigh- 
ing conflicting testimony." We think this assignment of error is well 
taken for thèse reasons : The défendants are ail members of a volun- 
tary association or trade imion of journeymen hatters, known as the 
United Hatters of North America, including more than 9,000 journey- 
men hatters residing in différent states of the United States or in 
Canada. Défendants are members of varions local unions of this 
association in the state of Connecticut, and each of them bas paid 
dues continuously to bis local union for some years prior to Septem- 
ber, 1903, the date this suit was commenced. Thèse dues were both lo- 
cal and national — a certain percentage of the member's wages for each 
purpose. Both had to be paid ; as the secretary of the Danbury local 
expressed it, "we wouldn't accept one if he didn't pay the other." 
This money bas been, in part at least, disbursed in paying the varions 
oiïïcers of the local and of the gênerai unions and in paying the vari- 
ons agents or missionaries who hâve been engaged in carrying out the 
objects of the association, which included the extension of the union, 
the increasing of a demand for goods bearing the union label and the 
so-called unionizing of factories. Thèse objects of course could be 
promoted by methods entirely lawful and proper, or by methods 
which were unlawful and improper, or which were of such a char- 
acter as to constitute a combination in restraint of Interstate trade 
within the meaning of the anti-trust act. In 1896 the United Hatters 
of North America afifiliated with the American Fédération of L,abor, 
its officers on its behalf pledging its members individually and collec- 
tively to be governed by the constitution, ruies and usages of the féd- 
ération. Since then delegates to the conventions of the fédération 
hâve been elected by a référendum vote of the United Hatters pursu- 
ant to the Hatters' constitution, and also a delegate from the Con- 
necticut State Fédération with which ail the local unions to which de- 
fendants belong were affiliated. Many of the défendants and of 
other members of the United Hatters hâve supported the activities 
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of the United Hatters and contributed to the support of tlie American 
Fédération of Labor. 

[2] It bas been argued hère that the mère fact that any individual 
défendant was a member of and contributed money to the treasury 
of the United Hatters' Association made him the principal of any and 
ail agents who might be employed by its officers in can-ying out the 
objects of the association, and responsible as principal if such agents 
used illégal methods or caused illégal methods to be used in under- 
taking to carry out those objects. We cannot assent to this proposi- 
tion. The clause of the constitution of the United Hatters which 
provides that certain of its officers "shall use ail the means in their 
power to bring such shops (i. e., nonunion shops) into the trade" 
does not necessarily imply that thèse officers shall use other than law- 
ful means to accomplish such object. Surely the fact that an in- 
dividual joins an association having such a clause in its constitution 
cannot be taken as expressing assent by him to the perpétration of 
arson or murder. Something more must be shown, as, for instance, 
that with the knowledge of the members unlawful means had been 
so f requently used with the express or tacit approval of the associa- 
tion, that its agents were warranted in assuming that they might use 
such unlawful means in the future, that the association and its in- 
dividual members would approve or tolerate such use whenever the 
end sought to be obtained might be best obtained thereby. 

[3] Plaintifïs, however, did not rest their case on this bald propo- 
sition of membership and payment of dues. There is a mass of tes- 
timony in the case covering a history of the activities of the United 
Hatters and of the American Fédération and of their varions officers, 
agents, and missionaries for a séries of years, tending to show what 
methods had been employed, what the various organizations thought 
of such methods, and what it might be expected by any man of the 
most ordinary intelligence would be done whenever officers and mis- 
sionaries undertook to unionize any particular factory. Literature, 
published by the associations and laid before their members in issues 
sufficient to enable every one to familiarize himself with what was go- 
ing on, was put in évidence. On the other hand, most of the défend- 
ants — 175 of them — testified, either on the stand or under stipulation 
between counsel, that they had never held office in any local or na- 
tional union and were never delegates to any convention; that they 
had no information of any trouble in the Loewe factory until after 
the men were called ; that they were not regular readers of the Hat- 
ter's Journal, and did not remember reading anything therein about 
the factories that were unionized before the Loewe campaign opened; 
that they had no knowledge of the methods which were employed to 
constrain manufacturers to unionize their shops. With this évidence 
in there was a conflict of testimony as to a vital issue in the case. 
The other testimony was of such a character and there was such a 
mass of it — minutes, resolutions, reports, proclamations, printed dis- 
cussions, etc. — that the jury might hâve discredited défendants' pro- 
testations of ignorance, but, since they had made such protestations 
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under oath, they were entitled to hâve the question of theîr credibility 
determined, not by the court, but by the jury. 

Some of the défendants were officers of local unions ; some of them 
did not testify, but in the variôus chains of proof which were relied 
upon to establish the relation of principal and agent between local 
unions in Connecticut and individuals, not members of thèse local 
unions, who announced themselves as missionaries of union hatters 
in distant states, there are some links which are proved not directly 
but as inferences from established facts. Différent inferences were 
at least- possible, and in a case of this sort, where conspiracy to do an 
unlawful act is charged, it should be left to the jury to say which in- 
ference shall be drawn. Moreover, it was for the jury to détermine 
from the entire body of proof what was the intent of the individuals 
who made up the combination or what they must hâve known were 
the necessary and inévitable conséquences of their acts. 

[4] Since there is to be a new trial it is désirable that the opinion 
of this court should be expressed on two questions as to the admissi- 
bility of évidence, which will probably arise again. The court admit- 
ted évidence of the payment of their dues to the unions by défendants, 
after complaint was served. This was not compétent as showing rat- 
ification, and, as we understand their brief, plaintiflfs do not so con- 
tend. It was offered as "tending to show that the acts (of the mis- 
sionaries) were authorized at the time they were performed previous 
to the suit," upon the theory that otherwise the disclosures made to 
an individual défendant by his reading of the complaint would bave 
brought forth protest and disapproval on his part. We think ît 
should hâve been excluded. 

[5] A salesman of plaintiffs testified that he called at various times 
on several différent customers, giving their names. In some instances 
he was allowed to state that the customer told him that at some prior 
time he had been interviewed by some labor représentative who told 
him that unless he ceased to handle plaintiffs' goods he would get 
into trouble with the union. This was hearsay, the narrative of a 
past transaction given by an outside party, not under oath. It was 
not compétent to prove that threats had been made by some one pur- 
porting to represent défendants. Its admission is sought to be sus- 
tained upon the authority of cases, which hold that it is proper to 
show as part of the res gestas what reason was given by a person as 
an excuse for discontinuing some former practice. Wigmore on 
Evidence, § 1729, and cases cited. This exception to the gênerai rule 
should not be extended as far as it was in some of the instances tes- 
tified to. 

The judgment is reversed. 

Pétition for Rehearing. 

While we fully appreciate the inconvenience which will resuit from 
proceeding with a new trial of the cause before the rulings of this 
court as to the law of the case shall bave been reviewed by the Su- 
prême Court, we are not disposed to reverse those rulings and décide 
this appeal contrary to our convictions in order to facilitate the près- 
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entatîon of the questions arising upon thc' appeal ta the court of last 
resort. Nor does there seem to be anyw^y to accomplish a like resuit 
by ordering a re-argument and undertaking to certify spécifie ques- 
tions; the record is too voluminous and tlie questions vvould be too 
numerous, and upon those questions \ve are not divided in opinion. 

There is nothing in the pétition to induce a change in the opinion 
already expressed by this court; ail that there is in the pétition may 
be found in the original argument. Counsel seems to hâve misap- 
prehended what is said in the opinion about knovvledge by défendants 
of the acts donc. It has not been decided that it is essential for plain- 
tifïs to prove that any défendant had knowledge of ail or any of the 
spécifie acts donc in the campaign against D. Loewe & Co. On the 
contrary, it is expressly pointed out that the language of the constitu- 
tion of the association might be supplemented by proof that, in carry- 
ing out its objects, "unlawful means had been so frequently used with 
the express or tacit approval of the association that itg agents were 
warranted in assuming that they might use such unlawful means in 
the future, that the association and its individual members would ap- 
prove or tolerate such use whenever the end sought to be obtained 
might be best obtained thereby." And in the very next paragraph réf- 
érence is made to literature of the association and of the fédération — 
minutes; resolutions, reports, proclamations, printed discussions, etc.— 
from which .the jury might draw conclusions as to what any man of 
ordinary intelligence would expect might be done by thèse bodies or 
by their agents whenever occasion for action might arise. ' ' 

Counsel is also mistaken in assuming that the court "overlooked the 
significant fact that the American Fédération of Labor had a consti- 
tution prdviding for boycbttirig." We did not overlook this fact, nor 
the further fact that the fédération did not as a body déclare any 
boycott against plaintifl^s' firm. Since we did not indicate that there 
was error in' admitting prodf of the constitution of the fédération, or 
of its action in conventions, or in committee or of its published litera- 
ture, or of what it or its local branches did in connection with Berg, 
Roelofs or Loewe, or any one else, it might fairly be assumed that 
we considered that ail thèse were proper matters for the considéra- 
tion of the jury. We did intend to hold, however, and this pétition 
has not modified our opinion, that plaintiffs cannot make out a case 
entitling them to the direction of a verdict in their favor by showing 
(1) that A. B. was a paying member of the United Hatters' Asso- 
ciation; (2) that the Hatters' Association was afifiliated with the 
American Fédération of Labor and governed by its constitution, ruies, 
and usages; (3) that the constitution of the fédération contains the 
following: "It shall be the duty of executive council to secure the 
unification of ail labor organizations so far as to assist eacli other in 
any justifiable boycott and with voluntary financial help in the event 
of a strike orlockoiit, when duly approved by the executive council." 
A boycott directed solely against the transfer of goods from a man- 
ufactory to purchasers or consignées within the same state inight be a 
"justifiable boycott" so far as the anti-trust act is.concerned, and this 
action can be maintained only for a violation of that statute; (4) 
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that on several occasions a person representing himself to be a mis- 
sionary of the Hatters' Association called on dealers in other states 
who were importing Loewe's hats f rom Connecticut, and told them 
that unless they ceased doing so the missionary would call on their 
customers and endeavor to prevent their using their goods. What con- 
clusion, touching each défendant, should be drawn from thèse facts 
in connection with the rest of the proof is a question for the jury to 
pass upon. 

It may be well, however, that we should indicate for the guidance 
of the Circuit Court in the new trial that, as we understand the déci- 
sion of the Suprême Court in this case, there may be a distinction 
drawn between (a) a combination to cause a strike in a manufactory 
located in a particular state, where the immédiate object is the union- 
izing of that factory, although a part of its product, if manufactured, 
would hâve become the subject of interstate trade, and (b) a combina- 
tion directly to restrain and put a stop to the importation by a person 
in one state of goods produced at a manufactory in another state, al- 
though the ultimate resuit sought to be obtained by such restraint 
might be merely the changing of conditions in that particular manu- 
factory. 

It is suggested in the pétition for rehearing that "the question of 
entering judgment against part of the défendants was not considered 
in the opinion." It was not discussed in the opinion because it did 
not appear in the record or in plaintifïs' brief that it was contended 
that there should be any differentiation between the différent défend- 
ants — ail sued for a joint conspiracy. On the contrary, the whole ar- 
gument was directed to the proposition that ail were responsible for 
ail the acts complained of. Nor is there even now any offer made 
to submit to a dismissal as to ail except the very few who as plaintiffs 
express it "took active part in the conspiracy." 

The pétition for rehearing is denied. 
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(Circuit Court of Appeals, Seventli Circuit. November 4, 1910. Rehearing 
Denied April 11, 1911.) 

No. 1,075. 

1. Brokers (§ 24*) — Relation — I5eoker's OBLiciATios. 

On the acceptauce of a custoiiiei's order and tlie deposit of a niargin 
for the purchase of stock, the liroker undei'takes to adviince the pur- 
chase nioney required in excess of the inarsrin and proiiiptly obtain the 
stock ordered, to carry and liold such anuimit of stoclc in liis liaiids o:i' 
under bis control as the jiroperty of, at the risli and foi- tlie sole use of. 
the custonier, ready for delivery on his order so lousi; as the niarsins 
required by the liroker are ke])t £;ood, and to make delivery to the cus- 
tonier on payment of his advances, less any dividends paid on the stock, 
interest thereon, and commissions, or to sell the shares on the order of 
the customer, and to accouut to him for the proceeds in like manner. 
I Ed. Note. — For other cases, see Brokers. Cent. Dig. § 19 ; Dec. Dig. 
§ 24.*] 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
187 F.— 34 
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2. Bbokers (§ 26*)— Broker and Cxjstombe — Relation of Parties. 

The relation between customer and broker on the purchase of stocks 
on margin when the purchase Is made is that of pledgor and pledgee, 
and not thât of debtor and credltor, so that, whlle the customer's prop- 
erty right in the stock purchased must be preserved, the certlflcates, 
being treated as only the évidence of property In the shares, are Inter- 
changeable In the hands of the broker so long as an équivalent amount 
of shares are kept under hls control to œeet the requirements of the 
contract. 

[IM. Note. — For other cases, see Brokers, Cent. Dig. § 20; Dec. Dig. 
f 26.*] 

3. Beokebs (§ 24*) — PuBciiASE OF Shakes on Mabgin — Method of Business 

— OUSTOMEB. 

Where a broker purchases stock on a margin for a customer, he Is not 
aiithorized elther by the custom of brokers or by the methods of dealing 
on the exchange to Immediately sell the stock so purchased without re- 
tainlng a sufficient number of shares on hand to dellver to the customer 
on demand and payment of the priée, and thus to couvert the transac- 
tion înto a mère item of débit and crédit between the broker and cus- 
tomer wlth no feature of présent ownershlp of the stock. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. § 24.*] 

4. Brokers (§ 30*) — Contract — Performance. 

WTaere brokers, after purchasing stock for a customer on margin, 
Immediately sold the same for their own benefit durlng the pendency 
of the transaction, and did not keep on hand a sufficient number of 
shares of the stock purchased to fulflU the contract in case dellvery 
vras demanded, and thereafter claimed to hâve closed the aceount by 
the sale of the stocks for the customer's default in falling to supply the 
requlred margins. the brokers were not entltled to recover losses sus- 
talned because of a fallure to shov(^ performance on their part, 

[Ed. Note, — For other cases, see Brokers, Dec. Dig. § 30.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois, Eastern Division. 

Action by Alex D. Nast and another, doing business as A. D. Nast 
& Co., against Herman Katz. Judgment for plaintiffs, and défendant 
brings error. Reversed. 

The plalntiff in error, Herman Katz, was défendant below in a suit in- 
stltuted by the défendants In error (copartners under the name of A. D. 
Nast & Co.) to recover an alleged indebtedness, with issues framed under 
the comiiion counts. Suit was commenced in the municipal court of Chicago 
and removed to the Circuit Court of the United States, on pétition of the 
défendant, where the cause was suhmltted to the court for trial, upon wrît- 
ten stipulation waivlng a Jury. Findlngs of fact were filed, with conclu- 
sions of law against the défendant below for recovery of $4,489.79 and re- 
versai of the judgment entered accoi'dingly is sought under thls wrlt of er- 
ror. 

îîrrors are assigned, in substance, that such recovery was unauthorlzed, 
(1) under the facts as found by the court, or (2) under the undisputed facts 
in évidence, and (3) that the défendant was and is entitled to judgment in 
his favor, under his several motions therefor. The facts, as found by the 
trial court, were in substance: 

(1) l'hat the plaintiffs are and were citlzens of Illinois and copartners 
engaged in the business of stockbrokers at Chicago ; and the défendant is 
and was a citizen of Wlsconsin, engaged in business as a merchant at Mll- 
waukee. 

(2) That the défendant employed the plaintiffs as brokers to buy and 
carry for hlm shares of stock hereinafter specified. upon margins furnlshed 
by the défendant, for disposition as directed by him. 

*For olber cases ses iame topic & i nvmbeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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(3) "That pursuant to such employment, and on the 4th day of December, 
1906, the défendant ordered the piaintlft's as brokers to purchase for him 
200 shares of the par value of $100 each of the capital stock of the North 
American Company, a corporation, and that, pursuant to such order, the 
plair.tifCs placed the order for such purchase with their New York corre- 
spondent» Laidlaw & Co., a flrm of stockbrokers doing business upon the 
New York Stock Bxchange, who thereupon and on sald 4th day of Decem- 
ber, 1006, purchased on the floor of sald Exchange 200 shares of sald stock 
at the price of $91% per share, such purchase being made In the nianner 
hereinafter set ont. That pursuant to such employment on the Ist day of 
February, 1907. the défendant ordered the plalntifCs as such brokers to pur- 
chase for him 500 shares of the par value of $100 each of the capital stock 
of the Atchison, Topeka & Santa Fé Railroad Company, a corporation, and 
that the said plalntiffis placed the order for such purchase with their said 
coi'respondents Laidlaw & Co., who upon that day purchased 500 shares of 
said stock on the floor of the New York Stoclc Exchange at the price of 
i?100.25 per share, such purchase being made in the manner hereinafter set 
out." 

(4) "That on the 9th day of April, 1907, the défendant ordered the plain- 
tlflfs as brokers to sell 100 shares of the said stock of the Atchison, Topeka 
& Santa Fé Company, so ordered to be purchased by him as aforesaid, and 
that on sald day the said plaiutiffs as brokers transmitted an order to sell 
100 shares of the stock of sald company to their correspondents Sternberger, 
Sinn & Co., of New York, by whom 100 shares of such stock was sold on 
that day on the floor of the New York Stock Exchange at the sum of $97.50 
per share in the manner hereinafter mentioned." 

(5) "That in the month of May, 1907, the défendant left the United States 
for an extended visit to Europe, and did not return untll the month of De- 
cember, 1907. Tbat prior to his said departure défendant had an Interview 
with the plalntifCs in whlch he notifled them of his intended visit and of the 
fact that he would be absent as aforesaid. That at the time of his sald in- 
terview défendant had on deposlt with the plaintiffs as marglns for the 
stock so ordered to be purchased by him as aforesaid the sum of $7,500. 
That on or about the Ist day of October, 1907, the priées of the stock so 
ordered to be purchased by the said défendant had fallen, so that the said 
sum of $7,500 so left by him with the said plaintiffs as margins was ex- 
hausted, but that between the Ist and 12th days of October, 1907, the stock 
so ordered to be purchased by défendant could bave been sold without other 
loss than the said amount so deposlted as margins. That, commencing with 
the 12th day of October, the market priée of such stocks began to fall rapidly, 
and on the 16th day of October the plaintiffs cabled the défendant in Europe 
to forward the sum of $5,000 as additional margins for such stock. That on 
the 18th of October tlie défendant replied, 'Impossible to send money. Carry 
account If you are willing,' and thereupon the plaintiffs without notice to 
défendant through their correspondents, Laidlaw & Co., sold 400 shares of 
the capital stock of the said Atchison, Topeka & Santa Fé Eailroad Com- 
pany at priées ranging from $79 to $79% per share; and on the 22d day 
of October, through their said correspondents, Laidlaw & Co., sold 200 shares 
of the capital stock of the said North American Company at $50 per share, 
and credited the account of tbe sald défendant with the proceeds of such 
sales, such sales being made in the manner hereinafter mentioned." 

(6) "That the plaintiffs Itept an account with the said défendant upon their 
books and debited said défendant upon said account with the full purchase 
price of the stock so ordered to be purchased when and as purchased as 
aforesaid, and credited défendant on said account with the amounts paid 
by Mm as margins and with certain divldends declared upon said stock, and 
with the amounts received on the said sales of stock, and at the end of each 
month charged défendant on sald account the interest on the difl:erence 
between the amounts on the débit and crédit slde of said account. That 
the balance due to the plaintiffs as shown by sald account after said stocks 
were sold, and on the 22d day of October, 1907, was the sum of $3,754.66." 

(7) "That during ail said times the said plaintiffs had a large number 
of customers for whom they acted in purchasing and selling stocks upon 
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margins and absolutely on the New York Stock Exeliange through theîr 
said correspondents Laidlaw & Co. and Sternlierger, Siun & Co., and that 
said plaiutiffs, through their said correspondents, purchased and sold for 
their varions customei'S a large amount of stocks dally. That the method 
In which snch business was transacted was as foUovvs: Plaintlffs, on re- 
celving an order from a c-ustomer to purchase or sell a certain stock, trans- 
mitted snch order by spécial vvlre to one of said New York flrms, its corre- 
spondents. On its receipt, such order was telephoned l)y tiie telegraph opera- 
tor in the main office of such flrm to the iirni's téléphone operator at tlie 
Exchange, who thereupon comniunicated It to the employé of the flrm em- 
ployed ou the floor of the Exchange in executing its orders. That such or- 
ders were executed on the floor of the Exchange by such employé liy en- 
tering into an agreement on behalf of his employer for such sale or purchase 
with sonie other nieuiber of said Exchange. Ail agreements for the pur- 
chase and sale of stock madc on the floor of the Exchange are consuunnated 
on the following day excopt that such agreements made on Friday are con- 
sununated on the following Monday. Ail such agreements which relate to 
stocks listed on said Stock Exchange, and known as clearing house stocks, 
are consummated through the clearing house of the Exchange in the follow- 
ing manner: Each nieniber of the Exchange niakes daily re^wrt to the 
clearing house of the varions agreements for the purchase and sale of stocks 
made by him, giving the names of the vendor and veudee, the name of the 
stock dealt in, and tho price, and tliereupon delivers to or reeeives from the 
clearing house certiflcates of each of the varions stocks oovered by such 
transaction, equal to the différence between the amounts of each such stock 
so bought and sold by him, and pays to or reeeives from the clearing house 
in cash the différence in price." 

. (S) "That the stock of the said Atehison, Topeka & Santa Fé Railroad 
Company is a clearing house stock. That the total number of shares of said 
stock received by Laidlaw & Co. in settlement of their purchases and sales 
thereof made on February 1, 1007, was 300, and no more, being the différ- 
ence between the number of shares of said stock agreed to be bought and 
sold, respectively, by said flrm on said day. : That on Oetober 18, 1907, the 
number of shares of said last-named stock agreed that day to be bought 
by said flrm exceeded by 400 shares those then agreed to be sold by it, and 
it delivered no certiflcates of snch stock but received certiflcates for 400 
shares thereof on the settlement of its business for that day. That on tlie 
9tli day of April, 1907, the said Sternberger, Sinn & Co., pursuant to the 
order so glven to them by the plaintifCs, agreed to sell 100 shares of the 
stock of the said Atehison, Topeka & Santa Fô Railroad Company, at the 
price hereinbefore mentioned, and on the same day agreed to bny 100 shares 
of said stock, and that, when such transactions were consummated through 
the clearing house, no shares of such stock were delivered or received by 
said Sternberger, Sinn & Cto., but they pald to the said clearing house the 
différence in the price of such stock ; that the only évidence of the actual 
receipt or delivery of any certiflcates of stock of said Atehison, Topeka & 
Santa Fé Railroad Company are the entries to that effect upon tho books 
of the said Laidlaw & Co. and Sternberger, Sinn & Co." 

(9) "That the stock of the North American Company Is what Is linown as 
a noncleariug house stock, and that settlements of transactions had therein 
by niemhers of said New York Stock Exchange are not made through the 
clearing house, but by delivery of certiflcates of such stock direct to the pur- 
chaser. That on the 5th day of December, 1906, certiflcates for 200 shares of 
said last-named stock were delivered by the vendor to said Laidlaw & Co. 
on the purchase made by said flrm pursuant to an order of plaintlffs herein- 
before mentioned, and were paid for by said Laidlaw & Co. and charged to 
plaintifCs' account. That the stock represented by snch certiflcates was not 
kept and retained by said Laidlaw & Co., but was sold and disposed of by 
them long prier to Oetober 22, 1907. That the sale of 200 shares of said last- 
named stock by said Laidlaw & Co. on said last-named day, pursuant to the 
order of the plaintifCs hereinbefore mentioned, was consummated by receipt 
of the purchase price which was placed to the crédit of plaintifCs' account 
and the delivery of other and sepiirate certiflcates of stock of said North 
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Ainoriean Company in nowise conneeted with or related to the certificates 
delivered on said ôtli day of Deeember, 1906." 

(10) "That the accovmts and entries of purchases and sales of stock made 
by each of the said New York firm correspoudents of the plaintiffs upon the 
order of the latter were made by the former on their books in the name of 
Xrtst & Co. That the names of the custouiers of the plaintiffs for whoni such 
stock was purchased or sold did not appear on the books of, nor were the 
sanie known to, the New York firni. That from finie to tlme accounts were 
rendered by the said New Y'ork firms to the plaintiffs and paymeuts in cash 
made from time to time on accoiint by the plaintlff to the New York firms, or 
vice versa." 

(11) "That at varions times between the Ist day of February, 1907, and the 
18th day of October, 1907, the plaintiffs forwarded orders given by their cus- 
tomers to T^idlaw & Co.. and the latter bought and sold on the New York 
Stock Exehange in the mauner hereinbefore mentioned for the account of 
plaintifïs nearly 30.000 shares of the capital stock of the said Atchison, To- 
peka & Santa Fé Bailroad Company. That the aniount of certificates of stock 
of that Company in the hands of said Laidlaw & Co. was constantly shifting. 
That there is no évidence expressly or atlirmatively to show that plaintiffs, 
or their correspondent, Laldlaw & Co., or either had on hand, or under their 
or either of their control, between the 4th day of Deeember, 1906, and the 22d 
day of October, 1907, certificates of stock of the North American Company 
which they could hâve delivered to défendant on deniand equal to the amount 
of such stock ordered to be purchased by hini as aforesaid. Tliat there is no 
évidence expressly or affirmatively showing that between the Ist day of Feb- 
ruary, 1907, and the ISth day of October, 1907, the said plaintiffs or the said 
I/aidlaw & Co., or either, had on hand certificates of stock of the said Atchi- 
son, Topeka & Santa Fé Railroad Company which they could deliverto the 
défendant on demand equal to tlie amount of such stock ordered by him to 
be purchased as aforesaid. That, on the contrary, the said Laidlaw & Co. 
were chargeable with the delivery to the said i>laintiffs at any time within 
said period above mentioned with mereiy the différence between the amount 
of stock of the said Atchison, Topeka & Santa Fé Railroad Company ordered 
to be bought and sold through said Laidlaw & Co. by plaintiffs for the account 
of the varions eustomers of the latter." 

(12) "That there is no évidence expressly or aflBrmatively showing that at 
ail times or at any time between the 4th day of Deeeml)er, 1906. and the 18th 
day of October, 1907, the said plaintiffs or the said Laidlaw & Co., or either, 
had on hand, or under their or either of their control, ready for delivery to 
défendant, the stock of the North American Company so, as aforesaid, or- 
dered by him to be purchased, or an equal amount of other shares of the 
same stock, and that there is no évidence expressly or atlirmatively showing 
that at ail times or at any time between the Ist day of Feljruary, 1907, and 
the ISth day of October, 1907, the said plaintiffs. or the said Laidlaw & Co., 
or either, had on hand or under their or either of their control, ready for 
delivery to défendant, the stock of the said Atchison, Topeka & Santa Fé 
Railroad Company so as aforesaid ordered to be i)urchased by défendant, or 
an equal amount of other shares of the same stock." 

Frank M. Hoyt, John J. Herrick, Charles L,. Allen, and Horace H. 
Martin, for plaintiff in error. 

Jacob Ringer, for défendants in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after .stating the facts as above). This 
suit arises eut of transactions between the parties, in the well-recog- 
nized relation of broker and purchasing customer, for obtaining shares 
of stock as ordered, on margins furnished by the customer, to be held 
by the broker for the customer's use and benefit; and the only ques- 
tion presented for review is whether performance on the part of the 
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broker is established by the facts preserved of record. The brokers, 
A. D. Nast & Co., sued as plaintiffs to recover of Katz (plaintiff in er- 
ror) as defendant-purchaser therein for alleged default in the con- 
tract, and the issues were tried before the court (upon stipulated waiv- 
er of a jury), resulting in findings of spécifie facts, upon vvhich such 
recovery was awarded ; and the ultimate facts so found, whereon the 
judgment must rest, are thèse in substance: (1) The shares of stock 
in controversy were ordered by the défendant, as alleged, with a sat- 
isfactory deposit of funds for margin, to be purchased by the brokers 
for the def endant's ownership and use. (2) Such shares were prompt- 
ly purchased by the plaintififs on the New York Stock Exchange, 
through their New York brokers, in the customary methods of the 
Exchange. (3) The large order thus filled, was for 500 shares of so- 
called "Atchison stock," classified on the Exchange as "Clearing House 
stock," and the purchase was made in the course of varions purchases 
and sales of such stock by the broker during the day, whereof ad- 
justment was made, in conformity with the well-recognized custom of 
the Exchange, by setting oflf one deal against another and making de- 
livery of and payment for balances of shares thus reached in the trans- 
actions of the day, resulting in an actual delivery of only 300 shares 
of such stock; and that the only évidence preserved of the purchase 
was "entries to that effect upon the books" of the brokers. (4) The 
other order in suit was for 200 shares of North American Company 
stock, known as "nonclearing house stock," which was purchased and 
received by the New York broker "and charged to plaintiff's account," 
but "the stock represented by such certificates was not kept and re- 
tained" and "was sold and disposed of long prior" to the alleged sale 
closing out the defendant's purchase, as hereinafter mentioned. (5) 
Several months after the defendant's orders were placed (and while 
he was absent from home in Europe) the market price of both stocks 
had fallen, so that the dépréciation had exhaUsted his deposit for mar- 
gin, and the plaintiffs cabled him to forward $5,000 additional margin, 
which he failed to remit. (6) Thereupon the plaintiffs caused sale to 
be made (on the New York Exchange) of an équivalent number of 
shares, and their dépréciation amounted to a net loss of $3,754.66 upon 
the defendant's orders, in excess of his margin crédit. 

The findings included, as well, extended récitals of the methods of 
dealing in stocks on the Exchange and of the business therein con- 
ducted by thèse brokers, including large purchases and sales of "Atchi- 
son stock" for other customers during the pendency of the defend- 
ant's contract, whereby the amount of such shares on hand "was con- 
stantly shifting," together with statements that "there is no évidence 
expressly or affirmatively to show" that either of the class of shares 
purchased for the défendant was on hand or under control of the 
brokers, so that "they could hâve delivered to défendant on demand" 
an amount thereof equal to his orders. In référence to the purchases 
of stock upon the Exchange, it is neither questioned nor questionable 
that each was a valid contract of bargain and sale between the brokers 
engaged therein; and the customer is not concerned with the method 
of settlement for purchase money thus adopted, so long as his order is 
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filled, nor are the circumstances stated deemed material, except as 
they show the amount of shares actually dehvered to the broker on 
each occasion. Nor is it questionable that the défendant was in de- 
fault under his contract through his failure to remit the additional 
margin required, and thus Hable for the loss above stated, provided 
the purchase of stock so made completed performance of the under- 
taking on the part of the plaintififs up to such alleged default. For 
solution of the issue of law, therefore, the nature of the contract in 
suit and obHgations assumed by the plaintiffs must be ascertained. 

Whatever may appear to be the difficuhy in its interprétation, due 
net only to the varions relations arising betvveen the broker and cus- 
tomer in carrying out the contract, but to inharmonious décisions there- 
upon in varions jurisdictions, we believe the rule recently applied in 
Richardson v. Shaw, 209 U. S. 365, 371, 374, 28 Sup. Ct. 512, 52 L. 
Ed. 835, to be applicable to the case at bar, and that the doctrine of 
that case— approving in terms the interprétation of like contracts 
adopted in the earlier leading cases of Markham v. Jaudon, 41 N. Y. 
235, 239, and Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874, 28 Atl. 
104, 21 L. R. A. 102 — must govern this court in settlement of the 
inquiry. 

[ 1 ] The obligation on the part of the broker and his relation therein 
to the customer are thus established, substantially as foUows : That, 
upon acceptance of the customer's order and deposit of margin for a 
purchase of stock, the broker undertakes (a) to advance the purchase 
money required in excess of the margin and promptly obtain the stock 
so ordered ; (b) to carry and hold such amount of stock, in his hands 
or under his control, as the property, at the risk and for the sole use 
of the customer, ready for delivery upon his order, so long as the 
margins required by the broker are kept good ; and (c) to make de- 
livery thereof to the customer on payment of his advances (less any 
dividends paid on the stock), interest thereon, and commissions accru- 
ing to the broker ; or (d) to sell the shares upon order of the custo- 
mer and account to him in like manner for the proceeds. 

[2] The relation thus fixed between the parties, when the purchase 
is made, is that of pledgor and pledgee in référence to the stock, and 
not that of debtor and creditor in such transaction; and, while the 
property right of the customers must be preserved, the certifîcates — 
as "not the property itself, but the évidence of property in the shares" 
— may be treated as interchangeable in the hands of the broker, so 
that an équivalent amount of shares under his control meets the re- 
quirements of the contract. See, also, Rothschild v. Allen, 90 App. 
Div. 233, 86 N. Y. Supp. 42, afïirmed 180 N. Y. 561, 73 N. E. 1132. 

Although the above-stated gênerai doctrine in référence to the con- 
tract is not directly controverted on behalf of the plaintifïs (défend- 
ants in error), we believe both contentions of counsel in support of the 
judgment to be inconsistent therewith. Thèse propositions are, in 
efifect: Eirst, that neither the rule referred to nor the contract in 
suit, in view of the well-known methods of dealing on the Stock Ex- 
change, intends or requires an équivalent amount of shares to be ac- 
tually carried, either in the hands of the broker or directly under his 
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control, for delivery to the customer's order, and that the sole obliga- 
tion iiicurred by the broker (after purchase) was to "be prepared to 
deliver the amount to his customer whenever he should call and pay 
the cost"; or, second, that actual holding of the stock, if needful, 
presumptively appears from the express finding of purchase, and nei- 
ther the above-mentioned récitals therein as to the évidence and want 
of évidence on that question nor the testimony preserved in the record 
can disturb the judgment. 

[3] 1. The interprétation sought under the first contention would 
deprive the contract, as we believe, of its essential characteristic, as 
an actual purchase of the stock by the customer with the so-called mar- 
gin serving for purchase money, and thus leave the transaction as a 
mère item of débit and crédit between broker and customer, with no 
feature of présent ownership of the stock. If not, in such view, a con- 
tract of wagér over the rise or fall of market values — of crédit to 
the customer's account for higher rates and débit for losses — it can- 
not be doubted that no ground would exist thereunder for either of 
the distinctions above stated, creating the relation between the parties 
of pledgor and pledgee, and not that of debtor and creditor. Pur- 
chase by and continuous ownership in the customer require possession, 
actual or constructive, of certificates for the shares, the only recog- 
nized muniment of légal title to stock; and we believe the contract in 
suit must be so defined, requiring the brokers to hâve and retain the 
amount of shares purchased for the customer, within their possession 
or control during the pendency of the contract, to meet their undertak- 
ing. Neither personal obligation and ability on the part of the brokers 
to purchase shares in the market when called upon, nor crédit to that 
end upon their books in favor of the customer, constitutes perform- 
ance of such contract. When the customer becomes owner of the 
stock, his property right, in the absence of default on his part, can- 
not rightfully be disposed of by the broker, and stands unaffected by 
solvency or insolvency of such broker holding the stock ; and this, as 
before stated, notvvithstanding the rulings (a) that the. broker is free 
(ovving to the nature of the shares) to dispose of any stock held by 
him, so long as he retains a sufficient amount thereof for delivery to 
the pledgor, and (b) that stock held for his pledgor may be repledged 
by the broker, for his personal benefît, to the extent of his interest 
therein. Richardson v. Shaw, supra. 

In référence to the rule cited by counsel as to bank funds — that the 
banker is not required to keep on hand the aggregate amount of bank 
deposits subject to check — the relation between banker and depositor 
is well settled as that of debtor and creditor in such deposit, so that 
the illustration is deemed without force in the case at bar. We are of 
opinion, therefore, that no définition of the contract is authorized to 
relieve the plaintiffs from entire performance in conformity with the 
foregoing rule, and that, however technical the requirement may ap- 
pear to be in the case of shares readily obtainable in the open market, 
the judgment is unsupported without facts tending to prove both pur- 
chase and holding of stock for delivery under the contract. 

[4] 2. The remaining contention, as to the effect of the findings 
of fact, is untenable in its postulate that any presumption of delivery 
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and holding, which might otherwise arise from the finding of pur- 
chase of the stock, is not overcome by other facts found by the trial 
court. It is expressly stated, as findings of ultimate fact, that only 
300 shares of Atchison stock were received by the brokers (out of 500 
ordered by the défendant), and that the 200 shares of North Ameri- 
can stock purchased for the défendant "was not kept and retained'' 
by the brokers, but "was sold and disposed of by them long prier" to 
alleged default upon the part of the défendant. Under facts thus 
found (appearing in the testimony on behalf of the jjlaintiffs), no 
basis is furnished for the assumed inference of fact from the pur- 
chase, of continuous possession of the stock, even by way of prima 
facie proof upon such issues raised by the pleadings. 

Moreover, thèse fîndings are .spécial, not gênerai, and must be read 
as an entirety for any needful déductions of fact not stated in terms. 
Although wanting in précise .statement of ultimate fact — containing 
summaries of the testimony and statement of matters as not "ex- 
pressly or affirmatively shown" — we believe the findings to be conclu- 
sive of thèse ultimate facts: That the brokers neither received nor 
held any shares of stock, in their hands or under their control, as the 
property of the customer, in either purchase made by them, as found ; 
that each of such formai purchases of stock, however consummated, 
was entered into on the part of the brokers, without either vesting title 
to the shares in the customer, or intention to that end; and that the 
sole purpose and efifect of their transaction throughout was to create 
the relation of creditor and debtor between broker and customer, with 
reciprocal accountability for like amount of shares or their value. In 
other words, the transaction on the part of the brokers made the pur- 
chase their own, not that of the customer, and was in contravention of 
their contract in suit, as well pointed out in Richardson v. Shaw, su- 
pra, 209 U. S. 379, 28 Sup. Ct. 512, 52 L. Ed. 835, in approval of 
the quotation from Skifï v. Stoddard, supra. 

Whatever may be the difficulty imposed upon the broker in perform- 
ance of his undertaking as above defined, and whatever the practice 
among brokers in respect thereof, we are of opinion that no other in- 
terprétation of the contract in suit is authorized, and that for want of 
performance thereof on the part of the plaintiffs below, the judgment 
in their favor is erroneous. 

The judgment of the Circuit Court, therefore, is reversed, and the 
cause remanded, with direction to enter judgment upon the findings 
in favor of the plaintifif in error, as défendant below. 
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OOOK T. SMITH. 

(Circuit Court of Appeals, Third Circuit. October 3, 1910. On Eeargument, 

Aprll 26, 1911.) 

No. 17 (1,323). 

1. Seamen (§ 29*) — Peksomal Injuries— Liability of Shipownebs. 

] jbelant, 17 years old and employed as mess boy on a steamer, was or- 
dered to help witli a hawser as the vessel was being towed from a dock, 
aud whlle so workiuf; hls leg became entangled In tlie hawser and was 
torn off. Suc'h work was not wltbln tbe scope of bis employaient, and he 
was Inexperleneed. 7/eW, tbat such facts imposed on tbe owuers of the 
vessel the dnty of giving hini proper Instruction, which not havlng been 
done. and libelant not belng chargeable wltb contrlbutory négligence, ren- 
déred tbem llable for bis injury. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*] 

2. SiiippiNG (§ 208*) — Actions fob Personal Injuries— Limitation of Lia- 

bility oF Part Owner. 

Act June 26, 1884, c. 121, § 18, 23 Stat. 57 (U. S. Comp. St. 1901, p. 
2915), wbicb provides tbat "tbe individual liability of a sbipowuer shall 
be limited to tbe proportion of any or ail debts and liabillties tbat bis 
individual sbare of tbe vessel bears to tbe wbole," is applicable to cases 
of Personal injury ; and the proportion of a part owner's liability for 
damages in case of a Personal injury, if the Injury occur witbout the prlv- 
ity or knowledge of any of tbe owners, is tbe proportion which bis inter- 
est in tbe vessel bears to ail the Interests therein, and not more. 

[Ed. Note. — For other cases, see Sbipping, Dec. Dig. § 208.*] 

3. Shippinq (§ 207*)— Action for Personal Injuries— Limitation of Lia- 

bility— Waiveb. 

The right of a part owner of a steamship to a limitation of bis liability 
for a Personal injury to the proportion of the damages which his interest 
In the vessel bears to ail the Interests, given by Act June 26, 1884, c. 121, 
§ 18, 23 Stat. 57 (U. S. Comp. 8t. 1901, p. 2945), is a Personal one, which 
may be waived, and is so waived where, after suit against a part owner 
for Injury to a seaman, he files a pétition for limitation of bis liability 
"to the amount of the value of his interest" in the vessel, makes no re- 
fljuest for further limitation in the trial court, and, after the amount of 
damages bas been fl.xed, stipulâtes with the claimant for a réduction of 
such amount. 

[Ed. Note. — For other cases, see Sbipping, Dec. Dig. § 207.* 
Limitation of owner's liability, see note to Tbe Longfellow, 45 C. C. A. 
387.] 

4. AdMIBALTT (§ 109*) — BeVIEW on APPEAL— ASSIGNjrENTS OF Error. 

The review of a decree In admiralty on appeal is limited by the asslgn- 
ments of error. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 109.*] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Proceeding in admiralty by Henry W. Cook for limitation of lia- 
bility. From a decree awarding damages to Robert Smith (Arch- 
bald, District Judge, not agreeing), petitioner appeals. Affirmed. 

See, also, 164 Fed. 628. 

John F. Lewis, for appellant. 
John M. Patterson, for appellee. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before BUFFINGTON and LANNING, Circuît Judges, and 
ARCHBALD, District Judge. 

LANNING, Circuit Judge. Robert Smith, a minor 17 years of 
âge, brought suit in one of the courts of common pleas of Philadelphia 
against Henry W. Cook and two others, owners of the steamship 
John J. Hill, for damages for personal injuries. Cook was the only 
one of the three défendants served with firocess. Smith was employed 
on the steamship as mess boy. Early on the morning of August 15, 
1902, while the vessel was tied to a dock in Philadelphia, Smith was 
helping with a hawser as the steamship was being towed from the 
dock. While engaged in this work his right leg became entangled 
with the hawser and was torn off just below the knee. His claim in 
the common pleas was for $30,000. 

After Cook had been served with process issued out of the court 
of common pleas, he filed in the District Court of the United States 
for the Eastern District of Pennsylvania his pétition, alleging that he 
was the owner of but one-third part of the steamship, that the claim 
was for a sum in excess of the value of his interest in the vessel, 
that Smith was a member of the crew of the vessel, that the accident 
was due to Smith's négligence, or to the négligence of his fellow serv- 
ants, and not to that of the petitioner or any of the officers of the 
steamship, and that the petitioner was — 

"entitled to hâve limited his liability as owner of one-third of said steamship, 
(if any such liability shall hereafter be found to exist) to the amount of the 
value of his interest in said steamship." 

The prayer was that the petitioner might be declared entitled to 
the benefits of the acts of Congress contained in Revised Statutes, 
§§ 4283, 4284, and 4285 (U. S.Comp. St. 1901, pp. 2943, 2944), and 
those approved June 26, 1884, and June 19, 1886 ; that the interest of 
the petitioner in the steamship be appraised, and he be permitted to 
give stipulation for the value thereof, or pay said value into court 
"for the benefit of the plaintiff in said action brought against your 
petitioner in the premises" ; that the f urther prosecution of the action 
in the court of common pleas be restrained; and that the District 
Court proceed to adjudicate the matter, and — 

"if it shall adjudge that your petitioner, or the said steamship, or either, are 
liabie, then that the liability of the petitioner shall be limited to the amount 
of the value of his interest in said steamship immediately after the accident." 

There was also a gênerai prayer for such other and further relief 
as in law and justice the petitioner might be entitled to receive. 

The commissioner to whom the cause was referred by the District 
Court reported the petitioner to be liabie, and that Smith's damages 
were $6,000. After the commissioner's report had been filed, and 
after the District Court had heard argument in the case and filed an 
opinion (not yet published), in which the facts were carefully review- 
ed and the vessel held liabie, the proctors for the respective parties 
entered into this stipulation : 

"It is hereby stipulated and agreed by and between the proctors for the 
respective parties in the a'bove case that the report of the commissioner may 
be moûitied, by reducing the award to the clalmant therein from $6,000 to 
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$5,000, and that a decree may be entered in favor of the claiuiaut for said 
sum of $5,000." 

This stipulation was dated November 15, 1909, and on November 
22, 1909, the following final decree was entered : 

"And uow, to wit, this 22d day of November, A. J). 1000, tliis caxise havlnf; 
beeii lieard upon pleadings and proofs, and after argument by tbe proctors of 
the respective parties, and tlie court having fiJed its opinion lioiding tbe ves- 
sel responsible for tbe injuries sustained by the liiielant and direeting that 
a decree be entered accordiugly, and tbe matter liaving beeu referred to a 
comudssioner to ascertain and compute tlie amour.t of damages sufCered by 
tbe libelant, and tbe conmiissioner baving tiled 1ns report awardlng to tbe 
libelant tbe sum of ,$C.000, and said award baving been modifled by the con- 
sent of the proctors of tbe respective parties, by reducing tbe same to tJie 
sum of $5,000, now, ou motion of Jolm SI. l'atterson and Cornélius llaggarty, 
Jr., proctors for the libelant, it is ordered, adjudged, aud decreed tliat the 
libelant hâve and recover from the respoudent Henry M. Cook, part owner 
of the steamship John J. Hill, and his stipulator, tbe Fidelity Trust & Do- 
posit Company of Maryland, the sum of $5,000, together witb tbe sum of 
$.387.75 costs." 

The value of Cook's ownership was appraised at $8,000. Two 
questiotis are presented by the appeal : First, do the proofs show that 
Cook, as part owner of the steamship, is liable to Smith in any sum 
whatever? and, second, if so, should not the decree be limited to one- 
third of the sum of $5,000? 

[1] "On the first of thèse questions the appellant contends that 
there was no négligence on the part of any of the officers of the steam- 
ship; that, if there was négligence at ail, it was the négligence of 
Smith's coservants; that Smith engaged voluntarily in the work and 
without orders so to do ; and that he was himself guilty of contribu- 
tory négligence. As stated above, Smith was employed as mess boy. 
It was not within the scopeof his ordinary duties to help with the 
hawsers. The évidence as to whether he was a volunteer in the work 
and as to the question of négligence is conflicting. It has been fairly 
and impartially reviewed by the judge of the District Court. While 
his findings of fact are not conclusive upon us, we adhère to the uni- 
form practiee in this and other circuits in treating with great respect 
the conclusions of the District Judge on conflicting évidence. But we 
hâve carefully read the évidence, and hâve independently arrived at 
thèse conclusions: That Smith was ordered to help with the hawser; 
that the order was not within the scope of his employment ; that he 
had been employed but a short time on the steamship, and was not 
accustomed to; the work of handling the hawsers of the vessel ; that 
his youth and inexpérience in the work laid upon the owners of the 
steamship the duty of giving him proper instruction; that such in- 
struction was not given; that he was not guilty of contributory nég- 
ligence ; that the rule concerning négligence of a coservant is not 
applicable ; and that Cook, the appellant, is liable. We do not deem 
it necessary in this opinion to consider in détail the évidence on thèse 
varions subjects, as we are satisfied with the District Judge's com- 
ments thereon. 

[2] The second question is one of law. Section 4283 of the Re- 
vised Statutes is as follows: 

"The liabillty of the owner of any vessel * * * for any act, matter or 
thing, loss, damage or forfeiture, doue, occasioned or incurred witbout tho 
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privity or knowledge of such owner or owners shall in no case exceetl tlie 
amount or value ot the Interest of such owner in said vessel and her freigUt 
tlien pending." 

This section was inserted first in Act March 3, 1851, c. 43, § 3, 9 
Stat. 635. For a time there was doubt whether the limitée! liability 
therein prescribed was applicable to a case of damages for personal 
injury, but in Butler v. Boston Steamship Company, 130 U. S. 527, 
552, 9 Sup. et. 612, 617 (32 L. Ed. 1017), Mr. Justice Bradiey de- 
clared : 

"We thlnk that the law of limited liability applies to cases of Personal in- 
jury and death, as well as to cases of loss of or injury to projierty." 

This construction was reafifirmed in Craig v. Continental Insurance 
Co., 141 U. S. 638, 12 Sup. Ct. 97, 35 L. Ed. 886. 

By section 18 of the act of Tune 26, 1884 (23 Stat. 57, 4 Fed. Stat. 
Ann. 852), it is further provided: 

"That the indivldual liability of a steamship owner shall be limited to the 
proportion of any or ail debts and liabilities that his individual sbare of the 
vessel bears to the whole; and the aggregate lialiilities, of ail the owners of 
a vessel on account of the same shall not exceed the value of sueh vessel and 
freight pending." 

Concerning this provision, Mr. Justice Bradiey, in the Boston 
Steamship Company's Case above referred to (130 U. S. 553, 9 Sup. 
Ct. 618 [32E. Ed. 1017]), said: 

"The act of Congress passed June 26, 1884, entitled 'An act to remove cer- 
tain burdens on the American mereliant marine, etc.,' has a section (section 
18) which seems to hâve beén intended as explauatory of t))o inteut of Coi!- 
gress in this class of législation. It déclares that the individual liability of 
a shipowner shall be limited to the iiroportion of any or ail debts and lia- 
bilities that his individual share of the vessel bears to the wbole; aud the 
aggregate liabilities of ail the owners of a vessel on account of the same 
shall not exceed the value of such vessel and freight pending. The language 
Is somewhat vague, it is tnie ; but It is possiI)]e that it was intended to re- 
move ail doubts of the application of the limited liability law to ail cases of 
loss and injury eaused wlthout the privity or knowledge of the owner. But 
it is not neeessary to décide this point in the présent case." 

In O'Brien v. Miller, 168 U. S. 287, at page 303, 18 Sup. Ct. 140. 
at page 146, 42 L. Ed. 469. the Suprême Court seems to hâve enter- 
tained no doubt as to the effect of the provision. There it is said : 

"Section 428.3 was amended by the act approved .Tune 20. 1884. so as to do 
away with the restrictions upon the character of debts and liabilities against 
which the limitation niight he asserted. This amendment, bowever, is not 
material to tte question now considered." 

Although a construction of the act of June 26, 1884, was not called 
for in either of the above cases, we think it clear that the act is ap- 
plicable to cases of personal injury, and that the proportion of a part 
owner's liability for damages in a case of personal injury, if the in- 
jury occur without the privity or knowledge of any of the owners, is 
the proportion which his interest in the vessel bears to ail the interests 
therein, and not more. The act is entitled "An act to remove certain 
burdens on the American merchant marine and encourage the Ameri- 
can foreign carrying trade, and for other purposes." One of its pur- 
poses evidently was to encourage our merchant marine by relieving 
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part owners of ships of some of the liabilities theretofore imposed on 
them. By section 4, c. 421, Act June 19, 1886 (24 Stat. 80), section 
4289 of the Révisée! Statutes (U. S. Comp. St. 1901, p. 2945) was 
amended to extend the privilèges granted to part owners of ships by 
section 18 of the act of June 26, 1884, to part owners of ail seagoing 
vessels and ail vessels used on lakes or rivers or in inland navigation, 
and ail canal boats, barges, and lighters. The intent of Congress was 
to break up the solidarity of responsibility. 

"The well-known object of this statute," sald Judge Webb In The Giles 
Loring CD. C.) 48 Fed. 463, 475, "was the increase of American shippiiig by the 
réduction of the burdens of ship owners. That end would be promoted by 
discharging part owners from a liability in solldo for the debts of each 
other. A construction giving such discharge is inconsistent with the act, 
confornis with the intention of Congress, and regards strlctly the defect to 
be corrected." 

[3] But the right to insist upon such limitation of liability is a per- 
sonal one, and may be waived by the person possessing the right. In 
this case we think it has been waived. Cook did pray, in a gênerai 
way in his pétition: 

"That he may be declared entitled to the beneflts of the acts of Congress 
contiiined in Revised Statutes. §§ 4283, 4284, and 4285, and those approved 
June 26, 1884, and June 19, 1886." 

But, in the averments of the pétition preceding the prayer, he de- 
clared that he claimed to be entitled-^ : 

"to hâve limited his liability as owner of one-third of sald steamship (if any 
such liability shall hereafter be found to exist) to the amount of the value of 
his interest in said steamship." 

If he had set forth a claim that his liability should be limited to one- 
third of the damages proven, not exceeding the value of his interest 
in the steamship, he would hâve brought himself within the provisions 
of the act of June 26, 1884. As it was, his claim was based on sec- 
tion 4283, and not on the act of June 26, 1884. The District Court 
seems so to hâve regarded the case. It was evidently tried on that 
theory. The commissioner awarded against Cook the full damages 
sustained by Smith, which the commissioner found to be $6,000. 
That amount was $2,000 less than the value of Cook's interest in- the 
vessel. When the case was argued before the District Court, the 
question as to whether the amount recoverable from Cook should be 
limited to one-third of $6,000 does not seem to hâve been broached. 
If it had been, it is highly improbable that Smith's proctors would 
hâve consented to reduce the amount of the decree from $6,000 to 
$5,000. 

[4] Nor is the failure of the District Court to limit its decree to 
one-third of the total damages sustained by Smith assigned as error 
in this court. There are nine assignments of error. They are: (1) 
In finding thât the steamship and her owners were liable in damages 
to the claimant for the injuries he sustained; (2) in failing to find 
that the claimant's injuries were sustained solely through his own nég- 
ligence, without fault or privity of the steamship or her owners ; (3) 
in failing to find that the claimant sustained injuries while voluntarily 
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and without orders undertaking to do the thing in which he was en- 
gaged at the time of the accident ; (4) in finding that the claimant's 
injuries were sustained while in the performance of duties not vvithin 
the scope of his employment, with the nature and danger of which he 
was not acquainted, under orders; (5) in finding that the work in 
which the claimant was engaged at the time of receiving his injuries 
required neither skill nor expérience, and therefore needed no spécial 
instruction; (6) in faihng to lind that the proximate cause of the ac- 
cident was the claimant's own négligence in stepping on a moving coil 
of rope; (7) in failing to find, if there was any négligence other than 
that of the claimant himself, that it was the négligence of a fellow 
servant, for which the vessel and her owners were not responsible ; 

(8) in entering a decree for the claimant for damages and costs ; and 

(9) in not dismissing the claimant's claim. 

In Benedict's Admiralty, § 628, the author expresses it as his opin- 
ion that the practice of making assignments of error is inappropriate 
in admiralty proceedings. In this court, however, it has been the prac- 
tice to require assignments of error in ail appeals in admiralty, as well 
as in equity and bankruptcy cases, and in cases brought up on writs 
of error. In an appeal in equity, or in bankruptcy, as well as in ad- 
miralty, the whole case, within the limits fixed by the assignments 
of error, is retried. We perceive no more impropriety in requiring 
assignments of error in appeals in admiralty than in equity or bank- 
ruptcy. Rule 11 of this court (150 Fed. xxvii, 79 C. C. A. xxvii) 
requires them to be filed by the plaintifif in error or the appellant, 
whatever the nature of the case may be. Assuming for the purposes 
of this case that a Circuit Court of Appeals should review the facts 
as well as the law in admiralty cases brought up on appeal, as several 
of the Circuit Courts of Appeals hâve held (see 4 Fed. Stat. Ann. p. 
559), it is nevertheless a court of review, and there is no hardship 
or impropriety in requiring appellants to point out by their assign- 
ments of error the matters of fact or of law that they wish to hâve 
reviewed. The necessity of such assignments was assumed by this 
court in Cory v. Penco, Id Fed. 997, 22 C. C. A. 675. 

As the point now raised does not seem to hâve been presented to 
the District Court, as in the decree of the District Court it appears 
that the amount of damages to be inserted therein was by consent re- 
duced from $6,000 to $5,000, and as the point is wholly outside of the 
scope of the assignments of error hère, we think it is too late now for 
the appellant to obtain any further limitation of his liability than that 
to which he is entitled under section 4283 of the Revised Statutes. 
The further limitation which he might hâve obtained under the act 
of June 26, 1884, if he had made seasonable claim therefor, has been 
waived. 

The decree of the District Court is therefore afifirmed, with costs. 

ARCHBALD, District Judge (concurring). I agrée to the dispo- 
sition made of the case on the merits, and to the affirmance without 
modification of the decree below. But I do not agrée that the right 
to the benefît of the act of 1884 has been waived by anything which 
has occurred, but only that the question has not been properly raised. 
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The prayer of the pétition, on which the proceedings are founded, is 
that the liability of the petitioner shall be hmited to the value of his 
interest in the steamship immediately after the accident; and this re- 
lief he got. Assuming (this being an admiralty case) that it is not too 
late, by appropriate proceedings, to still further limit his liability hère, 
so as to hold his interest only for its proportionate share, as provided 
in the act referred to, there is nothing before the court on which this 
can be rightly donc. Neither by assignment of error, pétition, nor 
motion filed, is the aid of the court in this direction invoked. The 
right is asserted for the first time in argument at bar, and we are 
practically asked to go outside of the record to grant this new relief. 
This is not in accordance with due and orderly procédure, and is 
therefore properly ref used. 

On Reargument. 

John F. Lewis, for appellant. 
John G. Johnson, for appellee. 

Before BUFFINGTON and LANNING, Circuit judges, and 
YOUNG, District Judge. 

PER CURIAM. Upon the reargument of this case the appellant 
has again contended that this court should reduce the amount of the 
decree of the District Court from $5,000 to one-third of that sum. 
Motion is made for leave to amend the record and to file an additional 
assignment of error. With such amendments it is supposed the ré- 
duction may be made. But we are of the contrary opinion. What- 
ever power of amendment a Circuit Court of Appeals may ordinarily 
hâve on an appeal of a case in admiralty, we are satisfied that in this 
case the decree of the District Court ought not to be reduced. The 
parties themselves agreed to a réduction from $6,000 to $5,000, and on 
that agreement the decree was entered. We adhère to our former 
conclusion. 

The decree will be affirmed, with costs. 



UNITED STATES v. CHIN LEN. 

(Circuit Court ot Appeals, Second Circuit. April 10, 1911.) 

No. 112. 

1. Aliens (§ 32*) — Peocbedings fob Exclusion of Ciiinese— Weigiit and 

SUFFICIE.NCY of EVIDE.'ICE. 

Eelator, a persou of tlie Chinese race, after eutering the United States, 
was arrested and taken before a conimlssloner, wlio, after a hearlng, 
fouud l)im to be a native-born citizen, entltled to remaiu In ttiis country, 
and entered judgineut accordlngly. More than seven years afterward, 
relater left for China on a visit, presenting a certifled copy of the judg- 
ment to the inspecter at the port of departure, who made an indorse- 
ment thereon. On his return to the same port, he was denied admission. 
There was no tangible évidence that he was not the same person who 
departed, or to whom the commissioner's judgnient related, nor to im- 

•For other cases see same topio & § numbek Jn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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peach such .iudgment, which, on the contrary, was proved genulne. Held, 
that under such facts the Inspecter was not justifled in arbitrarily dis- 
regarding it, and that his fallure to give it proper crédit and weight was 
a déniai to relator of a fair hearing. 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. § 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 
2. Habeas Coepus (§ 23*)— Pboceedings Eeviewable— Heaking Undeb Chi- 
nese Exclusion Acts. 

Where a Chinese person, claiming the right to enter the United States 
as a native-born citizen, is not given a fair hearing, a writ of habeas cor- 
pus is the proper remedy. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 17; Dec. 
Dig. § 23.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Vermont. 

Habeas corpus by Chin Len. From a judgment discharging the re- 
lator, the United States appeals. Affirmed. 

The following is the opinion of Martin, District Judge, in the 
lower court: 

The petitioner allèges in his pétition for the writ: First, that the relator's 
appeal to the Secretary of Commerce and Labor was considered and passed 
upon by Ormsby McHarg, Acting Secretary, and not by the Secretary. Sec- 
ond, that the original décision excluding said Chin Len and the disniissal of 
his appeal was arbitrary and without proper exercise of discrétion ; that the 
records of Hon. Frederick G. Paddock, United States commissioner of the 
Northern district of New York, show that a Chin I^n was tried by him and 
found to be lawfully In the United States, and was, on the 14th day of May. 
1900, discharged, and a certiflcate of such discharge delivered to the said 
Chin Len, and that the relator is the Chin Len so discharged, and is Identi- 
fled to be such by several witnesses, wherefore it is alleged that the said 
Chin Len was arbitrarily, without warrant of law, and In the face of identifi- 
cation, denied admission into the United States. 

Writ was issued, and Arthur L. Weeks, vvho had custody of the relator, 
made due and seasonable answer, which answer, briefly stated, dénies the 
allégations contained in the pétition of the relator. On hearing before me 
no question was made but what a Chinese person by the name of Chin Len 
was tried before Commissioner Paddock on the 14th day of May, 1900, on a 
complaint issued by some officiai of the government charging that the said 
Chin Len waï5 a Chinese person and within tlie United States contrary to 
law, and that the said Chin Len was discharged by said commissioner ; that 
the said commissioner Issued to said Chin Len the certiflcate, a copy of which 
appears in the records of this case. So the fact of a Chin Len having been 
tried before a United States commissioner and discharged on the ground that 
he was a native-born citizen was not controverted ; but it was clalmed that 
this relator was not the Chin Len whose rights were thus adjudieated. 

The first hearing was held before Inspecter Arthur L. AVeeks. That hear- 
ing was, under the rules of the Immigration Department, without counsel. 
No counsel is permitted to be présent At that hearing the relator testified 
that his name was Chin Len, and that he was the Chin I^en who was tried 
and discharged as a native-born citizen by Commissioner Paddock in May, 
1900, and to my mind falrly well deseribed what occurred in and about his 
arrest and trial before said commissioner. It also appears that the inspecter 
took the statement of said Commissioner Paddock, which was that a war- 
rant was issued for the arrest of one Chin Len, who was tried by him, but 
that he has no record of the resuit of the hearing, as he had not then begun 
keeping such a record, but that the certiflcate in question is in his hand- 
writiug and issued by him. I need not discuss this subject further, for the 

*For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 35 
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government raised no question as to the, records showing that a Clnu Leu 
vvas tried and discliarged. No further évidence was submitted to tlie in- 
spector, and he decided that tlie relater was not the Ohin Len so tried by 
Commissioner Paddock, and that he had not furnished proof of any otiiei- 
right to enter the Ulnited States, and therefore denied him admission ; where- 
npon the relator appealed to the Secretary of Commerce and Labor, and 
pending said appeal the testimony of Ohin Parli, Moy J. Orne, and Chin Jung 
Du was added to the record. 

Each of thèse witnesses testified that he knew Chin Len and that he came 
to thîs country about 10 years ago. Chin Parle says that he Is tlie relator's 
uncle, and that he is the Chin Len tried by Commissioner Paddocle ; that he 
knew about his being born in San Francisco, that he was his wltness beforc 
Commissioner Paddock, and that it was upon his évidence that Commissioner 
Paddock adjudged Chin Len a citizen of the United States by birth and or- 
dered hlm d'scharged. Chin Jung Du testlfles that he was under arrest and 
in jafl at Malone, N. Y., wlth the relator; that he was tried the same day 
before tlie same commissioner, and w^as dlscharged, and went wlth the rela- 
tor to the city of Boston Immedlately after their discharge. Moy J. Orne 
testlfles of his long actiualntauce wlth the relator, and that he saw hlm In 
possession of thls certiflcate as early as 1905. 

It wlll be observed that no évidence was taken on the part of the govern- 
ment, y et wlth ail thls évidence the relator is found not to be the Chin Len 
so tried by Commissioner Paddock, and was denied admission. The groùnd 
of déniai by Inspector Weeks seems to be. first, because of dlserepancles in 
the testimony of the relator; second, he found the relator's photograph at- 
tached to the certiflcate was fraudulently affixed and the seal of the commis- 
sioner was a forged seal; third, that the relator testlfled that he obtalned 
the certiflcate in Hong Kong, and therefore the certiflcate must hâve been 
fraudulently Issued. 

From his décision the relator appealed to the Secretary of Commerce and 
Labor, and. under the practice, Ohinese appllcants are permitted to hâve ad- 
dltlonal évidence taken before sorne Ohinese inspector, ex parte. In the case 
at bar the relator availed himself of that privilège, and the testimony of 
Moy J. Orne and Chin Jung Du was added to the record. Thls was reviewed 
by Ormsby McHarg, Acting Secretary, and the décision of Inspector Weeks 
was afilrmed. The practice in that bureau further affords a Ohinese appli- 
cant the privilège of applying for revlew and liaving further évidence taken 
before an immigrant oflîcer, es parte. The relator availed himself of that 
privilège, as he had located the uncle, Chin Park, to whom he referred in 
the testimony that he gave before Inspector Weeks, but had not been able 
to locate him until about the tlme of making application for revlew. His 
application for review was referred by the Secretary to the Commissioner of 
Immigration at Montréal, who was authorized by said Secretary to pass upon 
the whole évidence as It should then appear. He was agalu denied admis- 
sion for practically the same reasona giveu by Inspector Weeks, wlth the ad- 
dition that there were dlserepancles found in the testimony of the alleged 
uncle, Chin Park. _^^ 

I find, by an inspection of the record: 

First. ïhat the discrepant statements referred to were of that charaoter 
that they do not serlously affect the truthfulness of the évidence; that they 
do not go to the estent whereby any f air trier of the facts ean say that the 
testimony In main Is false. On the whole, the stories agrée better than the 
average of honest witnesses testlfying to transactions that occurred nine or 
ten years ago. 

Second. There is no évidence tending to show that the relator committed 
any fraud In connection wlth the affixlng of his photograph to the certiflcate 
of discharge. On the contrary, his good falth apijears from the frankness 
wlth whieh he related it when first inquired of on that subject. 

Third. The relator's testimony that he obtalned his certiflcate at Hong 
Kong any unprejudiced trier of the facts must know was a mistake. The 
relator's testimony in that regard had référence to his obtainlng some sort 
of a document before he departed from Hong Kong for the United States, 
several months before he was tried at ail by the commissioner. Erasures 
are referred to on the certiflcate. The flgures "14." being the day of the 
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month when the eertifieate was Issued, sliow that a change was made as to 
those figures ; but the month of May and the year 1900 show no change, so 
that erasure as to a partlcular day of that May and of that year is of no 
conséquence. Chin Park's statement as to the sendlng of the draft shows con- 
clusively that it was the draft that the relator received which enabled him 
to secure his passage hère. The relator testlfled that the eertifieate in ques- 
tion was handed to him by Commlssioner Paddodc at the time of the hear- 
ing, May 14, 1900, yet the inspector, the Acting Secretary of Commerce and 
Labor, and the commissioner at Montréal each seized upon the self-evident 
mistake that the relator made in hls testimony that he received the eertifi- 
eate at Hong Kong prior to his trial at Malone. That Is not a fair construc- 
tion to be given to the testimony of a Ohinaman who knows little or nothlng 
about légal documents. 

Fourth, The évidence before me is conclusive that this relator began living 
at Worcester, Mass., In the spring of 1900, and has been known to the people 
there as a Chinaman of good character, industrious, and has leamed to speak 
our language; that he remained a résident of Worcester untll November, 
1907, when he concluded to make a visit to China; that on the 20th of No- 
vember, 1907, he appeared at the port of Richford on his way to China. He 
then presented this eertifieate to the immigrant offlcer, who indorsed upon It 
the following: "Olass — Native. .ludgment Discharging Défendant. Port of 
Richford, Vermont, November 20, 1907. A Chinese person comparing with 
the within photograph and giving the above name departed through this port 
this 20th day of November, 1907, taking with him one copy of this paper and 
leaving one copy on file. Subject to investigation on his return. A. L. Weeks, 
Chinese Inspector." 

Fifth. No question is made but what this relator Is the same Chinaman 
who then departed from the United States; but when he comes back hère, 
with the identieal papers that he presented on his departure, he is found not 
to be the rightful owner and holder of that eertifieate. In view of ail the 
évidence adduced in his favor, ail of which tends to show that he Is the Chi- 
naman who was tried by Commissioner Paddock, that he has Hved in the 
United States for nearly ten years, has learned our language, has gone forth 
from the United States, and is now seeking to retum, the refusai on the 
part of the Immigration Department to permit him to return, as thèse facts 
appeared on the rehearing, at least, was the resuit of préjudice, instead of 
judiclal fairness. 

Sixth. Is it good faith, and ought it to be so considered by the courts, for 
government offlcers, after havlng received a eertifieate like the one in ques- 
tion and indorsing upon it "Subject to investigation," to say, under the cloak 
of those words, when the Chinaman returns, that that was a réservation 
whereby they may find the fact that he is not the same Chinaman who was 
tried and obtained those papers? Is that a S(ïuare deal? 

Seventh. How did the relator get this eertifieate? It was said In argument 
that he mlght bave bought It of some other Chinaman. Then how did he 
get into this country ten years ago? It Is said he was probably smuggled in. 
Then to support the flndings of the Immigration Bureau we must présume 
fraud and perjury, and this the law never présumes. It must be proved. 
It has not been proved in this case. 

There hâve been two hearings before me In this case. At the close of the 
flrst I was of the opinion that Inspector Weeks had acted according to hia 
best judgment and discrétion, and I afflrmed his flndings ând filed an opin- 
ion, but without inspecting the testimony of the unele, Chin Park, as it was 
then no part of the record, and, of course, not before me ; neither did I ob- 
serve the inspector's indorsement on the relator's eertifieate at the time of 
hls departure from the United States November 20, 1907. Upon a more care- 
ful examination of the record it oecurred to me that I had failed to do full 
justice to the relator, surely in not having the évidence of the alleged uncle 
brought into the record, whereupon I stated to the clerk that I would con- 
sider a motion for a rehearing and authorized him to so inform the attorney 
for the relator. A pétition for rehearing was filed, notice of time and place 
for hearing of said motion was glyen, and on hearing of said motion, said 
attorney for the relator, said Inspecter Weeks, and the district attorney be- 
Ing présent, a rehearing was ordered and the former judgmeut vacated. 
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The case came on for rehearing January 28tla, ail of said parties Innng 
présent, and the testlmony of sald uncle, CShin Park, vvas produced by Inspec- 
ter Weeks and made part of the record, and other witnesses were exauiiiied. 
I now hâve no question whatever that the relator Is the same Ohinese person 
who was tried and discharged by Commissioner Paddock and that the Iininl- 
gration Department bas not afforded him a fair trial, and tberefore, on Feb- 
ruary 8, 1910, ordered tliat he be discharged. 

Alexander Dunnett, U. S. Atty. 

E. F. Damon and Walter Bâtes Farr, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Jtidges. 

COXE, Circuit Judge. [1] We think the facts establish beyond 
dispute that in February, 1900, a Chinese person named Chin Len en- 
tered the United States, was arrested and brought before a United 
States commissioner and, after a full hearing, was discharged, the 
commissioner finding that Chin Len was a citizen of the United States, 
having been born hère and lawfully entitled to enter and remain in 
the United States. A copy of this discharge dated May 14, 1900, 
signed by the commissioner was given to Chin Len. After being 
discharged Chin Len went to the city of Worcester, Mass., in the 
spring of 1900, where he Hved until November, 1907, having in the 
meantime learned the Enghsh language and having borne a good char- 
acter in that community. In November, 1907, he returned to China for 
a visit. Before doing so, he made a déclaration to the Chinese in- 
spector at the port of Richford, Vt., showing that in May, 1900, he 
was discharged by United States Commissioner Paddock. The dis- 
charge was then in his possession and he stated to the inspector that 
he desired to go to China for a yisit, intending to départ from and 
return to the United States by way of Richford. Attached to this 
déclaration was a photograph of Chin Len. Chinese Inspecter A. L. 
Weeks indorsed upon the certificate presented to him the f ollowing : 

"Oass— Native. Judgment discharging défendant. Port of Richford, 
Vermont, November 20, 1907. A Chinese person comparlng with the within 
photograph and giving the ahove name, departed through this port this 20th 
day of November, 1907, takiug with him one copy of this paper and leavlng 
one copy on flle. Subject to investigation on bis return. 

"A. L. Weelis, Chinese Inspector." 

The relator returned to this country on the steamship Empress of 
China and arrived at Richford, Vt., July 30, 1909. He was denied ad- 
mission by the inspector at Richford, whose finding was subsequently 
affirmed by the Secretary of Commerce and Labor. This ruling deny- 
ing the relator admission was not based on any convincing proof, but 
on conclusions drawn from sHght and, in our opinion, wholly incon- 
sequential discrepancies in the papers and mistakes in the testimony 
of the relator. In view of ail the facts and circumstances shown by 
the record, we hâve no doubt that the relator is the identical person 
who was adjudged to be entitled to enter and to remain in the United 
States by United States Commissioner Paddock's judgment, and that 
he is the person who went to China in 1907 and returned to this coun- 
try in 1909. To find otherwise would be arbitrarily to disregard the 
overwhelming weight of testimony. We agrée with the finding of the 
District Judge as follows : 
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"Fifth: No question is iiiade that this relator Is the same Chînaman who 
theu departed from tlie United States, but when he cornes back hère, with 
the identical papers that he presented on his departure, he is found not to 
be tUe rightful owner and holder of that certiflcate. In view of ail the 
évidence adduced in his favor, ail of which tends to show that he is the 
Chinaman who was tried by Commissioner Paddock, that he bas lived in 
the United States for uearly ten years, bas learued our language, has gone 
foi'th from the United States and is now seeking to return, the refusai on 
the part of the Iirimigration IJepartnieut to permit hini to return as thèse 
facts appeared on the rehearing, at least, was the resuit of préjudice instead 
of judicial fairness." 

Ag'ainst the overwhelming weight of évidence which would be 
deemed sufficient in any common law action, we hâve the fact that 
there were erasures and altérations in the commissioner's judgnient, 
that is, an examination of the judgment seems to show that something 
had been erased in the space where the figures "14" appear and that 
thèse figures, or one of them, had been inserted. There is no prêteuse 
that this was doue or could bave been done by the relator or by his 
connivance. The erasures, if made, were probably made by the com- 
missioner, who inserted the wrong date and immediately corrected his 
mistake. In any event, however, it is undisputed that the hearing be- 
fore the commissioner was in May, 1900, that his judgment was en- 
tered then and that the certiflcate given to the relator contains the fol- 
lowing endorsement : 

"United States of America. Northern District of New York. T, Frederick 
G. Paddock, United States conunissioner for the Northern district of New 
York, do hereby certify that the within is a true copy of the judgment ren- 
dered in the within case on the ]4th day of May, 1000. and of the whole 
thereof. Fredk. G. Paddock, United States Conmiissioiier for the Northern 
District of New York. Dated at Malone, N. Y., this 14th day of May, 1000." 

Conceding that some other figures had previously occupied the 
space where the figures "14" now are, of what moment is it upon this 
proceeding? No déduction unfavorable to the relator can be drawn 
therefrom. No motive for the change, if made, except a perfectly 
honest one can be suggested. The same observations are true regard- 
ing the alleged fraud in afifixing the commissioner's seal and the per- 
fectly obvious mistake of the relator in saying that he received the 
certiflcate when he was in China, evidently confusing it in his mind 
with a document to be obtained in Hong Kong before coming to this 
country. 

The relevant fact and the only relevant fact was whether he was 
Chin Len who was adjudged to be a citizen of the United States by 
United States Commissioner Paddock in May, 1900. There was no 
other issue, and this being established without contradiction, the in- 
spector's refusai to permit him to return had no tangible basis on 
which to rest and was without authority of law. 

TKe offlcials charged with the enforcement of the Chinese exclu- 
sion acts should give due force and effect to the judgments of the 
United States commissioners. The relator presented to the inspector 
at Richford a duly authenticated judgment showing that he was not 
an alien, but a citizen of the United States entitled to enter without 
molestation. Unless that judgment was impeached or the relator was 
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shown not to be Chin Len, the inspecter had no riglit to refuse him 
admittance. Neither of thèse propositions was established. On the 
contrary, the judgment has been proved genuine and the attempt to 
show that the relator was not Chin Len has wholly failed. 

The case is much stronger than many of the reported cases where 
the Chinese persons, seeking entrance, endeavored by the testimony 
of witnesses to estabhsh their citizenship. In the présent case that 
fact had been judicially determined by the iinding of a compétent tri- 
bunal. The inspecter was not justified in arbitrarily disregarding this 
judgment. He could prove it to be invahd or fraudulently issued, but 
he could not treat it as a nullity upon mère suspicion and conjecture. 
He was bound to treat it as valid until its invalidity was established. 
No relevant question of fact was presented so far as the commission- 
er's judgment was concerned, or, indeed, upon the question of identity. 

[2] In cases where the relator does not hâve a fair hearing the 
writ of habeas corpus is the proper remedv. Chin Yow v. United 
States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369, and cases cited. 
We are constrained to hold, therefore, that the hearings before the in- 
spector and the Department of Commerce and Labor were not full, 
fair and unbiased, and that the décision refusing the relator admission 
to the United States was not warranted. 

The order is afïîrmed. 



ANKENY et al. v. KICHARDSON et al. 

(Circuit Court of Appeals, Eighth Circuit. May 8, 1911.) 

No. 3,097. 

(iSi/llabus 62/ the Court.) 

1. Landloed and Tenant (§ 92*) — Option to Purchase Available to Heirs. 

The lessor In a lease vvith the privilège of four yearly renewals cov- 
enanted that, in case there was no default by the lessee, he might hâve 
the option to purchase at any tlme before January Ist of each year of 
the renewals for $8,960, one-fourth cash and balance secured by pur- 
chase-money niortgage, and that the covenants of the lease should ex- 
tend to and be binding upon the heirs, executors, and administrators of 
the parties thereto. 

Held, the covenant to grant the option exteiided to and inured to the 
beneflt of the heirs of the lessee, and they could exercise it. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. §§ 290- 
294; Dec. Dig. § 92.*] 

2. Landloed and Tenant (§ 92*) — Lease — Construction — Option to Pur- 

chase — ^Default. 

The lease provided that it might be renewed by paying on January Ist 
In each year $627.20, "and agreeing to pay the taxes and assessments 
of each year when due, and penalty in case of default." The lessee paid 
the $627.20, and remained in the possession and use of the premises 
under the renewal thus wrought. 

Held, he thereby agreed to pay the taxes and assessments of that 
year, and the subséquent failure of his administrator and heirs, through 
mistake and without notice or demand, to pay the taxes and assessments, 
dld not constltute such a default in the ternis of the lease as prevented 
them from lawfully exercising the option. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § 92.*] 

*For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Guardian akd Waed (§§ 45, 53*)— Authobitt to PuRcnASE and Mobt- 

GAGE Real Estate. 

In Nebraska a guardian may, by authority of the county court, law- 
fuTly exercise an option to purchase land covenanted to Ms wards, and 
may pay for It In cash, or partly in cash and partly In a note and mort- 
gage of the guardian, as such, secured upon the land purchased. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. Sî 
2021/2, 232-241 ; Dec. Dig. §§ 45, 53.*] 

4. Guakdian akd Waed (§ 38*)— Puechase of Land— Performance by Pub- 

CHASER— TbXDER BY GUAEDIAN. 

WTiere miner heirs hâve the option to purchase real estate for one- 
fourth cash and a purchase-money mortgage on the premlses for the 
balance, an offer of the cash and of the note and mortgase of thelr guard- 
ian as such, anthorized by the county court, Is a sufflcient tender ta 
exercise the option. 

[Ed. Note. — For other cases, see Guardian and Ward, Dec. Dig. § 38.*] 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

Bill by Henry T. Ankeny, as guardian, etc., and Lillie B. Ankeny, 
against Leslie T. Richardson and others. Decree for défendants, and 
complainants appeal. Reversed and remanded. 

This is a suit for the spécifie performance of an alleged contract to con- 
vey a half section of land in the state of Nebraska, which was disraissed by 
the Circuit Court on the ground that the heirs of the lessee, who had an op- 
tion to purchase the property from his lessor, which he dld not exercise dur- 
ing hls llfetime, could not exercise thls option after his death. On April 
1, 1901, Erl Rlcliardson made a written contract wlth H. A. Ankeny, whereby 
he leased the half section to him for 11 months from that date for .?627.20 
and the payment of the taxes and assessments thereon for the year 1901, and, 
as the contract reads, "covenanted and agreed" (1) that in case there was no 
default In the terms of the lease Ankeny should hâve the privilège of four 
successive yearly renewals by paylng on January Ist in each year $627.20 
rental, "and agreeing to pay the taxes and assessments of each year when 
due, and penalty in case of default," and (2) that Ankeny should hâve the 
option to purchase the land at any time before January Ist in each year 
during the term of the lease and during the term of any renewal thereof for 
$8,960, one-fourth cash and three-fourths "secured by a mortgage on above 
premises, with Interest at 7 per cent, per annum, payable annually, and pay- 
able in five years thereafter." The contract was signed by both parties, and 
It contalned thls further provision : "The covenants hereln shall extend to 
and be blnding upon the heirs, executors, and administrators of the parties 
to this lease." 

Ankeny took possession of the land under the contract in 1901, built a 
house on it which cost him $1,200. made other improvements that eost him 
$600, pald the rent to March 1, 1904, and the taxes for the year 1901. and 
dled on Aprll 13, 1903, leaving survlving him his widow and six chiidren, 
who are mlnors, and his sole heirs at law, and who, by their guardian, are 
joint complainants with the widow in this suit. The adminlstrator of the es- 
tate of the deceased paid the taxes on the land for the year 1002 in May, 
1903, and Henry T. Ankeny, the guardian of the mlnor heirs, paid the taxes 
thereon for the years 1904, 1905, and 1900. The taxes for the year 1903 
were not paid through an oversight, and in November, 1904, the land was 
sold for thèse taxes, and was subsequently redeemed from that sale by the 
défendants, who bave succeeded to ail the rights of the lessor, Richardson, 
who died in 1903. 

The adminlstrator of the deceased lessee tendered to the défendants on 
January 1, 1904, the rent for the succeeding year commenclng March 1, 1904, 

*For other cases see same topic & S «nMBSB in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexe* 
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and the guardian of hls mlnor helrs on January 1, 1903, tendered to them the 
rent for the succeeding year; but they refused to acceirt elther offer. In 
September, 1905, the county court of Cedar county, Neb., whlch had jurisdlc- 
tion of the minor heirs of the lessee and of their property, by deeree author- 
Ized theîr guardian to exercise the option granted by the contract to purcUase 
the land, and to pay for this land out of tlie estâtes of the minors $8,960 in 
t-ash, or to pay one-foiirth thereof in cash and the remaining three-fourths 
by his note and mortgage as guardian, payable in five years, wlth 7 per cent, 
annual interest, secured upon the preniises. On Octoher -SI, 1905, pursuant 
to that deeree, the guardian tendered to the défendants .?8,960 In cash and de- 
manded a deed of the land from them ; but they refused to aecept the 
tender or to make the deed. On the same day lie tendered to them one- 
fourth of the purchase priée in cash, and for the other three-fourths his 
promissory note and mortgage as guardian, payable in flve years, with an- 
nual interest at 7 per cent., secured upon the half section of land, and de- 
manded a deed thereof ; but they refused to aecept the ofCer or to make the 
conveyance. The défendant who, for himslf and hls codefendants, decliued 
thèse ofCers to purchase, at the time gave as the reason for their refusai to 
aecept them that slnce the death of the original lessee his heirs were not 
entitled to exercise the option to purchase granted by the contract, and he 
gave no other reason for their refusai. 

The land bas been in the exclusive possession of the original lessee, the 
administrator of his estate, or the complainants, in whose possession it now 
is, ever sinee the spring of 1901, when the lessee took possession of it under 
the contract. At that time it was worth about $9,000, on January 1, 1904, 
when the défendants first refused to aecept rent, it was worth $15,000, and 
its value has since risen to $21,000. 

H. C. Brome (J. C. Robinson, on the brief), for appellants. 
Frank H. Gaines (E. G. McGilton and Sidney W. Smith, on the 
brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). When 
the lessee died in 1903, he had the possession of the land in question 
and the right to hold that possession, and to add to it the indefeasible 
title, by paying at any time during that year, or any other year 
for which the lease was renewed, $8,960, one-fourth in cash and 
three-fourths in five years, secured by a purchase-money mortgage 
upon the premises. In effect he was in the position of a mort- 
gagor in possession after foreclosure and during the period allowed 
for rédemption. The property was worth about $15,000 when he died. 
He had it, and he had the right to keep it by paying $8,960; but he 
was not under any obligation to take the land or to pay the money. 
Now, why hâve not his widow and his heirs the same right? Counsel 
for the défendants answer: (a) Because the option to purchase was 
Personal to the lessee, for whose crédit and financial responsibility, 
during the five years the payment of three-fourths of the purchase price 
was deferred, the lessor contracted, so that the option died with him, 
and his heirs could not exercise it ; (b) because the taxes of 1903 were 
not paid, and their payment was a condition précèdent to the exercise 
of the option; (c) because, if the option survived, it was personal 
property, it passed through Ankeny's administrator to the widow and 
heirs jointly and the tender of the guardian alone was insufficient to 
constitute an acceptance of the offer; and (d) because a guardian 
cannot purchase land for his wards, his note was not a permissible sub- 
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stitute for the note of the original lessee, and the tender was for that 
reason insufficient. 

[1] 1. The contract on which the rights of the parties to this con- 
troversy dépend is one and indivisible. It is not one contract to per- 
mit possession and use of the premises for rent, and another contract 
to give an option to buy them. It is a single contract to grant the 
right to purchase and the possession and use of the land for certain 
times in considération of spécifie payments. When the lessor paid his 
first $627.20, he bought the right to purchase the land for $8,960 at 
any time prior to January 1, 1902, the right to its possession and use 
until March 1, 1902, and the right to four yearly renewals of thèse 
rights. When he paid the third $627.20, he bought the right to pur- 
chase the land for $8,960 at any time before January 1, 1904, and the 
right to the use and possession thereof until March 1, 1904. He died 
possessed of thèse rights. It is not material whether thèse rights con- 
stituted personalty or realty : (1) Because his debts hâve been paid, his 
estate has been settled, and every interest in and right to this property 
which he held has vested in the complainants ; and (2) because the 
terms and the meaning of the contract itself control the décision of 
this case. That contract demonstrates the facts that the parties to it 
were making an agreement for a term of five years ; that they were 
men of expérience, familiar with business affairs, and mindful of the 
uncertainty of life ; that the thought was in their minds that they 
might not live through the term of five years ; and that, if they did 
not, they would hâve administrators and heirs, and they provided for 
this contingency by this stipulation of their contract: 

"The covenants herein shall extend to and be binding upoii the heirs, ex- 
ecutors, and administrators of the parties to this lease." 

Now, this agreement contains a covenant of the lessor that the les- 
see shall hâve the option to purchase by paying one-fourth of the pur- 
chase price in cash, "and balance of purchase money secured by a mort- 
gage on above premises, with interest at 7 per cent, per annum pay- 
able annually, and payable in five years." It contains no requirement 
that this mortgage or the note it was to be made to secure should be 
that of the original lessee, and not that of his légal représentatives in 
case of his death, or that it should be payable to or inure to the benefit 
of the original lessor, and not to his légal représentatives in case of his 
death. On the other hand, agreements are found in it that neither the 
lessee nor his légal représentatives shall assign the contract without the 
consent of the lessor, and that the lessor or his légal représentatives 
may take possession upon default of the lessee at the élection of the 
lessor. The lessor died in 1903. Suppose the lessee had defaulted. 
Would the administrator and heirs of the lessor hâve been deprived 
of their right to re-enter for the default because the lessor had not 
elected to do so before he died? It not, why should the heirs of the 
lessee be deprived of their option to purchase because the lessee did 
not exercise that option before he died ? 

Counsel argue that the stipulation that the covenants of the contract 
"shall extend to and be binding upon the heirs, executors, and admin- 
istrators of the parties to this lease" means that the covenants shall ex- 
tend to the heirs, executors, and administrators of the parties bound 
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by the respective co venants only, and that as the lessee was not bound 
by the lessor's covenant to give him an option to buy, and as the lessee 
never agreed to purchase, that covenant did not extend to his heirs. 
This interprétation, however, is too narrow and subtle. Standing as 
far as possible in the place of the parties to this agreement at the time 
they made it, reading the entire contract, and giving efïect to ail its 
terms, the conclusion is that thèse parties intended to and did agrée 
that each covenant therein should extend to and inure to the benefit 
of the heirs, executors, and administrators of the covenantee, and 
should bind the heirs, executors, and administrators of the covenantor 
therein ; that the covenant of the lessor that the lessee should hâve 
the option to purchase bound the heirs, executors, and administrators 
of the lessor, and extended to and inured to the benefit of the heirs of 
the lessee ; and that the latter had the same right to exercise the option 
and to buy the property that the lessee would hâve had, if he had lived 
to the end of the terni of five years. The option to purchase was avail- 
able to the heirs of the lessee. 

[2] 2. Was the failure of the administrator and the heirs to pay the 
taxes of 1903 fatal to the exercise of the option and to this suit ? The 
contract was that the lessee, or his heirs and administrator, should 
hâve a yearly renewal of the lease and of the option to purchase by 
paying promptly in advance on the Ist day of January of each year 
$627.20, "and agreeing to pay the taxes and assessments of each year 
when due, and penalty in case of default, and to comply with the 
other and further terms and conditions herein." The lessee promptly 
paid on January 1, 1903, $627.20 for the renewal of the lease and 
option from March 1, 1903, to March 1, 1904, and he, until he died 
in April, 1903, and his administrator thereafter until March 1, 1904, 
occupied and used the premises under the contract. Although there 
was no further spécifie agreement on the part of the lessee to pay 
the taxes and assessments of 1903, there is no doubt that. by paying 
the yearly rental and continuing to hold the possession and use of the 
premises under the contract. he made a légal and binding agreement 
to pay those taxes and assessments and obtained a renewal of the con- 
tract for that year. No claim to the contrary is made in brief or argu- 
ment. But the option covenant reads : 

"That In case no default shall be made in the terms of this lease on the 
part of the party of the second part (the lessee), lie may hâve the option to 
purchase." 

And counsel argue that because neither the lessee, nor his adminis- 
trator, nor the heirs, paid the taxes of 1903, there was a default on 
their part, so that a condition précèdent to the exercise of the option 
was not fulfiUed. The condition précèdent hère, however, was not the 
payment of the taxes, but the agreement to pay them, and the penalty 
in case of default. The lessee made the agreement, and thereby com- 
plied with the condition of the contract. No demand that he, his ad- 
ministrator, or his heirs perform this agreement and pay the taxes was 
ever made, and neither he, nor his administrator, nor his heirs, ever 
made default in the terms of the lease, although the fact was that 
through the mistake of the administrator they failed to pay thèse taxes 
prior to the commencement of this suit. As soon as they discovered 
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that thèse taxes had been overlooked, however, they amended their 
bill, and offered, and still offer, to pay them, 

There is another reason why the failure to pay thèse taxes was not 
fatal to the claim of the complainants. The défendants refused to 
accept the $627.20 tendered them on January 1, 1904, and then and 
thereby repiidiated the contract before the taxes of 1903 became de- 
linquent, and before the agreement of the lessee to pay them matured, 
and from that time the issue between those parties has been, and still 
is, whether or not the heirs of the lessee had the right to exercise the 
option covenanted by the contract. The refusai of the défendants to 
accept that rent for a renewal of the contract was the first breach of 
the agreement, and he who commits the first breach of a contract can- 
not successfully charge the other contracting party with an actionable 
default for a subséquent failure on his part to perform bis promises. 
Norrington v. Wright, 115 U. S. 188, 204, 205, 6 Sup. Ct. 12, 29 L 
Ed. 366; Cresswell R. & C. Co. v. Martindale, 11 C. C. A. 33, 38, 63 
Fed. 84. 89; National Surety Co. v. Long, 60 C. C. A. 623, 628, 125 
Ked. 887, 892. 

3. The heirs of the lessee tendered the note of the guardian and his 
mortgage upon the property for three-fourths of the purchase priée 
and cash for one-fourth thereof , and also tendered the entire purchase 
price in cash. The objection that this tender was insufficient, because 
the widow did not sign the note, is untenable, because she signed the 
mortgage, and by the terms thereof released ail her interest in the 
premises, so that the guardian's note and mortgage gave the security 
stipulated in the contract. This objection was not made at the time 
of the tender. The sole reason then given by the défendant for the 
rejection of the oflfer was the unsound one that since the death of the 
original lessee his heirs were not entitled to exercise the option. In 
view of the fact that the widow thus signed the mortgage and re- 
leased ail her interest in the premises, it is not material, as has been 
before remarked, whether the right to exercise the option was reaî 
or Personal property, because al! the rights and interest therein and, 
thereunder hâve passed to the widow and heirs of the lessee, and they 
are ail parties to this suit. 

[3] 4. The county court had authority to empower, and it did em- 
power, the guardian of thèse minor heirs to exercise the option, and 
to purchase and pay for the land thereunder, either in cash or by pay- 
ing one-fourth in cash and giving a mortgage for the balance. 2 Kent's 
Comm. 230; McCoy v. Lane, 66 Neb. 847, 92 N. W. 1010; Laws of 
Nebraska 1905, c. 62, § 3. 

[4] The tender by the guardian of the purchase price in cash, and 
then again of one-fourth of the price in cash and three-fourths in his 
note and mortgage as guardian, secured on the property, was sufificient 
to exercise the option, because the heirs had the right to purchase 
under the contract, and hence to purchase with the only note and se- 
curity which they commanded. 

The decree below must accordingly be reversed, and the case must 
be remanded to the court below, with instructions to render a decree 
in favor of the complainants. 

And it is so ordered. 



558, 187 FBDEEAL EEPOETEB 

ERIE R. CO. V. WHITB. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 4, 1911.)' 

No. 2,068. 

1. CoTJETs (§ 36,3*)— Masteb and Servant (§§ 204, 228*)— A-CTion fou Injuk-t 

TO Employé— Ohio Statute— Assumption of Risk— Contbibutoky Nég- 
ligence. 

Act Ohio Feb. 28, 1908 (99 Ohio Laws, p. 25), relating to the liabillty of 
railroad companies for injuries to employés, and providing that sueh 
companies shall be llable for damages resulting from the injury or death 
of an employé, when such injury or death was caused by a defect in any 
rail or track required >y such company to be used by its employés, that 
any such employé shall not be deemed to hâve assumed the risk occa- 
Bioned by sueh defect, and that contributory négligence shall not bar re- 
covery when the négligence was slight and that of the employer was 
greater in comparison, but the damages shall be dlminished by the jury in 
proportion to the amount of négligence attributable to such employé, may 
be applled in the fédéral courts in Ohio, and in cases to which it applies 
abolishes entirely the défense of assumption of risk and also of contrib- 
utory négligence as an absolute défense in bar, substituting therefor the 
rule of comparative négligence. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. S 939 ; Dec. Dig. I 
36.'i;* Master and Servant, Cent. Dig. §§544, 670, 671; Dec. Dig. §§ 204, 
228.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Master and Servant (§§ 228, 263*) — Action fcb Injubt to Employé— 

Contributory Negligencï:— Ohio Statute. 

Such statute does not creiite an exception to the gênerai rule In rela- 
tion to contributory négligence, but prescribes a new rule, under which 
the question whether such négligence bars a recovery dépends on the 
character and extent of the contributory négligence; and where such 
négligence is pleaded as a défense, a spécial replication alleging its slight 
character is not necessary to authorize the court to apply the statute. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 668, 
670, 671, 860 ; Dec. Dig. §§ 228, 263.*] 

8. Master and Servant (§ 289*) — Action for Injury to Servant— Ques- 
tions FOR Jury— Proximate Cause op Injury. 

Tn an action against a railroad company for the death of an employé, 
who was killed while negligently walking between cars in a nioving train 
by having his foot caught because of the defective blocking of a guard 
rail, the question whether the proximate cause of the injury was the 
négligence of deceased in walking between the cars or the defective 
blocking held properly submitted to the jury under the évidence. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Action at law by Eliza J. White, administratrix of the estate of 
Howard White, against the Erie Railroad Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

Cushing, Siddall & Palmer, for plaintiff in error. 
Skiles, Green & Skiles, R. B. Newcomb, and A. G. Newcomb, for de- 
fendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
DENISON, District Judge. 

*For other cases see same tapie & § numbeb in Dec. & Àm. Diga. 1907 to date, & Rep'r Indexes 
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DENISON, District Judge. The administratrix (Hereinafter called 
plaintiff), in the interest of those dépendent upon the deceased, re- 
covered in the court below a judgment for damages resulting from 
his death. The action was based upon the négligence of the railroad 
Company (hereinafter called défendant) in not properly blocking a 
guard rail. Deceased was a switchman of considérable expérience, 
employed in the yards at Kent, Ohio. In the process of making up 
a train, the engine pushed back a string of several cars coupled to- 
gether, and it became White's duty to break the train at a certain 
point. He was seen walking alongside the train at this point as it 
was moving slowly to the rear, and he apparently tried, from this 
position, to operate the coupling. He was then seen to step between 
the cars, while they were still in motion. Later his body was found 
a little further along, crushed and mangled. One shoe was found 
near the guard rail, and its broken lacing indicated that the foot had 
been torn eut while the shoe was held fast. The action was brought 
and the judgment rendered upon the theory that the guard rail was 
blocked by a pièce of wood which, at the outer end, was toc thin, so 
that it left, between its upper surface at the edges and the lower part 
of the bail of the rail, space sufficient to catch and hold the projecting 
edges of the sole of a shoe, and that, as White was walking along, be- 
tween the moving cars, endeavoring to open the coupling, his foot 
was caught in this space, as in a trap. 

Aside from the question of fact as to the defective condition of 
the block, the substantial défenses were : First, that White's act in 
going between the moving cars was either itself the proximate cause 
of his injury or was contributory négligence; and, second, that a 
guard rail or a frog perfectly blocked is nevertheless dangerous, in 
that, even when the block is as thick as the flange of the vv'heels will 
permit, there is still danger of catching the sole of the shoe between 
the upper surface of the block and the under swell of the bail of the 
rail, so that the alleged defective blocking would only create a sli.ehtly 
greater degree of the same danger which must always exist, and hence 
the defect in the block did not break the proximate relation Connect- 
ing walking along between the cars as the cause and the injury as the 
eiïect. 

The case was tried upon issues made in terms of proximate cause 
and remote cause, rather than in terms of négligence and contributory 
négligence; but in the facts of this case we see no substantial distinc- 
tion between the différent terms. The recovery must rest upon the 
négligence of the défendant in performing its duty to provide a safe 
place to work, or the équivalent statutory duty, and whether it should 
be said that White's act in going between the cars was contributory 
négligence, or was an independent cause, intervening between the nég- 
ligent blocking and the injury, does not affect the resuit. 

Under the charge, the verdict of the jury amounts to a finding that 
the defective condition of the block was the proximate cause of the 
injury, and that the going between and walking along between the 
cars was not such proximate cause. 

[1] By an Ohio act approved February 28, 1908 (99 Ohio Laws, 
p. 25), and entitled "An act to qualify the liability of railrùad com- 
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panies for injuries to their employés," it was provided that every rail- 
road Company operating within the state should be liable for damages 
resulting from the injury or death of an employé, "when such in jury 
or death was caused by a defect in any * * * rail, track * * * 
required by such company to be used by its employés, * * * ^nd 
any such employé * * * shall not be deemed to hâve assumed 
the risk occasioned by such defect." The act further provided that 
contributory négligence "shall not bar recovery where the négligence 
was slight and that of the employer was greater in comparison, but the 
damages shall be diminished by the jury in proportion to the amount 
of négligence attributable to such employé. Ail questions of négligence 
and contributory négligence shall be for the jury." 

This statute was not referred to in the complaint, nor made the 
basis of any action at the trial ; but it seemed to us that it might hâve 
an important bearing on the questions involved, and we asked for and 
received, from counsel on each side, briefs regarding the statute and 
its application. 

No reason is assigned, and we observe none, why this statute does 
not, in the cases to which it refers, abolish entirely the défense of "as- 
sumption of risk," and abolish also the défense of contributory nég- 
ligence, as an absolute and invariable défense in bar, substituting there- 
for the rule of comparative négligence; nor why the substantive law 
of Ohio, thus established, should not be applied in the fédéral courts. 

Whether the provision that ail questions of négligence are for the 
jury should be held not to govern trials in the fédéral courts, and 
whether this provision attempts unlawfully to invade the province of 
the court, and whether "slight négligence" means only "lack of extra- 
ordinary care" — as defendant's counsel argue — ail are questions not 
now involved. 

Défendant had a rule forbidding employés to go between cars in 
motion. Plaintiff gave évidence claimed to show an abandonment of 
the rule. Défendant objected to the admission of this évidence, asked 
instructions to the effect that the évidence was insufficient to show 
such an abandonment, and assigns error because the évidence was 
admitted and the instructions refused. Thèse questions need not be 
considered on their merits, because the court charged that White's act 
in going between moving cars was négligent, and that, if such act led 
to his injury, he could not recover. The rule, if in full force, could 
give défendant no greater benefit than it received by this instruction. 
White's violation of an existing rule would not afïect the right of ac- 
tion, unless there was causal relation between the violation and the 
injury. 

The theory of the plaintiff's déclaration and proofs and of the sub- 
mission to the jury was that White's foot was caught and held in the 
defective blocking and thereby he was killed. Hère was the négli- 
gence counted upon. The jury found that this neghgence did exist, 
and that it did cause his death. In an action resting on this theory, 
and in the light of this finding, the fact that White went between 
moving cars, and while in that position walked along the track, could 
only be important as tending to establish contributory négligence; 
and ail of defendant's requests, exceptions, and assignments on this 
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subject are tased on the theory that White's négligent act, if it had 
a material part in leading to his injury, no matter how slight as com- 
pared with defendant's, was contributory négligence, and so would bar 
the action. This, as we hâve seen, is not the law in Ohio with référ- 
ence to an injury resulting from a defective track; and this defect, 
as established by the verdict, was of that character. 

[2] Defendant's counsel say that the statute on this subject must 
be disregarded, because it créâtes an exception to a gênerai rule, and 
that, when defendant's plea alleged White's contributory négligence, 
it was incumbent on plaintiff, by replication, to invoke the statutory 
exception, viz., the slight character of White's négligence, and that, 
in the absence of such replication, the statute cannot be applied. We 
do not so understand the situation. The statute does not leave the 
gênerai rule in full vitality with certain exceptions. It prescribes a 
new rule, with gênerai, average application. In every case the bar 
is to dépend, not on the existence of contributory négligence by plain- 
tiff, but on the character and extent of that négligence. The analogy 
of the rule that a plea of the statute of limitations need not négative 
the exceptions is not close. There the unusual circumstances of a 
particular case may take it out of a gênerai rule; hère the gênerai 
rule, as modified, itself alwavs must take account of the particular 
circumstances. We are satisfied that to require a spécial replication 
in order to authorize the court to apply the existing statute would be 
overtechnical. 

Defendant's requests and exceptions ignore this statutory change. 
It follows that there was no error, of which it can complain, in any 
charge or refusai upon the subject of contributory négligence, which 
charge or refusai rested on the theory that the common-law rule was 
still in fui! force. 

It is contended that a guard rail, perfectly blocked, présents a dan- 
ger of the same class, though less in degree, than the danger presented 
by this imperfect block, and hence that White was bound to anticipate 
the exact danger existing, and, under the rule of Gleason v. Rail- 
road, 73 Fed. 647, 19 C. C. A- 636, cannot recover. We think, rather, 
that it falls into the class of a rail with no block at ail, considered in 
Railroad v. Craig, 73 Fed. 642, 19 C. C. A. 631. Indeed, it is rather 
worse than no block at ail, because it présents a superficial appearance 
of safety, and invites the switchman to step upon or over it, if neces- 
sary. It is, ampli fying the comparison, not only a trap, but a baited 
trap. 

Defendant's counsel, relying on the analogy of the Craig Case, urge 
that the jury should hâve been permitted to find whether the risk from 
a perfect blocking and the risk from this block were in fact of the 
same class, and should hâve been instructed that, if they were of the 
same class, plaintiff could not recover. If the instructions given are 
not substantially équivalent to this, the point was not raised by any 
request, and is not supported by exception or assignment. 

[3] Considering ail the facts and the force to be given the Ohio 
statute, the controlling question must be whether the proximate cause 
of the injury was the présence of the defective blocking or the walking 
along between the cars in motion. The circumstances permitted the 
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inference, as of fact, that such walking along a track and over rails 
in good order would not hâve resulted in the injury, but that the de- 
fective blocking was an indépendant, intervening condition directly 
responsible, or, on the other hand, the inference that such walking along 
between the cars in motion was, of itself, essentially responsible, and 
that the blocking was an incidental condition of aggravation. Hav- 
ing received careful and proper instructions, the jury drew the former 
inference, and, under the circumstances of this case, we cannot say 
that such inference was unauthorized. 

The judgment below is afifirmed, with costs. 



OWSLEY et al. v. YERKES et al. 

(Circuit Court of Appeals, Second Circuit. April 10, 1911.) 

No. 227. 

WiLLS (§ 212*) — ^AGEEEMENTS— CONSTEUOTION. 

An agreement between a vvidow, wlio daims against the will of her 
deceased husband, and 1ns exeeutor and heirs, by vvhicli the widovv is 
to reeeive a certain share of the estate after payment of debts, and au 
addltional ' sum after payment oî legacies, and in which she agrées not 
to Instltute nor prosecute any further litigation against the exeeutor <>r 
estate, "except * * * for the purpose of securing any rlghts of hers 
hereunder," does not debar her trom maiutainiug a suit to enjolu tiie ex- 
écuter from taking any action which she may deem detriniental to the 
estiUe, and which would therefore directly affect her interests under the 
contract. 

[ÏJa. Note.— For other cases, see Wills, Dec. Dig. § 212.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Louis S. Owsley, personally and as exeeutor of the 
will of Charles T. Yerkes, deceased, and others, against Mary Adelaide 
Yerkes and Geojçe W. Young. Decree for défendants, and complain- 
ants appeal. Affirmed. 

See, also, 185 Fed. 686. 

Wetmore & Jenner (W. O. Underwood and Laurence E. Sexton, of 
counsel), for appellant Owsley. 

Charles O. Brewster, for appellant Yerkes. 

James Russell Soley (CarroU G. Walter, of counsel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Charles T. Yerkes, a résident of Chicago, 
died December 29, 1905, leaving a last will, against which his widow 
claimed. There followed a séries of acrimonious contests between her, 
the exeeutor, and the heirs, which finally resulted in the exécution of 
an agreement dated, November 11, 1909, between the exeeutor of the 
first part, the heirs of the second part, the widow of the third part, 

*For other cases see same.topic & § nUmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and George W. Young, described as the banker, of the fourth part; 
he having an irrévocable power of attorney to represent the widovv in 
the affairs of the estate and an interest in her share. The preamble 
recited : 

"Whereas, the exécuter and helrs claim that the said Charles T. Yerkes died 
seised and possessed of certain real estate In the state of New York, and 
certain Personal property contalned in the buildings situated thereou, which 
claims are dlsputed by the widovv, who on her part claims to own the same ; 
and 

"Whereas, other controversles hâve arlsen, and are likely to arlse, between 
the wldow and the said exécuter and helrs, and ail the parties hereto belleve 
that it îs for the best interests of ail parties interested in said estate of 
Charles T. Yerkes that the said claims and controversles be compounded and 
settled, and for the purpose of avolding ail further controversles lietween the 
parties hereto, and of securlng a more speedy and advantageous settlement of 
said estate." 

The parties then went on to agrée that the widow should admit the 
title of the décèdent to the realty and personalty in New York City, 
and should receive the présent value of her dower in the realty and 
one-third of the net proceeds of sale of the personalty; also that she 
should be entitled to one-third of the personal estate, after paying the 
debts, less whatever she should hâve received from the sale of per- 
sonalty in New York City and after payment of legacies to the addi- 
tional sum of $400,000. The other material articles are : 

"Seventh. — The parties hereto severally agrée to take ail proceedlngs and 
to do ail acts and exécute ail papers necessary or convenlent for the purpose 
of carrying out the ternis and intent of this agreement, and that they will 
not appeal from the order conflrming this agreement referred to in paragraph 
first hereof." 

"Ninth. — The wldow shall not direetly or Indirectly Instltute or prosecute 
any further lltlgation agalnst the exécuter or the estate, except that it is un- 
derstood and agreed that this agreement shall not lu any way lirait or affect 
the right of the widow to instltute or prosecute any action or proceeding 
necessary or proper to enforce this agreement, or a deeree conflrming the same 
or the terms thereof, or for the purpose of securlng any rights of hers here- 
under; nor shall this agreement In any way liniit or affect the right of the 
widow to assert any rights or claims whlch she may hâve walved in or pur- 
suant to this agreement, In case pf a fallure to obtain the order as provlded 
in paragraph flrst hereof; and she is not otherwise, direetly or indirectly, 
to interfère with the due and prompt settlement of the estate, or to take or 
prosecute any appeals from any erders duly entered hy the probate or Surro- 
gate's Court having .lurisdlction of the suhject-matter. The purpose of this 
agreement Is to avold ail further litlgatien between the varions parties In 
Interest, except as hereln provided, and to effect a settlement of disputes and 
to Insure the co-operation with the executor of ail parties In Interest in secur- 
lng the best results in the settlement of the estate." 

This agreement was consented to by the creditors and duly con- 
firmed by the probate court of Cook county, 111., and the widow with- 
drew ail pending proceedings and objections against the executor, and 
received the value of her dower, $163,362.89, and one-third of the net 
proceeds of the .sale of the personalty, $623,587.39. Whether the es- 
tate will be able to pay the debts and legacies dépends upon the admin- 
istration of the remaining assets, which consist principally of securi- 
ties having no market value. 
187 F.— 36 
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In December, 1910, Louis S. Owsley, as exécuter of the will and 
as ancillary executor of the estate in the state of New York, and the 
heirs, as complainants, filed the bill in this case against the widow and 
Young, as défendants, alleging: That the estate owned over $4,000,- 
000 of bonds and other underlying securities of the Chicago Traction 
Company, that it claimed that the Chicago Railways Company was 
liable to pay the bonds, and that almost ail of them were held by credi- 
tors of the estate as collatéral security. That after the exécution of 
the agreement of November 11, 1909, the executor applied to the pro- 
bate court of Cook county, 111., for leave to deposit the bonds under 
a certain reorganization agreement, which application the widow op- 
posed, and no order has been made by the court. That subsequently 
the executor filed another pétition in the same court, asking leave to 
compromise the claim of the estate against the Chicago Railways Com- 
pany by exchanging the consoHdated bonds for securities of the Rail- 
ways Company, and aiso for leave to pay an assessment of the reor- 
ganization committee, with which certain of the securities had been 
deposited. This pétition the widow likewise opposed, and no order 
has been made by the court. That subsequently another pétition was 
filed in the same court on the same gênerai Unes, to which the widow 
objected, and which has not been heard, and that she threatens to ap- 
peal from any order made by the court over her objection. 

The bill further allèges that the executor, with the consent of the 
pledgees, had arranged to sell the Consolidated bonds to the Railways 
Company at 30 per cent., and that the widow filed a bill in the circuit 
court of Cook county, 111., against the executor, the Railways Com- 
pany, and the pledgees, under which she obtained an order restraining 
the said sale, and also filed a similar bill in the Suprême Court of New 
York for the county of New York against the executor and the 
pledgees in New York, under which she obtained a similar restraining 
order. The bill further allèges that thèse acts of the widow were 
instigated by the défendant Young, were in violation of her agree- 
ment, and that both défendants threaten to commit similar acts, to the 
irréparable damage of the estate, and prayed for an injunction re- 
straining them from instituting or further prosecuting any litigation 
against the estate, or against Owsley as executor or as ancillary exec- 
utor, or from interfering with the administration of the estate, except 
as specifically permitted to do so by the agreement of November 11, 
1909. 

Both défendants demurred to the bill, on the ground that it was 
without equity and the court without jurisdiction. The court below 
sustained the demurrers. 

The contest involves several important questions, which hâve been 
elaborately discussed in the brie f s, but turns in the first instance on 
the construction of article 9 of the agreement of November 11, 1909. 
It may be analyzed as f oHows : 

"The widow shall not directly or indirectly instltute or prosecute any fur- 
ther litigatlon against the executor or the estate, 

"Except that it is understood and agreed that this agreement shall not In 
any way Umit or afCect the right of the widow 
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"(1) To institute or prosecute any action or proceeding necessary or proper 

"(a) To enforce this agreement, or a decree conflrming the same or the 
terms thereof, or 

"(b) For the purpose of securing any riglits of hers hereunder ; nor 

"(2) To assert any rights or claiius whicli she may hâve waived ia or pur- 
suant to this agreement in case of a faillira to obtain the order as provided 
in paragraph first hereof ; and she is not othervvise 

"(1) iSirectly or indireetly to interfère with the due and prompt settlement 
of the estate, or 

"(2) To take or prosecute any appeals from any orders duly entered by the 
probate or Surrogate's Court havlng jurlsdiction of the subject-matter. 

"The purpose of this agreement is to avoid ail further litigation between 
the various parties in iuterest, except as herein provided, and to eflfect the set- 
tlement of disputes and to insure the co-operation with the executor of ail 
parties in interest in securing the best results in the settlement of the estate." 

The complainants construe this article as meariing that the widow 
may assert her individual personal rights under the agreement and in 
the estate against the exécuter, the estate, or the heirs in whatever man- 
ner she may be advised, but that she contracts not to interfère with or 
intermeddle in the gênerai administration of the estate by virtue of her 
interest in it. The défendants, on the other hand, contend that she 
may take whatever steps she thinks proper to secure any of her rights, 
one of which is to see that the gênerai administration of the estate is 
such as to insure the payment of debts and legacies and so secure as 
far as possible her right to one-third of the personal estate and to the 
additional sum of $400,000. 

The complainants' construction seems consistent with the gênerai 
purpose of the agreement and with the particular language of article 
9, except the provision, "or for the purpose of securing any rights of 
hers hereunder." This clause certainly sustains the défendants' con- 
tention, if literally construed, although the efïect is to make ail the 
other exceptions in the article unnecessary to the widow, and to deprive 
the waiver of any value to the complainants. Still, construed as com- 
plainants contend, the clause is invalid as against public policy. The 
widow would be bound to stand by and see the executor waste or give 
away the estate. If an executory contract to submit one's rights to 
arbitration or to a particular court cannot be enforced, a fortiori a 
contract not to protect one's rights in any way or in any court cannot 
be enforced. Insurance Co. v. Morse, 20 Wall. 445, 22 L. Ed. 365 ; 
Nute v. Hamilton Insurance Co., 6 Gray (Mass.) 174; Cobb v. Insur- 
ance Co., 6 Gray (Mass.) 192. An intention to contract in violation 
of law should not be lightly imputed to the parties. 

Indeed, there may be a question whether the whole agreement does 
not become invalid upon the complainants' construction, because it is 
not separable, so that we can say just what part of the complainants' 
covenants is applicable to this as distinguished from the other cove- 
nants of the widow and enforce the rest. 9 Cyc. 566; Trist v. Child, 
21 Wall. 441, 452, 22 L. Ed. 623; Meguire v. Corwine, 101 U. S. 
108, 25 h. Ed. 899; Union Life Insurance Co. v. Berlin, 90 Fed. 779, 
33 C. C. A. 274. Thèse cases involve stipulations in violation of stat- 
utes; but the same reasoning would apply to stipulations which are 
unenforceable and void as against public policy. 

We adopt the construction of the défendants, as consistent with the 
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words used by the parties and with an intention on theîr part tliat does 
not violate the law. 

Decree affirmed, with costs. 

LACOMBE, Circuit Judge. I concur in the conclusion that the con- 
struction of the clause contended for by the défendants is the correct 
one, and for that reason hâve not examined the question of public 
policy, and do not now express any opinion thereon. 



SALMON et al. v. AUSTE.O-AMERI0AN STAVE & LUJIBER CO., Limited. 

(Circuit Court of Appeals, Second Circuit. April 10, 1911.) 

No. 1S8. 

1. Principal and Agent (§ 103*) — Powebs or Agent — Implied Authoimtt. 

After eorrespondeuce between défendants, in New York, and plalntiff, 
wliicli operated a sawuiill in Louisiana for the manufacture of cotton- 
wood lumber, with référence to the purchase by défendants of lumber 
to be eut by plaintllï during the ensuing season, défendants sent an 
agent to Louisiana, who slgned an agreemeiit in his own name for a 
contract to be drawn by défendants later, by which défendants were to 
purchase at stated priées ail the better grades eut by plaintifC during 
the season, and to nialte monthly advances on tlie eut of tlie preceding 
nionth until the luinber was cured and shipped. It was further pro- 
vided that défendants should also nialve monthly advances, by way of 
loan, on ail the lower grade lumber eut by plaintiff, which was more than 
half the entire eut, the same to be repald as plaintiff should sell and 
ship such lumber. Hcld, that the agent had no implied nor apparent 
anthority to make a contract containing such an. unusual provision, no 
such tlinig having been mentioned in the eorrespondeuce, and that in 
the absence of ratification the agreement was not hinding on défendants. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. § 103!*] 

2. Principal and Agknt (§ 170*) — Unauthoeized Conteact of Agent — 

ItATIFICATION. 

Tn View of the fact that the so-called agreement was In the form of a 
letter from plaintifC to défendants, that it was signed by the agent in- 
àividiially, and provided for a formai contract to be drawn by défend- 
ants, a delay of five days after its rcceipt before answering It did not 
amount to a ratification. 

lEd. Note. — For other cases, see Principal and Agent, Cei.c. Dig. §§ 638- 
643; Dec. Dig. § 170.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Action at law by the Austro-American Stave & I,umber Company, 
Limited, against Hamilton H. Salmon and another. Judgment for 
plaintiff, and défendants bring error. Reversed. 

See, also, 179 Fed. 1021. 

Charles J. McDermott (Bartow S. Weeks and Thomas G. Flaherty, 
of counsel), for plaintiffs in error. 

Bernard G. Heyn (Henry L,. Stimson, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. The proof shows that the grades of 
millcut cottonvvood lumber are four in number, box boards, firsts and 
seconds, sélects, and box common ; also that in cutting up the box 
common will be a Httle over one-half (in measurement) of the entire 
product. It is conceded in plaintifï's brief that of the total eut con- 
templated in the aheged contract the vahie of the combined quantities 
of the first three grades would be about $69,000 and the value of the 
box common would be about $40,000. 

The paper which is relied upon as showing the terms of the alleged 
contract is in the form of a letter, dated Shreveport, La., April 26, 
1904, addressed to défendants in New York, and signed by the man- 
ager of plaintifï's mill, who had authority to make contracts of sale. 
The Mr. Gott referred to in the letter was a représentative of défend- 
ants who had corne to Shreveport from New York in référence to the 
sale of plaintifï's 1904 eut. The important parts of the letter are as 
f ollows : 

"We eonfirm herewith our verbal agreeinent made witli your Mr. lîarry J. 
Gott. We agrée to sell to you and you agrée to Imy from us ail the sélects 
and the flrsts and seconds and box boards contained in our eut of cottonwood 
lumber beglnning from May 1, 1904 and ending Dec. ."îl, 1904. this eut to con- 
sist of the maximum of eight million feet in ail. The priées will be as fol- 
lows: $17 for sélects, $20 for firsts and seconds, and .$25 for box l'oards. Thèse 
priées are for 1,000 feet board measure f. o. b. cars, Shreveport. Net cash. 
You will advance to us on each first of the month for the month previous on 
this contract $10 per 1,000 feet board measure on basis of log run mill cuti4 
or No. 3 common eut. This advance to be made on ttie box common lumber 
which is not sold under this contract, in considération of a rate of 6 per 
cent, interest, and on the other lumber, will say sélects and better, the ad- 
vance is made free of interest. The lumber is to be well manufaetured 
and sawn * * * so as to be one inch thick wlien dry. The lumber is to be 
well piled by us in our mill yard. The advance of $10 per 1,000 feet board 
measure bas to be based upon the measurement of our inspeetor as said lum- 
ber is sawn, after allowing .5 per cent, for slirinkage for drying. The pay- 
ment is to be made in such a way that we will draw sight draft on you, at- 
taehing to the said draft a bill of sale for the lumber eut during the month. 
* * * AU the lumber under this contract, sélects and better, bas to be 
shipiied and pald for in full inslde of six months after it is eut." 

After provisions for revision of measurement, segregating, number- 
ing, and marking each pile subject to advance, inspection, and loading 
on cars, the contract proceeds : 

"The advance of $10 per 1,000 on box lumber whicli grade is not sold under 
this contract, has to be repaid to you according to shipineiits made at the end 
of the month, including the 6 per cent, interest less the différence in the 
priée of the sélects and better shipped ont during the month. For instance, 
If we ship out 500,000 feet of box lumber during one month, we bave to pay 
back to you at the end of the month $5.000 plus 6 per cent, interest on this 
.$5,000. From this amount is to be dedueted the différence between the $10 
and the price agreed upon the sélects and better shipped out during the said 
month. On account of the short time your Mr. Gott had to spend hère, we 
leave it to you to draw up a contract under the terms mentioned in this let- 
ter, and we agrée to sign and return it to you." 

There is a sharp conflict of testimony as to what took place vvhen 
this paper was drawn up ; but, the verdict being for plaintifif, we must 
accept the narrative of Kobler, its manager. The writing embodied 
correctly thf terms of an agreement between himself and Gott, it was 
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signed "The Austro-American Stave and Lumber Company," by Kob- 
ler, and Gott also signed with his own name, "H. J. Gott," in the 
présence of a witness who also signed. There was a carbon copy. 
Gott took the original away with him. 

[ 1 ] The first question raised in the case was whether Gott had any 
authority, or any apparent authority, to enter ino this contract on be- 
half of the plaintiff. He was a young man of 27, sent down to Shreve- 
port by défendants after some correspondence between them and the 
plaintiff. Examination of the alleged contract shows that it is a pe- 
culiar one. It provides for the sale, purchase, and delivery of lumber 
to be eut, .which shall be of certain specified grades. It further pro- 
vides for advances on account of the purchase price to be made from 
time to time as such lumber is eut, and also for measurement, in- 
spection, shipping, etc. Ail thèse clauses are usual in contracts of 
this sort, and any one who had apparent authority from another per- 
son to purchase lumber for such other might very well be supposed 
to hâve authority to bargain as to those provisions, as to when ad- 
vances should be made, in what amounts, etc. But this document con- 
tains other provisions which are certainly unusual. It requires the 
purchaser of the higher grades to make advances, not only on the 
monthly eut of such grades, but also on the monthly eut of the lower 
grade, which he had not agreed to buy. And this lower grade, as we 
hâve seen, is more than one-half of the total amount of lumber eut. 
In other words, at the end of each month the purchaser is to pay 
part of the purchase price of the lumber eut for him during that 
month, and is also to lend to the seller a sum of money, at the rate 
of $10 per 1,000 feet board measure for ail box common lumber eut 
by thé seller for his own use or to be sold by him to some one else. 
For this loan the seller is to pay interest at 6 per cent, until it is re- 
paid. Moreover, the time of such repayment is left uncertain. The 
language is, "If we ship out .SOO.OOO feet of box lumber (common) 
during one month we hâve to pay back to you at the end of the month 
$5,000 plus 6 per cent, interest," but there is no guarantee that 500,000 
feet, or even one foot, will be "shipped out" in any particular month. 
If the seller were not able to find a purchaser for his box common 
month by month as it was eut, it would not be shipped out, and it 
would soon come to pass, that, besides paying advances on their own 
lumber, défendants would be loaning plaintiff many thousands of doln 
lars to enable it to carry its lumber and to continue cutting more of 
it to sell to some one else. 

We are clearly of the opinion that Gott's assent to this proposai 
cannot be held to bind défendants, unless the record discloses apparent 
authority to make some such unusual contract. His own déclarations 
as to his own powers cannot, of course, prove his authority or even 
his apparent authority. Référence must be had to the statements of 
the principals who sent him to Shreveport as their agent. AU that 
the record discloses is the f ollowing : 

In October, 1903, défendants wrote to plaintiff asking what it manu- 
factured and lowest cash priées. Reply was sent November 2, 1903, 
stating that it eut cottonwood, and giving a price. Défendants next 
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wrote March 17, 1904, asking if plaintiff was going to hâve any cot- 
tonwood lumber to offer that year, and also quantity and best priées. 
In reply plaintiff wrote: 

"Our eut beginnlng May Ist is not sold yet. We are manufacturing about 
1,000,000 feet a nioiith. Before we quote you a priée, wc would ask whether 
you are willing to buy the vvhole eut, or only a llmited quantity. We will 
theu submit you our price for log run or on grades." 

Défendants replied Mardi 29, 1904, that the amount handled might 
dépend on the price, etc., and asking for prices "both for log run, 
mill cidls eut, and also on grades." l'iaintiff replied April Ist, stating 
that it would sell itscut on the following conditions: 

"Quantity subject to the stage of tbe Ked river, l)ut ail we are aide to eut 
from May Ist until Deeeniber 30th, not e.xeeeding 8,000,000 feet. Triées : 

If or Box Comnion $14.50 

" Sélects 17.00 

" Firsts & Seconds 20.00 

" Box Boards 25.00 

" * * * Payaient, $10 per 1,000 at the end of each niouth as per miU 
scale. We to insure the lumber for four nionths; you to pay tlie balance at 
tlie rate of .$450 at the expiration of four nionths. if the luiuber is not shipped 
at this time. The further paynieiit to be niade wheu the cars are shipped. 
We would rather sell nilll rmi, but this would complicate this affair, as you 
do not know what kind of logs we are cutting and sawing. but neither do we 
know in advanee. But, If we sell on grades, there would be no controversy 
about the quality of the logs." 

Défendants telegraphed April llth, "Our représentative will see you 

latter part of this month," and wrote April 12th : 

"Our Mr. Harry T. Gott leaves hère on the 20th — should reach your place 
about 25th or 2eth — and we would like to leave the matter open until lie 
gets there, and so that we cun see your lumber, etc. In the meantlme, will 
you kindly give us an idea of about tlie percentage of the différent grades in 
your monthly eut, and also about what percentage of good lumber would 
run 6 and up 10 and up and 15 and up wide." 

To this request plaintiff on April 15th replied: 

"Regarding the way our lumber is running: This dépends very much upon 
the quality of the logs we are sawing, and espeeially upon the stage of the 
river. If we bave high water, as at présent, we are able to bring our large 
logs down the river, wliieli niake a greater percentage of firsts and seconds 
than the smaller ones. » * * Since the first of February we bave beeii able 
to bring down only sonie sniall logs. which give good box tiinber, but few 
sélects and better. We thinlv that, without making any guarantee, the lumlier 
which we will saw from Jlay Ist will run 35 per cent, and better sélects and 
better. Balance box comniou." 

This letter was received before Gott reached Shreveport. Exeept 
for his own statements, there was nothing other than the above cor- 
respondence and such inferences as might reasonably be drawn from it, 
to indicate what authority Gott had to enter into contracts for his 
principals. Assuming that there was suffieient to elothe him with ap- 
parent authority to make a binding contract on the Unes indicated in 
the correspondence, or even with additional détails such as are usually 
found in contracts for the purchase of lumber, we are satisfied that no 
reasonable construction of the correspondence would warrant the con- 
clusion that Gott was apparently authorized to agrée that his principals 
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should, besides making advances on their own lumber at $10 per 1,- 
000, loan several thousand dollars to the mill owner for an indefitiite 
period in order to enable it to keep its mill going. 

[2] The next question is whether the contract which Gott iinder- 
took to make was subsequently ratified by défendants. The alleged 
contract was signed and taken away by Gott on April 26th ; but he 
delayed forwarding it to défendants until the 28th or 29th, when he 
mailed it in Memphis. It appears to hâve reached them May 2d or 3d. 
On May 7th (Saturday) they wrote to plaintiff : 

"We are in reeeipt of your letter of the 26th ultlmo tlirough onr Mr. Gott. 
[This letter is tlie alleged contract, whicli was in tlie forui of a letter.l It 
only reached us the flrst of the week. We hâve not had tlme to go thor- 
onghly through tlie forni of contract that you wish to make witli us, but we 
will wrlte you fully on ilonday regardlng it. Would state, however, that 
there are some niatters that will hâve to be clianged hefore we eau agrée to 
this, especially in regard to payments of mouey on lumber sawn for other 
people, etc. * * * •\^^e will, however, do our hest to offer you a contract 
agreeable to both sides." 

Neither in this letter nor in any subséquent one is there an express 
ratification. It is contended, however, that défendants must be held 
to hâve ratified, because they did not disafifirm Gott's action promptly 
upon being it)formed of it. In view of the last clause in the alleged 
contract to the efïect that "a contract under the terms mentioned in 
this letter" was to be drawn up, and of the fact that Gott signed bis 
own name and not défendants', we think that it vi'as not unreasonable 
to wait five days before sending the letter of May 7th. Plaintiff sent 
a notification, dated May 3d, that the eut of the day before was a cer- 
tain number of feet. It was the reeeipt of this, probably on the 5th, 
that induced défendants to give the notice of May 7th, and we think 
their action was sufficiently prompt. 

The judgment is reversed. 



CHESAPEAKE & O. RY. CO. v. HAWKIXS, Sheriff. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1911.) 

No. 1,016. 

1, IlAii,K0ADS (§ 376*) — Tnjueies to Tcespassers— C.vre Requirbd— Inten- 

TIONAL InJUEY. 

In an action for injuries to a trespasser on a railroad right of way, 
plaintiff, iu order to recover, is bound to show a want of ordiuary care 
to avoid in.1ury to him after his péril was discovered by the operatives 
of the train, but is not bound to show that his injury resulted from ma- 
licious or intentional wrongdoing ou the part of such operatives. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1275-1279; 
Dec. Dig. § 376.*] 

2. Raileoads (§ 401*) — Persons on Rigiit or Way— Trespassers— Deatii— 

Instructions. 

In an action for death of a trespasser on a railroad bridge in endeavor- 
Ing to escape from an approaching enginp, an instriiction that the burden 
was on plaintiff to show that deeeased was on the trestle, that he wa?. 
discovered by the trainmen, and that, knowing he could not get ofC the 

•For other cases see same topio & § nitmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bridge In tlme to avold In jury, they wlllfully and recklessly Injured hlm, 
was properly refused, as requiring too hlgh a degree of proof, both in re- 
quiring proof that the tralnmen knew that décèdent could not get off the 
bridge in tlme to avold injury, as well as that they willfuUy and recli- 
lessly injured hlm. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 401.*] 

8. Raileoads (§ 401») — ^Trespassers—Death— Instructions. 

Where, in an action for death of a trespasser while attempting to es- 
cape from a railroad bridge in front of an approaehing engine, the court 
charged that plalntlff was a trespasser and was négligent in being where 
he was, and that under such circunistances the operatives of the engin» 
owed hlm no duty until they discovered him in péril, and then owed hlm 
the duty not to wantonly injure hlm, the court dld not err in omlttlng 
from Its gênerai charge on the duty owed to décèdent after hls dlscovery 
by defendant's servants that they owed him no duty except not to wan- 
tonly injure him. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 401.*] 

4. IlAiLROADS (§ ,391*) — Trespassers on Bridge— W ANTON Injubt. 

Defendant's engineer saw décèdent wallving over a railroad bridge In 
front of the engine when it was runnlng only two or three miles an hour ; 
and, while décèdent ran and was endeavorlng to get off the bridge before 
being overtalien, the engineer in a spirlt of levlty approached close to dé- 
cèdent, rang the bell, and blew the whistle expectlng hlm to escape, and 
not anticlpatlng that he would jump to the slde of the track on Insecure 
cinders at the end of the bridge, and fall to the rocks below, as he dld. 
Held, that such conduct was wantonly négligent and a breach of the en- 
gineer's duty. 

[Ed. Note.— For other cases, see Rallroads, Cent Dig. §S 1326-1330; 
Dec. Dlg. § 391.*] 

6. Railroads (§ 391*) — Death of Trespasser— Willfui. Injubt— Knowledoï 
or Employés. 

Décèdent, while trespasslng on defendant's railroad bridge, was fol- 
lowed by an engine, the operatives of which, on seeing that he could not 
escape, followed close to him, blowlng the whistle and ringlng the bell, 
causing him to run to reach the opposite side, and, as he dld so, he 
jumped to the side of the track on certain loose cinders, and, thèse giving 
way, caused him to fall on the rocks below. Held that, if the act of de- 
fendant's engineer was the proximate cause of decedent's death, défend- 
ant would not be relieved from liability by the fact that the engineer dld 
not know that the embankment at the end Of the bridge was Insufficient 
to hold decedent's weight when he stepped on it. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 1326-1330; 
Dec. Dlg. § SOI.*) 

6. Railroads (§ 3S6*) — Trespassers— Death— Contributory Négligence. 

Décèdent havlng made an honest effort to escape in a reasonably pru- 
dent way, performed the légal duty imposed on hlm, under the rule that 
persons In great péril are not requîred to exercise the care that wo,uld 
ordinarily be characterlstic of a prudent man. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 1295; Dec. Dlg. 
I 386.*] 

In Error to the Circuit Court of the United States for the Southern' 
District of West Virginia, at Huntington. 

Action by E. B. Havvkins, sheriff and administrator of Samuel C. 
Delay, deceased, against the Chesapeake & Ohio Railway Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

•For other cases see same toplc & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
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Simms, Énslow, Fitzpatrick & Baker, for plaintiff in error. 
Dillon & Nuckolls and C. W. Osenton, for défendant in error. 

Before PRITCHARD, Circuit Judge, and DAYTON and CON- 
NOR, District Judges. 

CONNOR, District Judge. This action was prosecuted by défend- 
ant in error, hereinafter called plaintiff, against plaintiff in error, here- 
inafter called défendant, for recovery of damages sustained by the 
death of his intestate, Samuel C. Delay, caused by the alleged négli- 
gence of the defendant's employés. The facts material to the disposai 
of the assignments of error are simple. The Chesapeake & Ohio Rail- 
way bridge at Gauley station is 558 feet long between the abutrhent 
and 54 feet above the water of New river. The station on the East 
side of New river is 400 feet from the abutment. The framework 
and supports of the bridge are ail underneath, and nothing on top ex- 
cept rails and railroad ties. The ties do not extend out a sufficient 
distance on either side of the rails to afford room for a train to pass 
a person on the bridge. A high hill or embankment runs up to the 
abutment of the bridge on the west side of New river for quite a dis- 
tance, which bank is almost perpendicular. This bank did not extend 
out more than 12 or 15 inches beyond the ends of the ties, and was 
iàlled out to the edge of the bank with loose cinders. On the 22d of 
April, 1905, Samuel C. Delay, 19 years of âge, started to walk over 
this bridge from the station on the east to the west side of New river. 
He had reached about the middle of the bridge, when a shifting en- 
gine, which was standing by the station and in plain view of Delay, 
was started across the bridge. There is évidence to the effect that, 
when the train started across the bridge, Delay was walking — there 
was nothing to obstruct the view of the engineer — that Delay started 
to run when the train started, and as the train increased its speed he 
increased his. One witness says that, when the engineer was crossing 
the bridge, the crew were "ringing the bell, and, if I ain't mistaken, 
they were opening the throttle and shutting it off, and running it up 
and shutting it off a few times. I do not know how many times they 
done it." Another witness says that they were "laughing and hollow- 
ing, and ringing the bell and blowing the whistle." Delay "was run- 
ning for his life it looked like." The witnesses differ as to the dis- 
tance the engine was from Delay as he reached the end of the bridge 
and jumped off — some say "ten or twelve" — others "six or eight feet 
from him." Taggart, a witness for the défendant, says he was "about 
150 feet" from the engine. Several of plaintiff 's witnesses say that 
the engine was running at a "high rate of speed," whereas the engi- 
neer for défendant says that the engine was moving at from "two to 
three miles an hour" ; that Delay was not running at the time he lef t 
the track; that when he left the bridge Delay was 200 feet ahead of 
the engine; that when he saw them he "slowed up." Mrs. Shanlon, 
a witness for plaintiff, testified that the engineer told her, after the 
accident, "that he was just running for fun; that he would not hâve 
had it happened for anything; that he was sorry for it, for what he 
did." The uncontradicted évidence is that, as Delay reached the end 
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oi the bridge, he stepped off the track onto some cinders, which gave 
way, he fell down the embankment, and received injuries which re- 
sulted in his death. At the close of the testimony defendant's coun- 
sel asked the judge to instruct the jury that they should return a ver- 
dict for défendant. This, for manifest reasons, the court could not 
upon fundamental principles and the uniform décisions of the courts 
do. Taking plaintiff's and such portion of defendant's testimony as 
was not contradictory thereof, vvith ail reasonable inferences to be 
drawn therefrom, to be true, the employés of défendant were not only 
négligent, but wantonly ran down plaintiff's intestate to his death. 
This ruling brings us to the question whether the court below was in 
error in declining to give the following instructions submitted in due 
time by défendant: . ,,,, .. -- , 

"(2) The court instructs the jury that the railroad corapany, the défendant 
in this case, owed no duty to Samuel C. Delay, if they beîleved from ail of 
the évidence that he was a trespasser on the bridge of the défendant Com- 
pany, except that the law requires that after the péril of the said Samuel C. 
Delay was actually discovered that those In charge of the train will use rea- 
sonable diligence to prevent injuring him, and if they believe from ail of the 
évidence that such reasonable diligence was used and the said Samuel O. 
Delay had ample time, or although he did not hâve ample time to save hlm- 
self, that the action of those in charge of the engine was not wanton, mali- 
cious, or intentional that they should flnd for the défendant. 

"(3) The court instructs the jury that the burden of proof In this case Is 
on the plalntiff to show that when Samuel C. Delay was on the trestle that 
he was discovered by the trainmen in charge of the engine, and that it was 
known to the men in charge of the engine that he could not get ofî the bridge 
in time to avoid Injury, and that the said trainmen willfully and recklessly 
Injured him, and unless they believed this from ail of the évidence by a pré- 
pondérance thereof that they shall flnd for the défendant." 

[1] The rule or measure of care required to avoid injuring a tres- 
passer iis correctly stated in the prayer for instruction No. 1, but does 
not sustain the conclusion that the conduct on the part of defendant's 
employés must be "wanton, malicious, or intentional." No court, so 
far as we are advised, bas held a trespasser to proof of malicious or 
intentional wrongdoing as the foundation for the recovery of injuries 
sustained for the conduct of défendant. 

[21 The vice in the second prayer consists in imposing upon plain- 
tif? the burden of showing "that it was known to the men in charge of 
the engine that intestate could not get off the bridge in time to avoid 
injury and that the trainmen willfully and recklesslv injured him." 
This instruction for manifest reasons could not hâve been given — 
hence the assignment of error for that the learned judge declined to 
do so cannot be sustained. The second assignment of error covers 
exceptions 1, 2, and 3, included in the request to instruct the jury to 
answer the issue for défendant. 

[3] The third assignment invites an examination of the instruction 
given by the court in two respects : 

"(a) That part of the said gênerai charge that speaks of the duty owed to 
plaintiff's intestate, after discovery by the servants of the défendant in that 
it does not say that after such discovery the said servants of said défendant 
owed him no duty except not to wantonly injure the said plaiutitt's intestate." 
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We do not think that, in the light of the language used by the 
learned judge, the instruction is open to this criticism. lie said to the 
jury: 

"The plaintiffs intestate, It is admitted, was upon the bridge of tlie défend- 
ant Company. He was hluiself négligent in being tUere. Ile was a ti'espasser. 
Under those eircunistances the couii)any, or it.s employés, vvho ooiiducted Its 
train, owed him no duty until tliey discovered hini in péril, if he was. Vi'heii 
they did disedver hini In péril, if he was in péril, they owed to liim the duty 
not to wantonly injure him." 

This, we think, the correct measure of duty imposed upon défend- 
ant 's servants. 

[4] After discovering a trespasser upon the track, the defendant's 
employés certainly may not wantonly run him down. There is abun- 
dant évidence in this record that defendant's engineer saw intestate 
when, as he says, the engine was running at only two or three miles 
an hour, or, as plaintiff's witnesses say, at a much higher rate — that 
intestate ran and was endeavoring to get ofï the bridge before being 
overtaken — that the engineer was in a spirit of levity, running intestate 
down, evidently expecting him to escape — not anticipating the fatal 
resuit of his conduct. This was dangerous, careless, wantonly négli- 
gent, and theref ore a breach of duty on the part of the engineer. The 
judge further instructed the jury that, after seeing intestate, they "had 
a right to act on the assumption that he would exercise ordinary care 
to get ofif the track and off the bridge and they were not required to 
stop the engine or to lessen the speed thereof so long as the said Delay 
was not seen to be in danger; and, if the jury believe from ail of the 
évidence that after such signais of alarm were given there was abun- 
dant time and opportunity for the said Delay to hâve placed himself 
in a position of safety and that his failure to do so was his own fault, 
then they should find for the défendant." Certainly défendant bas 
no ground upon which to base any exception to this instruction, (b) 
"The défendant also specially objects to so much of the said charge 
which said that, before a recovery could be had in this case, it was 
necessary to détermine the fact that Delay was in danger of being in- 
jured or killed, by reason of the running of the engine, and, second, 
that the running of the engine was the proximate cause of the injury 
without at the same time qualifying the said statement by knowledge 
on the part of defendant's employés and the necessity for a wanton 
and malicious act on their part after such knowledge." If we cor- 
rectly interpret the assignment of error — the cause was not argued 
orally before us — the basis of the criticism of the instruction is that 
he did not make defendant's liability for intestate's injury to dépend 
upon knowledge on the part of the engineer of the condition of the 
embankment at the end of the bridge — that immediately by the side of 
the road were loose cinders calculated to give way if intestate stepped 
upon them and cause him to fall down the steep embankment, sustain- 
ing injury. The judge charged the jury that: 

"Before any recovery can be had in this case, you must be satisfled that the 
engine was at the time Delay was hurt so eonducted that It placed Delay In 
a position of danger and tliat the acci<lent that subsequently occurred was the 
resuit of the danger In which such négligence on the part of défendant placed 
him." 
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This language directed the attention of the jury to the fact that de- 
fendant's liability depended upon the question whether the act of its 
employé was the proximate cause of the injury. 

[5] If, as the jury evidently found upon sufficient testimony, the 
conduct of the engineer was a breach of his duty to intestate under 
existing conditions, défendant cannot escape liabihty by showing that 
the engineer did not know that the embankment at the end of the 
bridge near the track of loose cinders was insufficient to ho!d intestate's 
weight when he stepped on them. A party cannot, by his wrongful 
conduct, place another in a dangerous position and escape liability by 
showing that in his effort to escape from such position the other party 
adopted a course of action which he did not anticipate. There is no 
suggestion that intestate knew that the loose cinders would not hold 
his weight. Défendant, upon well settled principles, was liable for 
the injury which naturally and proximately flowed from its wrongful 
act. [6] It was, under the conditions brought about by defendant's en- 
gineer, the duty of intestate to step off the track at the first opportunity 
which presented itself to a reasonably prudent man. It may be that if 
he had continued on the track and outrun the engine he would hâve 
escaped, but he was under no obligation to take chances. He made 
an honest effort to escape, in a reasonably prudent way. This is the 
measure of duty imposed upon him by the law. "Persons in great 
péril are not expected to exercise the présence of mind and care that 
should ordinarily be characteristic of a prudent man. The law makes 
allowance for their excitement, and leaves the circumstances of their 
conduct to the jury." Administrator v. Wilmington & Weldon R. R., 
109 N. C. 430, 14 S. E. 43, 14 L. R. A. 753. The jury evidently be- 
lieved, and in our opinion, in the lignt of the weight of the testimony, 
were justified in finding, that after defendant's engineer saw intestate 
he, in a spirit of wantonness, not anticipating any injury to him, so op- 
erated the engine as to frighten him, so that, when he reached the end 
of the bridge, he stepped on the side of the track on the loose cinders 
which gave way, and caused him to fall and strike his head on the 
stone below. This, we think, makes a clear case of liability. The in- 
structions given by the learned judge were certainly as favorable to 
défendant as the law permits. There is no error of which it could 
complain. The judgment must be affirmed. 

Afïïrmed. 



CHICAGO TITX.E & TRUST CO. v. NBWMAN et al. 

(Circuit Court of Appeals, Seventh Circuit. April 18, 1911.) 

No. 1,745. 

1. Corporations (§ 636*) — Foreign Corporations — Management — Eqottt 
jurisdiction. 

A court of equity as a matter of discrétion in tlie exercise of jurlsdic- 
tlon wlll not In gênerai administer the Internai affalrs of a foreign cor- 
poration. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 636.*] 

♦^or other casea see same topio & S numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Corporations (§ 684*)— ITobeign Corporations— Rbceivers—Jubtsdiction. 

Where gênerai appearances, tbough denominated spécial appearances, 
had been flled In a suit for a receiver of a foreign corporation, the Circuit 
Court had power to give them their fuU value and to décide the merits of 
the case, notwithstandlng It involved the Internai affairs of a foreign cor- 
poration. 

[Ed. Note. — For other cases, see Corporations, Cent. DIg. § 2666; Dec. 
Dig. § 684.*] 

3. Appeal and EIrrob (| 854*)— Demueree to Bill— Weong Reason. 

Where the circuit court sltting in equity in a suit for receiver of a for- 
eign corporation had povrer to sustain a demurrer to the bill for want of 
equity, it was not material, on an appeal by the receivet from an order 
denying the receiver's right to retain fées and expenses out of the cor- 
poration's assets on being ordered to return the same to the corporatlon's 
offieers, that the court may hâve asslgned an erroneous reason for sus- 
taining the demurrer. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 3408 ; 
Dec. Dig. § 854.*] 

4. Corporations (§ 684*) — Foreign Corporations— Receivebs—Jtjeisdiction 

—Expenses— Fées. 

Where a blll for the appointaient of a receiver of a foreign corporation 
■was dlsmissed on demurrer for want of equity, and it appeared that the 
receiver's services during hls custody of the assets and business of the 
corporation had not enhanced the value of the estate, the court properly 
refused to tax the receiver's expenses for compensation and attorney's 
fées agalnst the fund ordered by the court to be returned to the corpora- 
tlon's directors ; the receiver's remedy being an application for a judg- 
ment for such feos against the complainant. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 684.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Bill by Albert A. Newman and others against the Newman Clock 
Company. Application by the Chicago Title & Trust Company as 
receiver of the corporation for the payment of receiver's and attor- 
ney's fées. From a decree denying such application, the receiver ap- 
peals. Affirmed. 

The bill of complaint was flled in the superior court of Cook county, 111., 
October 16, 1909, by appellee Albert A. Newman, as complainant, and the 
other appellees as défendants. It was brought for an injunction to preveut 
alleged illégal corporate action feared by complainant, at the hands of the 
individual défendants, owners of 58 percentum of the corporate capital. 
Complainant owns the balance. The alleged appreliended wrong affected 
complainant's interest as a stockholder. Other wrongs eharged to bave been 
already committed by défendant Renshaw were against the corporation, con- 
sisting of neglect and fraudulent mismanagement, an account of whieh was 
prayed, and an injunction against the holding of a certain corporate meet- 
ing in New ïork, alleged to be unlawful. A receiver was also prayed for to 
preveut the removal of the corporate assets from Chicago to New York. The 
relief prayed, other than the recel vership, related entirely to the internai 
affairs of the corporation. The record does not show service of subpœna 
on auy défendant, but there was an appearance in the state court by the 
corporation alone. 

Upon the filing of the bill, October 16, 1909, the state court Issued a pre- 
liminary injunction, restraining Renshaw, Magoffln, and Ward from holding 
the corporate meeting, from managing the affairs of the corporation in the 
interest of another corporation, selling merchandise to a third corporation, 
or removing the corporate assets. Appellant was appointed receiver at the 

•For other cases see same toplc & § numeeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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same time, and complalnant, as président, turned over to it tlie corporate 
assets. On October 19, 1909, défendants Clock Company, Renshaw, Magoffin. 
and Ward appeared specially in the state court and removed the case to tlie 
fédéral court, upon the ground that they were citizens of différent states 
from complainant, and that the proper jurisdictlonal sum was involved; 
alleging, also, that Fegtley and M. A. Newman were neither proper, neces- 
sary, nor Indispensable parties, but were agents of complainant. The matter 
of the removal was brought to the attention of the state court. On the same 
day the removing défendants filed a transcript of the record in the circuit 
court, and at once flled a gênerai appearance therein (called on its face a 
spécial appearance), asking a dissolution of the injunction, a discharge of 
the receiver and a dismissal of the bill, ail on the alleged ground that the 
fédéral court, as well as the state court, was without jurisdiction. The next 
morning an order of removal was made by the state court. 

The défendant corporation appeared generally in the Circuit Court Novem- 
ber 10, 1909, and filed a gênerai demurrer to the bill, and a spécial demurrer 
to the jiirisdiction of the state court over the subject-matter, or the persons 
of the corporation and other removing défendants, and a like demurrer to 
the jurisdiction of the Circuit Court. The same day the receiver, ©n notice 
to ail parties, applied to the court for directions, and was by it ordered to 
continue the corporate business ; no one ob.iecting. Appellant continued the 
business successfully, and until it was discharged. 

At or about the time of filing the transcript in the Circuit Court the re- 
moving défendants again appeared generally in that court by glving notice 
to complainant that they would apply for an order compelliug complainant 
to file a bond for $300,000 agalnst loss by reason of the teinporary injunction, 
and an additional bond for $300,000 against damage from the receivership, 
for dissolution of the injunction, discharge of the receiver, and dismissal of 
the bill for want of jurisdiction in the state court. The motion went over 
until the next day, when the third and f ourth gênerai appearances of the 
removing défendants were made (also denominated spécial ones), by filing a 
formai motion for dissolution and discharge, as outlined in the notice of the 
previous day, and a formai motion for bonds, reducing the amounts, how- 
ever, from $300,000 to $100,000. A hearing of the motions was set for Oc- 
tober 26th, prior to which ail the removing défendants served affidavits in 
support of their motions. 

The motions were heard and taken under advlsement. The bill having 
been lost, it was stipulated between counsel for the receiver and the remov- 
ing défendants that an amended and supplemental bill niight be flled, which 
was done December 14, 1909, and subpœna issued, returned non est inventus 
as to défendant Renshaw. On Itecemlier 18th, the Circuit Court made an 
order flnding that the solicitors for défendants Renshaw, Magofïin, and Ward 
had no authority to make other than a spécial appearance, and did not intend 
to do so, that the aripearaiice of October 19th be stricken ont, and ail motions 
in behalf of said défendants held for naught. This left the case standing 
on gênerai denmrrer and motion to dismlss for want of jurisdiction inter- 
posed by the corporation défendant alone. 

The demurrer of the corporation was sustained December 18, 1909, the re- 
ceiver discharged, and ordered to turn back to the corporation ail its prop- 
erty. It was also directed to présent its accounts for considération within 
three days. It filed a detailed aecount showing gross cash receipts of $25- 
699.69, and disbursements $12,105.96, including $500 paid to its attorneys, 
and $1,000 retained for its own • compensation, leaving due from it, if the 
claims for fées should be allowed, $13,593.73; also showing that $4,434.98 
was turned over to it at the time it took possession, so that it had $9,178.75 
more money on hand than at the beginning. December 23d the Clock Com- 
pany moved the court to compel the receiver to pay over ail funds, without 
deducting the $1,500 on aceount of attorneys' and receiver's fées. The re- 
ceiver answered, showing that It had conducted the business successfully, 
had saved about $500 by discontinuing the president's salary ; that it was 
ordered to continue the business by the court, without any objection ; that 
it was hot concerned in the question as to who should pay the fées, nor how 
the items should be taxed, but was advised that the court had signifled its 



576 187 FEDERAL EEPOÊTBB 

purpose of taxing them agalnst complalnant, who proposed In that case to 
take an appeal, suggesting that It be permitted to retain the $1,500 until it 
shoulQ bfc deflnitely settled who should pay it. It further suggested that It 
might properly be permitted to retain the nioney, "subject to repayment un- 
doubtedly by complainant to the défendant company, should it flnally be 
determlned that thls is just and équitable, but thus leavlng this respondent 
not involved nor mixed up between the parties in this litlgation." It further 
appeared by affldavit that an attorney for the corporation informed an em- 
ployé of the receiver within two days after its appointment that défendant 
claiined the state court had no jurlsdietion to appoint the receiver, and that 
It would hâve to look to complainant for its fées and expenses. 

The court filed Its opinion on the motion to pay over on July 21, I&IO, 
holding that the settled rule In Illinois, and In the fédéral courts, is that, 
where the court Is without jurlsdlction to appoint the receiver, the latter 
cannot withhold any of the fund for compensation or costs, but must ac- 
count to défendant for the whole. The opinion continues: "Most of thèse 
cases hold that the costs should be taxed against the complainant. It would 
seem équitable to hold that. If by reason of bis services a receiver should 
render valuable services to the owner of the property, the court might take 
such fact into considération in determining the question ; but that service 
must resuit in the enhancing of the estate whlle in the receiver's hands. 
The case In hand discloses no such condition. It foUows that the receiver 
should pay over to the défendant the balance so retalned by him and look 
to complainant for bis costs and rémunération, and it Is so ordered." 

A decree was entered accordingly on the same day, by which it Is found 
that the $1,500 was a falr, usual, reasonable, and just compensation for it 
and its counsel, but that it was not entitled to retain it because the state 
court had no jurlsdlction to appoint a receiver, decreeing that the receiver 
pay the money to défendant Clock Company, and dismisslng the amended 
and supplemental blU for want of jurlsdlction, with costs against complain- 
ant. From this decree the receiver appeals, assigning as error the direction 
to pay over the money, the ruling that there was no jurisdictlon to allow com- 
pensation, or to appoint a receiver, or to entertain the suit. 

S. S. Gregory, C. H. Poppenhusen, and Joseph L,. McNab, for ap- 
pellant. 

Ralph M. Shavv, Jacob Newman, and Elmer E. Jackson, for ap- 
pellees. 

Before BAKER, Circuit Judge, and SANBORN and CARPEN- 
TER, District Judges. 

SANBORN, District Judge (after statirtg the facts as above). 
[1] Strictiy speaking, there never was any question of jurisdiction 
in the case. It was one of equity power. A court of equity will not, 
as a gênerai rule, administer the internai affairs of a foreign corpora- 
tion. As decided by the Suprême Court of Illinois in Babcock v. 
Farwell, 245 111. 14, 33, 91 N. E. 683, the question is not strictiy one 
of jurisdiction, but rather of discrétion in the exercise of jurisdiction. 
And the Suprême Court of the United States has often had occasion 
to make the same distinction. Blythe v. Hinckley, 173 U. S. 501, 
19 Sup. et. 497, 43 L. Ed. 783 ; Bâche v. Hunt, 193 U. S. 523, 24 
Sup. et. 547, 48 L. Ed. 774; EouisviUe Trust Co. v. Knott, 191 U. 
S. 225, 24 Sup. et. 119, 48 L. Ed. 159. See, also, Re Hill Co., 
159 Fed. 73, 76, 86 C. C. A. 263, in this circuit. The Circuit Court 
actually exercised jurisdiction by directing the receiver to continue 
the business. For a long time it had ail the parties before it,' by re- 
peated gênerai appearances. 
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[2] As a matter of discrétion it allowed thèse appearances to be 
withdrawn; but it had the power to treat them at their full value, 
and to décide the merits of the case, notwithstanding it involved the 
internai affairs of a foreign corporation. 

[3] The court also had power to sustain a demurrer for want of 
equity, as it did ; and it is of no conséquence, especially on this ap- 
peal by the receiver, whether or not it assigned a wrong reason for 
doing so. 

[4] It is equally immaterial that the court may hâve assigned an 
insufficient reason for refusing to allow appellant to retain the $1,- 
500. When it appeared that the Circuit Court found that the re- 
ceiver's services had not enhanced the value of the estate, and there- 
fore the compensation claimed should not be taxed against the fund, 
appellant should hâve paid over the money, as directed, and applied 
to the court to insert a provision in the decree directing taxation 
against complainant. It seems from the opinion that this would hâve 
been decreed. If not, the receiver would hâve had its right of re- 
view. No such application was made, nor any déniai of the right to 
such taxation. It appears that the receiver took the view, suggested 
by its neutral position, that the court should tax the claim against 
complainant, upon a mère suggestion. This was a dignified view, but 
we think an impractical one. Appellant has mistaken its remedy. 
Its assignments of error do not reach the case, nor could it draw one 
which would, because the court did not get far enough to do anything 
which might be subject to review as erroneous. The Hill Company 
Case, supra, is cited as justifying the position taken by the receiver 
hère. Ail that case holds is that where a receiver's services bave 
resulted in large material benefits to the parties, and the court allows 
him compensation out of the fund, he is under no duty to look after 
the interests of the défendant by moving to hâve such allowance 
charged to plaintiflf. 

The decree of the Circuit Court is affirmed. 



UNITED STATES v. STONE et al. 

(Circuit Court of Appeals, Seventh Circuit. May 2, 1911.) 

No. 1,766. 

1. Courts (§ 407*) — Ordehs Appisalable— Tempokary Isjunction. 

Keceivers of différent fédéral districts liavlng obtalned funds misap- 
propriated by a fédéral disburslng ofiicer, in a suit by the United States 
to recover the sanie, an order directing that such receivers retain posses- 
sion of the moneys and properties in their hands until further order of 
the court was in effect a temporary injunction, restraining the law ofti- 
cers of the governuient from taliing tlie funds out of the hauds of the re- 
ceiver of the foreign district, and as such was appealable under the stat- 
ute allowing appeals from temporary injonctions. 

[Kd. Note. — For other cases, see Courts, Cent. Dig. § 1100 ; Dec. Dig. § 
407.* 

Orders, decrees, and judgiuents reviewable in Circuit Court of Appeals, 
see notes to 'Salmon v. Mills, 1?, C. C. A. .374 ; Taylor v. Breese, 90 C. C. 
A. 566.] 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1507 to date, & Rep'r Indexes 
187 F.— 37 
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2. Stipulations {| 14*) — Construction— ErFECT—"CHiEF Counsel." 

Pendlng a suit l>y the United States agalnst a disburslng oflicer to re- 
cover misapproprlatlons, it was stipulated tliat, In considération of a pay- 
ment to a recelver ot ail money and property whlch the défendants had 
not conveyed or disbursed, to bona fide purchasers and were able to pay 
over, there should be pald, from the property so surrendered, fées of the 
recelver, the fées, traveling, and other expenses of défendants' chlef coun- 
sel and of hls attorney, the amount to be flxed and allowed by the court, 
the fee o( his attorney for representing him in any crimlnal prosecution, 
expenses of an accbuntant. etc. Held that, under such stipulation, a rea- 
sonable allowance for défendants' chief counsel, both on an appeal to the 
(Tireuit Court of Appeals and to the Suprême Court of the United States, 
together with their expenses therein, should be allowed out of the fund, 
and that two attorneys appearing and prosecuting the appeal to the Cir- 
cuit Court of Appeals and two other attorneys appearing and prosecuting 
the appeal to the Suprême Court of the United States should be consid- 
ered as "chief counsel," within the stipulation. 

[Ed. Note.- -For other cases, see Stipulations, Cent. Dig. §§ 24-37; Dec. 
Dlg. § 14.«] 

3. Appeal and Eeror (§ 442'*) — Jueisdiction of Trial Court. 

Where, pending a suit by the United States to recover mlsapproprlated 
funds from a fédéral dlsburslng ofBcer, it was stipulated that, In consid- 
ération of a large part of the money being returned to a recelver, the fées 
and expenses of the défendants' counsel in litigation should be paid out 
of the fund, the fact that appeals were taken by défendants to the Circuit 
Court of Appeals and to the Suprême Court from a judgment in favor of 
the United States, which was afflrmed, did not deprive the Circuit Court 
of jurisdietion to make allowances thereafter out of the fund In aecord- 
ance with the stipulation. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2203 ; 
Dec. Dig. § 442.*] 

4. Stipulations (§ 14*) — Construction— Services— Allowances. 

AYherej in an action by the United States against a fédéral disburslng 
oificer to recover mlsapproprlated funds, it was stipulated that, in con- 
sidération of a payment of a portion of the funds to receivers, if, before 
the final détermination of the cause, défendant should be liberated from 
prison, he should be allowed hls reasonable Personal expenses inourred 
in the trial, including the taking of évidence, but with no compensation 
for liis time, such expenses to be determined by the court and paid out 
of the moneys in court, the défendant, after having been released, and 
after judgment in the action in favor of the United States, was not entl- 
tled to an allowance for services rendered in assisting the courts and 
counsel, nor for traveling or living expenses. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37; Dec. 
Dig. § 14.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Action by the United States against Oberlin M. Carter and others 
to recover property belonging to the United States, misappropriated 
and embezzled by défendant as a disbursing oiïicer of the United 
States in the furtherance of certain public improvements under con- 
tracts between the United States and John F. Gaynor, Benjamin D. 
Green, and the Atlantic Contracting Company, in which a receiver 
was appointed and funds recovered to the extent of $8,000 in the 
Northern district of Illinois and $200,000 in the Southern district of 
West Virginia. Pending this suit, an agreement was entered into be- 
tween the United States and the défendants, bv which, in consider- 

•For other cases see same toplc & ? numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ation of the défendants paying over to the receîvers the proceeds 
of said misapplied assets which had not been otherwise disposed of 
to bona fide purchasers, so as to hâve passed beyond the défendants' 
control, the expenses of the défense of the action, tog'ether with 
counsel and attorney's fées, etc., should be paid out of the moneys so 
paid to the receivers. For a copy of the part of the contract in ques- 
tion, see 30 Sup. Ct. 525. The right of the United States to the 
funds having been sustained on appeal to the Circuit Court of Appeals 
(172 Fed. 1, 96 C. C. A. 587), and on a further appeal to the Suprême 
Court (217 U. S. 286, 30 Sup. Ct. 515, 54 L. Ed. 769), Horace G. 
Stone, Nathaniel C. Sears, John B. Daish, and OberHn M. Carter 
applied for allowances for attorney's fées and expenses out of the 
fund, and for an order directing the receiver in the Southern district 
of West Virginia and in the Northern district of lUinois to retain 
possession of the properties in their hands until further order of the 
court. From an order granting the pétitions, the United States ap- 
peals. Modified and afîïrmed. 

Edwin W. Sims, U. S. Atty., and Marion Erwin, for the United 
States. 

Horace G. Stone, John B. Daish, and Nathaniel C. Sears, for ap- 
pellees. 

Before GROSSCUP and BAKER, Circuit Judges, and SANBORN, 
District Judge. 

PER CURIAM. [1] The appeal is from an order entered upon 
the pétitions of Stone, Sears, Daish, and Carter, ordering the receiver 
in the Southern district of West Virginia and in the Northern dis- 
trict of Illinois to "retain possession of the respective moneys and 
properties in their hands until the further order of the court." The 
sum in this district is about $8,(XX), and in the district of West Vir- 
ginia about $200,000. The effect of the order, so far as the district 
of West Virginia is concerned, is to restrain the law officers of the 
government from taking that fund out of the hands of the West 
Virginia receiver. We regard it as a temporary injunction within the 
meaning of the statute allowing appeals from temporary injunctions. 

The pétition of Stone is for allowance out of the fund for services 
in the Circuit Court of Appeals under the stipulation of November 
6, 1901. The pétition of Sears is for a like allowance. The pétition 
of Daish is for a like allowance on the appeal to the Suprême Court 
of the United States, together with traveling expenses and other ex- 
penses connected therewith — the latter $1,641.53; and the pétitions 
of Carter are for a like allowance on behalf of Senator Foraker and 
John E. Daish in the Suprême Court of the United States, for an 
allowance of $150 a month to himself pending such appeals in the 
Circuit Court of Appeals and the Suprême Court, and for the pay- 
ment of printing and typewritîng. 

[2] The stipulation of November 6, 1901, in our judgment, covers 
a reasonable allowance for the chief counsel of Carter, both in the 
Circuit Court of Appeals and in the Suprême Court of the United 
States, together with their expenses the rein. We think it within a fair 
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interprétation of that stipulation, also, tliat botli Sears and Stone may 
be regarded as chief counsel in tlie Circuit Court of Appeals, and 
Foraker and Daisli as chief counsel in the Suprême Court. 

[3] We are of the opinion, also, that there is nothing in the decree 
of the Circuit Court of Appeals or of the Suprême Court, or their 
mandates, that takes away from the Circuit Court jurisdiction to make 
thèse allowances against the fund either in its own possession or un- 
der its control. [4] We do not think that the stipulation extends to 
Carter, either for further allowances for time or for the expenses set 
f orth in his pétition. But Katherine Downing and the Gunthorp-War- 
ren Printing Company may file independent pétitions. 

But the money and securities arrested are wholly in excess of any 
amount needed for thèse purposes. Keeping in mind that Stone's 
préparations for the Circuit Court of Appeals were ail substantially 
made during the time covered by the allowances already made him, 
we do not see why an allowance of over $5,000 to chief counsel in the 
Circuit Court of Appeals would be justifiable, and it seems to us that 
$10,000 would be a sufficient sum for counsel in the Suprême Court. 

The order is therefore modified, limiting the total sum of rétention 
of funds to the sum of $20,000, and, thus modified, is affirmed. 



DAUNBOItOUGII v. JOSEPH BENN & SONS, Inc. 

(Circuit Court of Appeals, First Circuit. May 31, 1911.) 

No. 010. 

1. Aliens (§ 56*)— Immigration — Solicitation — PknaIjTies — Statutes— Con- 

sïbuction. • - 

Immigration Act aiarcli 3, 1903, c. 1012, § 4, 32 Stat. 1214, malles it 
unlawful to prepay the transportatiou or in any way assist or encourage 
the importation or immigration of any alieii into the United States, in 
pursuance of any offer, solicitation, promise, or agreement made prior 
to the Importation of siich allen to perform labor or service in the United 
•States, and section 5 subjects persons, partnerships, or corporations guilty 
of violating section 4 to a penalty in case they knowingly assist, en- 
courage, or solicit the migration or importation of an alien into the 
United States to perform services, etc. Bcld, that a person is not lia- 
ble for penalty under such sections, unless, in addition to asslsting, en- 
couraging, or soliciting, it is also charged that the immigration is "by 
reason" of an offer, solicitation, promise, or agreement to or with him, 
or that the Immigration has been that the immigrant may perform labor 
or service by reason of an offer, solicitation, promise, or agreement to 
or with him. 

[Ed. Note.— ror other cases, see Aliens, Cent. Dig. §§ 113-116; Dec. 
Dig. § 56.*] 

2. Aliens (§ 56*) — Immigration— Unlawful Solicitation — Penalties — 

Paymbnt of Transportation. 

Payment of an alien's transportation to enable him to come to the 
United iStates, though one of the acts declared unlawful by Immigra- 
tion Act March 3, 1903, c. 1012, § 4, 32 Stat. 1214, is not an act for which 
a penalty is incurred under section 5 unies» it amounts to an assist- 
ance, encouragement, or solicitation of the alien's immigration with 

"For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Knowledge, etc., or In order that the alien may perform labor or service 
by reason of an oiïer, sollcitation, promise or agreement to or witli him. 
[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 113-110; Dec. 
Dig. § 56.*] 

3. Aliens (§ 56*) — Immigration— Illégal Assistance— Penalty— Stattjtes. 

Immigration Act March 3, 1903, c. 1012, § 4, 32 Stat. 1214, iiiakes it un- 
lawful to asslst or encourage the Importation or immigration of an aliea 
into the United States pursuant to an offer, sollcitation, promise, or 
agreement made prier to importation "of such alien" to perform labor 
or service of any kind in the United States, and section 5 imposes a pen- 
alty of $1,000 on any person who knowingly assists, encourages, or soUc- 
its the immigration or importation of an alien Into the United States to 
perform labor or service of any kind by reason of any offer, sollcitation, 
or agreement "to or with such alien." Held, that where the immigration 
of an alien minor was procured by reason of an agreement with hlm 
through his father who was the owner of his services, no promises or 
offers save those made to hlm "through his father" as the person entitled 
to his services being shown, bis Immigration was not obtained by means 
of any promise or agreement "with him," and was therefore not a viola- 
tion of the statute. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 113-116; Dec. 
Dig. § 56.* 

Importition of contract labor, see note to United States v. Parsons, 66 
C. C. A. 133.] 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

Action by Thomas Darnborough against Joseph Benn & Sons, In- 
corporated. From a judgment sustaining a demurrer to the déclara- 
tion, plaintiff brings error. Affirmed. 

A. B. Crafts (T. F. Farrell, on the brief), for plaintiff in error. 
Cyrus M. Van Slyck, for défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and DODGE, Dis- 
trict Judges. 

DODGE, District Judge. The plaintiff's déclaration, which claims a 
penalty of $1,000 under section 5 of the immigration act of 1903 (32 
Stat. 1214), was held insufficient on demurrer, and of this the plain- 
tiff complains hère as error. 

Section 4 of the act referred to, which has to be read in connection 
with section 5, makes it unlawful — 

"to , prepay the transportation or in any way to asslst or encourage the im-^ 
portation or migration of any alien into the United States, In pursuance of 
any offer, sollcitation, promise, or agreement, parole or spécial, expressed or 
Implied, made previous to the importation of such alien to perform labor or 
service of any kind, skilled or unskilled. In the United States." 

Section 4 provides no penalty for any of the acts which it déclares 
"unlawful." Section 5 subjects persons, partnerships, or corporations 
guilty of violating the provisions of section 4 to a penalty. The pen- 
alty, however, is not attached to every violation of section 4, without 
qualification, but to every violation thereof— 

"by knowingly assisting, encouraging or soliciting the migration or impor- 
tation of any alien to the United States to perform labor or service of any 

»For other cases see same topio & § numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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kind by reason of any offer, solicitatlon, promise or agreement, express or 
implied, parole or spécial, to or with such alien." 

[1] The défendant, therefore, is not charged in the déclaration with 
any violation of section 4 for which a penalty can be recovered, un- 
less, in addition to the charge that an alien's immigration has been 
assisted, encouraged, or solicited, there is also a charge either that 
the immigration was by reason of an offer, solicitât-' on, promise, or 
agreement to or with him, or that the immigration was in order that 
lie might perform labor or service by reason of an offer, solicitatlon, 
promise, or agreement to or with him. In which of thèse two pos- 
sible ways the section is to be read is not clear, and for the purposes 
of this case it is not necessary to détermine. 

The déclaration has two counts. In each count the charge is made 
that the défendant knowingly prepaid the transportation into the 
United States of one Herbert Darnborough, alleged to hâve been at the 
time an alien and an unskilled laborer. The transportation prepaid ac- 
cording to the iirst count was the transportation of the plaintiff him- 
self (Thomas Darnborough) and of his three oldest minor children, 
Herbert Darnborough being one of them. The transportation prepaid 
according to the second count was that of said Herbert only. 

[2] Prepayment of such an alien's transportation is one of the acts 
declared unlawful by section 4, but in and of itself it is not one of the 
acts which incurs a penalty according to section 5. It incurs no pen- 
alty under section 5 unless it amounts to assistance, encouragement, 
or solicitation of the alien's migration, with knowledge, and answering 
the description given in section 5. 

[3] Each of the two counts, however, in addition to the prepayment 
of transportation, charges the défendant with knowingly assisting, en- 
couraging, or soliciting Herbert Darnborough's migration. The only 
différence between the counts hère material is that in the first it is 
the migration of the entire Darnborough family, including with Her- 
bert the plaintiff himself, his wife, and a number of other children, 
which is ref erred to ; while in the second count it is Herbert's migra- 
tion alone which is referred to. The question presented is whether or 
not assistance, encouragement, or solicitation of the kind or under 
the circumstances described in section 5 has been sufficiently charged. 
Each count allèges that Herbert Darnborough's migration and the la- 
bor or service to perform which he migrated were by reason of an 
"offer, express promise and agreement" made to and with him "by 
and through the plaintiff, then being the father and agent of said 
Herbert Darnborough" and entitled to his services, to perform certain 
labor or service described, upon certain considérations or inducements 
set forth, for the défendant in the United States. Each count allèges 
the actual making of a contract by the défendant, for the performance 
of such labor and service upon the terms offered, with the plaintiff 
as Herbert's father and entitled to his services ; and each count allèges 
Herbert's actual migration "in pursuance of his contract" and by rea- 
son of the "assistance, encouragement, agreement and solicitation" 
charged; also the actual performance by him thereafter of unskilled 
labor or service in pursuance of the contract. 
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We agrée with the learned judge who sustained the demurrer that 
if Herbert's migration or the labor lie was to perform were by rea- 
son of a contract or agreement with him through his father as the 
owner of his services, they were not by reason of a contract or agree- 
ment with him such as section 5 describes in the words, "any * * * 
agreement, express or imphed, parole or spécial * * * with such 
alien." If Herbert's father had the right to contract for his services, 
as the déclaration states, he himself had no such right. There could 
be no agreement "with such alien" for his services in such a case, ei- 
ther directly or "through his father." There could be only a contract 
with his father. 

It is contended, however, that, even though Herbert's migration or 
the labor he migrated to perform do not appear by the déclaration to 
hâve been by reason of an agreement with him, they do appear to 
hâve been by reason of promises or offers to him sufficiently to bring 
the case within the language of section 5. No other offers or promises 
hâve been anywhere alleged, save those alleged to hâve been made to 
him "through his father," as the person entitled to his services. And 
neither his migration nor the labor referred to can properly be said 
to hâve been "by reason of" any ofïer or promise to him unless it was 
an offer or promise which he was free to accept or reject. The allé- 
gations of the déclaration négative the possibility of any such offer 
or promise having been made. 

To a déclaration for a penalty like this, and to the statute under 
which the penalty is claimed, the strictest rules of construction are 
applicable ; provided, however, that the intention of Congress as f ound 
"in the language actually used, interpreted according to its f air and 
obvious meaning," is not to be defeated. It is not permitted to courts 
in this class of cases "to départ from the settled meaning of words 
and phrases in order to bring persons not named or distinctly described 
within the supposed purpose of the statute." U. S. v. Harris, 177 U. 
S. 305, 309, 20 Sup. Ct. 609, 44 L. Ed. 780; Johnson v. Southern 
Pacific Co., 196 U. S. 1, 17, 25 Sup. Ct. 158, 49 L. Ed. 363. Upon 
thèse principles we think the demurrer was rightly sustained. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error is to recover his costs of appeal. 



SANDUSKT-PORTDAND CEMENT CO. v. BALTIMORE & O. R. CO. 

(Circuit Court of Appeals, Seventh Circuit. Aiiril 11, 1911.) 

No. 1,719. 

1. Carbiers (§ 189*) — Reasonable Rate.s— Public Poijcy. 

Common carriers being required to funiish .service at reasonable rates, 
it is as much a matter of pul)lic policy that established rates be not un- 
reasonably low as that they be not unreasonably high. 

[Ed. Note. — For other cases, see Carriers, Cent. Uig. §§ 162, 854-865; 
Dec. Dig. § 189.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Commerce (§ 89*) — Interstate Commerce Commission— Courts— Jukisdic- 

TION. 

Where a railroad company entered Into a con tract wlth eomplainant 
that, in considération of complainant's establishment of a cernent factory 
on its Une wlth a capaclty of not less than COO barrais a day, the carrier's 
regular establlshed tarlfï rates on cernent during a speclfled perlod should 
not exceed those set ont In a schedule, eomplainant, in a suit to rèstrain 
the railroad company from establishlng and filing higher rates than those 
contained In the schedule, could not obtaln such relief in the courts In 
advance of a flnding by the Interstate Commerce Commission on the Issue 
whether the subsetiuent rates were reasouable or nnreasonable, to he de- 
termlned in the light of the rallroad's opération as an entirety. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 89.*] 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Bill by the Sandusky-Portland Cément Company against the Balti- 
more & Ohio Railroad Company. From a decree dismissing the bill, 
eomplainant appeals. AfFirmed. 

The appeal is from a decree of the Circuit Court dismissing the 
bill for want of equity; a demurrer to the bill having been sustained 
by the court, and the appellant having failed and refused to further 
amend. The facts are stated in the opinion. 

Allen C. Dustin, James H. Hoyt, Hermon A. Kelley, Homer H. Mc- 
Keehan, and Horace Andrews, for appellant. 

F. A. Durban, W. H. Miller, C. C. Shirley, and S. D. Miller, for 
appellee. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

Appellant is a corporation under the laws of the State of Indiana, 
and appellee a corporation under the laws of the State of Maryland. 
The prayer of the bill was for a mandatory injunction, commanding 
and enjoining appellee to establish, publish and maintain the tariff 
rates specified in a contract between appellee and appellant, dated 
January 1, 1900, running, by its terms, for the period of twenty years, 
and that appellee be enjoined from putting into effect tariflf rates sub- 
sequently established and published by it — such rates being filed, estab- 
llshed and published in accordance with the Interstate Commerce Act. 
[Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. St. 1901, p. 
3154).] 

In its contract of January 1, 1900, appellee agreed that, in considér- 
ation of the érection of a plant by appellant at Syracuse, Indiana, for 
the manufacture of Portland cernent, of a capacity of not less than six 
hundred barrels per day, "its regular established tariff rates of trans- 
portation upon the freight hereinafter mentioned, sliall, during the 
period of this agreement, in no case exceed the rates set eut in the 
folJowing schedule." Then followed a schedule. The rates now es- 
tablished and filed with the Interstate Commerce Commission by ap- 
pellee (the rates sought to be enjoined) do exceed this schedule. 

'For other cases see same topic & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



SANDOSKT-PORTLAND CEMENT CO. V. BALTIMORE A O. R. CO. 585 

The theory of appellant is that, having given a quid pro quo for 
appellee's obligation (established a plant at great expense upon its 
line of railroad, whereby appellee has received rates in excess of $1,- 
300,000, that, but for the plant tlius established, it would not bave re- 
ceived) appellee's obligation to maintain the schedule agreed upon is 
valid at common law (citing 1 Wood on Railroads, § 179; Himrod 
Furnace Co. v. Railway Co., 22 Ohio St. 451 and 37 Ohio St. 321; 
Beach on Priv. Corp., vol. 2, § 407; C. & A. R. R. Co. v. Coal Co., 
79 111. 121, and other cases in the State courts) ; and that such agree- 
ment is not discriminatory vvithin the meaning of the Interstate Com- 
merce Act, because the agreed rate is a rate open alike to ail at Syra- 
cuse, Indiana. For this latter reason, it is said, the rate is not within 
the ruling of Texas & Pacific R. R. Co. v. Abilene Cotton Oil Ce, 
204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, and Armour Packing 
Co. V. United States, 209 U. S- 56, 28 Sup. Ct. 428, 52 L. Ed. 681. 

[1] Railroads are common carriers, required to furnish service at 
reasonable rates; and it is of just as much conséquence to the public 
that the rates established be not unreasonably low as that they be not 
unreasonably high ; for non-compensatory rates resuit either in dé- 
préciation of service, or higher rates upon other particular commod- 
ities — neither railroads nor any other enterprise, in the nature of 
things, being willing to operate at a loss. Recognizing this, appellant 
concèdes that if it be shown that the contract rate would resuit in loss 
to the carrier it cannot be enforced ; but insists that a showing such 
as this is a défense, the burden of which is upon the carrier; and 
that the power to détermine the fact involved in such défense is in 
any tribunal that has jurisdiction over the parties to enforce their 
contracts. 

[2] We do not concur in this view. The agency of the govern- 
ment, established for the purpose of seeing that rates are not unrea- 
sonable, is the Interstate Commerce Commission. The filing of ap- 
pellee's subséquent rates, against which the injunction in this case 
is invoked, opened to the jurisdiction of the Interstate Commerce 
Commission the inquiry as to whether such subséquent rates were 
reasonable or unreasonable, to be determined in the light of the rail- 
road company's opération as an entirety. To open this jurisdiction to 
other tribunals, except to the extent that the judicial tribunals may 
review the Interstate Commerce Commission, would, to use the lan- 
guage of the présent Chief Justice in the Abilene Case, supra, "be 
the absolute destruction of the act (the Interstate Commerce Act) 
and the remédiai provisions which it created * * *. For if, with- 
out previous action by the Commission, power might be exerted by 
courts and juries generally to détermine the reasonableness of an es- 
tablished rate, it would follovv that unless ail courts reached an iden- 
tical conclusion a uhiform standard of rates in the future would be 
impossible, as the standard would fluctuate and vary, dépendent upon 
the divergent conclusions reached as to reasonableness by the various 
courts called upon to consider the subject as an original question. In- 
deed, the récognition of such a right is wholly inconsistent with the 
administrative power conferred upon the Commission, and with the 
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duty, which the statuts casts upon that body, of seeing to ît that tlie 
statutory requirement as to uniformity and equality of rates is ob- 
served." 

True, in the Abilene Case, the question, taken away from the juris- 
diction of ail tribunals other than the Interstate Commerce Commis- 
sion, is the question of the inhérent reasonableness of the rate — the 
common law obligation of the Company being to carry for a reason- 
able rate — while the question put to us hère by the appellant, as one 
that a court may décide independently of the Commission, is whether 
the contract rate would resuit in loss to the carrier — the carrier being 
under alleged contract obligations to carry at such rates. True, too, 
that before the Abilene Case it was held by some State courts that 
such a contract was valid and could be enforced. The beginning of 
this line of décisions, however, was before the enactment of the In- 
terstate Commerce Act. They express the view prevailing in the ab- 
sence of such a national régulation law. But for the Abilene Case, 
this view might continue. Indeed, that case went from the Texas 
Civil Court of Appeals, where, considered in connection with the In- 
terstate Commerce Act, it was decided contrary to the view subse- 
quently taken by the Suprême Court of the United States. The dé- 
cision in the Suprême Court, however, settles the law on the subject. 
Under the law as thus settled, the Interstate Commerce Commission, 
charged with a unitary administration of interstate régulations, su- 
persedes the primary jurisdiction of ail other tribunals upon the 
questions of fact arising upon interstate rates. And this is true, even 
in the absence of express language to that effect; for the Abilene 
décision was laid down upon propositions of law flowing wholly from 
such interprétation as is to be "accomplished by implication." 

Now, if a unitary administration of interstate régulations was one 
of the purposes of the Interstate Commerce Act, superseding, in mat- 
ters of what the rate should be, the jurisdiction of ail other tribunals, 
except such as is founded upon the Interstate Commerce Commis- 
sion's primary jurisdiction over rates, such nurpose extends to the 
■case before us as well as to the case presented to the Suprême Court 
in the Abilene Case ; for to enf orce contracts by the carriers, binding 
them to file and maintain given rates for the future, subject only to 
the détermination of the Court, where the contract arises, that the 
rates thus contracted would not resuit in loss to the railroad company, 
just as efïectually embarrasses and destroys the remédiai provisions 
of the Interstate Commerce Act as would the exercise of the old com- 
mon law jurisdiction, by the State courts, of enforcing rates that 
each of said courts determined to be reasonable. One as much as the 
other, or if not as much as the other, in some degree in line with the 
other, introduces into the System, intended to be effective by being 
unitary, a diversity, that to a large measure would destroy the eflfec- 
tiveness of interstate régulation altogether. y\nd such, following the 
reasoning of the Suprême Court in the Abilene Case, could not hâve 
been within the purpose of Congress in the enactment of the Inter- 
state Commerce Act. 

The judgment of the Circuit Court is affirmed. 
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GRIMSLEY T. NORTHERN PAC. RY. CO. 

(Circuit Court of Appeals, Eiglith Circuit. May 1, 1911.) 

No. 3,4T6. 

Railboacs (§ 328*) — Accidents at Ceossinos— Coktributory Négligence. 

PlaiutifE's liusljaud, wlille driving across the maiu truck of defendant's 
railroad at a street crossiiig in a village, was struck and kllled by a mail 
train, running at a speed ol' about 40 miles an hour, wbich did not stop 
at such station. Deceased liad been drivlug along a parallel street, from 
whlch hls View of the railroad was somewbat obstrncted ; but after 
tuming upou the crossing street, and crossiug a passing track, 45 feet 
from the main track, lie had a clear vlew along the main track in the 
direction from wliich the train apiiroaclied for several hundred feet, ob- 
structed ouly occasloually by the smoke and steam from an engine stand- 
ing on the passing track. He dld not stop to look or listen after erosslng 
the passing track. Uehl, that his fallure to do so constltuted contributory 
négligence as matter of lavv, which precluded a recovery for his death. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1057-1070; 
Bec. Dig. § 328.*] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Action at law by EHzabeth Grimsley against the Northern Pacific 
Railway Company. Judgment for défendant, and plaintiff brings er- 
ror. Aflfirmed. 

Arthur L. Knauf (John Knauf, on the brief), for plaintif! in error. 
C. W. Bunn and Bail, Watson, Young & Lawrence, for défendant 
in error. 

Before HOOK, Circuit Judge, and RINER and REED, District 
Judges. 

REED, District Judge. The plaintiff sued the railway Company for 
damages for causing the death of her husband, James F. Grimsley, 
upon Main street in the village of Médina, N. D., where the railroad 
crosses it, practically at right angles ; the street running north and 
south. About noon of January 3, 1910, Mr. Grimsley drove a team of 
horses hitched to a pair of bob sleighs, upon which was an ordinary 
wagon box, in which he rode, into the village from a northeasterly 
direction, and onto a street next north of and parallel, or nearly so, 
with the railroad ; thence along said street to Main street, where he 
tumed south and drove across a passing track, and started to cross the 
main track, some 45 feet south of it. North of the passing track and 
east of Main street is a track called the "elevator track," upon the 
north side of which a grain elevator and perhaps some warehouses are 
built. East of and close to Main street this elevator track joins the 
passing track. At the time of the accident a west-bound freight train, 
consisting of an engine and a number of box cars, was standing upon 
the side track, with the front of the engine close to or partly upon the 
switch which connects the elevator and passing tracks, so that only 
two of the tracks, viz., the main and passing tracks, about 45 feet apart, 
cross the street north of the dépôt, which is a block east of Main street. 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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South of the dépôt is another side track, but its location is not mate- 
rial to the détermination of the question before us. The engine was 
emitting smoke, and steam was escaping f rom it. North of the elevator 
track, and south of the street along which Grimsley drove to Main 
Street, was a snow fence, which, with the elevator and box cars and 
the smoke and steam from the engine, obscured to some extent the 
view of the railroad tracks easterly from the Main street crossing for 
some 300 or 400 feet. As Grimsley neared the passing track, he met 
a Mr. Wellhauser, not an employé of the railway company, who was 
going north. They passed the time of day, and Grimsley, without 
stopping his team, said to Wellhauser, "Do you suppose it is safe to 
pass?" Wellhauser aiiswered, "I guess so." He also said that as 
Grimsley passed the engine he "raised up and looked to the east," and 
that as he (Wellhauser) crossed the tracks he looked to the east, but 
could not then see the railroad east of the engine because of the steam 
and smoke from it, and that the escaping steam made a "hissing noise." 
The day was clear and cold, the température at noon 10 to 12 degrees 
below zéro, and the wind from the northwest. Grimsley wore a cap, 
which wâs pulled down over his ears, and a fur-lined overcoat, the 
collar of which was turned up to or above the bottom of the cap. As 
he drove upon the main track he was struck and almost instantly killed 
by the engine of a west-bound mail and express train, which ran 
through the village on schedule time at a speed of some 40 miles an 
hour without stopping, and which was not scheduled to stop at the 
village. 

The négligence of the company is alleged to be that the whistle and 
bell of the engine of the mail train were not sounded as it approached 
and passed through the village, as required by a statute of North Da- 
kota ; the leàving of the engine and train upon the passing and elevator 
tracks, and permitting the steam and smoke to escape therefrom, so 
as to obscure the view of the main track easterly from the standing 
engine; and the failure to hâve a flagman at the crossing to warn 
people of the danger from approaching trains. The railway company 
denied any négligence upon its part, and alleged that Grimsley was 
guilty of contributory négligence in driving upon the main track with- 
out ascertaining the approach of the mail train. 

The plaintiff 's testimony tends to show that neither the bell nor 
whistle of the engine of the mail train was sounded as it approached 
and passed through the village, or rather that they were not heard by 
Wellhauser and others who were in a position to hear them if they 
had been sounded. But a witness for plaintiff, who was upon or near 
Main street, testified that he heard the whistle of an engine to the east 
of the village shortly before the mail train passed. The testimony also 
tends to show that the steam and smoke of the standing engine was 
raised at times by the wind, and that a view of the railroad tracks to 
the east could then be seen through or under the steam and smoke. 
At the close of the plaintiff's testimony the défendant moved for an 
instructed verdict in its favor, which was granted, and judgment ren- 
dered against the plaintiff for costs, to reverse which this writ of er- 
ror is prosecuted. 
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The testimony shows without any disptue that . from the passing 
track to the main track, where Grimsley was killed, the distance is 
some 45 feet, and for that distance there was an unobstructed view 
of the main track for several hundred feet to the east, except as it was 
obscured by the smoke and steam of the standing engine; that the 
obstruction so caused was not continuons, but was intermittent and 
temporary only, rising and fahing with the wind. Giving to the plain- 
tiff the benefit of every inference that may reasonably be drawn in her 
favor from the testimony, it is clear that, if Grimsley had made a 
reasonable effort to do so, he would hâve discovered the approaching 
train in time to hâve avoided a coHision with it. He was in full pos- 
session of the sensés of sight and hearing, and it was his duty to make 
reasonable use of both to ascertain if a train was approaching upon 
the track he was about to cross. That track was in plain view, and 
was in itself a warn.ing of danger, and if his view to the east was 
obstructed, as it is contended that it was, it was his duty to listen, and, 
if necessary, to stop his team, to ascertain if he might safely cross the 
track in front of the mail train. Instead of doing so, he deliberately 
drove upon the track and to his death. The mail train was certainly 
approaching rapidly upon the main track, and it seems incredible that 
he did not see it ; and if he had stopped and listened he could not bave 
failed to discover its présence. 

It is said that he did look to the east after crossing the passing track. 
But if he did, and the plaintiff's contention is correct, then he must 
hâve discovered that his view of the track to the east was obscured; 
and he looked at a time when it availed him nothing to do so. That 
made it ail the more imperative that he listen, and, if necessary, stop, 
that he might ascertain whether or not he was in the présence of dan- 
ger. That he failed to stop his team is testified by at least two of the 
plaintiff's witnesses. If he had stopped, it is incredible that he should 
not hâve heard the train. Admitting that défendant was négligent as 
charged, the conclusion is unavoidalîle that Grimsley was inexcusably 
négligent in not discovering the approach of the mail train, and that 
such négligence was the direct and immédiate cause of his death, and 
will preclude a recovery by his estate or dépendent relatives therefor. 
The case upon its facts faits within the rule held by this court in Rail- 
way Co. V. Andrews, 130 Fed. 65-73, 64 C. C. A. 399. 

The instinct of self-preservation is invoked bv the plaintiff to save 
Grimsley from the charge of contributory négligence. That rule can- 
not be successfully invoked when the physical surroundings and cir- 
cumstances conclusively establish that, if the deceased had taken the 
précautions that the law required of him, he would hâve discovered 
the danger which caused his death. Rich v. C., M. & St. P. Ry. Co., 
149 Fed. 79-84, 85, 78 C. C. A. 663. We are of the opinion that the 
verdict was rightly directed for the défendant. 

The judgment is therefore affirmed. 
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•RP.TTENDORF METAL WHBEL CO. v. P. P. MAST & CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1911.) 

No. 2,108. 

Tbusts (§ 358*) — FoLLOwiNa Trust Funds— Insolvenct or Tbtjstee. 

Iiisolvent, belng indebted to Intervener prior to the institution of re- 
ceiver proceedings, assigned certain accounts to secure tlie indebtedness, 
under an agreement to collect tUe accounts and pay the same in liquida- 
tion of Intervener's claim. The insolvent, out of the proceeds collected 
from such assigned claiins, misappropriated and used in its business 
$5,625.93, of whlch $2,517.19 was expended for labor, $539.62 for mate- 
rials, $691.62 for gênerai expenses, and $1,877.50 was pald on blHs paya- 
ble in settlement of past-due accounts. The labor and material were used 
In making products manufactured by the Insolvent. Held, that with i-ef- 
erence to no part of such misapplied assets was it sufficiently shown by 
such facts that the body of the a,ssets coming into the hands of the re- 
ceiver had been augmented thereby, and that there was therefore no such 
following of the trust fnnd as would entitle Intervener to a préférence 
for the assets so misapplied. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 553; Dec. Dig. § 
358.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

In the matter of the application for the appointment of a receiver 
for P. P. Mast & Co., in which the Bettendorf Métal Wheel Company 
intervened, claiming the proceeds of certain assigned claims. From 
a decree denying intervener's claim for préférence, it appeals. Af- 
firmed. 

James Johnson, Jr., for appellant. 
Harry L. Gordon, for appellee receiver. 

Before SEVERENS and KNAPPEN, Circuit Judges, and DEN- 
ISON, District Judge. 

DENISON, District Judge. About February 11, 1908, the United 
States Circuit Court for the Southern District of Ohio, proceeding on 
a bill filed for that purpose, appointed a receiver for P. P. Mast & 
Co., a corporation. After leave duly obtained, the Bettendorf Métal 
Wheel Company, the appellant herein, filed, in such receivership cause, 
its intervening pétition, alleging that on October 22, 1907, P. P. Mast 
& Co. assigned to the intervener certain claims and accounts receivable 
belonging to P. P. Mast & Co., such assignment being to secure the 
indebtedness existing from P. P. Mast & Co. to the intervener ; that 
it was agreed that such accounts should be collected by the président of 
P. P. Mast & Co., acting as agent for the intervener, and the proceeds 
remitted to the intervener ; that the sum of about $7,000 was so col- 
lected by P. P. Mast & Co., and was not remitted, but was used by 
P. P. Mast & Co. in its business ; and that such fund, in substituted 
form, came into the possession of the receiver upon his appointment. 
The pétition prayed the déclaration of a lien for this amount against 
the assets in the hands of the receiver. The receiver interposed a 

♦Por other cases see same topic & § numbbe In Dec. & Am. Dj«s. JMT to date. & Reo'r Indnxes 
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formai déniai, and the issue came on to be tried before the court, with- 
out a jury, the évidence being taken in open court as in a trial at law. 
The court found that the fund misapplied was not sufficiently traced 
into the hands of the receiver, and dismissed the pétition. The inter- 
vener appeals. 

The évidence, by testimony and by stipulation, was made to appear 
upon the record by the settling and filing of a bill of exceptions. The 
original receivership cause was a proceeding in equity, the intervening 
pétition was an équitable proceeding, and the substantial issue, viz., the 
following of the trust fund, was a purely équitable subject-matter. A 
bill of exceptions is not appropriate in a suit in equity. However it is 
certified that this bill of exceptions contains ail the évidence, and we 
are not inclined to refrain on this technical ground from considering 
the merits of the appeal. 

It appears that P. P. Mast & Co. was engaged in the business of 
manufacturing and selling agricultural implements, and the sole évi- 
dence as to the time when the collections were made and misapplied 
and the extent and nature of the misapplication, and the body of as- 
sets which came to the receiver is contained in the following stipula- 
tion: 

"It Is admltted that, of the accounts included In the purported assignment 
of October 22. 1907, there were collected and used in the business of P. P. 
Mast & Co. $5,625.93; that of said sum $5,625.9.3 the sum of $2,517.19 was 
expended for labor, $539.62 for materlal, $691.62 for gênerai expenses, and 
$1,877.50 were paid ont on bills payable in settlement of past-due accounts. 
It is admltted that the labor and material above referred to were expended 
in the niaklng of drills, cultivators, and other products which were manufac- 
tured by the company." 

We think the District Judge was right in his conclusion, and that 
this évidence did not satisfy the burden resting on the intervener to 
estabHsh that the body of the assets coming to the receiver had been 
swelled by the use of the trust fund. As to the amount expended in 
gênerai expenses and the amount paid out to settle past-due accounts, 
we do not understand it to be claimed that any swelling of the assets 
resulted. As to the amounts exoended for labor and material, and 
which became embodied in drills, cultivators, etc., we hâve only sur- 
mise as to whether thèse articles were on hand February llth. It is 
rather improbable that ail of them would hâve been sold and the pro- 
ceeds used up in paying debts or expenses ; but it is equally probable 
that between October and February a part of them would hâve been 
thus eliminated. It is thus apparent that the présence of any of the 
trust fund in original or substituted form, in the property coming to 
the receiver on February llth, rests on mère probability, and the prés- 
ence of any particular or spécifie amount has not even so much sup- 
port. A lien by substitution cannot rest on such a state of facts. 

We are asked to apply to the facts of this case the rule of Smith v. 
Au Grès Township, 150 Fed. 257, 80 C. C. A. 145, 9 L. R. A. (N. S.) 
876. We think, rather, that its facts classify this case with Board of 
Commissioners v. Strawn, 157 Fed. 49, 84 C. C. A. 553, 15 L. R. A. 
(N. S.) 1100. In the Au Grès Case, it appeared that more than half 
of the stated value of the stock of goods had been purchased with the 
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ifunds embezzled from the township, and it was held that the stock 
was to be considered as a unit, the substantial identity of which was 
not changed by sales and additions, probably comparatively trifling. 
If, in the présent case, it had appeared, by direct proof or by fair in- 
ference, that the mass of manuf actured goods and accounts receivable 
coming to the receiver was larger by the amount in question than the 
Same mass was on the preceding October, a case would hâve been pre- 
sented within the principle of the Au Grès Case. There it was found 
as a fact by the trial court, and was seemingly the only reasonable in- 
ference from the testimony, that the stock of goods had been increased 
substantially to the same extent as the amount of the township funds 
employed. 

The deficiency in intervener's proofs is not aided by the presumption 
which might arise if the réception of the trust fund and the following 
transfer to a receiver were close together, as in Smith v. Mottley, 150 
Fed. 266, 80 C. C. A. 154; nor is the case one which was heard below 
on any misapprehension of the real issue, so that opportunity should 
be given for further proofs, as in Erie R. R. Co. v. Dial, 140 Fed. 689, 
72 C. C. A. 183. 

The order of the Circuit Court will be affirmed, with costs. 



CHIN WAH V. COLWBLL, U. S. Marshal. 

(Circuit Court of Appeals, Ninth Circuit. May 15, 1911.) 

No. 1,917. 

1. Aliens (§ 32*) — Chinesk Peportation— Bail. 

Proceèdings for déportation of Cliinese aliens not being oriminal in 
character, tlie gênerai statutory provisions concerning bail in crimlnal 
cases' do not apply thereto. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94; Dec. Dig. § 
32.*] 

2. Aliens (§ 32*) — Chinese Feesons — Depoetation Pboceedings — Bail — 

Statutes — Application. 

Act Gong. Nov. 3, 1893, c. 14, § 2, 28 Stat. 8 (U. S. Comp. St. 1901, 
p. 1322), regulating déportation of Chinese, and providing that, after dé- 
termination by the District Court of an appeal from a déportation order, 
the order shall be executed by the marshal with ail eonvenient dispatch, 
and pending such exécution the Chinese person shall remain in the mar- 
shal's eustody and shall not be admitted to bail, applies, and dénies bail 
only when a final order of déportation has been made, and bas no appli- 
cation to, the question whether bail may be allowed i)ending au appeal 
from the décision of the commissioner. 

[Ed. Note.^For other cases, see Aliens, Cent. Dlg. § 94; Dec. Dig. § 
32.*] 

3. Aliens (§ 32*)— Dbpobtation or Chinese— Bail. 

Chinese Exclusibn Act May 5, 1892, c. 60, § 5, 27 Stat. 25 (U. S. Conip. 
St. 1901, p. 1319), prohlbits courts of the United States from allowing bail 
in déportation proceèdings against Chinese persons seeking to land in the 
United States in the flrst instance, and Act Cong. Nov. 3, 1893, c. 14, § 2, 
28 Stat. 8 (U. S. Comp., St. 1901, p. 1322), prohibits the allowance of bail 
after the rendition of a final déportation order and pending its exécution 
by the marshal. Beld, that such sections, by implication, did not give an 

*For other casos see saibe topic & § numbek lu Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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absolute risbt to bail to a Cblnese person domiciled and resîding In the 
United States at the time of hls arrest for déportation, pendlng an ap- 
peal from a commissioner's order to the District Court, but authorlzed 
the granting or vvlthholdlng o£ bail uuder such circumstances in the ex- 
ercise of discrétion. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. § 94; Dec. Dig. g 
32.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

Habeas corpus. On pétition of Chin Wah to obtain bail in déporta- 
tion proceedings in order to secure his release from the custody of 
Elmer B. Colwell, United States Marshal for the District of Oregon. 
From an order ( 182 Fed. 256) denying bail, petitioner appeals. Af- 
firmed. 

Roger Sinnott and W. W. Banks, for appellant. 
John McCourt, U. S. Atty., and Walter H. Evans, Asst. U. S. Atty., 
for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellant was arrested upon a war- 
rant issued by a commissioner of the United States for the district of 
Oregon, charging him with being a Chinese laborer, a subject of the 
Chinese Empire, and having no lawful right to be and remain in the 
United States, as provided by the act of May 5, 1892, and the amend- 
ment of 1893. The commissioner f ound that the facts charged in the 
complaint were true, and ordered that the appellant be deported to 
China. The appellant took his appeal to the District Court, and there- 
upon applied to be admitted to bail pending the hearing upon the ap- 
peal. The District Court held that the power to admit to bail in such 
a case was discretionary, and in view of the facts of the particular 
case, and because of the reluctance of the appellant to proceed to a 
hearing, denied the application. A pétition for a writ of habeas cor- 
pus on behalf of the appellant was then presented to the District 
Court. The writ was denied, and the appellant was remanded to the 
custody of the United States marshal without bail. From the order 
denying the writ the présent appeal is taken. 

The contention of the appellant is that Congress, by the exclusion 
law of May 5, 1892, recognized the absolute right to bail, of Chinese 
domiciled in the United States at the time of their arrest for déporta- 
tion. The argument is that by enacting section 5 of said act, which 
expressly prohibits the courts of the United States from allowing to 
bail Chinese persons seeking to land in the United States in the first 
instance, Congress intended to make a distinction between the case 
of one seeking to land in the United States in the first instance, and 
one domiciled and residing in the United States at the time of his ar- 
rest for déportation, and that from the express déniai of bail in the 
forrner case, there is to be inferred the positive right to bail in the 
latter case. 

*For other cases see same topic & § numbee m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 38 
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.[2] It is true that the act prohibits admission to bail in the first 
class of cases, and it is silent on the subject of bail in the second class, 
except that in section 2 of the act of 1893, it is provided that after 
the détermination by the District Court of an appeal from the order 
of déportation made by a commissioner, the order shall be executed 
by the marshal, "and he shall exécute the same with ail convenient 
dispatch, and pending the exécution of such order, such Chinese per- 
son shall remain in the custody of the United States marshal, and 
shall not be admitted to bail." This latter provision, however, applies 
only where a final order of déportation has been made. It has no ap- 
plication to the question of bail while the appeal from the décision of 
the commissioner is pending, except so far as the express prohibition 
in the one case is to be deemed an implied permission in the other. 

[ 1 ] There is no express statute providing for bail in Chinese exclu- 
sion or déportation proceedings. The gênerai statutory provisions in 
regard to bail in criminal cases do not apply, for déportation cases 
are not criminal in their nature. Fong Yue Ting v. United States, 
149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905; Wong Wing v. 
United States, 163 U. S. 228, 236, 16 Sup. Ct. 977, 41 h. Ed. 140. 
And the right to bail on arrest in civil proceedings dépends upon stat- 
utory provisions. 5 Cyc, and cases there cited. In the case of Car- 
rier (D. C.) 57 Fed. 578, an extradition case, Hallett, District Judge, 
held that the matter of admitting to bail was not a question of prac- 
tice, that since the time of Edward I it had been regulated by stat- 
ute, and that it is not allowed in any case except in pursuance of some 
statute. In Wright v. Henkel, 190 U. S. 40, 23 Sup. Ct. 781, 47 L. 
Ed. 948, the ruling of In re Carrier was adverted to, and after re- 
ferring to Queen v. Spilsbury, 2 Q. B. Div. 615 (1898), in which it 
was held that, independently of statute, there was common-law juris- 
diction to admit to bail in extradition cases, a jurisdiction to be ex- 
ercised in the discrétion of the court, the Suprême Court said : 

"We are unwllling to hold that the Circuit Courts possess no power in re- 
spect of admitting to bail other than as speeifieally vested by statute, or that, 
while bail should not ordinarily be granted in cases of forelgn extradition, 
those courts may not in any case, and whatever the spécial circumstances, 
extend that relief." 

But the language of the court in that case is not to be taken as by 
analogy afiirming the proposition that the courts of the United States 
bave the inhérent power to admit to bail in déportation cases. It is 
uniformly conceded that those courts can exercise no powers not 
vested in them by statute. 

[3] The power to admit to bail in déportation cases, if it exists, 
is created by implication in those provisions of the exclusion acts in 
which it is declared there shall be no admission to bail in certain spec- 
ified instances. But is it to be inferred that in other stages of the 
proceedings the admission to bail is obligatory upon the courts, and 
is extended as a matter of right to ail Chinese persons held in cus- 
tody? If it had been the intention of Congress so to provide, it would 
seem reasonable to assume that the intention would hâve been af- 
firmatively and clearly expressed, and not left to implication. In view 
of the fact that there was no authority to admit to bail in déporta- 
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tîon cases prior to the act of 1892, and that the power to admit to 
bail rests in implication, from the express prohibitions of that act and 
of the act of 1893, we think the reasonable construction is that no 
greater power is given than that which is necessarily to be implied, 
and that it is a power, therefore, to be exercised by the court in its 
discrétion. In harmony with this view are the décisions in Re Ah 
Tai (D. C.) 125 Fed. 795» in Re Lum Poy (C. C.) 128 Fed. 974, and 
in United States v. Fah Chung (D. C.) 132 Fed. 109. 
The order of the court below is affîrmed. 



COLLEY et al. v. WOLCOTT et al. 

(Circuit Court of Appeals, Elghth Circuit Aprll 19, 1911.) 

No. 3,395. 

1. Attoenett and Client (5 105*) — Attobnet's Fées— Allowance fbom Fuwd 

IN COUBT. 

Wliere the services of the solicltors for the complalnant In a stocU- 
holders' suit hâve resulted In restoring to the corporation a large amount 
of property fraudulently trausferred, which has coine into the custody 
of the court, the fées of the solicltors for such services may proi>erly be 
awarded out of the fund, either to the complalnant or directly to the so- 
licltors themselves, In the discrétion of the court ; and, although it is the 
better practice to make such allowance on a formai motion tUerefor, that 
is also discretionary. 

[Ed. Note.— For other cases, see Attomey and Client, Cent. DIg. § 316 ; 
Dec. Dlg. S 155.*] 

2. Attohney and Client (§ 155*) — Allowance of Fees fkom Fund in Court 

—Evidence of Value of Services. 

A court may properly make an allowance of fees to solicltors for serv- 
ices rendered before it upon its own knowledge as to the extent and 
value of such services. 

[Ed. Note. — For other cases, see Attorney and Client, Dec. Dig. § 155.*] 

3. Attobney and Client (§ 155*) — Allowance of Fees— Sale of Peopebtt 

IN Court for Payment. 

Where property has been hrought into court for restoration to its right- 
ful owner through the services of solicltors, an allowance made to them 
for their services may properly be eharged as a lien upon such property, 
with an order for its sale in default of payment. 

[Ed. Note. — For other cases, see Attorney and Client, Dec. Dlg. § 155.*J 

4. Appeal and Erkos (§ 70*) — Appealable Ordeb. 

An order making an allowance for services of solicitors in a cause in 
which such services had brought property into court, but providing that 
the allowance should be thereafter pald in such manner as the court 
Bhould direct, was not a final order, from which an appeal would lie. 
( [E"d. Note. — î'or other cases, see Appeal and Error, Dec. Dig. § 70.* 

Finality of judgments and decrees for purpose of review, see notes to 
Brush Electric Co. v. Electric Imp. Co. of San José, 2 C. C. A. 379 ; Cen- 
tral Trust Co. v. Madden, 17 C. C. A. 238 ; Preseott & A C. Ry. Co. ?. 
Atehison, T. & S. F. It. Co., 28 a C. A. 482.] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

•For other cases see Bame topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by William E- Colley agaînst tfie New York Zinc 
Company, Charles C. Wolcott, and Frances E. Wolcott. Complainant 
and the défendant corporation appeal from a part of the final decree 
making an allowance to complainant's solicitors. Affirmed. 

In an équitable action brouglit by Colley, a stockbolder in the New York 
Zine Company, for himself and siich otUer stockholders as might join in tlie 
bill, against the Zinc Company and Charles G. and Frances E. Wolcott, the 
controlling directors of the comi)any, to set aside certain conveyances and 
transfers of the conipany's property to those directors and restore the same 
to the Company a decree was rendered. as prayed for, and as a resuit of the 
litigation a large amount of property, which had been wrongfully conveyed 
away, incumbered, or converted to thelr own use by those directors, was re- 
stored to the Company with clear title. In the final decree awarding tliis 
relief, passed March, 1910, tbe trial court allowed and ordered the Zinc Com- 
pany to pay to complalnants' solicitors, H. W. Currey and Edward E. Sapp, 
the sum of $10,000 for légal services rendered by them in the cause, and 
ordered certain real estate whlch had been by the decree restored to the Com- 
pany with clear title to be sold to pay, among other charges^ that allowance, 
provided the Zinc Company should not pay it within a time flxed in the decree. 
From that part of the decree making the allowance to the solicitors, and or- 
dering the property of the Zinc Company sold, If necessary, the défendants 
appealed. 

There are three assignments of error, specifying that the trial court erred : 
(1) In ordering the payment of the allowances directly to the solicitors, in- 
stead of to complalnants themselves ; (2) in making the order without any 
formai pleading having been filed in the case praying for it, and without 
formai offer of évidence thereon ; (3) in ordering a sale of the property of the 
Zinc Company. 

Arthur Miller (Karnes, New & Krauthoff, on the brief), for ap- 
pellants. 

H. W. Currey and Edward E. Sapp, for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). The 
services of the solicitors in this case resulted in rescuing from spolia- 
tors a large amount of property, not only for the benefit of the com- 
plainant, but for the benefit of ail the stockholders of the Zinc Com- 
pany, and by means of thèse services the property was brought under 
the control of the court. In thèse circumstances nothing is plainer 
than that the cost of a restitution of this kind should be borne by 
those benefited by it. Trustées v. Greenough, 105 U. S. 527, 26 E- 
Ed. 1157. 

[ 1 ] While allowances for solicitor's fées bave sometimes been made 
in favor of the complalnants in the suit, no reason is apparent why 
they should not be made directly to those who are entitled to it. They 
are officers of the court, and should properly be protected, when a 
trust fund created by them is in the custody of the court and subject 
to final disposition by it. It was so held in Central Railroad v. Pettus, 
113 U. S. 116, 124, 5 Sup. Ct. 387, 391 (28 E. Ed. 915) where the 
Suprême Court said: 

"And when an allowance to the complainant is proper on account of solic- 
itor's fées, it may be made directly to the solicitors themselves, without auy 
application by their immédiate client." 
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It would hâve been better practice if a formai motion had been made 
for the allowance of the solicitor's fées. In this way the record in 
the case would hâve been more perfect. But this is a matter of prac- 
tice resting largely in the discrétion of the trial court, and its exercise 
one way or the other cannot be assigned for error. Moreover, no ob- 
jection was made in the trial court to the method of procédure 
adopted. It first appears in the assignment of errors, filed almost six 
months after the decree was entered. 

[2] Again it is assigned for error that no évidence was offered on 
which to base the order allowing the solicitor's fées. This may and 
probably does mean that no formai testimony of the amonnt of serv- 
ices rendered or of the value of such services was introduced. The 
court recites in the decree, however, that the parties appeared by their 
respective counsel, and that the court, after duly considering the report 
of the spécial master (who had been appointed to take the testimony 
and report thereon), the exceptions thereto, and arguments of coun- 
sel, entered the decree, including the order for the payment of the 
solicitor's fées. In this way it appears that the court had personal 
knowledge of the facts of the case, of the conduct and services of 
counsel, and the results achieved by them. Upon this knowledge it 
could properly act in fixing the value of the solicitors' services. Farm- 
ers' Loan & T. Co. v. McClure, 24 C. C. A. 64, 78 Fed. 209. It, there- 
fore, cannot be said there was no évidence on the subject before the 
court. 

[3] There was no error in enforcing the payment of the solicitors' 
allowance by sale of the property of the Zinc Company. It had been 
rescued, and was in the custody of the court for such disposition as 
equity and good conscience dictated. The légal services which re- 
sulted in the restoration of the property to the company clearly consti- 
tuted a meritorious charge in equity upn it. 

[4] More than six months before the final decree was entered, the 
court made an order allowing the solicitors, Currey and Sapp, the sum 
of $10,000 for their services rendered in the case, but added that the 
same should be "hereafter paid in such manner as this court may order 
and adjudge." In view of this order, the appellees moved to dismiss 
the appeal, on the ground that it was not taken within six months after 
the first or preliminary order was made. We do not think that was a 
final order. In one of its most important features it was reserved for 
further adjudication. It was most material to make some provision 
for the payment of the money. The property was in the hands of the 
court out of which it might be paid, and out of which in the usual ad- 
ministration of équitable remédies it should be paid ; but the court was 
not tlien ready to détermine that important particular. It was, there- 
fore, not .such a final détermination of the matter as amounted to an 
adjudication from which an appeal would lie before the final decree 
was entered in the case. Something was left to be donc before the or- 
der could be executed. Chase v. Driver, 34 C. C. A. 668, 92 Fed. 780, 
787. 

The decree of the Circuit Court must be affirmed. 
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GALE V. CANADA, A. & P. S. S. CO., Limited. 

(Circuit Court of Appeals, First Circuit. May 29, 1911.) 

No. 869. 

1. CORPOBATIONS (§ 308*) — OFFICERS— EXECUTIVE COMMITTEE— VOTE OF SALA- 

RIES. 

Where the président and gênerai manager of a corporation had a meet- 
ing of the executive eommittee wlien no others were présent, and voted 
and allowed to each $1,854.20 as a mère gratuity as tlie resuit of a fraud- 
ulent combiuation between them, they could not recover such sum froni 
the corporation. 

FEd. Note.— For other cases, see Corporations, Cent. Dig. §§ 1334-1349 ; 
Dec. Dig. § 308.*] 

2. CoBPORATioNs (§ 308*) — Officers— Salaries— AcQtriESCENCE, 

Where the président and gênerai manager of a corporation condueted 
proeeedlngs, assuming to give each a salary of $5,000 a year, under whlch 
the gênerai manager drew salary at varions times for 13 months without 
objection, the corporation thereby acqulesced in the agreement to pay such 
salary for the term the manager was so employed, and could not deny Its 
validity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334-1349 ; 
Dec. Dig. § 308.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by George E. Gale against the Canada, Atlantic & Plant 
Steamship Company, Limited. Judgment for plaintifif, and défend- 
ant brings error. Affirmed, on condition. 

Charles S. Hill, for plaintiff in error. 

Wm. M. Richardson, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. The plaintiff in the Circuit Court re- 
covered a verdict for $2,500, and the défendant sued out this writ 
of error. The case was brought in the Circuit Court in connection 
with a suit of the plaintiff company against one Hayes, in which we 
rendered an opinion on writ of error on August 30, 1910, 181 Fed. 
289, 104 C. C. A. 271. It was agreed that the two records were to 
be made use of together, both in the Circuit Court and in this court. 

Hayes and Gale were acting in co-operation with each other in 
June, 1903, one assuming to become the président of the plaintiff cor- 
poration and the other the managing director. It is sufficient, without 
referring in détail to our opinion in the case of Hayes against the 
same corporation, that we held that their proceedings were invalid. 
Those proceedings assumed to give each a salary of $5,000 a year; but 
Gale did in fact serve as managing director from June 1903, to july, 
in 1904, in ail 13 months, and rendered continuous services as such of 
more or less value. Payments were made to Gale on account of the 
$5,000 salary monthly to and including June, 1904; and receipts in 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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the ordinary course were given therefor. For the first 5 months those 
payments were for the full amount of the salary, but for the next 
7 months they were only partial ; so that the matter worked out as 
follows: The salary for 13 months amounted to $5,416.67. The pay- 
ments amounted to $3,833.31, leaving unpaid $1,583.36. 

[1] At a meeting of the executive committee of the directors held 
on June 4, 1904, at a time when only Hayes and Gale were présent, 
a vote was nassed allowing to Hayes and Gale, and each of them, 
$1,854.20. This was pure gratuity so far as the record shows; and, 
under the circumstances, it was the resuit of an illégal and fraudu- 
lent combination between Gale and Hayes, and it should be disal- 
lowed. It appears that this was added to the unpaid balance of $1,- 
583.36, already stated. making a total of $3.447.56, from which there 
was paid to Gale $2,500, for which the verdict in question was recov- 
ered. 

[2] Undoubtedly, in accordance with our opinion in the case of the 
plaintifï corporation again.st Hayes, nothing would hâve been due 
Gale if his case stood precisely as Hayes'; but Gale allèges that the 
plaintiff corporation, by acquiescence, cannot be heard to attack the 
validity of the arrangement about the $5,000 salary. According to 
well-settled rules, the mère fact that the officers of the plaintiff cor- 
poration were not expressly informed of ail the détails of what was 
transacted is not effective, because it was their duty during the space 
of 13 months to know that this monev was being paid out. We can- 
not doubt that by acquiescence the salary of the défendant below, the 
plaintiff in error hère, for the 13 months referred to, must run at the 
rate of $5,000 a year, thus leaving due him the amount we hâve named, 
$1,583.36. He drew. however. $2,500, which was in excess of the 
amount due him by $916.64. Therefore, unless the plaintiff enters a 
stipulation in this court, waiving so much of its verdict as is in excess 
of .$916.64, the verdict must be set aside, and the case remanded to the 
Circuit Court for further proceedings in accordance with our opinion 
passed down on the 29th day of May, 1911 ; but neither party will re- 
cover any costs in this court. 

It is ordered that the case stand over until July 1, 1911, till which 
time the défendant in error has its option to file its waiver as provided 
by the opinion passed dovi'n this 29th day of May, 1911. 



HEGNER y. AMERICAN TRUST & SAVINGS BANK. 

(Circuit Court of Appeals, Seventh Circuit. October 25, 1910. Rehearing 
Denied April 11, 1011.) 

No. 1,680. 

Bankbuptcy (§ 463*) — Revi.çion Froceedings— Sufficienct of Record. 

Without either the testimony or a settlemeut of fact.s, whereon un order 
of a court of banliruptcy is predicated, tlie record présents no question 
of law which can be leviewed on a pétition to revise, under Bankr. x\ct 
July 1, 1898, § 24b, c. 541, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3132). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 026; Dec. 
Dig. § 463.* J 

*For other chkch see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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Pétîtion to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Ilh'nois, in Bankruptcy. 

In the matter of the United States Decalcomania Company, bank- 
rupt. Pétition by William Hegner against the American Trust & 
Savings Bank, as trustée in bankruptcy of said Decalcomania Com- 
pany, to revise an order of the District Court. Pétition dismissed. 

William Hegner, pro se. 

Alvin H. Culver, Martin M. Gridiey, and Christopher King, for 
respondent. 

Before GROSSCUP and SEAMAN, Circuit Judges, and CAR- 
PENTER, District Judge. 

PER CURIAM. This pétition purports to be filed under section 
24b of the Bankruptcy Act, to review and revise, in matter of law, an 
order of the District Court, sitting in bankruptcy. 

It avers, in substance: that petitioner presented before the Référée 
in bankruptcy his claim against the estate for allowance as a preferred 
claim ; that the claim consista of a note and chattel mortgage executed 
by the bankrupt, which was unrecorded until a few days before com- 
mencement of bankruptcy proceedings, whereof petitioner is holder, as 
assignée, for value ; that the chattel mortgage was upon personal prop- 
erty of the bankrupt which came to the possession of the trustée in 
bankruptcy and was sold for the benefit of the estate; that the claim 
was disallowed by the Référée as a secured or preferential claim 
against the proceeds, and allowed "only as a gênerai or unsecured 
claim" against the estate; that the District Judge, upon petitioner's 
application for review, overruled his objections to such order, "ex- 
cept to allow petitioner, if he so desired, to file his claim as a gên- 
erai creditor," and approved the order of disallowance. It then states, 
that "the question of law decided by said court" was "that the mort- 
gage was a preferential transfer" and not entitled to enforcement as a 
lien; and assigns error in various forms upon such rulings. The 
record shows that issues of fact and law were raised, and testimony 
was heard thereupon before the Référée, but neither the testimony 
nor distinct findings of fact upon such issues, are preserved there- 
in. While the pétition further states, that "the Référée certified to 
the said court, the question presented, a summary of the évidence 
relative thereto and his finding and the order made therein," the 
only matters so certified, which are exhibited with the pétition or in 
the record, are the order referred to, together with the Referee's opin- 
ion, mentioning several facts as appearing and his déductions against 
the validity of the mortgage. It is neither designated as a finding of 
facts, nor does it purport to state either the issues of fact or the 
ultimate facts thereunder. Without either the testimony or settle- 
ment of facts whereon the order is predicated, the pétition présents no 
question of law for review. The pétition is, therefore, dismissed. 
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MATSriIURA V. HIGGUNS, Sheriff. 
(Circuit Court of Appeals, NintL Circuit. May 23, 1911.) 

Ko. 1,954. 

1. Appeal and Ebroe (§§ C31, 772*)— Pbikting Record— Filing and Serving 

Brief-— RuLES— Failube to Comply — Penalty. 

Failure to comply with Circuit Court of Appeals rule 23 (150 Fed. 
xxxii, 79 C. C. A. xxxii) regulatlng the prliiting of the record and flling 
and serving of Ijriefa will not necessarlly eiitall the dismissal of an ap- 
peal withont regard to the merits of the controversy ; but addltional tinie 
wlll not 1)0 grauted to comply wlth the rule, where it appears that noth- 
ing would be gained by appellant except delay. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 2766- 
2770 ; Dec. Dlg. §§ 631, 772.*] 

2. Aliens (§ .53*) — DEPORTATION— Résidence in United States— Time— Im- 

pri.son.ment. 

Petitioner, a Japanese alien, was convicted of importing an alien pros- 
titute into the United States, sentenced to imprisonment, and on investi- 
gation by the acting Secretary of Commerce and Labor was found to be- 
long to tl'.e excluded class and ordered deported. Held that, since dorai- 
ciliary rights could not grow for the benefit of petitioner during the peri- 
od of his incarcération, the déportation wrlt was in abeyance during such 
period, and on its expiration was subject to immédiate exécution, though 
petitioner then had been In the United States more than three years. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Montana. 

Habeas corpvis, on pétition of Hyoma Matsumura, to obtain liis re- 
lease from custody of Martin L. Higgins, Sheriff, pursuant to dépor- 
tation warrant. From an order denying the writ, and remanding 
petitioner to custody, he appeals. Affirmed. 

Galen & Mettler, for appellant. 

James W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty., 
for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

HANFORD, District Judge. This case is in this court on appeal 
from the District Court for the District of Montana, which granted a 
writ of habeas corpus, and, upon a hearing after the return to said 
writ, remanded the petitioner, to be deported to his own country pur- 
suant to a warrant imder which he is held in custody. For failure of 
the appellant to observe the requirements of our rule 23 (150 Fed. 
xxxii, 79 C. C. A. xxxii) with respect to the printing of the record and 
the fîling and service of briefs, the district attorney representing the 
government has moved to dismiss the appeal. That motion is counter 
to a motion in behalf of the appellant to continue the case for hearing 
at the next term of this court, and to extend the time for printing the 

*For otiier ca.^os see same topic & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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record and for the filing and service of briefs. This motion is sup- 
ported by affidavits containing excuses for the failure to comply with 
the requirements of rvde 23. 

[1] Our rules are made to facihtate the prompt dispatch of busi- 
ness, with due regard to the rights of litigants, and comphance with 
their requirements will be enforced by tlie application of coercive 
power adéquate for the purpose. This does not necessarily require 
that dismissal of a case without regard to the merits of the contro- 
versy shall be the penahy for an infraction of rules. On the other 
hand, the court will not grant indulgence to an appellant merely for his 
convenience, when not necessary to serve the ends of justice. In this 
case, after an examination of the record, we are convinced that the 
appellant would gain nothing by the granting of his motion except 
delay in the exécution of the writ for his déportation. 

[2] It appears by the record that the petitioner was indicted, tried, 
convicted, and punished by'imprisonment for the crime of importing 
an alien prostitute into the United States, and that upon an investiga- 
tion of his case by an inspector of Immigration évidence was adduced 
which proved to the satisfaction of the acting Secretary of Commerce 
and Labor that said appellant is an alien of the class excluded by law 
from entering the United States, that he came into this country in 
violation of law within a period of three years next preceding his ar- 
rest, and that he is not lawf ully entitled to remain in the United States, 
and for said cause the warrant for his déportation to Japan, the coun- 
try from whence he came, was issued. 

The warrant was issued in the exercise of authority conferred by 
section 20 of the Immigration Act of February 20, 1907 (34 Stat. 904, 
G. 1134 [U. S. Comp. St. Supp. 1909, p. 459]), which prescribes: 

"ïhat any alien who shall euter the United States in violation of law 
* * * shall, upon the warrant of the Secretary of Commerce and Ijabor. 
he taken into custody and deported to the country whence he came at any 
time within three years after the date of his entry into the United States." 

The warrant was issued within the prescribed period, but its exécu- 
tion was, by reason of the imprisonment of the appellant for the 
crime of which he was convicted, delayed ; and, said period having 
elapsed, it was contended that said warrant has become functus, so 
that there is now no lawful authority for holding the appellant in 
custody, and that he is deprived of liberty without due process of law, 
in violation of the Constitution of the United States. We regard this 
contention as being unworthy of serious considération. Domiciliary 
rights could not grow for the benefit of a convict during the period of 
his incarcération in prison; and while the writ of déportation was in 
abeyance the running of time should not be counted, in order to raise 
a légal objection to its exécution which did not exist when it was is- 
sued. 

Ail of the other alleged grounds for opposing the right of the gov- 
crnment to déport the appellant bave been passed upon, and the law 
with respect to the same settled adversely to him, by décisions of the 
Suprême Court and of this court in the foUowing cases : The Japa- 
nese Immigrant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721; 
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United States v. Yamasaka, 100 Fed. 404, 40 C. C. A. 454; De Brûler 
V. Gallo (C. C. A.) 184 Fed. 566. 

Both of the pending motions are denied, the judgment oï the Dis- 
trict Court of Montana is affirmed, and the case is remanded for such 
further proceedings as may be necessary to exécute the warrant for 
déportation of the appellant. 



SUZUKI V. HIGGINS. 

(Circuit Court of Appeals, Ninth Circuit. May 23, 1911.) 

No. 1,955. 

Appeal from the District Court of the United States for the District of 
IMontana. 

Habeas corpus by Karatura Suzuki to obtain her release from the custody 
of Martin L. Higglns under a déportation warrant. From an order denying 
tlie writ, petitioner appeals. Afflrmed. 

Galen & Mettler, for appellant. 

.lames W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty., for ap- 
pel) ee. 

Before GILBERT and MORROW, Circuit Judges, and HANFORD, District 
Judge. 

PER CURIAM. This case Is like the one that précèdes it In numerical 
order (187 Fed. 601), and it will be disposed of by orders of the same import 
as the orders to be eutered pursuant to directions oontained in the opinion of 
the court in that case. 



H. KRANTZ MFG. CO. v. ALTMAN et al. 

' (Circuit Court of Appeals, Second Circuit. April 10, 1911.) 

No. 220. 

Patents (§ 328*) — Novelty— Electrical Panel-Boakd. 

The Krantz patent, No. 705,850, for an electrical panel-board, Is void 
for lack of patentable novelty. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the H. Krantz Manufacturing Company against 
Benjamin Altman and Michael Friedsam. Decree for défendants, 
and complainant appeals. Affirmed. 

This cause cornes hère upon appeal from a decree dismissing a bill 
of complaint, in the usual form, alleging infringement of claims 1 and 
3 of United States patent No. 705,850 for electrical panel-board, issued 
July 29, 1902, to Hubert Krantz. 

F. Warren Wright, for appellant. 

Eidlitz & Hulse (C. P. Goepel, of counsel), for appellecs. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

*For ot!a(!r ci. tes see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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LACOMBE, Circuit Judge. The daims alleged to be infringed 
read as follows : 

"1. An electrical panel-board, having a back-i^late with conductiug bars and 
switches njounted on said back-plate and a protecting cover incloslng the said 
conducting bars and the current-carryiiig parts of the switches ahd their con- 
nections, said cover having openlngs l'or the manipulation of the switches." 

•'3. An electrical panel-board, ha-\'ing a bacli-plate, bus-bars, and cross-bars 
with 'branch circuit connections and switches thereln, ail niounted on said 
back-plate, and a protecting cover incloslng ail the current-carrylng parts of 
the panel-board, but with openlngs for the manipulation of the switches." 

The purpose of a panel-board is to provide a common point in a 
lighting System, means for controlling the différent brandi circuits of 
the installation. This means for control involves the assembling at 
the panel-board of bus-bars, cross-bars, switches, and other parts which 
carry current without the insulating covering which surrounds the 
ordinary wire of a circuit. Unless otherwise protected, accidents re- 
suit. A person, wishing to manipulate a switch to control a current, 
is liable to corne in contact with some of the exposed parts carrying 
current, with disastrous results. The usual form of panel-board is 
substantially a box, without a cover, standing up on end. The bottom 
of the box is the back-plate of insulating material, and the sides of the 
box surround the apparatus, which is thus stowed away as it were in 
a sort of closet. It may hâve an ordinary hinged door which will 
cover ail the parts when not in use and expose them ail while it is 
thrown open. Other daims, not in controversy hère, give further dé- 
tails as to the current-carrying parts. It is necessary in this case to dé- 
termine only what it is that daims 1 and 3 cover, and that may, as it 
seems to us, be readily donc from a study of the spécifications. Thèse 
begin with the statement that : 

"One great difflculty in the use of electrical panel-boards and switchboards, 
especinlly thpse put up in houses and other sucli structures, is that unskilled 
or careless attendants are liable to be harmed by coming in contact with live 
parts of the circuit in manipulating the switches or in renewing blown-out 
fuses. The main objeet of my invention is to so construct a panel-board or 
switchboard that thèse troubles cannot occur." 

The drawings show the alleged invention as applied to a panel-board 
on the three-wire System, but it is stated that it may be employed on 
other constructions. 

Figure 1 is the only one necessary to consult for an understanding 
of the device. 
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The patentée says : 

"A is the insulating back-plate and B represents the sides of the panel- 
board, which, wLen fiiiiployed in a building or like structure, inay hâve its 
front elosed by a hinsed or sliding door in any usual or convenient manner. 
althouîîh I prêter to construct tbe door wltli a fixed center part, C, over the 
bus-bars and cross-bars, and liinged slde doors, Ci and C^, over the fuses and 
switches for the branch circuits." 

D, D\ and D^ are bus-bars, and E, E\ cross-bars. F is a slow 
break switch ; but it is stated that any other kind of switch, including 
pushbutton, may be used. The détails of switch mechanism (contacts, 
m, n, plates, N, movable lever, / ^, fuses, R, etc.), need not be particu- 
larly described. 

"The actuating-handle, /, for the switch, F, passes up through an openlng, 
fc, in the cover-plate or protecting plate, K, which I prêter to make of insulat- 
ing materlal." 

Referring to fuses, switches, and cross-bars, E, ES the patentée 

says: 

"The relative position of thèse parts may be ehanged, provided the switches 
and fuse-clips are mounted upon the same back-plate. A, with the bus-bars 
and cross-bars, ail on the same panel, and provided the current-earrying parts 
of the fuses, as well as the switches, are inclosed and protected by a cover 
or covers, such as K. It will be seen that the insulating cover-plate, K, ex- 
tends over the fuses, R ; holes being fornied for the ready insertion and 
withdrawal of the fuse cartrldges." 

The spécification includes with the statement: 

"By the constructions described I provide a panel-board which has its 
switches and fuse connections ail mounted on the same back-plate with the 
bus and cross-bars, thus constituting a self-contained structure in which the 
current-earrying parts of the switches and fuse connections are protected 
from harming tlie person who bas to use theni." 

The spécifications are the same now as they were when the applica- 
tion was filed, but the claims in controversy (1 and 3) originally read 
as follows : 

"1. An electrical panel-board, havlng a back-plate with eonducting bars 
and switches mounted on the said baeli-plate and a protecting cover inclosing 
the eurrent-carrying parts of the switches and their connections, said cover 
having openinss for the manipulation of the switches." 

"3. An electrical panel-board, havlng a back-plate, bus-bars, and cross-bars 
with branch circuit connections and switches therein, ail mounted on said 
back-plate and a protecting cover inclosing the current-earrying parts of the 
switches and thelr connections, said cover having openings for the manipula- 
tion of the switches." 

Thèse claims, it will be seen, did not describe a structure capable of 
accomplishing what the patentée declared was the object of his in- 
vention, because it did not protect unskilled or careless attendants from 
coming in contact with live parts of the circuit. The claims made no 
provision for covering bus-bars or cross-bars, which carry live current. 
The only protecting cover they contemplated was one inclosing the 
switches and their connections. The examiner, citing four patents 
against thèse claims, held that : 

"As it is old to provide switching apparatus with covers through which 
the handles work, It would apparently not involve invention to apply this 
princii^ie to a panel-board with its switches and fuses." 
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The cover with holes for the handles is evîdently the cover-plate, K, 
of the drawing. The applicant did not controvert the position of the 
examiner that the device without protection for the bus-bars and cross- 
bars was not by itself patentable, but amended the claims so that they 
call for a protecting cover which will inclose ail the current-carrying 
parts, bus-bars, cross-bars, switches, and connections, but will hâve 
openings in such cover for the manipulation of the SYi^itches. Such 
a cover is shown in the drawing as C, C^, and C, where C is fixed, 
while C^ and C^ swing open to give access to the handles which manip- 
ulate the switches. 

The record, however, shows earlier structures in which a door or 
cover inclosing ail the parts had a segment of such door eut out and 
hinged, so that a portion of the interior could be uncovered by opening 
a part of the door, while the other portions of the interior remained 
protected by the rest of the door. Such an arrangement appears in 
exhibits marked "Parle Row" and "Schermerhorn," and in one from 
which the label has disappeared. Indeed, given the resuit to be ac- 
complished, such an arrangement of the protecting cover seems ob- 
vious. The spécifications do not point out, and thèse two claims do 
not refer to, any arrangement of the electrical parts of the panel-board 
as novel and essential to thèse claims. Thèse claims manifestly refer 
to the device shown to accomplish the object sought to be accom- 
plished, viz., the protection of unskilled or careless attendants, and we 
are unable to find in such device any patentable novelty. 

The decree is afiîrmed, with costs. 



L. H. GILMER CO. v. GEISEU 

(Circuit Court, B. D. Pennsylvanla. November 29, 1910.) 

No. 235. 

Patents (§ 328*) — Validitt and Infringbment— Belting. 

The Gilmer patent. No. 72.3,379, for a beltlng, claini 7, whieh was added 
by way of amendaient and is a mucli broader elaim ttian the others and 
than the device described in the spécification, if valid at ail, in view of 
the prior art, cannot be construed to cover the device of the Geisel pat- 
ent, No. 720,670, which was invented pendlng Gilnier's application and 
was Ivuown to him before he added such claim. Also, held not infringed 
by such Geisel device if conceded validlty. 

In Equity. Suit by the L. H. Gilmer Company against Otto Geisel. 
On final hearing. Decree for défendant. 

Decree affirmed by Circuit Court of Appeals. 187 Fed. 941. 
See, also, 168 Fed. 313. 

R. W. Barrett and T. R. White, for complainant. 
Frederick J. Knaus, for respondent. 

J. B. McPHERSON, District Judge. On February 12, 1902, L. 
H. Gilmer applied for a patent upon improvements in belting — after- 

"For other cases ses same topic & S numeeb In Dec. & Am. Dlgs. 1907 to date, 5 Rep'r Indexes 
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wards numbered 723,379 — his main object being to provide a flex- 
ible joint uniting the ends of belts made from woven fabrics. He did 
net at first satisfy the examiner that his invention was vaUd, and on 
Augiist 12th he was obliged to restate his claims. Thèse constitute 
now the first six daims in the patent as finally allowed : 

"1. À flexible beltlng having its ends raveled and sewed together, and 
means for surrounding the ends of the belting and sewed thereto so as to form 
an intégral mass. 

"2. À flexible beltlng having Its ends raveled and sewed together, a strlp 
of braiding surrounding the ends transversely, and a séries of longitudinal 
stltchlngs to secure the braiding to the belting and extending beyond the edges 
of the braiding. 

"3. A flexible belting having its ends raveled, a séries of transversed stltch- 
lngs sewed upon the joint made by the raveled ends, a strlp of brald surround- 
ing and lapping over said joint, and longitudinal stltchlngs to secure the braid 
to the belting. 

"4. A flexible belting having Its ends raveled, transversed stltchlngs seeur- 
ing said raveled ends together, and means surrounding said joint and sewed 
therèto so as to be substantlally thé same thickness as the body of the beltlng. 

"5. A flexible belting having Its ends raveled, transversed stitehings secur- 
Ing said raveled ends together, a band of brald surrounding the joint so 
formed, and longitudinal stltchlngs Connecting the brald to the belting. 

"6. A flexible belting having its ends raveled, a séries of transversed stltch- 
lngs Connecting the raveled ends and reducing their thickness to that of the 
body of the beltlng, means surrounding the joint so made, and longitudinal 
stitehings passlug through said means and beyond the same on the beltlug to 
reduce the joint to substantially the same thickness as the body of the belt- 
ing." 

On August 23d, without suggestion from the office, his attorney 
added claim 7 as an amendment ; no supplemental oath being made to 
this additional application : 

"7. A flexible belting having its meeting ends unraveled, transverse stiteh- 
ings securlng the unraveled ends together, and longitudinal stitehings across 
the joint so formed ; said transverse stitehings preventlng transverse stretch- 
ing of the belt while the longitudinal stitehings prevent longitudinal stretching 
of the belt." 

This éliminâtes the élément of a braid or other means surrounding 
the joint, and is a much broader claim than the others. The reason 
for this amendment lies in the following facts : Before Mardi 25th 
Gilmer had learned that the défendant, Geisel, was making and sell- 
ing a flexible belt whose ends were united by a joint that difl^ered in 
certain respects from his own. He believed it likely to compete, and, 
having so advised his attorney, the latter wrote to Geisel on March 
25th threatening a suit for infringement. With the direct purpose of 
anticipating the Geisel joint— -with whose détails Gilmer was familiar 
— claim 7 was added on August 33d, and the seven claims of the pat- 
ent were finally allowed on September 33d. The fées were not paid, 
however, until March 3, 1903, and the date of issue is March 24th. 
Meanwhile on November 4, 1902, Geisel had filed his application, and 
this was promptly allowed on December 4th, without référence bv 
the office to the Gilmer device or to any other structure in the prior 
art. The patent was issued on April 28, 1903, and is numbered 726,- 
670. 
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The methods of manufacture adopted by Gilmer and by Geisel, re- 
spectively, are described in their spécifications. Gilmer's description 
is as follows: 

"This invention relates to improvements in belting ; and the main object of 
niy invention is the provision of a connection for a belt to be used wbere a 
very flexible connection is desired, as upon machines of very hlgh speed — sucli 
as jewelers' latbes, routing-maeliines l'or litbograpliers, or, in fact, any ma- 
cliinery wliere a joint for the belting is desired to be made as flexible as the 
body of tlie belting Itself — thus insurlng the proper transmission of power and 
preventing the belt from leaving the pulley. 

"Another object of my invention is the provision of a flexible joint for fabric 
belts or belting whlch is very simple, durable, and inexpensive in construction 
and thoroughly eflicient and practical In use. 

"To attain the desired objects, my invention consists of a flexible belting 
having a novel form of coupllng, substantially as disclosed herein. * * * 

"Referring to the drawings, A désignâtes one end of the belting and B the 
other; the sald ends of the belting being eut at a right angle to Its sldes. 
Thèse ends are placed together, as shown In Flg. 1, and stitched with the pe- 
cullar transverse stitehing, C, so that the raveled ends are practically unob- 
servable. Adapted to be placed crossvirise of the tvi^o meeting ends of the belt- 
ing is a strip or band of braid or other sultable material, D, which is adapted 
to be held to the belting by ineans of the longitudinal stltchlngs, E, which ex- 
tend some little distance beyond the sldes of the braid and are so closely made 
as to substantially weave the braid wlthin the body of the belting. Thus It 
will be seen that by the placlng of the braid in this manner and stitehing it 
so closely to the fabric a comparatively thin and flexible joint is formed. 

"In the modifled form of my invention I eut the ends of the belting on the 
bias, as at F, and place the raveled ends doser together. Two strips of braid, 
G, are then placed over the outer edges of both ends, and by means of the 
longitudinal stitehing. H, the strips of braid are securely fastened to the belt- 
ing. and, as said stitchings extend up and down across the entire body of the 
ends, the meeting ends of the belting are redueed to a size substantially that 
of the belting itself. 

"It will thus be seen that by this construction of joint a very strong, flat, 
and flexible connection for belting of this charaeter is provided and one whlch 
will readily yield and accommodate itself to varions puUeys of high-speed 
machines, more particularly, however, for routing-machines and ail high-speed 
machinery. By making a connection of this kind for belting the cost is very 
much redueed, both as to material and labor, and a very simple form Is pro- 
vided, thus rendering the invention thoroughly efficieut and practical." 

Geisel's method is thus described: 

"In high-speed machinery, such as routing-machines and the lilie, where 
belting is used to transmit the power from a large vvheel to a very small pul- 
ley, an exceedlng flexible belt is required, and therefore it has been found by 
experiment that a web or woven belt answers the requirements ; but It has 
always been a dlflicult problem to join the two ends of the belt so as to with- 
stand the high speed at whlch it is caused to travel. Of course the two ends 
of the belt could be overlapped and stitched together ; but this would cause a 
double thickness at the joint, which would be a détriment to, the belt. 

"My method consists in preparing the two ends of the belt to be jolned as 
follows: Each end of the I^elt is sllt as Indlcated at A, from the end a short 
distance Into the belt and in the middle thereof. Then a cross-slit, B, is made 
from one side Into the belt untll It meets the sllt A, thus removing one corner. 
Then a cross-sllt, 0, is made in the belt from the same side as the sllt lî. and 
then in the middle of the belt a longitudinal sllt, D, is eut from the si il C a 
short distance Into the belt away from the end. Then the longitudinal thrends 
betvveen the slits C and B are removed, leaving the cross-threads exposed. i\>4 
represented. Then the cross-threads are removed from that portion of the 
belt inclosed on two sides by the slits D and C, thus leaving the lonf;Uu(liii;il 
threads exposed, as indlcated at F. Then the cross-threads are removod li-cn'i 
the end of the belt between the removed section and the side, leaving the ]on- 
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gitudinal threads exposed, as indicated at G. The otfter end of the belt la 
prepared in the same manuer, except It Is reversed, and the corresponding 
parts in this other end are lettered B', F', and G', respectively. In joinlng the 
two ends the shredded portion, G', is passed through the slit O, so as to lie 
underneath the shredded portion F, and the shredded portion E' will corne 
over the solid portion H of the opposite end of the belt, and the shredded por- 
tion E will corne under the solid portion H' of the other end, and the shredded 
portion G will pass through the slit.C and lie above the shredded portion F'. 
Thus there will not be any portion of the joint where two solid portions of 
the belt conie against one another, and in this way the thickness at the joint 
will not be materially increased. After the two ends are placed in this posi- 
tion the joint is coated with cément or like substance, and then it is stltched 
through and through, as illustrated in Fig. 2. The belt is then joined strongly 
and its flexibility bas not been damaged to any great extent. 

"To protect the joint and stitehes, a thin coating of rubber, I, is vulcanized 
upon each side of the joint, as illustrated in Figs. 3 and 4, and this will protect 
the stitehes from belng worn in traveling around the pulleys. 

"Of course the two ends of the belt could be laid one over the other, if de- 
sired, without passing the portion G and G' through the slits C and O', but by 
doing it in the nianner descrlbed a stronger joint is formed. 

"I am aware that web belts hâve been joined before by shredding a portion 
of each end of the belt ; but a joint has never been made whereby portions of 
the belt were shredded so as to leave longitudinal threads and the portions 
threaded so as to leave cross-threads and so shredded that no two solid por- 
tions would corne together at the joint." 

Although Gilmer was familiar with Geisel's device as early as 
Mardi, 1902, and although both appHcants patented their joints be- 
fore May, 1903, this suit was not brought until February, 1909, near- 
ly six years afterwards. 

The plaintiflf concèdes that Geisel does not infringe the first six 
claims of the Gilmer patent. This is obvious, for one élément of 
each claim is a supporting braid or something similar around the 
joint in order to protect it from latéral stretching. But this élément 
was speedily given up. The use of braid was found to be objection- 
able, because the joint was thickened thereby in the same manner as 
by lapping the ends of the belt, and the braid was therefore aban- 
doned almost at once, and the joint was strengthened laterally in a 
différent manner, namely, by oversewing the edges as a buttonhole 
is sewed. And this oversewing is still an essential part of the joint, 
although claim 7, the only claim now in dispute, does not call for it; 
the suiïicient reason being that the joint will fray out and will there- 
fore not be operative unless the edges are protected in some such 
way. In other words, none of the seven claims will work unless 
a new élément is added ; thereupon the patentée adds that élément 
and thus obtains an operative joint, and now seeks to enforce the 
broad gênerai language of the seventh claim because the inoperatiVe 
device described therein can be read upon the defendant's invention. 
Considering the history of the seventh daim, I think it must be nar- 
rowly scrutinized before it can be allowed to dominatè the Geisel 
patent. Gilmer was far from being a pioneer. He belongs to the 
class of improvers described in Railway Co. v. Sayles, 97 U. S., on 
page 556, 24 L- Ed. 1053. Speaking of double brakes, the device 
there in question, Mr. Justice Bradley said : 

"Like almost ail other inventions, that of double brakes came when, in the 
progress of mechanieal improvement, it was needed; and, being sought by 
187 F.— 39 
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lUianyiinîlidSiilt îs not wonflerful that; it wàs develôped In dlfifereût and Inde- 
ïpendent forms, ail original, and yet ail bearlng a somewhat gênerai resem- 
blance to each other. In such cases, If one inventer précèdes ail the rest, and 
strikesout somethlng whicli, ineludes and underlies ail that they produce, he 
acqnlres a monopoly, and subject* them to trlbute. But if the advance towards 
the thing . deslred Is graduai, and proceeds step by step, so that no one can 
«laim tke complète whole, then eacti is entltled only to the spécifie f orm of 
device wWch he produces, and every other inventor is entitled to his own spé- 
cifie, forro, so long as'it differs from those of his competltors and does not 
include thelrs. Thèse gênerai prlnciples are so obvions that they need no ar- 
gument or-'lllustration to support them." 

In that case also it was attempted to broaden the scopè of an orig- 
inal application by amendment, and the court laid down the follow- 
ing rule fôf such a situation: (page 563 of 97 U. S., 34 L. Ëd. 1053),: 

"It will be observed that we hâve given particular attention to the original 
application, drawings, and models filed in the Patent Oflice. * * * We 
hâve fleemed it proper to do thls, because, if tlie amended application and 
model flled * * ♦ five years later, embodied any material addition to or 
variance from the original'— any thing nev? that was not comprised in that — 
such addition or variance cannot be sustained on the original application. 
The law does not permit such enlargements ' of an original spécification, which 
would Interfère ,with other inventors who hâve entered the field in the mean- 
time, any more than it does in the Case of reissues of patents previously 
granted. Courts should regard with jealousy and disfavor any attempts to 
enlarge tbe scope of an application once flled, or of a patent once granted, the 
effect oj vhlçh would be to enable the patentée to appropriate other inven- 
tions fflade prier to svich altération, or to appropriate that which bas, in the 
nieantimé,' 'gone Into public use." 

And thisTule was approved in Hobbs v. Beach, 180 U. S. 396, 31 
Sup, Ct. 409, 45 L. Ed. 586, although the facts of that casé did not 
call for.its enforcement. 

With this rule in mind, and considering also the prior art — which 
is well ««mmarized by the defendant's expert Jackson on pages 335 
to 330 of the printed testimony, and therefore need not be again re- 
ferred tQ— -it is, I think, manifest that Gilmer cannot be permitted to 
cover the broad field of the seyenth claim. For présent purposes 
the spécifie device of the first six claims may be assumed to be vaHd, 
but the prior art so limited his application that it could not possibly 
support: the : wide extension sought by the amendment. As already 
stated, Gilmer's invention was not a pioneer. After he abandoned the 
braid and took the additional step of oversewing the edges, he pro- 
duced a meritorious and useful joint; but his success was not due 
to his patent alonç. _ On the contrary, it was plainly due in a material 
degree to the substitution of oversewh edges in place of the objec- 
tionable braid. The argument from usefulness and success cannot 
apply to the first six claims, and, if thèse alone were in issue, it 
would at once be clear that the patent must be confined to the spé- 
cifie device which they describe. Thèse, however, are admittedly not 
infringed, and, if the original application could not properly cover 
claim 7, that claim also becomes inefïective — especially in favor of 
Geisel for the reason already given. In my opinion, when the prior 
art already referred to is considered, it is impossible to sustain the 
broad sçope of claim 7, which claims any imraveling, any transverse 
stitching, and any longitudinal stitching. The defendant's expert has 
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made it clear, I think, that Gilmer is certainly not entitled to any 
such claim against the défendant. Whether claim 7 would be valid 
against anybody may be left for future décision. It is possible that, 
in view of the prier art, the claim may be saved by limiting its mean- 
ing so as to cover only the particular device described. If not so lim- 
ited, it is void against Geisel, because under the facts in proof Gil- 
mer could not ingraft a broad claim by amendment upon a narrow ap- 
plication, for the express purpose of defeating an intermediate in- 
ventor. 

In either event, the defendant's joint does not infringe, and for 
that reason the bill may be dismissed, with costs. 



In re DU. VOOKHBES AWNIXG HOOD CO. 

(District Court, M. D. Pennsylvania. January 26, 1911.) 

No. 1,118. 

1. Patents (§ 218*) — Aoeeement to Pay Royalties— Tebmination by Mu- 

tual Consent. 

A corporation organlzed to manufacture a patented awnlug under a 
license contracted to pay the patentée a bonus of 1 per cent, a foot for 
ail awniugs sold, wlth a guaranty of a luinlmum number of 10,000 tlie 
first year and an addltional 10,000 eacli succeeding year. Held tliat, 
where the contract was teruilnated by agreement during a year, the pat- 
entée was entitled to recover as bonus for that year 1 per cent, per foot 
on the awnlngs that had been actually sbld up to the time of the termina- 
tion only, the provision for a minimum number being applicable only la 
case that number had not been sold at the end of the year. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 218.*] 

2. Bankbuptcy (§ 314*) — Provable Claims— Salaby Accbuing aetbr Bank- 

kuptcy of Corporation. 

An officer of a corporation is not entitled to prove a claim for salary 
accruing after the bankruptcy of the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

3. Bankruptcy (§ 318*) — Provable Claims— License Contract Undeb Pat- 

ent. 

Where a corporation whieh as part considération for an exclusive li- 
cense to manufacture undêr a patent had contracted to pay to the pat- 
entée a bonus or royalty on the patented articles sold, with a guaranty of 
a minimum number during the year, became bankrupt before the end of 
the year, the patentée was entitled to prove a claim for the amount ot 
royalty which had accrued up to the time of the bankruptcy at the min- 
imum rate, irrespective of the number ot articles actyally sold. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 318.*] 

4. Bankruptcy (§ 318*) — Provable Claims— License Contract Under Pat- 

ent. 

The bankruptcy of a corporation which held an exclusive manufaetur- 
ing license under a pateint, to continue for its llfe, under a contract 
which required it to pay royalties on a minimum number of the patented 
articles each year, operated as an enforced terminatlon of the contract, 
and the patentée cannot prove a claim for future royalties accruing dur- 
ing the remainder of the term ; but he Is entitled to prove a claim for 
damages for the breach of the contract. to be estimated in view of the 
■ fàct that, having fallen in, he is at liberty to again dispose of It. 

[Ed. Note. — For other cases, see Bankruptcy, Oent. Dig. §§ 481, 482; 
Dec. Dig. § 318.*] 

♦For other cases see same topic & § numbeh in Dec. & Am. Digs. 190T to date, & Rep'r In(\éxes 



612 187 FEDERAL REPORTER 

a. COEÏOBATIONS (§ 308*) 0FFICEE3— Claims Against Cobporatiow. 

., ïn tiie absence of an exprès? contract to that effiect, the président of a 
' corporation is not entitled to a comnïisslon on stock or propèrty of ttie 
: corporation sold by Mm. 

[Ed^ Note.— For other cases, see Corporations, Cent DIg. §§ 1334-1339 ; 
Pec. ,Dig. § 308.*] 

8. BANKRtiPTCT (§ 316*) — Provable Claims— Indoeseb fob Bankeupt. 

An indorser for a bankrupt corporation cannot prove a clalm in his 
OWA najne on account of his indorsement- unless he lias paid tlie com- 
pany's obligation. 

i [Ed. .Note. — For other cases, see Bankruptcy, Dec. Dig. § 316.*] 

7. Bankruptcy (§ 314*)^-Glaims Against Corporation— Offîcers. 

The président of a corporation who, to eomply with a requlrement of 
its charter thot it main tain an office in a city, but without action by the 
directors, furnished room in his own office, cannot prove a claim for the 
rental thereof against the estate of the coriioration in bankruptcy. 

[Ed. .Note. — For. other. cases, see Bankruptcy, Dec. Dig. § 814.*] 

In the matter of Dr. Voorhees Awning Hood Company, bankrupt. 
On certificate from W. L. Hill, référée, 'sur claim of Dr. S. H. Voor- 
hees. Claim allowed in part. 
■ Decree reversed 188 Fed. 425. 

The following is the essential part of the referee's report: 

Dr. Samuel Herl^ert Voorhees bas filed various affidavits of claim, to whlcb 
the trustée bas filed exceptions. No one of the affidavits is a complète proof 
of a claim as reqxiired by the bankruptcy lavr, nor do ail of the affidavits 
taken together constitute such proof, and In the taking of testimony it was 
understood that the burdén of proof was on the plaintiff (Test p. 245), and 
that ail of the évidence should be considered in passing upon the claim, which 
is made up of several items stated in the affidavits finally, after some amend- 
ments, as follows: 
'■:'■■■ -■ ' . i . rjijjQ ciaiîli. 

0. Stock (commcin) due on commissions not issued, shares 1,705. 

1. Cash "commissions on stock sales, balance estimated $ 62 00 

2. Incidental expenses, President's office. . . 23 80 

3. Bonus license eontract from December 9, 1005 to April 12, 

1907 ; 67 00 

4. 1% business (estimated) to April 12. 1907 33 00 

5. President's salary from April 12, 3907 to April 29, 1908 744 00 

6. President's salary from April 1, 1907 to April. 12, 1907 24 00 

7. IJceiise royalty, first year 100 00 

8j Royalty on parts. ..v 1 00 

9. Commissions on 'sale of merchandise to April 29, 1908 (esti- 
mated) ........;...... 92 00 

10. . Bill against the jeceiver (too long to insert hère) 

"Receiver's violation of manufacturing and selling license 

eontract. Minimum royalties in full 14,647 84 

11. Maintainlng offi"ce of record, Coal Exehange Building, May 

1, 1907 to and (nciuding Cet, 1908, at $5.00 per month. ... 90 00 

12. Surcharged çheck, Lindabury transaction 10 00 

13. A protection note, for personally guaranteeing payment on 

goods bought from John Boyle & Co., N. Y., and Hoffiman, 
Korr & Oo., Phila., Pa. Said note being given by the bank 
r'upt In March, 1907 (in conjunction with two others) ..... 2,000 00' 

14. Protection note for indorsiug the, back of bankrupt's com- 

mercial note, giveh in May, 1907 (in conjunction with nine 

othersj 5,000 00 

*For dttier cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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Flndings of Fact. 

1. On the 8th day of November, liiOô, in the county of Lackawanna, Pa., 
Samuel Herbert Voorbees, M. D., clainiant in tliis case, and William Henry 
Shrader, signed and acknowledged articles of incorporation of the Dr. Voor- 
bees Awning Hood Company, the bankrupt in this case, and thèse article» 
were afterwards executed by Philip Lawrence in Beadle county, S. D., and 
on the 21st day of November, 1905, were filed in the office of the Secretary 

of State of South Dakota. 

** * *• • • * • * * 

8. On the 9th day of December, 1905, without any action on behalf of the 
Company other than that set forth in the minutes of the meeting of No- 
vember 2Sth, a paper called "manufacturing and selling license" vvas exe- 
cuted by Dr. Voorhees for himself on the one part, and Dr. Voorliees and 
Mr. Shrader for the Dr. Voorhees Awning Hood Company on the other part, 
which Instrument was as foUows: 

"Manufacturing and Selling License. 

"This agreement made this 9th day of December, 1905, between Samuel 
Herbert Voorhees, M. D., party of the first part, and the Dr. Voorbees Awn- 
ing Hood Company, Incorporated, the party of the second part, witnesseth, 
that whereas letters patent of the United States of America for ventilated 
awnlngs were granted to the party of the flrst part, dated September 5th, 
1905, No. 798,750, and whereas the party of the second part is désirons of 
manufacturing and selling the awnlngs and devices so described and claimed 
In said patent; now, therefore, the parties hâve agreed to as follows: 

"First. The party of the first part hereby licenses and empowers the party 
of the second part wlth the exclusive right to manufacture and sell said 
awnlngs and hoods within the limits of said United States only subject tx) 
the conditions hereinafter named, on the above said patent and otiiers now 
pendlng, or any other rights that may at any future time be granted to the 
party of the first part in the said Untted States (ineluding copyrights, trade- 
marks, dlstinctlve slgns, etc.), that relate to awnings and awning hoods, to 
the natural end of the terms of said letters, copyrights, etc., are granted. 

"Second. That the party of the second part agrées to give In payment for 
the same to the party of the second part, fifty-one (51%) per cent, of the 
capital stock of the said company ; making him the gênerai manager of the 
Company at a salary of one (1%) per cent, of the gross earnings of the Com- 
pany (said salary being figured lu the cost of selling the productions of the 
said Company) ; and a bonus of one (1^) cent a running foot on ail its sheet 
métal work, and one Wsi) eighth of a cent on ail métal parts and fixtvires 
relating thereto; to render to the party of the flrst part a correct statement 
and payment for the same at the end of each month ; that the minimum of 
the said bonuses shall be 10,000 ft. of the sheet métal (running) for the first 
year and for each succeeding year it shall Increase at least 10,000 ft. over 
and above that of its preceding year. Said bonuses payable only for the 
natural life of the said patents. 

"Though not waiving any rights in case of liquidation or dissolution, the 
party of the flrst part agrées to allow the party of the second part to pay to 
the holders of the outstanding preferred stock of the company, its dividends 
prior to the settlements of said bonuses at such times as it may be deemeit 
necessary so to do by the party of the second part. 

"That in wltness whereof the parties of the above named (The Dr. Voor- 
hees Awning Hood Company, Incorporated, by its président and secretary) 
hâve hereunto set thelr hands and seals the day, month and year above 
written. [Seal.] Samuel Herbert Voorhees, Ist party. 

"The Dr. Voorhees Awning Hood Co., 2nd party. 
"Per Samuel Herbert Voorhees, Président, 
"Per Wm. H. Shrader, Secretarv." 
• •• •* * * * * * * * « 

15. At a meeting of the board of directors held on the 12th day of Aprll, 
1907, the following actions were taken (Minute Book page 2): 

"Motion by Hackett, seconded by Helmer, that the président and secretary 
be authorized to exécute and sign a new license agreement between S. H. 
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Voorhees and this compaiiy, to take the place of the old contract, which is 
hereby annulled, approved. 

"The résignation of S. H. Voorhees as gênerai manager is then tendered to 
take efïect this 12th day of April, 1907. 

"Motion by Evans, seconded by O. B. Hollister, that the résignation of S. 
H. Voorhees as gênerai manager be and hereby is accepted to take efCect to- 
day, approved," 

16. On the 12th day of April, 1907, Dr. Voorhees, for hlmself on the one 
part, and Dr. Voorhees as Président and W. H. Shrader as Secretary, for the 
Dr. Voorhees Awning Hood Company on the other part, executed an instru- 
ment as follows: 

"Manufacturing and Selllng License. 

"This agreement was made this 12th day of April, 1907, between Sanmel 
Herbert Voorhees, M. D., party of the flrst part, and the Dr. Voorhees Awn- 
ing Hood Company, Tncorporated, party of the second part, witnesseth, that 
whereas letters patent of the United States of America for ventllated awn- 
îngs were granted to the parties of the flrst part, dated September 5th, 1905, 
No. 795,756, and whereas the party of the second part is désirons of manu- 
facturing and selllng awnings and devices so deseribed and claimed in sald 
patent; now, therefore, the parties hâve agreed as follows: 

"First The party of the first part hereby licenses and empowers the party 
of the second part with the exclusive rlght to manufacture and sell said awn- 
ings and hoods withln the limits of said United States only, subject to the 
conditions hereinafter named, on the above-named patent and others pend- 
Ing, or any other rights that may at any other time be granted to the party 
of the flrst part in the said United States (including copyrights, trade-marks, 
dlstinctive slgns, etc.), that relate to awnings and awning hoods, to the nat- 
ural end of the term of the sald letters, copyrights, etc., heretofore and here- 
after granted. 

"Second. The party of the second part agrées to give to the party of the 
first part In payment for the sanie flfty-one per cent. (51%) of the capital 
stock of said company ; make him the président of sald company at a salary 
of one per cent. (1%) on the gross sales of hoods and parts, and if such per- 
centage shall not amount to the sum of seven hundred and twenty ($720.00) 
dollars per annum then the différence shall be pald to sald flrst i)arty out of 
the gross earnings of the company, and in addition thereto a bonus of one 
cent per running foot on ail hoods complète and ready for érection, and sold, 
and also one-elghth of one cent on ail additional or separate parts of the 
aforesaid patented awning hoods, etc., furnished and sold. Settleînents upon 
full and correct statemeuts to be furnished by the said second party to the 
said flrst party In each and every month, shall be made on the 20tii day of 
the niouth succeeding, and it Is agreed that the minimum of said bonuses 
shall be ten thousand (10,000) feet of the sheet métal (running) for the flrst 
year, and for each succeeding year it shall increase at least ten thousand feet 
over and above that of the preceding year, said bonuses payable only for 
natural llfe of the sald patents. 

"Though not walving any rights in case of liquidation or dissolution, the 
party of the flrst part agrées to allow the party of the second part to pay to 
the holders of the outstanding preferred stock of the company, its dividends 
prlor to the settlements of said bonus at such times as it may be deemed nec- 
essary so to do by the party of the second part. 

"That in witness whereof the parties of the above named (The Dr. Voorhees 
Awning Hood Company, Incorporated, by its président and secretary) hâve 
hereunto set their hands and seals the day, month and year written. 

"[Seal.] Samuel Herbert Voorhees, Ist party. 

"The Dr. Voorhees Awning Hood Co.. 2nd party. 
"Fer Samuel H. Voorhees, Président. 
"Per Wm. H. Shrader, Secretary." 

17. The Instrument above quoted was never adopted as a contract of the 
company by any formai action of the board of dlrectors, but a copy of it was 
pasted in the Minute Book (page 24) following the minutes of the meeting 
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last above mentioned, and the oompany contiuued to manufacture and sell 
tlie kind of awning hoods covered by Dr. Voorhees' patent. 

18. At the meeting of the directors held on the 12th day of Aprll, IGOI. 
above meutioned, W. H. Hollister was elected gênerai manager of the com- 
yany to take the place made vacant by the résignation of Dr. Voorhees. 

19. After the meeting of Aprll 12, 190T, above mentioned, there vvere only 
three meetings of the board of directors. Thèse were held on May 7, July 9, 
and August 6, 1907, Dr. Voorhees being absent from the last two. 

20. On the 15th day of January, 1908, a pétition in bankruptcy was flled, 
Dr. Voorhees being one of the petltiouing ereditors, and upon this pétition 
the company was ad.iudged a bankrupt on the 2d day of March, 1908. 

(Fpr convenlenee of référence the succeeding flndings of fact are placed 
under the numbers of the items to which they particularly apply, but they 
are of course to be consldered as fiudihgs of fact for ail purposes of the case.) 

Item 0. 

21. Dr. Voorhees, while président of the company and while receiving a 
salary as such, sold stock of the company, for whleh a salesman employed to 
sell stock was to receive, under the action taken at the flrst meeting of di- 
rectors above mentioned (see Minute Book, p. 2, and flnding of fact No. 4), a 
commission of a certain nuniber of shares of the stock of the company. 
There was no contract by which Dr. Voorhees was employed to sell the stock. 

Item 1. 

22. While Dr. Voorhees was président of the company and receiving a sal- 
ary as such he sold 1,400 shares of the company's stock, for which under the 
action taken at the first meeting of the directors above mentioned (see Minute 
Book, p. 2, and flnding of fact No. 4), a salesman employed to sell stock was 
to receive a commission of $200. Dr. Voorhees supposed that he would re- 
ceive the commission, and the company did pay him $138 on this aecount, 
leaving $62 unpaid. There was no contract between Dr. Voorhees and the 
company maklng hlm Its agent for the selUng of stock. 

Item 2. 

23. In transacting business for the company Dr. Voorhees paid $23.80 for 
postage, stamps, stationery, car fare, etc., which has not been repaid. 

Item 3. 

24. From the beginning of its opérations until the date of Its bankruptcy 
the company manufactured awning hoods In accordance with Dr. Voorhees' 
patent. There is no direct évidence that payments were made by the com- 
pany In accordance with the contract dated the 9th day of December, 1905 
(see flnding of fact No. 8), for the §rst year, but no payment in accordance 
therewlth was made for the use of the patent after the 9th day of December, 

1906. The contract was formally annulled by the board of directors on the 
12th day of Aprll, 1907, when a new contract superseding the old one was 
executed. There Is no évidence as to the quantlty of métal used by the com- 
pany In manufacturing awning hoods before the 12th day of Aprll, 1907. 

Item 4. 

25. Dr. Voorhees was employed and served as gênerai manager of the com- 
pany between the 9th day of December, 1905, and the 12th day of Aprll, 

1907. During this period the gross earnings of the company amounted to 
$3,178.06. 

Item 5. 

26. The only by-laws which the company ever had were those adopted at 
what was called the organizatlon meeting (see Minute Book, p. 2, and flnding 
of fact No. 3) and article 5 thereof is as foUows: 

"Article V — Duties of Président and Vice Président. 

"The président, who must also be a director, shall préside at ail meetings 
of the stoekholders and directors. In hls absence, or in case of disabllity 
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of tHe président, the flrst vice président sliall act in lils stead in ail matters 
pertalning to tlie office of the président. Tlie second and thlrd vice président 
slial! keep theniselves faniiliar witli the affairs of the company, and perform 
such duties as they niay be called upon to perform by the board of direotors. 
"The président shall hâve gênerai supervision of the affairs of the Com- 
pany, shall sign and countersign ail certiflcates of stock, contracts and other 
Instruments of the eonipauy, as authorized by the directors; shall niake re- 
ports to the stockholders and directors, and perform ail such duties as are 
incident to his office, or may be required by the board of directors." 

Item 6. 

27. The salary of the président for the months of November and December, 
1906, and January, Fehruary, and Mareh, 1907, was paid in accordance with 
the resolution adopted at the meeting of the board of directors held on the 
4th day of December, 1006 (see Minute Book, p. 17, and findlng of fact 
No. 14). 

Item 7. 

28. There is no évidence of the amount of métal used by the company in 
manufacturing awning hoods between the 12th day of April, 1907, vk'hen the 
second license contract was exeeuted, and the date of the bankruptcy. 

Item 8. 

29. There is no évidence that the company used or manufactured any 
"métal parts and flxtures," that beiiig a terni used in the contract of Decem- 
ber 9, 1905 (see finding of fact No. 8) or any "addltional or separate parts," 
that being a term used in the contract of April 12, 1907. (See flnding of fact 
No. 16). 

Item 9. 

30. During the time that Dr. Voorhees was président of the company and 
was receiving a salary as such, he sold awnings and awning hoods which the 
company had manufactured. The regular salesman's commissions on the 
sales that he made would be $92.05. There was no contract by which he 
was made a salesman of the company, and he was never required by the 
board of directors to make sales of that kind. 

Item 10. 

31. After the élection of W. H. Hollister as treasurer and gênerai manager 
of the company (see Minute Book, p. 12, and finding of fact No. 18), he had 
gênerai and complète charge of the business of the company. 

32. Quite a number of orders, amountipg in ail to about $1,600 were re- 
ceived by the company while Hollister was in charge of It, but for some 
reason were not fllled. Many of thèse orders appear on the books of the 
company, and are marked "canceled," while others do not appear at ail. 
Failure to flll thèse orders did not cause the bankruptcy of the company, 
nor even contribute to it so far as the évidence discloses. 

33. Some small items of money paid to the company cannot now be found 
on the company's books, but the amount is not sufîicient to make the loss 
of it, if there was a loss, a contributing cause of the bankruptcy. 

34. The treasurer who preceded Hollister kept the company's money in a 
bank in Scranton. Hollister was vice président of a bank at Avoca. When 
he became treasurer he deposited the company's money in the bank at Avoca 
and drew it out on checks signed by himself alone, as treasurer of the com- 
pany, without the checks being countersigned by the président in accordance 
with article 5 ot the by-laws (see finding of fact No. 20). This was done 
aithough there was money of the company in the Scranton bank at the time, 
and aithough Hollister had in his possession a large number of blank checks 
of that banlc which had already been countersigned by the président. 

35. About four months hefore the pétition in bankruptcy Was filed a judg- 
ment was obtained against the company, and w^as very soon followed by 
other judgments. An exécution was issued on the first judgment, but a sale 
thereunder was coutinued from time to time, and bankruptcy intervened 
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before a sale occurred. W. F. Hollister personally assumed liability for 
this judgmetit, and in Oetober, 1908, several months after the bankruptcy, 
be took an asslgnment of it to bimself. It does not appear that Hollister 
eitber willfully or through mismanagement reduced tbe company to insol- 
veucy. 

Item 11. 

30. The articles of incorporation contained tbe following paragraph: 
"Tbe place vvbere the principal business of this corporation shall be trans- 
acted is Huron, in the county of Beadle, state of South Dakota, but a busi- 
ness office niay be located at Scranton, Pennsylvania where meetings of the 
directors and stockbolders inay be held for the transaction of business." 

37. Dr. Voorhees had an office in Scranton, which for a while was used as 
the office of the company, and the company paid $5 on account of the office 
expense each month. Then the company opened an office of its own in Scran- 
ton, and stopped paying for the use of Dr. Voorhees' office. Later the com- 
pany's office was nioved to Avoca, where the manufacturing was done. After 
the company's office was moved to Avoca, Dr. Voorhees bad in bis office a 
desk, typewriter, lamp, some jiaper, booklets and samples of awning cloth, 
belonging to the company, wiiich be used in transacting the business of the 
company. It does not appear by whom, or at what time, the company's prop- 
erty was placed in Dr. Voorhees' oflice. About the time of the l)ankruptcy 
some one on liehalf of the company tried to take this property to the com- 
pany's office at AA-oca, but Dr. "\'oorlipes refnsed to let it go, on the grouiid 
that the articles of incorporation required the company to malntain an office 
at Scranton. Dr. Voorhees paid no additional rent and was put to no addi- 
tlonal expense on account of the company's property being in bis office. 

Item 12. 

38. In collecting $10 due the company Dr. Voorhees received a check for 
$20, giving $10 of bis own money as change. He turned the check over to 
the company and received the company's check for $10 in repayment of the 
money he had paid out. By an error he was charged on the books of the 
company with the $10 the company had paid hlm, but was not credited with 
the $10 he had paid for the company. Afterwards the company paid him the 
amount that was due a(rcording to the account as it appeared on the books, 
and he received $10 less than he would bave received had the error not 
occurred. There is no évidence th;it Dr. Voorlices was entitled to receive the 
amount that was due him according to the account. 

*****:^. ******* 

Discussion of Items. 
0. "Stock Due on C'onnnissions Not Issued, Shares 1705." 

The testimony as to this item appear.s on pages 5 to 9, and pages 103 to 113. 

The claim is for shares of stock of the banki'upt corporation alleged to bave 
been earned by the claimant in selling other stock of the corporation to vari- 
ons persons. The purpose of this proceeding is to aseertain what sum of 
money, if any. the bnnkrnpt owes the claimant, in order that he may partici- 
pate with other creditors in aiiy distribution that may be made of fùnds com- 
Ing into the hands of tbe trustée. The conflict of interest is lietween cred- 
itors only, and not between stockbolders, wlio, for the purpose of contests be- 
tween themselves, are not represented on the record. To enter an order in 
this proceeding that the claimant is entitled to certain shares of the corporate 
stock of the bankrupt would be a déniai of the right of the stockbolders, who 
alone would be affected by the order, to their day in court. The claimant's 
right to shares of stock should be deterniined in anothor proceeding, at which 
the stocliholders are represented, and such a proceeding can be had if it de- 
velops that the bankrupt is in fact solvent after ail. Therefore this part of 
the claim is dlsallowed, without regard to its merits, and without préjudice 
to the right of the claimant to establish his claim later in an appropriate pro- 
ceeding. 
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' 1. "Cash Commissions on Stock Sales, Balance Estimated, $62." 

The testlniony as to this item appears on pages. 5 to 12 and 103 to 113. 
The claimaut sold 1,400 shares of the capital stock of the bankrupt corpo- 
ration, supposing that lie was entitled to recelve compensation in the form of 
a selling agent's commission in the sum of $200, of which amouut the Com- 
pany paid the claimant $138, leaving unpald the $62 now clalmed. 

When the sales were made Dr. Voorhees was président of the corporation, 
and as such was receiving a salary. There was no contract between hlm and 
the corporation making him its agent for the selling of stock. The claimant 
refers to the minutes of the flrst meeting of the board of directors (Minute 
Book, p. 2) as a contract, where the following appears: "The folknviug ways 
and means were then adoptetl on motion pvit and carried to meet tlie past, 
current and future expenses and to provide working capital. The treasury 
stock to 'be offered for publie subscriptions in the following blocks: First 
bloclr, 1,000 shares of preferred stock at par, $1.00 each, combined with a 
bonus of 5,000 shares of common. Salesman's commission, equal to bonus. 
Second block 2,000 shares preferred at par, with a bonus of 5,000 common, 
salesman's commission equal to bonus, or 20% of cash recelved. Thlrd block, 
5,000 preferred with bonus of 5,000 common, commission equal to bonus or 
15%. Fourth block 10,000 preferred, with bonus 5,000 common. Commission 
equal to bonus, or 10%. With the exception of the flrst block, which must be 
cash, subscriptions must be paid 10% down and 10% monthly until fully 
paid up. And if this be not sufficient the offlcers were authorized to take any 
other necessary steps to advance the interests of the organization and place 
It in active opération." In this there is no contract with the claimant. The 
action takén could not be construed as the making of a contract with any one. 
It was nothing more than the fi.xing of the amount of commissions that sales- 
men were to reeeive when employed to sell stock. In addition to this the 
claimant testifled (page 111): "We agreed to pay everybody who sold stock. 
We actually agreed that everybody who sold stock should get commissions. 
We (the stoekholders) asreed to it. We talked it over in a sort of a friendly 
manner ail tôgether." Loose talk of this kind could not be made to serve as 
îi contract, especlally with one who was président of the company. So the 
<luestion now is down to whether the claimant can recover a salesman's com- 
-mission for selling stock of the corporation while he was its président, in the 
^ibsence of an express contract on the part of the company to pay such com- 
mission. 

If the selling of stock was Incidental to the claimant's discharge of his du- 
ties as président, then of course theré could be no recovery. The by-laws pro- 
vide as foUows: "The i)resident shall bave gênerai supervision of the aflfairs 
of the company, shall sign, or couiitersign ail certificates of stock, contracts 
and other instruments of the company, as authorized by the directors; shall 
make reports to the stoekholders and directors, aud perform ail such other 
•duties as are incident to his office, or may be required by the board of dl- 
rec'tors." It is hard to get away from the idea thnt selling stock in a com- 
pany immediately after its orgnniKation, when it had no cash capital what- 
ever. and when its most pressing and principal business was obtaining capital 
for its anticipated opérations, which was the situation of this company, was 
incident to a "gênerai supervision of the afCairs of the company." C«rtainly 
the findlng of persons to solicit subscribers, and. thelr employment, and the 
supervision of their work, would be incident to the supervision of the affairs 
of the company. If the président instoad of supervislng the work of others 
in selling stock chose to take his time from that employment and to use it in 
making sales himself, he wouW not be renderlng any additlonal service to the 
corporation, but merely substituting one kind of service for another. It bas 
been held that selling stock does not corne witbin the scope of the duties of 
a director. Cheeney v. U B. & M. R. Co., 68 111. 570, 18 Am. Rep. 584. But 
the recovery in that case was on an express appointment of the director as 
a spécial agent of the corporation before the stock was sold, and later, when 
the same case came up again (L. B. & M. R. €o. v. Cheeney, 87 111. 446) the 
court avoided a décision of the question whether the director could recover 
compensation for selling stock where the board of directors had sent him to 
obtaln subscriptions for stock witbout taking any action relative to his com- 
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pensation. In Kilpatriek v. Peiirose Ferry Bridge Co., 49 Pa. 118, 88 Ani. 
I>ec. 497, the treasiirer raised money, and the président supervlsed the build- 
ing of a l)ridge In addition to raising uioney and carrying on litigation, yet 
no compensation was allowed. The S\ipreme Court of Peniisylvania in Jlart- 
indale v. Wilson-Cass Co., 1.S4 Pa. 348, 19 Atl. 680, 19 Am. St. Rep. 706, re- 
fused to décide whether the président of a corporation can recover on a quan- 
tum nierult for services rendered to the corporation outside of his officiai 
duties, because the que.stlon was not raised by the record. But the rule in 
Penusylvanla, as it appears froni the later cases, Is that an offlcer of a cor- 
poration cannot recover compensation for services of any kind rendered l>y 
him to the corporsition, except upon an express contract of employaient made 
before the services are ])erformed. Althouse v. ('obaugh CoUierv Co., 227 Pa. 
580, 76 Atl. ?.10; P,rophy v. American Krevvlng Co., 211 Pa. 596. 61 Atl. 12:5; 
Grafner v. Street Railway Co., 207 Pa. 217, 56 Att. 426; Bair & Gazzam v. 
Vandersaal, 36 Pa. Super. Ct. 615. The doctrines of ratification and estoppel 
hâve never lieen applled in Pennsylvania. although reeognlzed in some other 
States. See 10 Cyc. 900. par. 5, and 922, par. "b." In C, M., C. & S. Co. v. 
Toponee, 152 U. S. 405, 14 Sup. Ct. «32, 38 L. Ed. 493, which seems to l)e the 
only case of the liind that has conie before the Suprême Court of the United 
States, that court sustained a recovery on a quantum meruit, In an action 
by one who had -been employed and had served for several years as the super- 
intendent of a corporation, In the absence of an express contract for com- 
pensation, although the plaintiff was also vice président and a direetor of the 
Company. In that case, however, the offices were nominal, neither charter 
nor by-laws cast any si)ecial duties upon either vice président or direetor, and 
ail of the corporate stock, except enough to qualify some duminy directors, 
was owned in about equal proportions by two men, the plaintiff and one who 
was ealled the président, and between thèse two men there was from the be- 
ginning an uuderstanding that the services were to be pald for, although the 
amount had not been agreed upon. The facts hère are qulte différent. Thls 
item of the clalm is disallowed. 

2. "lucidental Expenses, President's Office, $23.80." 

The testimony as to this item appears on pages 13 and 14 and 113 to IIC. 

The charge is for petty expenditures of cash made by the président for 
postage stamps, stationery, car tare, etc.. In eonducting the company's busi- 
ness, and of which the clalmant kept no account, except a mémorandum of 
the amounts, without any désignation of what the items were for. Ile testi- 
fles positlvely as to the amount of the total, giving in a gênerai way the na- 
ture of the items and specifying a few from meuiory. There is enough to sup- 
port a finding of fact that the money was expended, and the claim is allowed. 

3. "Bonus License Contract from December 9, 1905, to April 12, 1907. $67." 

The testimony as to this item appears on pages 14 to 23, 116 to 122, 158, 
170, and 171. 

The Iwnus is clalmed under the license contract dated December 9, 1905, 
given In full in the flndlngs of fact. It is 1 cent a running foot on ail sheet 
métal work, and one-eighth of a cent on ail métal parts and flxtures. Ac- 
eording to the contract the minimum amount of sheet métal was to be 20,000 
teet during the second year of the contract, and the claim is for the bonus 
accruing at the minimum rate, between the 9th day of December, 1906, the 
beginning of the second year, and the 12th day of April, 1907, when the con- 
tract was formally annulled by the board of directors, and a new contract 
authorized and made. The original contract, at first unauthorized, was not 
exactly ratifled by the board of directors by their act of annulling it ; yet 
that act did not repudiate it, but reeognlzed it as in force up to that time. 
The Company had the use of the patent, and It should pay for it, although 
the right of the clalmant to recover on the contract is by no nieans free from 
doubt. Charter Gas Engine Oo. v. Charter, 47 111. App. 36. If the contract 
was invalld, the value of the use of the patent would bave to be shown. In 
re Bevier Wood Pavement Co. (D. C.) 19 Am. Bankr. Eep. 402, 156 Ped. 583. 
If It was valid, the claimant would hâve to show what amount was due un- 
der Its terms when it was abandoned. This he has not done. The contract 
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does not provide for a rate of payment based on the time during which the 
patent was used. On the contrary the amount to be pald is based on the 
quantity of métal used. There is a f urther provision that payment for a cer- 
tain number of feet of métal should be made each year, no uiatter how much 
had tieen used. But this latter provision could not become operative, for the 
purpose of flxing the amount that was due on the contraet, until the end of 
the year. The company was not bound to use any given quantity of métal in 
any period short of a year. Before tlie end of the year the right to recover, 
in a suit for the amount due on tlie contraet, did not dépend upon the lengtU 
of time during which the patent iiad beeu used, but was by the ternis of the 
contraet expressly made to dépend upon the number of feet of métal used. 
This item is disallowed. 

4. "1 per cent. Business (estimated) to April 12, 1007, .$33." 

The testimony as to this item appears on pages 10 to 18, 20 to 23, 38, 41, 
44, and 165 to 171. 

The elaim, is for 1 per cent, of the gross earnings of the company betvveen 
December 9, .1906, and April 12, 1907, being the salary which the claimant 
was to receive as gênerai manager of the company under tlie contraet of De- 
cember 9, 1905. The trustée admita (testimony, p. 17) that the claimant was 
employed and served as gênerai manager until the 12th day of April, 1907. 
The contraet ean be used to flx the amount of compensation, appearing to be 
reasonable, havlng been acted upon, and having beeii recognized by the board 
of directors in their aet of ; annulling it. The claimant estimated the gross 
earnings for the period at $3.300, and the trustée, from the books of the com- 
pany (testimony, p. 44) admitted that the correct amount was $3,178.06. This 
item is allowed in the sum of $31.78. 

5.'"President's Salary from April 12, 1907, to April 29, 1908, $744." 

The testimony as to this item appears on pages 23 to 25, 158, and 165 to 171. 

At a meeting of the board of directors held on the 4th day of December, 
1906 (M. B. p. 17), the following action was taken: "On motion by Berge, 
seconded by Hixon, the salary of the président, beginning November 1. 1906, 
was to be flxed for the ensuing year at $60.00 per month, in lieu of his (the 
president's) forfeiting ail prier claims for salary and commission. Carried. 
Correction, excepting any stocli. commission entitled to prior to the passing 
of this motion." The claimant continued to serve as président until the bank- 
ruptcy, and still holds the oiHce, although superseded, with ail the other offl- 
cers of the corporation, in the administration of the bankrupt's afCairs, by 
the trustée. The pétition was flled on the 15th day of January, 1908, up to 
which time there can be no doubt of the elaimant's right to salary, although 
lie seems to misconceive the basis of his right. appareutly claiming under the 
contraet of April 12, 1907, instead of the resolution of the board of directors 
above quoted. The making of a contraet with the claimant was authorized 
by the board of directors at the meeting held on the 12th day of April, 1907 
(M. B. 23), as follows: "Motion by Hackett. seconded by Helmer, that the 
président and secretary be authorized to exécute and sign a new license agree- 
luent between S. H. Voorhees and this company, to take the place of the old 
contraet, which is hereby annulled, approved." This action authorized the 
making of "a new license agreement" "to take the place of the old contraet." 
Whàt the ternis of the new agreement were to be are not disclosed. That 
they were to be diiferent from those of the old contraet is manifest from the 
fact that a new one was contemplated. The fact that the signing of a new 
contraet was authorized immediately after the elaimant's résignation as gên- 
erai manager, and the fact that the former contx-act had provided for bis ein- 
ployment in that capacity, would naturally lead to a supposition that a part, 
at least, of the contemplated change had référence to the employmeut of the 
claimant. Yet there is nothing in the résolution that can be coustrued as 
giving authorlty to make a contraet flxing the compensation of tbe elaiiuant 
as président of the company. The by-laws iirovide that "the board ot di- 
rectors shall flx the compensation of the officers and agents of the company." 
The résolution did not expressly, nor eveu by implication, delegate tliis power 



IN EE DR. VOOEHEE8 AWNING HOOD CO. 621 

to fix the president's salary, and the contract, in so far as it attempted to 
deal wlth the salary whleh the claimant was to recelve as président, was of 
uo effect. A power expressly vested in the board oï directors canuot be ex- 
ercised 'by the président, and a délégation of power to make a contract of a 
certain kind does not inelude authority to enter into a collatéral agreement 
of another nature. Bangor Street Railwav Co. v. American Banjror Slate Ck)., 
20.3 Pa. 6, 52 Atl. 40 ; Twelfth Street Market Co. v. Jackson, 102 Pa. 269. 

The contract, tlierefore, did not aft'ect the right of tlie président to the sal- 
ary of ,$G0 a month, flxed by the board of directors, which remains unpaid for 
the period between the 12th day of April, 1907, and the 15th day of January, 
1908, 91/10 months, and amounts to $546. 

Salary which was to accrue after the date of the barikruptcy cannot be 
recovered. The test is whether the right to recover existed at thetime the 
pétition in bankruptcy was flled. Re Pettingill & Co. (D. C.) 14 Am. Baukr. 
Hep. 728, 137 Fed. 143. The right to recover depended upon the president's 
contlnuance in ofïice. When the pétition wa.s filed the claimant had a right 
to recover salary earned at that time, but not the uneamed salary to accrue 
in the future. In re Inman & Co. (D. C.) 22 Am. Bankr. Eep. 524, 171 Fed. 
185. Thls item Is allowed in the sum of $546. 

6. "Président'» Salary from April 1, 1007, to April 12, 1907, $24." 

'The testimony as to thls item appears on pages 25, 26, 158, and 165 to 171. 

This Item seems to hâve been separated from No. 5 because supposed to be 
upon a différent footing. Salary for thèse few days Is claimed under the 
resolution of the board of directors adopted at the meeting of December 4, 
1906 (M. B. p. 17), and, of course, should hâve been paid. The trustée clalmjî 
that It. bas been paid. The resolution provides that the salary. was to start 
on the Ist of November, 1906, a little more than a month earlier. The trus- 
tées take the position that the resolution in so far as it relates to back salary 
was void, citing Loan Association v. Stonemetz, 29 Pa, 534, and Kllpatrlck 
V. Penrose Ferry Brid.ge Co., 49 Pa. 118, 88 Am. Dec. 497. As the salary for 
November, December, .lanuary, Fehruary, and Jlarch was paid, he thinks that 
the amount of money reeelved should be applied on the salary accruing after 
the date of the resolution. The reason for the rule given in the cases clted is 
that there is lack of considération. There was a considération for the action 
of the directors in this instance. Dr. Voorhees surrendered ail claims agaiust 
the Company for salary earned before the date to which the resolution re- 
lated. The action was In the nature of a compromise of existing différences. 
The money bas been paid and reeelved on the strengtli of it. There is no évi- 
dence that it was not a f air and proper adjustment ; and there is no occasion 
now to disturb it. This item of the clalm Is allowed. 

7. "License Royalty, First Year, $100." 

There is no testimony as to this Item, the only évidence being the contract 
of April 12, 1907, under which the claimant was to recel^'e a minimum bonus 
of $100 for the flrst year. The trustée takes the position that the claim is 
not provable, because only royalty on métal actually used could fall due be- 
fore the end of the year, there is no évidence of the amount of njetal used. 
a suit for the minimum royalty for the year could not hâve been maintained 
until the end of the year, and the company went into bankruptcy before the 
year had expired. This contention appears to be sound. The rights of the 
claimant are to be determined hère as they would be in an action hegun at 
the date of the bankruptcy. The question of the bankruptcy as a breach of 
the contract will be taken up in discussing item No. 10. Whatever the claim- 
ant could hâve recovered in an action begun at tlie date of the bankruptcy for 
the use of the patent up to that tlme would be allo%yed upon proper proof. 
But he has failed, as in Item No. 3, to prove how much was due at that date 
under the ternis of hls contract. Thls item i s disallowed. 

8. "Royalty on Parts, $1." 
See testimony, pages 28 and 29. 
There no évidence whatever in support of this item, and it is disallowed. 
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9. ''Commission on Sales of îlerchandise to April 29, 1908 (estlmated), $92.05." 

Testlmony as to this item appears on pages 29 to 34, 121 to 131, and 138. 

There was no contract with the clalmant making hlm a salesman of the 
eompany's products, and, for the reasons given In discussing item No. 1, this 
item is disallowed. 

10. (This item is not repeated hère as set forth in the claim, because of its 

length.) 

For testimony, see pages 34 to 37, 45 to 96, 138 to 165, 189 to 207, 210, 224 
to 270, and 278 to 296. 

This item is a bill against the receiver, and, wlth the exception of the last 
charge, is for work done for the receiver. There is no évidence to support 
thèse charges, and they seem to hâve been overlooked. It is only fair to the 
claimant to let him produce his évidence, and therefore action upon thèse 
charges is deferred. 

The last charge, while made as a claim against the receiver as for his vio- 
lation pf the license contract. has been treated at the hearings as a claim 
against the estate in bankruptcy, and the proceeding has been consldered as 
one to liquida te the claim under an order of court, although no such order 
has actually been made, except the order, made after the hearlng of testi- 
mony, authorizing the référée to pass upon ail claims of Dr. Voorhees, includ- 
ing those against the receiver. Précédents for this Irregular praetice can be 
found In Re Buchan's Soap Co. (D. O.) 169 Fed. 1017. and in Re Duquesne In- 
candescent Light Co. (D. C.) 24 Am. Bankr. Kep. 419, 176 Fed. 785. 

The claim 4-eally Is for the minimum royalty (called a bonus in the con- 
tract) that was to accrue after the date of the bankruptcy, during the re- 
mainder Of the llfe of the patent. Whether this is a provable claim is the 
most Important question in the case, because of the large amount involved. 

The claim is for $14,647.84, which is considerably in excess of any amount 
that could toe reeoverèd for a breàch of the contract at the date of the bank- 
ruptcy. 

In Computing such amount considération of the sums mentloned in the 
contract would hâve to be confined to the bonuses, for the part of the con- 
tract providing for the payment of the salary of 1 per cent, of the gross sales 
is vold for the reasons giveh In discussing item No. 5. If it vcere not, the 
salary to accrue after the bankruptcy would not eonstitute a provable claim. 
In re Inman & Co., supra. If this part of the contract were construed as an 
employment of the clalmant as président to the date of the expiration of the 
patent, then, as to that part, even if authorized by the board of directors, it 
would be void, because attemptlng to prevent succeeding boards of directors 
from exerclslng an untrammeled cholee in electlng a président each year as 
provided by law. West v. Camden, 135 U. S. 507, 10 Sup. Ct. 838, 34 L. Ed. 
254. 

The minimum royalty was to be $100 for the first year, $200 for the next, 
$.300 for the next, and so on, Increasing by $100 each year. From the date of 
the contract, Aprll 12, M07, to the expiration of the patent. Septeinber 5, 
1922, the royalty would be $12,762.66, from which would hâve to be deducted 
any amount allowed on item No. 7, If there was error in disallowing that 
item of the claim. 

There Is another feature that should be taken into considération. As the 
royalty was to fall due from time to tlme in the future, only the value thereof 
at the date of the bankruptcy could be allowed if the payments to be made in 
the future were held to become payable at that time. By a computatlon 
which may not be correct, I flnd the présent value of the future i>ayments on 
the I5th day ôf January, 1908, would be $8,092.10. 

Then therè woiild be the question of the measure of damages, but that will 
be taken ùp later on. 

Dr. Voorhees bases his elairtj for advanced royalties on two grounds, whicli 
are stated by his counsel as follows: 

First (testlmony, p. 45): "The clalmant proposes to prove by the books of 
the Company that during the year commencing on December 9, 1906, and end- 
ing April 12, 1907, that the management of the company so conducted the 
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business of tbe Company as shown by the ledger and, their various transactions 
— wMch we will offer in évidence — that they desttoyed the business utterly, 
and that by reason of such lâches and such destruction of business the total 
amount of the minimum bonuses for the entlre life of said patents becanie due 
and payable prior to the time of the adjudication in bankruptcy. This, for 
the jpurpose of establlshlng claimant's demand for $14,802.79, belng the mini- 
mum bonus for the life of said patents." 

Second (testimony, p. 35) : "As to the gênerai exception flled by the trustée 
in this claim, the claimant asserts that the contract between the Dr. Voorhees 
Awning Hood Company and Samuel Herbert Voorhees was a manufacturing 
and license contract: There were two contracts; one was a manufacturing 
and selling license dated the 9th day of December, 1905, and the other was 
a manufacturing and selling license dated the 12th day of April, 1907. By 
the terms of thèse manufacturing and selling licenses Dr. Voorhees, ttie own- 
er of the patent, transferred to the Dr. Voorhees Awning Hood Company the 
right to manufacture and sell certain patented articles under certain stipu- 
lations in said contract; that under the terms of the contract this license was 
to run during the term of the patents, and that the company, as a companly, 
assumed liability for the entlre minimum eontained in each of thèse manu- 
facturing and selling contracts for the life of ail patents connected there- 
with and ail matters embraced in said contracts; that in violation of their 
contract the Dr. Voorhees Awning Hood Company suffered an act of bank- 
ruptcy on the 15th day of January, 1908, and thereby terminated the con- 
tract entered Into between the parties to the said contracts and became liable 
at once for the minimum royalties, bonuses, and commissions speclfled In the 
several contracta. Not only that, but they also became liable to damages for 
such violations as is shown, in part, by the objection flled by the trustée in 
bankniptcy, which objection allèges that this item is a claim for commissions 
which accrued subséquent to the filing of the pétition for adjudication in 
bankruptcy, and the claim of the créditer is that the damages, commissions, 
etc., ail of them became due at that time, and knows they were to be allowed 
in this transaction." 

Before taking up the question whether there was a breach of the contract, 
it should be noted that the royalty for the term of the patent was not made 
payable upon the bankruptcy of the corporation, or upon the happening of any 
other event, and that if there was a breach the measure of damages would 
hâve to be determined by the ordinary rules of law unafCected by any spécial 
provisions of the contract. 

The évidence as to the first ground is that some orders sent in to the Com- 
pany were not fllled, that some money paid to the comimny could not be 
found entered in the ledger, that W. H. Hollister, who succeeded Dr. Voor- 
hees as gênerai manager, and who was also treasurer, deposlted money in a 
bank of which he was vice président, instead of in the bank where the former 
treasurer had kept his account, that Hollister drew money from his banlî, 
while there was money in the other bank, without having the ehecks counter- 
signed by the président as required by the by-laws, that judgments were re- 
covered against the company, that an exécution was issued on one of them, 
that continuances of the sheriflE's sale were made from time to time for nearly 
four months, that W. H. Hollister personally assumed liability for this Judg- 
ment, and in October, 1908, several months after the bankruptcy, took an as- 
signment of it to himself . The orders not illled, including those not accounted 
for on the books, amount to about $1,600. So at most the company's possî- 
billty of gross receipts was reduced that much. What part would bave been 
profit does not appear. Perhaps there would not bave been any profit. Pos- 
sibly the orders were refused because there would bave been no profit in fill- 
ing them. Many were marked "Oanceled" on the books of the company. 
There is nothing to show that they were not countermanded before they could 
be filled. In any event the fact that thèse orders were not filled could not 
hâve been the cause of the company's failure, and the évidence does not even 
tend to prove that it contrlbuted substantlally to it. It is true that W. H. 
Hollister dlsregarded the by-laws in issuing ehecks not countersigned by the 
président, but no materlal harm bas come of it, and eountersigning, as it was 
practiced, was no safeguard, for Hollister had in his iwssession a checkbook 
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cpiitainlag a large numljer of blank ehecks countersigned "by the président. 
In assuming liability for t^e: judguient Hollister does not appear to bave In- 
jured any one except himsçlf. Possibly tJae continulng of tlie sherlffs sale 
fl'om time to time might hâve resulted in a préférence had not tbe bank- 
ruptcy prevented it But no préférence vyas obtained, and no harm done by 
the -jiidgment that is not incident to the enforcement of tlie rights of a créd- 
iter by process of law. If W. H. Hollister, alone, or with others, had will- 
fully, vvrecked tlie conipany, Dr. Voorbees would bave had no right of action 
on that account agalnst the company, which would itself hâve been more 
siiined.against than slnning. The theory bas been advanced during the henr- 
ihgs that the Company ,by not .preventing itself from being wrecked by mis- 
management committed a breach of the contract. If there was any one whose 
duty it ,vfas to act first for the company In preventing mlsmanagement, it was 
Dr. .yçof^eés himself . Another theory of the argument Is that the manage- 
ment çn the, part of some of the offleers, principally W. H. Hollister, who had 
full charge, was the act of the company Itself. But no gross mispianagement 
has béen shown. It does not appear that the flnancial condition of the com- 
pany was actually any worse at the end of the Hollister régime than It was 
at the, ,begjnning. For ail that the évidence discloses, the company may hâve 
been ih w;9t;se condition when Hollister .took hold of it than it was when It 
went into .bànkruptcy. But If there had been mlsmanagement, there was no 
one in a better position to put a stop to it than Dr. Voorhees, and he seems 
to havçj^oÂe, nothing further than to protest against some things that he did 
not iike^ In a report to the board of dlrectors, and to write some letters to 
Mr. Hollister (testlmony, pp. 217-22.3) which principally concerned hisowu 
account with the company, and in one of which, dated June 22, 1907, lie said: 
"AiS the management is up to you, of course, I will leave It In your hands." 
But neither theory is souud. The test Is whether there was a breach of the 
contract, , and there wa« : none unless the . bànkruptcy itself constituted a 
breach. , 

iThe: absqlute renunciation of a contract . constituted such a breach as to 
justify immédiate action and recovery therefor. Koehm v. Horst, 178 U. S. 1, 
20 Sup. et. 780, 44 L. Ed. 95.0. , In the case cited the Suprême Court of the 
United States held that there is no coi^trolling distinction betweeu cases of 
rehunciation before the arrivai. of the time of performance and those of re- 
nunciation of unmatured obligations of a contract while it is In course of 
]3erformance. It was held broadlv bv the Circuit Court of Appeals of the 
Sixth Circuit, In lie Xeff. 19 Am. Bankr. Hep. 2?,, 157 Fed. 57, 84 G. C. A. 561, 
28 L. K. A. (N, S.) 340, that "bànkruptcy is a complète disablement from per- 
formance and the équivalent of an ont and out répudiation, subject to the 
right of the trustée at his élection to rehabllitate the contract by perform- 
ance." It would seem, without anytliing further, that the bànkruptcy consti- 
tuted a breach of the claimant's contract for which be could recover dam- 
ages. In re Spittler (D. C.) 18 Am. Bankr. Rep. 425, 151 Fed. 942. But it is 
necessary to look further to see If such is really the case. 

The flrst case cited In Re Neff, supra. In support of the proposition that 
bànkruptcy is of itself a breach of an executory contract, is In re Swift, , 7 
Am. Bankr. Rep. 374, 112 Fed. 815, 50 C. C. A. 264. That was a voluntary 
bànkruptcy. The second case cited is In re Pettinglll & Co. (D. C.) 14 Am. 
Bankr. Rep. 728, 137 Fed. 143, which seems from the language used to bave 
been a voluntary bànkruptcy. This appears to be true of In re Neff also. 
The prinelple of thèse cases, as stated In Lovell v. Mutual Life Insurance Co., 
111 U. S. 264, 4 Sup. Ot. 390, 28 L. Ed. 423, which is cited in Re Swift, is that 
"where one party to an executory contract prevents the performance of it, 
or puts it out of hIs own power to perform it, the other party may regard it 
as terminated, and demand whatever damage he has sustalned thereby."' Yet 
In Carr v. Hamilton, 129 U. S. 252, 9 Sup. Ot. 295, 32 L. Ed. 669, also cited in 
Re Swift, where the prlnciple, whlle not stated, was applied, the court held 
that an Insurance company when dissolved at the instance of the superin- 
tendent of the Insurance department of the state of Its domicile, its assets 
thereupon being vested m the superintendent, "was put Into a condition of 
absolute bànkruptcy and liquidation," and, therefore, that pollcy holders were 
entitled to an Immédiate valuatlou of their elalnis although payable far in 
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the futui'e. In Re Duquesne Incandescent Light Co. (D. 0.) 24 Àm. Bankr. 
Rep. 419, 176 Fed. 785, where tbe bankruptcy was involuntary, tlae court held 
that the bankruptcy constituted a bréach of an executory coiitract, wlthout 
disciisslng the question, evldeutly taking it for granted that any bankruptcy 
is 5t breach. So it may be that it makes no différence as to the provability of 
a claim of the kind made hère whether bankruptcy be voluntary or involun- 
tary, although a distinction was drawn in lie Impérial Brewing Co. (D. 0.) 
16 Am. Bankr. Rep. 110. 143 Fed. 579, and in Inman & Co. (D. C.) 2;î Am. 
Bankr. Rep. 566, 175 Fed. 312. But in this particular case it is hard to see 
how the principle can be applied, for the clalmant was one of the petitioning 
creditors. This fact appears only by the records of the court, but it Is a 
proper subject of judlcial notice. In re Impérial Brewing Co., supra. As the 
clalmant was instrumental in brlnging on the bankruptcy, if there was a 
breach it was of his own dolng. Surely he could not hâve a cause of action 
for a breach which he liimself conimitted, or took part in committing. Jor- 
dan V. Miller, 25 Kan. 572 ; Marshall v. Craig, 1 Bibb (Ky.) 386 ; Cape Fear 
& D. R. Nav. Co. V. Wilcox, 52 N. C. 481, 78 Am. Dec. 260. 

But aside from that, his olaim is not believed to be provable. The royalty 
that he was to receive for the use of his patent more nearly resembles rent 
for the use of land, than anytblng else, and it bas been uniformiy held that 
rent tô accrue after the bankruptcy is not a provable claim. Shaplro v. 
Thomtjson, 24 Am. Bankr. Rep. 91, 160 Ala. 363, 49 South. 391, and note. In 
re Roth & Appel (D. C.) 22 Am. Bankr. Rep. 504. 174 Fed. 64, afflrmed (C. C. A.) 
24 Am. Bankr. Rep. 588, 181 Fed. 667; Watson v. Merrill, 14 Am. Bankr. Rep. 
453, 136 Fed. 359, 69 C. O. A. 185, 69 !.. R. A. 719. 

In the first case cited, the Suprême Court of Alabama held that bankruptcy 
does not sever the relation establi.shed by contract betweén landlord and ten- 
ant, simply on the ground that "the plain language of the act leads to the 
contrary conclusion." In the .second case Jiidge Ilough, of the Southern Dis- 
trict of New York said: "It must be admitted (and is not denied by any party 
to the lltigation) that the rent resei'ved in a lease is payable only at the dates 
pvescribed in the lease, and until that date arrives and payment is not made 
the lessee is not liable for any installment sued on his rent contract or for 
damages measured by it. It appears to me plain that this situation as be- 
tweén lessor and lessee is not altered by any bankruptcy on the part of the 
lessee. Bankruptcy does not terminate the lease. This must be so from the 
very nature of bankruptcy, which does not destroy but conserve property, and 
the leasehold estate is property which may (and frequently does) beconie the 
property of the trustée and inure to the 'beneflt of creditors. It Is impossible 
to conceive of a trustée in bankruptcy selling a lease if bankruptcy destroys 
the same lease. If the lease survives adjudication and is rejected by the 
trustée (i. e., not appropriated as belonging to the eslate), it is neeessarily an 
existing and eontinuing contract. and such contract requires parties thereto. 
Who are thèse parties? The landlord is one. The trustée in bankruptcy, not 
liaving appropriated the lease. is not the other; therefore that other must be 
the bankrupt lessee." The third case, which is the only one cited in Judge 
Hough's décision, the Circuit Conrt of Appeals of the Eighth Circuit said: 
"An adjudication in bankruptcy does not dissolve or terminate the contrae- 
tual relations of the bankrupt. notwithstanding tlie décisions to the con- 
trary, in Re Jefferson (D. C.) 2 Am. Bankr. Ren. 206, 93 Fed. 948 ; Bray v. 
Cobb (D. 0.) 3 Am. Bankr. Rep. 788. 100 Fed. 270: and in Re Havs. Fostev 
& Ward Co. (D. C.) 9 Am. Bankr. Rep. 144, 117 Fed. 879. Its effect is to 
transfer to the trustée ail the property of the bankrupt except his executory 
eoutracts, and to vest in the trustée the option to assume or to renounce thèse. 
It is the assignment of the property of the bankrupt to the trustée by opéra- 
tion of law. It neither releases nor absolves the debtor from any of his cou- 
tracts or obligations, but, like any other assignment of projierty by an obli- 
ger, leaves him bound by his agreements, and .subject to the liabilities he has 
incurred. It is the discharge of the bankrupt alone, not his adjudication, that 
releases him from liability for provable debts in considération of his surren- 
der of his property, and its distribution among the creditors who hold them. 
Even, the discharge fails to relleve him from clainis against him that are not 
provable in bankruptcy, and since his obligation to pay rents which are to 
187 F.— 40 
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accrue after the flUng of the pétition In bankruptcy may not be the basis of 
a provable claim, his llaMUty for them Is nelther released nor affected by his 
adjudication in bankruptcy, or by bis discbarge from bis provable debts. One 
agrées to pay montkly rents for the place of résidence of his family or for 
bis place of business, or to render personal services for montbly compensation 
for a term of years ; he agrées to purcbase or to couvey property ; and be 
then becomes insolvent and Is adjudlcated a bankrupt. His obligations and 
liabilitles are neltber terminated nor released by the adjudication. He still 
remains legally bouud to pay the rents, to render tbe services, and to fulfill 
ail his other obligations, notwithstandlng the fact that bis insolvency may 
render hiœ unable imniediately to do so. Nor are those who contracted with 
him absolved from their obligations. If he or his trustée pays the stipulated 
rents for his place of résidence or for his place of business, the lessors may 
not deny to the payor the use of the premises according to the terms of tbe 
lease. If he renders tbe personal services he who contracted to pay for them 
may not deny his liability to discharge this obligation. His trustée does not 
become liable for his debts, but he does acquire the right to accept and as- 
sume or to renounce tbe executory agreements of tbe bankrupt, as he may 
deem most advantageous to the estate he is admlnistering, and the parties 
to those contracts which he assumes are still liable to perform them. And so 
throughout the entire field of contractual obligations the adjudication in 
bankruptcy absolves from no agreément, terminâtes no contract, and dis- 
charges no liability. In re Ourtis, 9 Am. Bankr. Rep. 286 [109 La. 171, 33 
South. 741] ; In re Elis (B. C.) 3 Am. Bankr. Rep. 564, 98 Fed. 967, 968; Witt- 
haus V. Zlmmermann [91 App. Dlv. 202], 86 N. Y. Supp. 315; White v. Grif- 
fing, 44 Conn. 437. 446, 447 ; In re Pennewell, 9 Am. Bankr. Rep. 490, 119 Fed. 
139, 55 C. 0. A. 571." 

This view of the case, however, overlooks entirely an actual condition re- 
sulting from the bankruptcy of a corporation, which Is that the bankrupt is 
practieally if not legally defunct, and exists, if at ail, in name only. Whether 
tbe bankruptcy of a corporation is a breach of a contract, when the bank- 
ruptcy of an individual would not he; whether a corporation exists in con- 
templation of law after bankruptcy ; and whether bankruptcy works a de 
facto dissolution of a corporation so that the rights of ail parties should be 
determined as upon an actual dissolutkin, are Interesting questions which 
need not be dealt with at this time, because they do not afCect the resuit. If 
a corporation does survive bankruptcy, it is, nevertheless, notbing but a bare 
légal entity. devold of capital or property of any kind. It Is no longer a "go- 
ing coneern." It is not even what Mr. Justice Dean in Cowan v. Pennsylvania 
Plate Glass Co., 184 Fa. 1, 14, 38 Atl. 1075, 1080, called a "stopplng coneern," 
but it is in a far worse plight. It is a coneern that bas completely stopped, 
and, wlthout an Infusion of new llfe, will never go again. 

But even if the bankrupt corporation is defunct, that is, if it is rendered, 
not only in fact but in contemplation of law, incapable of carrying out the 
contract with the claimant, the claim seems to be one that Is not provable, 
because contingent upon the very continuation of the contractual relation 
wbich the bankruptcy destroys. A contract of this character is fundamentally 
différent from the contracts which bave been held to be broken by the bank- 
ruptcy of one of tbe parties. In each of those cases the other party to the 
contract had a right to expect performance regardless of what might after- 
wiirds occur, and was injured by nonperformance. Hère, as in the case Of 
a lease, the basis of the obligation to pay is the use of the property. When 
the contract is entered into there is no présent considération for tbe promlsed 
payments. The considération flows from the use as time passes. The obliga- 
tion to pay does not arise until the time for payment arrives wlthout the 
previous occurrence of some event which bas rendered the use impossible. If 
the thing to be used is whoUy destroyed, the considération fails, and the obli- 
gation to pay is at an end. An Instance of tbls is the termination of a lease 
by the total destruction of demised premises, as a room in an upper story in 
a building whicb is burned. Paxson & Comfort Cti. v. Potter, 30 Pa. Super, 
et. 615. Another is the releàse from liability to pay royalty for the use of a 
patent when thé patent Is declared Invalid. Ross v. Fuller & Warren Co. (C. 
G.) 105 Fed. 510 ; Maçon Knittlng Co. v. Leicester Mills Co., 65 N. J. Eq. 138, 
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55 Atl. 401. Likewise where the continued use of the property Is rendered 
impossible by ttie deatti of the party who was to use it. The rule is stated 
in Dixon v. Breon, 22 Pa. Super. Ot. 340, and reiterated iu Wertz v. Klinger, 
25 Pa. Super. Ct. 523, as foUows: "Where a contract is entered into of a tou- 
tinulng character or to be performed at a future time dépendent upon the 
continued existence of a particular person or thing, or the continuing ability 
of the obliger to perform, subséquent death, destruction, or disability will ex- 
cuse the obliger from compliance with the terms of the contract: 1 Ani. & 
Eng. Ency. of Lavv (2d Ed.) 590 ; 7 Am. & Eng. Ency. of Law, 147 ; Wells v. 
Callnan, 107 Mass. 514 [9 Am. Rep. 65] ; and cases cited ; Scully v. Kirk- 
patrick, 79 Pa. 324 [21 Am. Rep. 62] ; Blakely v. Sousa, 197 Pa. 305 [47 Atl. 
286, 80 Am. St. Rep. 821] ; Stewart v. Stone [127 N. Y. 500, 28 N. E. 595], 14 
U R. A. 215, and note; Anderson v. May [50 Minn. 280, 52 N. W. 5301, 17 
L. R. A. 555 [36 Am. St. Rep. 642]." ïhis rule was applled in Grifflth v. Boom 
& Lumber Oo., 46 W. Va. 56, 33 S. E. 125, a case of involuntary dissolution 
and liquidation of a corporation. The death, of a tenant does not ordinarily 
terminate a lease, beeause there are représentatives to continue the use. But 
the dissolution of a corporation does. 10 Cyc. 1313. In Dickinson v. Calahàn, 
19 Pa. 227, a contract by a lumber manufacturer to sell to a lumber dealer ail 
the lumber sawed in a perlod of five years at the former's mlll was held to 
hâve terminated at the manufacturer's death. In Blakely v. Sousa, one of the 
cases eited supra, the court said the contract is terminated "for the reason 
that neither of the contracting parties contemplated attempted performance 
by a substitute." When the contract in question was entered into neither of 
the parties contemplated attempted performance by another, and they must 
hâve had in mind as one of the conditions of performance the continued ex- 
istence of the corporation, just as much as the continued existence of the 
patent Itself . The essentlal nature of the contract is the same as though this 
condition were expressly stated. So when the corporation not by a voluntary 
act, but by opération of law, is rendered Incapable of receiving the considéra- 
tion for the promise to pay royalty, the obligation to pay falls with the fail- 
ure of the considération, and a claim for future royalty i» not provable. In 
a Word, the claim Is contingent upon the use. and further use has been ren- 
dered impossible. Deane v. Caldwell, 127 Mass. 242. 

That the allowance of royalty payable in the future would be inéquitable 
to the ereditors of the bankrupt is manifest. It would be niaking tbem pay 
for what the bankrupt has not received and never cap receive. If the cou- 
tract is at an end the elaimant has bis patent freed from any contractual ob- 
ligations, and to pay him for the use of it when he himself has it would be to 
let him "eat his cake and keep it." 

One of the théories of the elaimant seems to be, however, that his claim 
Is for damages for a breach of the contract as distinguished from the amount 
that would become due under its terms, although he daims the full amount. 
In Watson v. Merrill, 14 Am. Bankr. Rep 453, 136 Fed. 359, 69 C. C. A. 185, 
69 h. R. A. 719, the court refused to recognize â distinction of this kind, say- 
iug: "ït is, however, the nature of the daim, and not the name tliat is applied 
to it, that conditions its provability in bankruptcy." Yet if such a distinction 
were drawn, the resuit would be that the elaimant would hâve to prove the 
extent of the injury occasioned by the breach, and this he has not done, nor 
can he do it. His actual damage would be the différence between the value 
of the rlght to use the patent and the amount which the bankrupt was to pay 
for it, if the price exceeded the value. There is no way of proving now what 
that différence would be. The value of the patent Is highly spéculative, and 
the damages would be just as much so. The case differs from In re Duquesne 
Incandescent Light Co. (D. C.) 24 Am. Bankr. Rep. 419, 176 Fed. 785, where 
the measure of damages was the différence between the contract price and the 
cost of manufacture, and both were shown by the évidence. There is hère not 
even a "reasonable probability," recognized as sufficient under the circiun- 
stances In Williams v. Philadelphia, 208 Pa. 282, 57 Atl. 578. The extent of 
the injury must remain uncertain and contingent upon future eveuts, iwssibly 
until the expiration of the patent, for under the rule stated in Roehm v. 
Horst, 178 V. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. it would dépend upon cir- 
cumstances of which the elaimant ought reasonably to avail himself. At any 
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rate the claimant lias lost nothing but the beneflt of his bargain, and before 
he could recover lie would bave to show tbat the bargain was a fair one. 
Htioven Mercantile Co. v. Evans Mining Co., 193 Pa. 28, 44 Atl. 277. Under 
the circuinstaiices of the case it Is doubtful that he could be allowed any 
benefit of his bargain — thàt is, the excess of the contract price over the value 
of the patent— if it could 'be measured. 

There seems to be no ground upon which the claim for future royalty can 
be supported. There was no breach of a contract before the bankrùptcy, upon 
which the claimant could bave recovered the royalty payable tliereafter, or 
damages for the breach. If the bankrùptcy was of itself a breach, it was 
brought on by the claimant, and he cannot take advautagè of it. But the 
bankrùptcy was not a breach of the contract, whether the contract survives 
the bankrùptcy or not. Of course there was no breach if the contract sur- 
vives, and if it does not, it has eome to aa end in accordance with its im- 
plied terms, upon the happening of an event which renders its further con- 
tinuation impossible. Yet even if bankrùptcy Is to be considered as a breach 
of ail contracts of a bankrupt, Including those of the klnd upon which the 
claim is based, still royalty payable in the future is at niost a contingent debt, 
aud is, therefore. not provable In bankrùptcy, and there is no proof of dam- 
ages, which woukl be spéculative in any event, and the claimant has not 
shown that he would be entitled to damages for the loss of thé beiiefit of his 
bargain. ' 

This item is disallowed, except the Charges which are to be considered after 
the claimant has had another opportunity to prove them. 

Possibly Dr. Voorhees has a valid claim against the receivér for the useiof 
the patent, but he has presented noue. 

11 . "Maintaining ofBce of record, Coal Exchange Bldg., May, 1907, to and 
including October, 1908, at $5.00 per month, Ç90." 

The testimony as to this item appears on pages 97 to 102, 131 to l."7. 

When it first began to do business the company used Dr. Voorhees' office 
in Scranton as its office, and paid S5 a inonth on account of tlie expense. 
Then for a while the company maintained an office of its own in the same 
building that Dr. Voorhees' office was in, and duriiig this time no part of 
his office expensé was paid by the company. La ter the company's office was 
moved to another place, in anothér county. During this time, and possibly 
from the beginning, Dr. Voorhees had Iri his office a desk, a typewriter, a 
lamp, some paper, booklets, and samples of awning cloth belonging to the 
:ompany, and used them in attending to the company's business. At or 
about the time of the bankrùptcy some one on belialf of the company tried 
to take this property to the company's office, but Dr. Voorhees refused to 
let it go, on the ground that the law required the company to maintain an 
office in Scranton. He incurred no additional expense in keeping the furni- 
ture at his office, but merely continued to pay the same rent that he had 
been paying right along. His claim is for the same part of the expense that 
the company had previously paid, and no theory upon which it should be 
allowed has been advancedj^ possibly for the good reason that there is none. 
In Kilpatrick v. Penrose Pêrry Bridge Ço., 49 Pa. 118, 88 Am. Dec. 497, the 
■meetii'gs of the company were held at an office for which the président Was 
paying rent. This item of the claim is disallowed. 

12. "Surchargea check — Lindabury transaction, $10." 

The testimony as to this item appears on pages 99 and 100. 

In collecting $10 due the company Dr. Voorhees received a check for $20, 
giving $10 of his own money as change. He turned the check over to the 
company and received the company's check for $10 in repayment of thç 
money he had paid out. Through some onè's error he was charged on, the 
books of the company with the $10 that the company had paid him, but was 
not credited with the $10 that he had paid for the company. Afterwards the 
company paid him what was due on his account according to the books, and 
so he received $10 less than he would bave received had the error not oceur- 
red. He did not notice tlie mistake at the time, and now desires to bave 
It corrected. The facts appear no more explicitly in the évidence than they 



IN EB DK. VOORHEE8 AWNING HOOD OO. 629 

are tere stated. It should hâve been shown that the daîmant had a rlght 
to recelve the money in the flrst Instance, and It cannot be assumed that he 
did simply because the trustée bas not undertaken to prove the contrary. 
This item is disallowed. 

13 and 14. 

"A protection note, for personally guaranteelng payment on goods bought 
from John Boyle & Co., N. Y.,|pnd HofEman, Korr & Co., Phila., Pa. Said 
note being given by the bankrupt in March, 1907 (in conjunetion with two 
others). $2,000." 

"Protection note for Indorsing tbe back of hankrupt's commercial note, 
given in May, 1907 (in conjunetion with nine others). $5,000." 

There is no évidence as to either of thèse items, except a référence to one 
of the notes (testlmony, pages 81 to 84). 

Evidently Dr. Voorbees Indorsed two notes of the company. In one instance 
being one of 3 indorsers. In another heing one of 10. The "protection notes" 
bave not been produced, although they should hâve been attached to the 
affidavit. In re Blue Rldge Packlng Co. (D. C.) 11 Am. Bankr. Rep. 36, 125 
Fed. 619. No loss appears to bave been snstained by reason of the indorse- 
ments. An indorser may not prove a claim uncler section 63 (Act July 1, 1898, 
c. 541, 30 Stat. 562 |Tr. S. Comp. Ht 1001, p. .3447]) until he makes payment, 
and no attempt has been made to prove the claim Ih aecordance with section 
57 (1). Phillips v. Dreher Shoe Co. (D. C.) 7 Am. Bankr. Rep. 326, 112 Fed. 
404. Thèse items are disallowed. 

The items allowed are as follovrs: 

2 : Ç 23 SO 

4 „ 31 78 

5 . 540 00 

6 L.. 24 00 

Total $025 53 

Order. 

Now, the 27th day of September, 1010, upon the évidence snbmitted to the 
référée, and after liearing arguments of connF^el thereon. the amount due on 
ail claims of Dr. Samuel Herbert Voorbees in this case, except those upon 
which a décision is herein reserved, is found to be $625.58, in whieh amount 
such claims are allowed. This oïder is made wlthout préjudice to tbe ri^ht 
of tbe claimant to prove claims against tbe receiver for services rendered 
and for tbe use of the claimant's patent. 

By the spécial order of the court above menticned the time for filing a 
pétition for a review has been fixed at .30 days. 

[Slgned] W. L. Hill, Référée in Banliruptcy. 

R. H. Holgate, for claimant. 
A. L. Watson, opposed. 

ARCHBALD, District Judge. A claim lias been proved by Dr. S. 
H. Voorhees, which the référée, on exceptions by the trustée, has 
allowed in part, but refused as to the rest, and the case is brought hère 
by the claimant to review this action. 

[1] The bankrupt corporation was organized for the purpose of 
manufacturing and selling the awnings and awning hoods invented 
by Dr. Voorhees, for which he held United States letters patent. By 
agreement, December 9, 1905, the company was given the exclusive 
license to manufacture and sell thèse awnings within the limits of the 
United States, under this or any other patent that might be granted,. 
for the term of such patent; in payment for which it was agreed to 
give Dr. Voorhees 51 per cent, of the capital stock of the company, 
make him the gênerai manager, at a salary of 1 per cent, of the gross 
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earnings ; and in addition to pay him a bonus of one cent, per run- 
ning foot on ail the sheet métal work, and one-eighth of a cent on 
ail métal parts and fixtures. Statements were to be rendered by the 
Company and payments made at the end of each month, and the min- 
imum bonus was to be calculated on 10,000 feet of sheet métal the 
first year, with an increase of at least J0,000 feet on the preceding 
year for each year thereafter, for the hfe of the patent. The Com- 
pany, under this license, entered on the manufacture of hoods and 
awnings, and did some considérable business, paying Dr. Voorhees 
the àccrued bonuses up to December 9, 1906, which covered the fîrst 
year of the contract. No saJary however seems to hâve been paid 
him up to that time; and on December 4, 1906, at a meeting of the 
directors, in which he participated, he waived ail prior claims to salary 
and commissions, in lieu of which his salary, beginning with Novem- 
ber 1, 1906, was fixed at $60 a month, and was paid to him at that 
rate until the Ist of April following. 

On April 12, 1907, the first agreement was modified by another by 
which an exclusive license for the life of the patent was given to the 
Company, the same as before, and in payment for it the claimant was 
to hâve SI per cent, of the stock and a bonus of 1 cent a running 
foot on ail hqods ready for érection and sold, and one-eighth of a cent 
on ail additional parts, the minimum of which bonus was to be 10,000 
feet of sheet métal the first year, with an increase of 10,000 feet on 
the preceding year, for each year of the patent, settlements for which 
were to be made monthly; and the claimant, as président, was to 
hâve a salary as before, of one per cent, on the gross sales of hoods 
and parts, with the proviso that, if this did not amount to $720 per 
annum, the différence should be made up to him out of the gross 
earnings. With the exception of this guarantee, there is no substan- 
tial différence between the two agreements. And it is out of them 
that the principal controversy in the case arises. 

A claim is made, under the first agreement, for a percentage on 
gross earnings by way of salary as gênerai manager, from December 
4, 1906, to April 12, 1907, when the second agreement went into opér- 
ation. The claimant served in that capacity for the period named, 
and the gross earnings being $3,178.06, he was entitled to $31.78, 
which the référée bas allowed him. He has also been allowed $24 
for 12 days' salary, at the rate of $60 a month. from April 1 to April 
12, 1907; which clears up everything of that kind under the first con- 
tract. The bonuses under this coritract, however, remain, and claim 
is made on account of them. Thèse, as already stated, were paid up 
to December 9, 1906, covering the first year of the contract ; but they 
are claimed for the intermediate period to April 12, 1907, four months 
and three days, which, at the minimum rate for the second year, would 
amount td $67. Dr. Voorhees was, of course, entitled to the stip- 
ulated percentage on actual sales of sheet métal and métal parts, made 
in this interval, but what thèse were is not shown. And without 
regard to it, the claim is figured on the minimum rate for the propor- 
tionate part of the year, so far as it had gone- This item has been dis- 
allowed by the référée, on the ground that the provision for a min- 
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imum applied to the year as a whole, and had only to be made good 
at the end of it, to the extent that there was then found to be a de- 
ficiency. There can be no question as to the correctness of this view 
under the circumstances. The case is not like Consolidated Coal 
Company v. Peers, ISO 111. 344, 37 N. E. 937, where the guaranteed 
yearly minimum was made payable in equal monthly installments pro- 
portionate to the whole amount ; and the distinction made in that 
case goes to prove the rule. The only undertaking on the part of 
the bankrupt company was to pay a minimum amount, year by year, 
and this took in the whole year. and was not distributed around over 
it. If there was a brisk trade in one part of the year, the company 
had the right to rely on this to help out another part of the year, 
when trade was slack. It was only the quantity which was lacking, 
when the entire year had run around, that had to be made up. But 
this would be prevented, if the minimum was apportioned, and was 
required to be forthcoming, ratably, month by month. Nor is this 
overcome by the provision that monthly statements were to be ren- 
dered and monthly settlements made. Ail that is so provided for is 
the monthly business done. It did not bave the effect of dividing up 
the minimum. The year being broken into, therefore, by the making 
of the new agreement, the claimant must take things as they stood at 
the time, and as they were left by it. If he had rights which he wanted 
to save, he should bave provided for it in the new agreement. 

[2] This brings us to the second contract, under which two claims 
are made. The first is for salary as président from Apr'l 12, 1907, 
on. There can be no question as to the right to this up to January 
15, 1908, when bankruptcy intervened. And this, at the rate of $720, 
amounts to $546, which the référée bas allowed. The rest of the 
claim for salary, however, he has correctly refused. With the in- 
stitution of bankruptcy proceedings, the assets of the company became 
devoted to the payment of its debts, which themselves ended at that 
time, and could not go on increasingly to corne in later. This is not 
to say that the claimant might not be entitled to damages for breach of 
the agreement, including the salary which he was to be paid, which 
enters along with the rest into the considération for the license to use 
the patent. But the question of damages is not now involved, al- 
though it will be taken up later. The claimant was not entitled to 
salary as such after his duties as président ceased, which is ail that we 
are concerned with at présent. 

[3] The other claim, under the second contract, is for bonuses on 
sheet métal, which, as we bave seen, were to be calculated on a min- 
imum of 10,000 feet the first year, and 10,000 feet additional each year 
thereafter for the life of the patent. There are two heads to this 
claim: First, the proportionate part of the minimum from April 12, 
1907, the date of the contract, to January 15, 1908, when the proceed- 
ings in bankruptcy were instituted ; and second, for the f uU minimum 
after that. The first year of the contract had not been eompleted at 
the time of bankruptcy, and the right to anything beyond that event 
was thereby necessarily interrupted. The, claimant had the right, as 
observed above, with regard to the first contract, to the stipulated per- 
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centag-e on the métal work actually sold in the intermediate period, but 
how much it was has not been shown, and so nothing can be allowed 
on account of it. But daim is also made, the same as under the 
other coritract, for a proportionate part of the guaranteed minimum, 
as to which the situation is somevvhat différent. The first contract 
was terminated, by mutual consent, by the adoption of a new one, 
without saving anything under it, and the minimum was therefore left 
just as it stood without any provision with regard to it. The parties 
simply dropped the old arrangement for the new one, and no arrange- 
ment having been made for an apportionment of the ininimum, and 
the Company having otherwise tlie whole year before becoming liable, 
there was no basis for Habihty for a proportionate part of it. But 
the second contract was brought to an end by bankruptcy before the 
year was out, and the company, in the meantime, had had tlie benefit 
of it for nine months. And it being worth $100 a year to the company 
to practice the invention, according to the figures stipulated for, and 
bankruptcy having brought the arrangement to an end, it must be 
taken to hâve been worth proportionately as much for the time that it 
was enjoyed short of that. It is like rent reserved on a lease for a 
year, which ' is sometimes apportioned under such circumstances. 
Morgan v. Moody, 6 Watts. & S. (Pa.) 333, 335. 

[4] But the claim for anything beyond the date of bankruptcy stands 
on an entirely différent footing. The claimant asks for the allowance 
of the minimum bonus year by year for the life of the patent. He 
does not even take into account that, if the arrangement went on, he 
would hâve to wait for the greater part of it a number of years, with 
ail the conséquent contingencies. He asks to be allovi'ed a sum in hand 
equal to the aggregate minimum until 1922. It is difficult to see on 
what reasonable theory he hopes to get this. The license was personal 
to the bankrupt, and there was no provision for passing it on to others. 
It is not, in this respect, like a lease or other continuing contract, as to 
which this may be donc, and which, if valuable, may be sold, and the 
benefit obtained of it. Hère bankruptcy put an end, not indeed to the 
obligation, but to f urther liability under it beyond the damages due to 
the breach which necessarily resulted. To thèse damages, such as 
they are, the claimant is entitled. But they are not made up of future 
annual bonuses, calculated to the end of the agreement. The license 
granted by the claimant to the bankrupt having fallen in, he is at lib- 
erty to repossess himself of it and again dispose of it. And if he could 
now get the' bonuses stipulated for, so long as the patent has to run, 
in a lump, he would get paid twice over for the same thing, without 
having contributed anything reciprocally. Accepting bankruptcy as 
an enforced breach of the agreement, entitling the claimant to damages 
(In re Swift, 7 Am. Bankr. Rep. 374, 112 Fed. 315, 50 C. C. A. 264; 
In re Neff, 19 Am. Bankr. Rep. 23, 157 Fed. 57, 84 C. C. A. 561, 28 
Li. R. A. [N. S.] 349), the only question is what should be allowed on 
account of it. It is to be assumed that such a license as this is of 
value, présent as well as prospective, and that the claimant could make 
substantially as good an arrangement with others as he did in this in- 
stance. If this is not the case, it is for him to show it. No doubt it 
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would take time to organize a new company and build up a business, 
but if the device bas merit, the preceding effort is not likely to be 
wholly lost. The claimant can ask to be compensated for the inter- 
mediate delay. But that is ail. At the time of bankruptcy the exist- 
ing arrangement was some two years old ; and it would probably take 
a like period to get into the same shape as the business was at that 
time; in addition to which it might require something more to get new 
persons interested and make a start. There bas therefore, in ail likeb- 
hood, been some two or three years lost ; after which, it is f air to as- 
sume, with proper efïort, the claimant would be in as good a position 
as he was before. It is true that three years bave no w in fact elapsed, 
without this having been realized. But it does not appear what ef- 
fort bas been made, and the claimant was not entitled to lie by and do 
nothing, as he seems to hâve done, on the mistaken theory that he was 
to get full compensation in thèse proceedings. It is necessarily, more 
or less, a matter of spéculation as to the damages which the claimant 
bas sustained, by reason of the breaking up, by bankruptcy, of the 
existing arrangement. But having regard to the increasing annual 
bonuses stipulated for, and the time that must be expected to elapse 
before an equally good arrangement could be perfected, $1,000 does 
not seem to be out of the way, and this will be accordingly allowed 
him. He is not debarred of this, because he was one of the petitioning 
creditors. Bankruptcy was imminent, and there are no doubt others 
who would hâve taken advantage of it if he had not, nor was he alone 
responsible for the proceedings, the other petitioning creditors being 
necessary parties. This amount, it is to be noted, is exclusive of any- 
thing which may hereafter be awarded for the use of the invention by 
the receiver or the trustée, under the license, which of course must be 
paid for, but as to which there are other considérations. The claim 
against the estate on this latter account is also an administrative 
charge, and does not therefore corne up for allowance at this time. It 
is in the interest of the claimant, indeed, that it should not, as he will 
be entitled to payment in full for anything that is due on that score, 
instead of only getting a fraction of it. It forms no part, however, of 
the présent claim, and the référée was therefore right in disallowing it. 

[5] The other matters were correctly disposed of except one, and 
require no extended considération. The claimant, being président of 
the company, had no right to a commission on sales either of stock or 
material, except as there was a distinct agreement to that efïect, which 
has not been shown. Althouse v. Cobaugh Colliery Co., 227 Pa. 580, 
76 Atl. 316. It affords no basis for such a claim that they were al- 
lowed to others. Nor is it of any conséquence that $138 was actually 
paid him by the company on this account. Just how this came about 
does not appear. The directors may hâve felt that he ought to be re- 
munerated to that extent for bis services in this connection without 
thereby establishing bis riglits as a légal claim to the remaining $62 
contended for. 

[6] As to the so-called protection notes of $2,000 and $5,000, re- 
spectively, which were given by the company to secure Dr. Voorhees 
and others against liability on their guarantee and indorsements of the 
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company's obligations, it js sufficient to say that thèse obligations do 
not appear to hâve been taken care of by Dr. Voorhees, and only to 
the extent that they hâve been, lias he any standing to make claini in 
his own name with regard to them. Philips v. Dreher Shoe Co. (D. 
C.) 7 Am. Bankr. Rep. 326,112 Fed. 404. 

[7] The claim for maintaining an office for the company at Scran- 
ton, some 18 months at $5 a month, was also correctly disposed of. 
It may be that by its charter the company was required to keep an of- 
fice at that place, and for a time it'no doubt did so, using a part of 
Dr. Voorhees' office for the purpose. But the continuance of this ar- 
rangement was a matter for the directe rs and not for Dr. Voorhees by 
himself, either as président or gênerai manager. He could not insist 
on his own office serving this purpose, and much less, if he considered 
it necessary that the company should hâve such an office in that city, 
a:nd chose to furnish it, could he make a charge for it. If he gave a 
space in his office, in order to comply with the charter, and save any 
question, so far as compensation is concerned, it must be regarded as 
voluntary. 

The claimant is entitled, however, to the $10 which he paid out in 
change, iri collecting the bill of Dr. Lindabury. Dr. Lindabury owed 
the company $10 and paid it to Dr. Voorhees with a $20 check, which 
he happened to hâve with him, getting back $10 by way of changé 
from Dr. Voorhees. This $20 check was then turned over to the treas- 
urer of the company, and a check drawn to the order of Dr. Voorhees 
for the $10 that was due him. By mistake however this check was 
charged up to Dr. Voorhees on the books of the company, and was 
paid back by him without noticing it, when he came to settle his ac- 
count. It is clear that the company owes him this $10, and it should 
therefore be allowed him. 

This disposes^of the several items of the claim as proved. The réf- 
érée has carefully reviewed the case, and made an excellent and ex- 
haustive report. I do not agrée with him in everything that he has 
said, but I do in the most of it. 

The aggregate amount allowed by tlie référée is $ C25 58 

This should he increased Uy nine mouths' bonus from 

April 12, 1907, to January, 1908 $ 75 00 

Damages for breach of the liceiise agreemeiit 1,000 00 

raid out in change to Dr. Lindabury 10 00 

1,08,5 00' 

Total claim as allowed $1,710 58 
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PERKIXS ELECTRIC SWITCH îiIFG. CO. V. KNOWLES. 

(Circuit Court, D. Massachusetts. September 14, 1910.) f 

No. 576. 

Patents (§ 328*) — Validitt and Infringement — Incandescent LAirp Socket. 

ïhe Perkins patent, No. 626.927, for an incandescent lamp socket, 

wliile it does not involve a conception of a broad and novel character, 

discloses invention, and tiie spécifie structure is novel and useful; also 

held infringed. 

In Equity. Suit by the Perkins Electric Switch Manufacturing 
Company against Charles S. Knowles. Decree for complainant. 

Hubert Howson, for complainant. 

Roberts, Roberts & Cushman, for défendant. 

BROWN, District Judge. The bill charges infringement of claims 
4 and 6 of letters patent No. 626,927, June 13, 1899, issued to com- 
plainant as assignée of Charles G. Perkins, for "Incandescent Lamp 
Socket." 

"4. In combinatlon In a lamp-socket, a shell, two blocks of Insulatlng ma- 
terial with recesses arranged to form insulated chambers, a plate wlth a 
binding-screw located in one of the chambers, a plate with a binding-screw 
located in the other of the chambers, and a switch-bloek located in oue of the 
chambers and adapted to make contact v?ith the end of the plate in the 
same chamber, substantially as .specified." 

"6. In combinatlon in a lamp-socket, a cap, a shell, an Insulating-linlng 
fltting the shell. two blocks of Iiisulating materlal with recesses arranged to 
form two Insulated chambers, a plate with a binding-screw located in one 
of the chambers, a plate wlth a binding-screw located in the other of the 
chambers, and a switch-bloek located in one of the chambers and adapted to 
make contact with the end of the plate in the same chamber, substantially 
as specified." 

The Perkins patent bas received most careful considération by the 
courts of the Third and Sixth circuits, and bas been held valid in suits 
by this complainant against Buchanan, 129 Fed. 134, affirmed 135 Fed. 
90, 67 C. C. A. 564, and against the Yost Electric Manufacturing 
Company, as appears by opinion of the Circuit Court of Appeals for 
the Sixth Circuit June 7, 1910. Yost Elec. Mfg. Co. v. Perkins Elec. 
Switch Mfg. Ce, 179 Fed. 511, 103 C. C. A. 116. In this opinion 
référence is made to the opinion of the Circuit Court of Appeals in 
the Buchanan Case, 135 Fed. 90, 67 C. C. A. 564, and it is said: 

"Out of respect to that court, and the comity due to it, and notwithstanding 
the doubt implied from what we said on a former page of this opinion, we 
are disposed to foUow the décision of the Third Circuit Court of Appeals." 

From the opinion as a whole it is apparent that the question of 
patentability, in view of the prior art, was regarded as doubtful. In 
fact, the course of reasoning on the merits in the Yost Case gives 
little additional support to the complainant's case. The substance of 

•For otlier caiea see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
t Received £or puljllcation May 24, 1911. 
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the décision in the Yost Case is in its application of tlie rule of com- 
ity, and as that learned court doiibtless had in mind the opinion of the 
Suprême Court in Mast, Foos & Company v. Stover Manufacturing 
Company, 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856, the fact that 
the rule of comity was invoked is an indication that the question of 
patentability was regarded as close and doubtful. 

Upon the présent hearing the case still remains close and doiibtful 
notwithstanding the prior décisions of the two courts of appeal. In 
view of the Pass & Seymour patent, No. 568,919, October 6, 1896, and 
of the patent to Rockwell, No. 488,222, December 20, 1892, I am of 
the opinion that no conception of a broad and novel character can be 
found in the Perkins patent. The feature of two separate insulated 
chambers is clearly disclosed in the Rockwell patent, and it seems to 
me also that it is substantially disclosed in the Pass & Seymour pat- 
ent. The criticisms of the Pass & Seymour invention are directed to 
the particular structure shown in the drawings and to the commercial 
device rather than to the invention fuUy described and claimed in that 
patent. 

Notwithstanding, however, that the prior art shows two insulated 
chambers, I am of the opinion that the Perkins patent describes a 
structure which is a better and more practical embodiment of the two- 
chamber idea than is shown either in the Pass & Seymour patent or in 
the Rockwell patent. The spécifie structure is novel; the structural 
parts are of spécial form; the parts are assembled in a spécial man- 
ner ; and though there is no one feature of f undamental electrical or 
mechanical novelty added to the art by the Perkins patent, yet the 
changes from the devices in the prior art which were required to pro- 
duce the Perkins structure are not obviously such as would occur to 
the ordinary person skilled in the art. A mère carrying-up of the 
walls of the Pass & Séynidur chambers, for example, would not hâve 
produced the simple and practical arrangement of parts shown in the 
Perkins patent, and RockweU's disclosure of two chambers still left 
room for invention in a practical and simple application of the idea. 

Upon a careful considération of the former opinions, and of the 
briefs and entire record in the présent case, and conceding that it is 
difficult to support the patent merely upon the narrow distinction that 
the Perkins chambers are more perfectly insulated than the chambers 
of Pass & Seymour, it is, Ithink, a fair conclusion to say that Perkins 
produced a structure which answers to varions demands of the art in 
a practical and useful way, which is différent from the way in which 
thèse demands had been met by other devices. The large number of 
devices in this art tends to justify the conclusion that the Perkins 
structure exhibits invention rather than the application of ordinary 
mechanical skill. The structure seems to attain the object of the in- 
vention set forth in the spécification — a key socket "simple to manu- 
facture and assemble, exceedingly easy to wire, and very durable, 
efficient, and safe in use." 

We are dealing with a patent in an advanced art, and though there 
can be found in the Perkins structure no single feature of broad nov- 
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elty considering the subject from a scientific or theoretical view, and 
though the patent is not primary, nevertheless the device is a prac- 
tical advance in the art, and has f ound a prominent, though not a dom- 
inating, place in the market. 

It is a question, perhaps, whether if the daims be read literally they 
are not too broad. Limiting them, however, by the spécification, they 
cover a meritorious structure. The two insulating blocks serve to box 
in conveniently and compactly the switch mechanism, the two parts 
of tlie circuit are well separated, cross-circuiting is well guarded 
against, and the device is easily wired. 

It is contended that because the shell and insulating lining are cov- 
lerings of a common type, there is no true combination. The other 
^arts, however, are specially fashioned for use with an exterior shell. 
The inclusion of thèse éléments is a limitation of the breadth of the 
.daim, and the contention of defendant's expert, that the présence of 
^ shell with an insulating lining is essential to the practical operative- 
ness of the device of daim 6, supports the view that daim 6 at least 
ÎS for a true combination. 

While there has been some différence of view between the courts 
which hâve previously considered this patent, and while some of the 
expressions of the opinions are perhaps subject to just correction or 
criticism, yet upon the main question of patentability we hâve the con- 
currence of four courts in the view that Perkins' structure involves in- 
vention. 

Having given to this case the independent considération requested 
by counsel I concur in the view that the structure was an invention, 
and résolve the doubts upon the question of the breadth of the daims 
in favor of the complainant. The différences between the defendant's 
socket and the Perkins socket are slight and insufficient to avoid 'i- 
f ringement. I find daims 4 and 6 valid and inf ringed. 

A decree for the complainant may be presented accordingly. 



CUMBERLAND TELEPHONE & TELEGRAPH CO. v. CITY OF LOUIS- 
VILLE. 

(Circuit Court, W. D. Kentucky. Aprll 25, 1911.) 

1. Bquitt (I 409*) — FiNDiNGS OF Masteb— Weight. 

In a suit to enjoin the enf orcement of a law or ordlnance as uncon- 
stltutional, tlie findings of a master are not entitled to the weight usually 
accorded to them in ordinary equity suits, but, since the valldity of the 
action of a législative body is involved, it is the duty of the court to give 
its own full considération to the facts as well as the law. 

[Ed. Note.— For other cases, seè Equity, Cent Dlg. §§ 920-923- Dec. 
Dig. § 409.*] 

2. Injunction (§ 85*) — Regtjlati^-n of Rates of Public Service Coepoba- 

TioN — RiGHT to Relief — Bubden of Phoof. 

While it is the duty of a court to enjoin the enforcement of rates 
prescrlbed by a law or ordinance to be charged by a public service cor- 

*FoT ottier cases see same topic & S numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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poratlon whlch are so low as to deprlve It of a falr return on Its Invest- 
ment, as vlolatlve of Its constitutional rights, the conflscatory effect of 
such rates must be clearly shown to warrant such relief. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. S§ 155, 156; 
Dec. Dig. § 85.*] 

3. Telegbaphs and Téléphones (§ 33*) — Ordinance Regulating Télé- 
phone Rates— Constitutionality—Valuation of Pbopebty. 

In a suit by a téléphone coinpany to enjoln the enforcement of an ordi- 
nance prescribing rates as conflscatory and unconstitutional, the value of 
complainant's property on which it Is entltled to earn a falr return is the 
reasonable value of the property being used for the public at the time 
the question arises, regardless of its original cost, which may be helpful 
as évidence of its présent value, but is not eonclusive, especially where 
the plant has been in opération for many years. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
§ 33.*] 

i, Telegraphs and Téléphones (§ 33*) — Ordinance Requlatinq Rates— 

CONSTITUTIONALITT— VALUATION OP PROPERTY. 

In a suit by a téléphone company to enjoin the enforcement of an ordi- 
nance flxing rates on the ground tliat the rates established thereby are so 
unreasonably low as to be conflscatory, in determining the value of the 
company's property which is devoted to the public use, It Is proper to 
include a reasonable amount of working capital and also of supplies kept 
on hand, but the company's franchise and rights of way, where tbey were 
granted by the city without payment, although valuable, may properly be 
left out of acGount as a separate item of value, being necessarily taken 
into considération to some extent in the valuation of the plant as a whole. 
The real estate owned by the company and devoted to its business is a 
part of the plant, and its value should be included. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
§ 33.*] 

5 Telegbaphs and Téléphones (§ 33*) — Ordinance Regtjlatinq Rates— 
constitutionality. 

A téléphone company heM entitled to set aside from Its gross earnings 
annually a sura equal to 7 per cent, of the \ialue of its property devoted 
to public use in a city, exclusive of its real estate, working cash capital 
and supplies on hand, to cover dépréciation and maintain its property in 
effective condition, and to earn a net revenue equal to 7 per cent, on ail 
of its property, where it had serions opposition, and an ordinance which 
so reduced Its rates that it evidently could not make such earnings held 
conflscatory and its enforcement enjoined. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
^ 33.*] 

6. WoRDs and Phrases— "DEPRECIATION." 

"Dépréciation" is the loss in value of some destructible property over 
and above current repairs. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 
2007.] 

In Equity. Suit by the Cumberland Téléphone & Telegraph Com- 
pany against the City of L,ouisville. Decree for complainant. 

W. L. Granbery and A. P. Humphrey, for complainant. 
Clayton B. Blakey,.City Atty., and Huston Quin, Asst. City Atty., 
for défendant. 

•For other casos see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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EVANS, District Judge. The complainant, which we shall call the 
Company, in February, 1909, was charging the following rates for 
services in the city of Louisville : 

Business. 
Within the two mile radius of nearest exChange. 

Prlvate metallic $8.00 per month 

2-station metallic 5.00 " " 

I^ublic pay station (coin device) prlvate... i 4.00 " " 

(Agent's service free out and in, and, di vide with any cash 
deposits for local city calls.) 
City and couuty téléphones within city limits 4.00 " " 

Eesldence. 

Private, within city limits 4.00 " " 

l'rivate, beyond city limits and within three miles ot nearest 

exchange 4.50 " " 

2-statiou, within city limits > "..00 " " 

2-station, beyond city limits and within three miles of near- 
est exchange .').50 " " 

Extension set 1.25 " " 

Country Rates. 
Business or résidence — add to the exchnnge rate 
50c per month, per mile, or fraction thereof, if sub- 

Private scribers are located beyond the excbange radius. 

Metallic Exchange radius for business is two miles — for rés- 
idence, three miles — from nearest Louisville ex- 
change. 
Business or résidence^— add to the exchange radial 

' 4-party rate 25e per month, per mile, or fraction thereof, if 

Metallic the subscriber is located beyond the exchange ra- 
dius. For excbange radius, see above. 

Extension set 1.25 " " 

A discount of 50 cents per month is allowed on ail rates above enumerated 
If rental Is paid quarterly in advance. 

Prlvate: line instruments $12.00 per year, per instrument, to which is added 
mileage charge of §30.00 per mile, per annum. 

Extension bells (biisiness or résidence) net $0.15 per month 

Joint user (business) " 1.00 " " 

List (business) " .25 " " 

List (résidence) " .25 " 

Loud ringing extension gongs " .25 " *' 

Buzzers and push buttons " .25 " " 



The défendant in its answer says "that the rate ordinance, referred 
to in paragraph 4 of the bill, was passed after as thorough and com- 
plète investigation as the authorities of the city of Louisville were 
able to rnake; that said investigation was based on the reports made 
by the complainant to the Louisville Board of Trade, on the published 
annual and monthly reports made by the complainant wherein the 
opérations and other facts in connection with the téléphone System of 
said complainant company were detailed, and on the facts gathered 
from the téléphone directory issued by the complainant, and on a 
comparison of the respective charges, opérations, property, receipts, 
and operating expenses of the complainant company and the I^ouis- 
ville Home Téléphone Company." Though the burden in respect to 
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thèse allégations rested upon the city they were left wholly unproved. 
No testimony whatever was offered in their support, vague and gên- 
erai as they are. No member of the législative body which enacted the 
ordinance presently to be noticed was called as a witness. The then 
mayor did testify on behalf of the city, but did not allude to the sub- 
ject. He, as well as two other officiais, confined their statements to 
the condition of another company which appears to hâve been then 
seeking some relief in the way of législation. So that we may fairly 
say that, without making any adéquate inquiry into the real facts 
upon which such action could intelligently be jjased, the défendant, 
which we shall call the city, on February 27, 1909, through its légis- 
lative department, enacted, and on March 6, 1909, the mayor ap- 
proved, an ordinance which was as f ollows : 

■"Be it ordained by the gênerai council of the city of Loulsville: 

"Section 1. That no company, corporation or individual opéra ting, conduct- 
ing, maintaining a téléphone System, or furnishing téléphone service in the 
city of Louisvllle, shall charge more for service than the following rates 
which' are hereby flxed, established and ordained to be the maximum rates 
that may he charged for téléphone service in the city of Louisvllle. 

"Sec. 2. For eaeh téléphone in a business house or office the maximum rate 
or charge shall not exceed, for a single or private line, unlimited service, 
.$5.50 per month, or at the rate of $66.00 per year. For a party line, unlim- 
ited service, $4.00 per month, or at the rate of $48.00 per year. For each télé- 
phone in a résidence the maximum rate or charge shall not exceed, for a 
single or private line, unlimited service, $3.00 per month, or at the rate of 
.$,'56.00 per year. For a party line, unlimited service, $2.00 per month, or at 
the rate of $24.00 per year. For each extension desk téléphone the maximum 
rate or charge shall not exceed $1.00 per month, or at the rate of $12.00 per 
year. 

"Sec. 3. Any person, firm or corporation violating any provision of this 
ordinance or charging a higher rate for téléphone service than is iîxed by 
this ordinance shall be subject to a fine of not less than $5.00 nor more than 
$25.00 for each offense. Each charge for téléphone service in excess of the 
rates herein flxed and each month that such charge is made for such service 
shall constitute a separate offense." 

O course the city was not bound by any law or constitutiorial pro- 
vision to make any inquiry before enacting the ordinance, but when it 
is known that it did not do so in respect to a matter as important and 
intricate as the one involved, the weight of any presumption in favor 
of its action is lessened. However plausible it may appear on paper, 
guess work, if ever admissible upon so difficult a problem as rates, 
is likely to lead to unsatisfactory results and possibly palpable injus- 
tice. As the rates thus iixed effected a very material réduction, the 
company, on March 8, 1909, filed its bill, in which it prayed that the 
city be enjoined from enforcing the ordinance. The ground upon 
which that relief Wcls sought, speaking generally, was that the rates 
fixed by the ordinance were confiscatory, and would not, if enforced, 
permit the company to earn a fair, reasonable and just income and 
return upon the value of its property in the city used for operating 
and conducting its business. In Àpril, 1909, the case was referred to 
a spécial master, with instructions to take the testimony and report 
to the court his conclusions upon varions questions set forth in the 
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order of référence, the détails of which need not be stated. The order 
of référence was, of course, designed to afford the means for ascer- 
taining ail the facts necessary to enable the court to meet the require- 
ments of the rules laid down by the Suprême Court, notably in Knox- 
ville V. Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 U Ed. 371, and 
Willcox V. Consolidated Cas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 
L. Ed. 382. 

[ 1 ] Great labor was thus devolved upon the mâster in the effort to 
ascertain the facts bearing upon the case from many points of view, 
and the mass of testimony has made up a most voluminous record, 
the study of which has imposed upon the court also a great task. Aft- 
er many months devoted to the work, the master filed a report stat- 
ing his conclusions of fact and of law. Many exceptions thereto 
hâve been filed by the parties, and the questions raised hâve been 
the subject of very interesting and instructive argument. Where a 
master makes findings of fact it is the usual practice of courts of 
equity to treat those findings as, prima facie, correct, and not to dis- 
turb them, unless he has proceeded upon an erroneous theory of the 
law applicable to the case or has made findings of fact which are 
clearly against the weight of the testimony. Much less weight, how- 
ever, is given to this prima facie presumption in cases where the pow- 
ers of a législative body are called in question, or where constitutional 
rights are involved. Such délicate and important questions demand 
the more direct attention and labor of the court itself. 212 U. S. 1, 
29 Sup. Ct. 148, 53 L. Ed. 371. 

[2] In many cases the Suprême Court has stated the gênera! rules 
applicable to the essential propositions which must lie at the bottom 
of the claim to relief against the ordinance in question. It seems to 
be settled that while rates which, under the circumstances, are un- 
reasonably high may not be charged by a public utility corporation to 
enable it to earn dividends which otherwise it could not earn, yet such 
corporation should be permitted to charge rates which are, under ail 
the circumstances, reasonable and just, and which afford a fair re- 
turn upon the value of its property. The législative department of a 
State or city may compel the corporation to charge rates which are 
reasonable and just, but may not fix rates which are so low as to 
deprive it of a fair return upon the value of its property which at the 
time is being used for the public in the opérations of the company 
within the jurisdiction of the législative body which attempts to fix 
rates. Were this not so, property of the company would be used not 
for the benefit of its owners but for that of the public, in which case 
the property would be appropriated by the public without just com- 
pensation, and would be a violation of constitutional rights. 

In Knoxville v. Water Co., 212 U. S. at page 17, 29 Sup. Ct. at page 
153 (53 h. Ed. 371), it was said: "It cannot be doubted that in a clear 
case of confiscation it is the right and duty of the court to annul the 
law. Thus in Reagan v. Farmers' L,oan & Trust Co., 154 U. S. 362 
[14 Sup. Ct. 1047, 38 h. Ed. 1014], where the property was worth 
more than its capitalization, and upon the admitted facts the rates 
prescribed would not pay one-half the interest on the bonded debt; 
18T F.— 41 
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in Çoyington, etc., Turnpike Co. v. Sandford, 164 U. S. 578 [17 Sup. 
Ct. 198, 41 L. Ed. 560], where the rates prescribed would not even 
pay operating expenses; in Smyth v. Ames, 169 U. S- 466 [18 Sup. 
Ct. 418, 42 L. Ed. 819], where the rates prescribed left substantially 
nothing^ over operating expenses and cost of service * * * in- 
junctions were severally sustained." But on page 16, 212 U. S., on 
page 153, 29 Sup. Ct. (53 h. Ed. 371) of the report of the same case 
the .court had said: "If a company of this kind chooses to décline to 
observe an ordinance of this nature and prefers rather to go into court 
v»?ith the claim that the ordinance is unconstitutional, it must be pre- 
pared to show to the satisfaction of the court that the ordinance 
would necessarily be so confiscatory in its efïect as to violate the Con- 
stitution of the United States." : 

|3] It would seem clear from the décisions that the most niaterial 
question in sueh cases is that of the reasonable value ôf the property 
"at the time it is being used for the public" — that is to say, the time 
at which the question arises—it being upon the reasonable valuation 
at that tjme that the company is entitled to earn a fair return. Will- 
cox v, ConsoHdated Cas Co., 212 U. S. 41, 29 Sup. Ct. 192, 53 L. Ed. 
382. The- ascertainment of the présent value of the company's plant 
is therefore a matter of prime importance, and the subject, speaking 
generally, may be viewed from many standpoints, as to which it may 
suffice for présent purposes to suggest that if the expenditures in the 
construction and equipment of a public utility corporation hâve been 
absurdly extravagant and wasteful it would not be admissible to sa.y 
that such outlays fairly indicated the real value of its plant nor in 
such a State of case that rates should be fixed upon a scale that would 
pay ordinary dividends upon a licentiously extravagant cost of prop- 
erty, and similar considérations might apply if fictitious values were 
the resuit of "watering" the stock. On the other hand, if property 
had been obtained at a price far below its real value in better hands, 
or if some one of the many accidents or unsuspected reasons for a 
large increase should fortunately operate to double the value of a 
plant it would not be just nor reasonable to confine ourselves to the 
lower or former value not to say that such former value continued 
to be the real one. The value of a plant may dépend upon good for- 
tune, upon good management or upon fortuitous circumstances, but in 
every event the reasonable value of the property "at the time it is 
used for the public" is the value we are to ascertain for the purposes 
of this controversy. Cost of the plant at a much earlier date may 
throw some light on the question of value, and hence the provision 
in the order of référence directing the inquiry as to the cost. Of 
course as this direction was made in advance of knowledge of the 
actual situation it could not be then seen that the question as to the 
cost of the plant would be so complicated as the inquiry developed it 
to be. The wisdom of the rule which fixed présent value instead of 
the original cost of the property as the prime factor in our problem 
is well illustrated by this case, although hère, as in ail similar cases, 
Ihe question of value must largely be a matter of opinion. Not be- 
cause the cost of the plant was at ail conclusive in its bearing upon 
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the questions involved, but, as already stated, because it might be 
helpful, the court, in the order of référence, directed an inquiry into 
the actual cost of the company's property in this city. The lapse of 
many years, the multitude of items making up the total, the wide di- 
versity of présent views as to what expenditures should hâve been 
or should now be included in the cost of construction, etc., the man- 
ner of keeping the company's accounts (though no dishonesty is at- 
tributable, inasmuch as no motive is conceivable which at that time 
tempted to deliberate wrong), and other considérations hâve so ob- 
scured the question of cost of the plant as to greatly weaken the value 
of this inquiry, laborious and painstaking as it appears to hâve been. 
With ail thèse difficulties to contend with, the master has found that 
the total cost of the company's plant and property in this city, includ- 
ing toll lines but excluding real estate, was $1,506,531.21, while the 
company insists that it was $1,864,583.10 — a différence of $358,- 
051.89. This large différence does not seem to grow, to any material 
extent, except as to the value of real estate and toll lines, out of any- 
thing except a différence of opinion as to whether certain expend- 
itures, which no doubt were actually made, should be charged to con- 
struction or some other account. In his estimate of the cost of the 
company's plant the master excluded certain items which the com- 
pany insists should hâve been included. The city made no objections 
to the finding of the master as to cost of plant, but the contention of 
the Company may probably be best stated by an extract from its ex- 
ceptions to the master's report. After claiming that it had been 
agreed between counsel representing both sides and approved by the 
master that whatever the two accountants representing the tvvo sides 
respectively should agrée upon as the cost of the plant should be ac- 
cepted by ail parties as correct, and no testimony permitted to vary 
or contradict it, the company, in its exceptions, says : 

Thèse accountants, having agreed upon the records of com- 
plalnant, shovving the cost of the Louisville plant, excluding 
toll lines and real estate, should, under the agreenient, be ac- 
cepted, and the cost was, as stated $1,702,391 08 

Sumniary. 

Complainant, for the foregolng reasons, insists that the master 
was in error In reporting the cost to complainant of its plant 
and property in the city of Louisville, as of .Tanuary 1, 1900, 

as only 45T.759 07 

And on December 31, 1908 1,-381,124 41 

And real estate of only 108,034 50 

The master should hâve found and reported that coniplainanfs 

plant cost it, as of .January 1. 1900 678.354 69 

And added construction to January 1, 1909 1 ,023,545 34 

Making the total cost to complainant of its plant in 

Louisville, Ky., as of January 1, 1909 $1,701,900 03 

And construction added from Januarv 1, 1909, to March 9, 

1909 491 65 

Making the total cost of plant to llarch 9, 1909 $1,702,891 08 

And the total cost of real estate 162,191 42 

Total "cost of plant and property," March 9, 1909 $1,864,583 10 
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The différence between the $1,702,391.68, alleged to hâve been 
agreed upon by the accountants, and the $1,506,531.21, fixed by the 
master as cost of the plant, plus $162,191.42, the value of the real 
estate, is the sum above referred to of $358,051.89. 

Considération of thèse contentions between the parties in connec- 
tion with the master's findings, the exceptions thereto, and the large 
mass of testimony directed to the subject of cost of plant, will dem- 
onstrate the extrême difficulty of reaching a satisfactory conclusion 
upon the subject upon any very reliable theory, and the fact becomes 
apparent that its cost, under the complications presented in the rec- 
ord, would furnish a fallacious test of the actual présent value of the 
company's plant and property in this city where it is being used for 
the public. We incline to think that thèse considérations may prop- 
erly relieve us of the necessity of passing directly upon the excep- 
tions to the, findings as to the "cost" of the plant, although the master 
seenis, in his'estimate of the présent value, to hâve proceeded upon a 
différent .theory, for he says, "If I am correct as to the original cost, 
then it is not possible that the value of the plant at this date is in ex- 
cess of the cost." Wg are not sure that that resuit would necessarily 
follow, even if there were agreement upon what constituted original 
cost, but under the circumstances we think we need not pass on those 
exceptions, inasmuch as whether they are sustained or overruled the 
findings of the master as, to the original cost, whether correct or not, 
under the circumstances of this case, furnish no very valuable guide 
for ascertaining the "présent value" of the plant. It might happen 
that original cost and présent value in a given case (especially if the 
plant were not old) would be approximately the same, but that would 
be a coincidence merely and not a necessary séquence. We think, 
therefore, that we may safely proceed to the considération of the lat- 
ter question without directly passing Upon the exceptions to the mas- 
ter's findings as to the former, though we incline to think that the tes- 
timony clearly shows that the original cost of the company's plant, 
exclusive of real estate and franchise, was as much as $1,600,000 be- 
yond any premium paid for stock in the Ohio Valley Téléphone Com- 
pany. In short, a détermination of the question of original cost in 
this case would most likely be the détermination of an abstract ques- 
tion, inasmuch as we f eel compelled to hold that the original cost of 
the plant cannot, per se, be determinative of its présent value. We 
shall, however, endeavor to give proper weight to the testimony as to 
original cost in our effort to ascertain présent values. It may be 
proper to say, however, that in considering the testimony as to the 
original cost o'f the plant, so far as it bears upon présent value, we 
hâve not overlooked the .fact that each of the parties tendered to the 
master the services of an expert accountant, George Wilkinson being 
named by thé company, and E. W. Farnham being named by the city ; 
that they examined the company's books, and that they made a joint 
report to the. master so far as they could agrée, and separate reports 
upon points about which they differed. The master availed himself 
of thèse reports, and they were read as testimony at the trial. Wilkin- 
soij, as a witnèss, testified very fully in support of his report. Farn- 
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hara did not testify at ail. Whether the failure to call him was be- 
cause of subséquent developments we do not know, but it was shown 
by the testimony that though he was the gênerai manager of the Mu- 
tual Audit Company of this city, in his previous business career he had 
not been a bookkeeper, but had been a locomotive engineer, a tele- 
graph operator, a train dispatcher, a constructor of works, an elec- 
trician and a détective, and besides had been engaged in the express 
business. While this may account for his not being called as a wit- 
ness by the city and subjected to cross-examination, it hardly adds 
weight to his report to the master, which, however, may hâve been 
to some extent at least the work of his assistant, H. B. Warren, who 
is a bookkeeper, and who did testify. 

Présent Value of the Plant. 

In the order of référence the master was directed to find the value 
of the plant on March 6, 1909, when the suit was brought, and on 
November 17, 1910, when his report was filed. It will be seen that 
about 20 months elapsed between the earlier period and the last. Un- 
der what he conceived to be the proper rules for his guidance in as- 
certaining the original cost of the company's plant the master, as we 
hâve seen, found it to hâve been $1,506,531.21, including the cost of 
the toll Unes but excluding the cost of the real estate. In his report 
the master says : 

"The service rendered by complainant is good, and the physical condition 
of its plant is excellent." 

He also says: 

"For ail practical purposes the Louisville exchanste in ail îts parts per- 
forais well the functlons of a new plant, and is nearly equal physically to a 
new plant." 

But, as we hâve seen, he also says : 

"If I am correct as to the original cost, then It is not possible that the 
value of the plant at this date is in excess of the cost." 

He also says : 

"I see no reason to doubt that the value of the plant as of the flrst of No- 
vember. 1910. is not of much less value than I hâve found it to be as of date 
March 6, 1909." 

In other words, for the 20 months ending in November last there 
was little or no actual dépréciation in its value. 

The master had not seen his way properly to include in his estimate 
of the cost large sums which the company insisted should be included 
therein, but while he fixed the cost of the plant at the sum named, to 
wit, $1,506,531.21, he fixed the présent value at only $1,355,875.09, 
including, as we hâve seen, the value of its toll Unes. He fixed this 
valuation after, for some unexplained reason, deducting a flat dé- 
préciation of 10 per cent, alike upon the plant and upon the toll lines, 
thus finding the plant to be at présent worth less by $150,653.12 than 
his own estimate of its cost. It would seem to resuit from this that 
the master was of opinion that the corpus of the plant, notwithstand- 
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ing the expenditure of large sums for repairs and maintenance and 
indeed for reconstruction, had not been kept up during the period 
ending March 6, 1909, to the standard which he found to exist now, 
although there was strong testimony to the contrary. The finding of 
the master as to the présent value of the plant is the subject of many 
exceptions by both parties, and before we proceed to the considération 
of the question upon the testimony of the witnesses (which at least 
appears to be the best way to get at it) we may notice those excep- 
tions of the complainant which call in question the accuracy of his 
conclusions in excluding several items from his estimate. Those items 
were: First, what are called "overhead charges," which are made up 
of various items of expenses incurred in the organization of the Com- 
pany and its work, the détails of which need not be stated, but which 
it is claimed could not be avoided, and which enter, as îs insisted, into 
the présent value of the plant. Thèse charges amounted to $90,000. 
Second. Expenses of securing business, and particularly the value of 
the franchise, right of way office furniture, etc. The value of the 
franchise, it is claimed, is $80,000. Third. "Working capital" amount- 
ing to $33,353.15, and supplies on hand amounting to $18,000. 
Fourth. The real estate and the improvements thereon of the value of 
$162,191.42. Fifth. The amount, somewhat indefinitely stated, of the 
excess in value of the toU Hnes over the $112,866.12 fixed upon them 
by the spécial master. Sixth. It is insisted that $50,000 should hâve 
been included in the estimate as a distinct and additional enhancement 
of the value of the plant because of the fact that the company is a 
going concern. In valuing property of the character of that involved 
hère it would indeed be looking only at "its bare bones" not to take 
into considération the fact that the company is a going concern. That 
fact, however, though possibly somewhat unconsciously to themselves, 
must necessarily, we think, hâve been taken into account by the wit- 
nesses who, testified as to values. Property underground or overhead, 
thinly strung out over many miles, would hâve very diminished value 
were it not in actual use for the purpose for which it was installed. 
The matter does not appear to hâve been passed upon in the report, 
nor, while it is argued in the brief, does any exception appear to be 
based upon this phase of the case, but we hâve concluded that this élé- 
ment of value would hardly be susceptible of accurate measurement 
by and of itself, and we shall consider the fact to be that it was an 
inhérent factor in the estimate made by each witness who testified as 
to values. 

[4] It seems to us that a proper amount of working capital should 
hâve been included in any estimate of the présent value of the plant. 
In normal cases (and we may assume this to be such) it would play a 
very important part in enterprises like a téléphone company. No as- 
sociation of prudent business men probably would attempt to conduct 
a large business, such as that involved in this case, without keeping 
a considérable working capital on hand devoted to that business and 
which would really be embarked in it. It would seem to be quite es- 
sential to the successful opération of any great plant that some work- 
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ing capital should be kept on hand and available for immédiate uses, 
and such capital would seem to be a very proper and important part 
of the property which, it may fairly be said, is "being used for the pub- 
lic." It may be difficult, however, to say in this case, as in ail others/, 
precisely what the amount of such working capital should be. 

Very similar considérations apply to what are called "supplies on 
hand." We think prudent management demands that a rea.sonable 
quantity of articles certain to be called for in the opération of the plant 
should be kept on hand, and, if on hand, should be included in any es- 
timate of the présent value of the property which is "being used for 
the public." 

The "franchise" and "rights of way," in cases like this, would seem 
to be absolutely necessary for the company, and being so, they are 
valuable, and under some circumstances should be included in any 
estimate of the real value of property used for the public. But while 
a franchise is a possession of great value to a téléphone company in 
any city, it must be remembered that the franchise in this case was 
given freely and without price to one of the constituent companies of 
which complainant was made up. The gift was made before the adop- 
tion of the présent Constitution of the state. As it was a free bestow- 
ment by the people, and could not figure as an item of expense in the 
original cost of the plant, and as no direct proof was tendered as to 
its présent value (the only proof being that it was put into the Con- 
solidated company at, say, $100,000, and then afterward carried by the 
company on its bocks as an asset), we are disposed to ignore it as one 
of the values upon which a fair return may be earned by rates charged 
to the people who gave it. If it had been paid for originally, or 
even if any testimony had specifically shown its présent value, we 
might hâve reached a différent conclusion, but under the circumstances 
we are not disposed to guess about it. 

We suppose the franchise includes the right of way over the streets 
and alleys of the city, but there are other rights of way that must 
come from the owners of private property. Instances of this may oc- 
cur where lots are crossed by the company's lines, or where wires are 
strung over housetops. As to the value of thèse rights of way con- 
sidered separately from the other property of the company there was 
no direct testimony, and we shall treat their value as a negligible quan- 
tity or one which has already gone into the estimate of the value of 
the plant. 

Office furniture is a small matter, but would seem to be necessary 
to the efficient conduct of the company's business. Its value is shown 
to be $2,000, but it is not entirely clear that it was not included in the 
estimâtes of value made by the witnesses. Hence it will not be figured 
separately. 

"Overhead charges" consist of expenses much of which were in- 
curred long ago. Probably those expenses may hâve aided very ma- 
terially in increasing the présent value of the plant. That présent 
value we must ascertain, but it does not follow that "overhead charges" 
as a separate item should be included as such. It seems to us that 
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they are too intangible to be available for that purpose. But we think 
that working capital and supplies on hand (which are practically equiv-' 
alents) haye tangible values which should hâve been taken into the 
estimate of the value of the plant. In their exclusion from the esti- 
mate we think the Spécial Master proceeded upon an erroneous theory, 
and we hâve concluded that their valuation should hâve been fixed as 
foUows : The working capital at $33,000 and the supplies on hand at 
$18,000— a total of $51,000. We incline to think that the term 
"working capital" might embrace both items, as supplies on hand may 
fairly be regarded as part of the working capital in another f orm. 

Real Estate. 

It remains to be considered whether the company's real estate should 
be included in estimating the présent value of its property. The mas- 
ter excluded it from his estimate, but does not directly give his reason 
for so doing. A statement in a later part of his report seems to au- 
thorize the inference that he did it because the company charged up 
to expenses and credited to income an estimated rental for the real 
estate including taxes and interest. If this be his reason we think it 
was not maintainable. The value of the real estate should be included 
because it is part of the property which is being used by the company 
for the public. George Wilkinson, one of the expert accountants, is 
not contradicted in his testimony that the company carries on its gên- 
erai books an income account, to which is credited an estimated amount 
representing the rental value of its premises, which amount is charged 
to operating expenses, and which estimated rental value the company 
treats on its books of account as income. Assuming this to be true, 
we think it furnishes no reason for including this estimated rental 
either in income or in expense from any standpoint appropriate to 
this litigation, however appropriate as matter of mère bookkeeping it 
might bè for it to appear in the accounts of the company. Because 
its real estate is part of the "property which is being used for the 
public" its value should be included in the estimate, but as no rent 
was actually paid for the real estate by the company, there was no 
actual outlay, nor was there any income derived from the real estate, 
as the company did not pay itself for the use of its own property. The 
bookkeeping o:*^ the company in this respect was based upon groUnds 
other than ' actual earnings and expenses. If effect is given to this 
bookkeeping in this particular litigation the resuit would be to ex- 
clude the company from the benefit of the value of its real estate in 
estimating the reasonableness of the rates it should be permitted to 
charge. Nothing in fact is separatel}' earned and collected from the 
real estate. Its use is to enable the other parts of the plant — such as 
business and résidence téléphones, toU lines, and the like, upon which 
actual cash is collected — to earn income. In the direct sensé, there- 
fore, the real estate brings in no separate income. Nevertheless it 
is a very essential part of the company's property which is being used 
for the public. We think the exclusion of the value of the real estate 
was erroneous, and we find that its value is and was at least $162,000. 
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Separate Value of the Plant. 

In considering the question of the value of the plant outside of vari- 
ous items already disposed of, we find it impossible, amidst the im- 
mense complications disclosed in the testimony, to go into détails, 
Our task for the présent is to ascertain whether the Company has made 
it clear that the master's valuation of the property which is being used 
for the public is too low, and, if so, to what extent. The Suprême 
Court said in the case last referred to that any estimate of value must 
be an opinion estimate. In a case like this there is no possibility of 
scientific accuracy. The master seems to hâve based his final estimate 
of the value of the plant largely upon his conclusion as to its original 
cost, less certain dépréciations, and then he makes a flat déduction 
therefrom of 10 per cent, in addition. As already intimated, we hâve 
concluded that original cost does not of itself furnish a reliable test 
of actual values in a case like this. Discarding it, as we do, devolves 
upon us the task of ascertaining the value of the plant upon ail the 
testimony heard in the case. This may be a différent, but it is by no 
means a less difficult or less laborious task. Nor is it the less neces- 
sary because the results of the two processes may not be strikingly 
variant. Détails would extend this opinion to unbearable length, and 
we shall be content with saying that a very careful and protracted con- 
sidération of ail the testimony has led us to the conclusion that the 
master's estimate of the reasonable value of the plant is clearly too 
low. He says: 

Convinced as I am that my findln? as to the cost of the plant is 
correct, I am, for the reasons stnted. persuaded that the value 
of the plant as of Jlarch 6th. 1909, ail features of dépréciation 
considered, ousht to he and is $1,381,124 41 

Less dépréciation of 10 per cent 138,112 44 

Leaves $1,243,011 97 

This does not embrace real estate nor toll Unes nor worlîing capital, if any 
should be allowed. 

The value of the plant, after considering dépréciation, I flnd to 

be $1,243.011 97 

Value of toll lines and equipnient 125,406 80 

Less dépréciation of teu per cent 12,540 68 

Net value $ 112,866 12 

I iind therefore that the total value of the exchanfre, including 

the toll lines, but excluding real estate, as of March G, 1909.. .$1,355,878 09 

We hâve not been able, from anything said by the master, to see 
what his reasons were for the réduction of 10 per cent, for déprécia- 
tion, as shown in the above extract from his report, particularly as 
the large sums shown by him to hâve been expended for maintenance 
and reconstruction had, as he tells us, put the plant in excellent condi- 
tion and practically equal to a new one, and had prevented any ma- 
terial change of its value during the 20 months the case was before 
him. If we eliminate the 10 per cent, réduction made by the master 
we find that his estimate of the value of the plant would be $1,506,- 
665.09, which would be $133.88 in excess of the original cost of tkî 
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plant, which he found to hâve been $1,506,531.21. We think the ré- 
duction of 10 per cent., under the circumstances, was in large measure 
an arbitrary réduction in the sensé that it was without an adéquate 
basis in view of the large expenditures made to keep the plant up to the 
standard. 

As opposed to the master's valuation of the plant at $1,355,878.09, 
including toU lines, but excluding real estate, the company, as we hâve 
seen, insists that the plant is worth $1,702,391.68, exclusive both of 
toll lines and real estate. This contention of the latter seems to be 
based upon the assertion that tlie two accountants who jointly exam- 
ined the company's books hâve agreed that the books show that the 
plant alone had cost that sum. It may be remarked that the account- 
ants agreed that the books did show the latter sum to be the original 
cost of the plant, but they difïered upon the question of whether some 
of the items should hâve been embraced therein. We hâve already 
stated our reasons for concluding that whatever the company's books 
may show, after the plant has existed for so many years, the original 
cost is not, per se, a reliable test of its présent value. Other reasons 
might be added, such as failure to do adéquate work by costly patented 
articles which would be thrown away. No exceptions hâve been taken 
by the city to the action of the master in including the tolL lines in his 
valuation of the plant. Ail agrée that the toll lines should hâve been 
included. While we think the master's valuation is too low, we also 
think that the company insists upon a valuation that is too high. 
Many witnesses testified as to the présent value of the plant exclusive 
of the real estate, and several of them had also testified as to its orig- 
inal cost. They difïered very widely in their estimâtes. One of them, 
-out of the seven who testified, fixed its value at over $1,770,000, an- 
■other at over $1,700,000, two at something over $1,600,000, two at 
about $1,000,000, and one at $875,000; and if it were not altogether 
obvious that some of the witnesses testified after adéquate opportunity 
to know the facts, and that some of them testified without such op- 
portunities, we might average their estimâtes. But we cannot take 
refuge in any law of averages in this case without being sensible of 
the manifest injustice of placing the testimony of the two classes of 
witnesses upon an equal footing. So that, allowing for the bias of the 
witnesses, the one way and the other, arising from employment, from 
partisanship, and from the eagerness of strife. we hâve reached the 
very deliberate conclusion that the value of the plant itself, including 
toll lines, but excluding the things presently to be mentioned — 

Is and was when this suit wa.s brouRlit at least 11,575,000 

That the real estate is worth 162,000 

That the supplies on hatul are worth 18,000 

And that the worlîing capital slioTild be placed at 3,3,000 

Malilng the total value of tlie company's property now beius used 
by the publie $1,788,000 

Net Earnings. 
The master, as directed, went into the question ot net earnmgs tor 
the four years immediately preceding that in which the ordinance 
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complained of was eiiacted, namely, the years 1905, 1906, 1907, and 
1908. We shall not attempt to ascertain the net annual earnings of 
the Company in this city by striking an average for the four years, but 
will assume that the year 1908 (in which the gross earnings were 
greater and the gross expenditures less than in eitlier of the four) 
is that upon which the city probably had the best right to rely as a 
basis for what it did. In 1908 the gross earnings, as shown by the 
master, were the sum of $325,838.30, exchisive of the item presently 
to be noticed. In this sum is included $7,632.11, which represents 15 
per cent, of ail the tolls collected by the company upon ail long-dis- 
tance messages sent from this city over the company's long-distance 
wires. The other 85 per cent, of such collections were not taken into 
its accounts by the company as part of its earnings in this city. The 
proof renders it entirely clear that the company uniformly contracts 
with numerous other companies, in many of which it has no interest, 
to handle ail the toll business between them, so far as it goes over its 
lines, for a compensation fixed upon a basis of 15 per cent, of tolls 
on outgoing messages only, and we are f ree to say upon the testimony 
that this appears to afford a fair compensation for the service it ren- 
ders both upon outgoing and upon incoming messages, and if this is 
so in respect to outside companies we know of no very good reason 
why the same rule may not be applied hère, because very much the 
larger part of the company's own toll service is over wires and through 
instrumentalities located entirely outside of Louisville, that city fur- 
ni.shing the facilities of a terminal point only. The company's prop- 
erty hère contributes only a small item in the rnass of the property the 
company actually uses in long-distance service over its own lines. 
Thèse are matters of importance to be remembered in connection with 
our duty to ascertain what is a fair income upon that part of the com- 
pany's property which is located at this point. The master concluded, 
however, that the 15 per cent, was not a fair division, and that the 
other 85 per cent., which amounted in 1908 to $43,248.70, should also 
be included in the gross earnings of the company hère, which, of 
course, would require it to put into any estimate of its earnings upon 
the property it has in Louisville, a great sum which its local property 
did not in fact earn, but which was earned by other property located 
ail over the South. The resuit of the master's conclusion upon this 
item was to swell the gross earnings of the company at this point from 
$325,838.30 to $369,087.00. We think that neither the testimony nor 
sound reason will justify ail of this addition, but while we are ex- 
tremely doubtful of its correctness we hâve concluded, under the pe- 
culiar circumstances of this case, to add to the 15 per cent, already 
included in the gross earnings the further sum of $5,088.08 to cover 
the cost of operating hère the toll lines extending elsewhere, thus al- 
lowing for the local work 25 instead of 15 per cent. The last-named 
sum, added to the $325,838.30, will make the gross earnings for 1908 
$330,926.38, instead of $369,087.00, as found by the master. 

In respect to the so-called rentals of the company's local real es- 
tate, we hâve concluded, for the reasons already indicated, that as they 
were included alike in the estimate of gross earnings and gross ex- 
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penses they will offset and balance one another. Strict accuracy, of 
course, would require différent treatment, but as allowing them to off- 
set each other will accomplish practically the same resuit as taking 
them out, we shall let them stand, as any différence in resuit will be 
quite immaterial. 

The master finds that the total operating expenses of the company 
for 1908, though greatly less than those for the three preceding years, 
were $216,363.07. In this is included $86,155.98, the amount which 
he finds was actually expended by the company for what he calls 
"maintenance and reconstruction." He found the average amount 
spent for that purpose for the four years to be $94,490.19. The com- 
pany did not therefore spend in 1908 the average amount by $8,334.21. 
Dépréciation, calculated on the basis of 7 per cent, on the master's 
valuation of the plant, viz., $1,355,878.09, would call for $94,911.46 
per year, which is $8,755.48 in excess of the amount actually expended 
on that account in 1908. The master finds that the net income of the 
company in 1908 was $150,673.19, but when we deduct from the gross 
earnings as we find them, viz., $330,926.38, the full amount of $216,- 
363.07, found by the master to be the gross expenses, we find the ap- 
parent net income to be only $114,563.07, which would be d'hi per 
cent, upon $1,788,000, which we find to be the value of the company's 
property. Can we accept the $114,563.31 as fairly representing the 
company's net earnings in 1908, the year always most favorable to the 
city and upon which therefore we hâve based ail our calculations ? We 
conceive the answer to this question to dépend upon the valuation of 
the plant, and upon how we treat the matter of dépréciation. While 
we shall soon corne to the latter, we may so far anticipate it as to say 
that if we shall find 7 per cent, on the présent value of the company's 
destructible property (which we hâve fixed at $1,575,000) to be the 
prôper provision for dépréciation, the différence between that sum, 
viz., $110,250.00, and the $86,155.98 which was actually spent for 
dépréciation in 1908 will be $24,095.02, which would reduce the net 
earnings to $90,468.29, equal to 5^''/i7 per cent, on the value of the 
company's en tire property hère. If we estimate the 7 per cent, on 
the original cost of the plant as it.was found by the master, viz., 
$1,506,531.21, we find the différence between $105,457.19, the sum 
thus produced, and the $86,155.98 to be $19,301.20. This would re- 
duce the net earnings to $96,262.11, which would be 5Vit per cent, 
on the value of the company's property. Of course the amount needed 
to restore the values lost by dépréciation necessarily varies from year 
to year because some parts of the plant hâve shorter life than others, 
but we hâve reached a point where we must ascertain what proportion 
of the earnings should, for the future, be allowed for restoring values 
to be lost by the termination of the life of the plant. 

Dépréciation. 

[5] In other words, it has now become essential that we shall con- 
sider the question of dépréciation. In Knoxville v. Water Co., 212 
U. S. 13, 14, 29 Sup. et. 152 (53 L. Ed. 371), the court said: 

"Before coming to the question of profit at ail tlie company Is entitled to 
earu a sufflcieut sum annually to provide not only for curreut repairs but for 
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making good the dépréciation and replacing the parts of tlie property wtien 
they corne to tlie end of tlieir life. Tlie Company is not bound to see its prop- 
erty gradually waste, wltliout making provision ont of eamings for its re- 
placement. It is entltled to see that from earnings the value of the property 
invested Is kept unimpalred, so that at the end of any glven term of years 
the original investmeiit remains as it was at the beginning. It is not only the 
rlght of the Company to make such a provision, but it is the duty to Its bond 
and stockholders, and, in the case of a public service corporation at least, Its 
plaln duty to the publie. If a différent course were pursued the only method 
of providing for replacement of property whlch bas ceased to be useful would 
be the investment of new capital and the issue of new bonds or stocks. This 
course would lead to a constantly increasing variance between présent value 
and bond and stock capitalization— a tendency which would Inevitably lead 
to disaster either to the stockholders or to the public, or both. If, however. 
a Company fails to keep the investment unimpaired, whether this is the resuit 
of unwarranted dlvidends upon over issues of securitles, or of omission to ex- 
act proper priées for the output, the fault is its ovvn." 

[6] A very intelligent witness — George Wilkinson — in his déposi- 
tion said: 

"Dépréciation may be deflned as the loss in value of some destructible prop- 
erty over and above current repairs." 

We accept this as a sufficiently accurate définition of that form of 
dépréciation which now concerns us. What sum should, year by year, 
be set apart to resupply values lost in the current dépréciation of what 
may be called the company's vvorklng plant is not always a matter of 
easy solution. The testimony upon the subject in this instance is some- 
what conflicting, and the opinions of the witnesses do not altogether 
agrée. The master expressed his own conclusions as follows: 

"In view of the foregoing, I flnd that the falr and reasonable amount or 
proportion of annual income of complalnant that should be set aside as a sub- 
stautial provision and allowanee for dépréciation of complainant's plant and 
property employed in its business in IjOuisville, and including everything ex- 
cept cash working capital and supplies, vi^ould be an amount equal to 7 per 
cent, of the value of the plant, as above llmited, and that the amount ex- 
pended annually for maintenance and reconstruction of the plant should be 
deducted from the 7 per cent, fund." 

It is obvious that the last clause of what he says makes it difficult 
to understand his findings, and especially difficult to reduce it to a 
percentage which will apply to the future. Thèse difficulties, however, 
are somewhat moderated when we find that the master himself ap- 
pears to hâve figured dépréciation upon the basis of about 7 per cent, 
of his valuation of the property, and we shall go upon the idea that he 
meant to find that 7 per cent, was proper. If any of the exceptions 
reach this finding, the question to be considered is, What proportion 
of the company's annual earnings shall, in the language of the Su- 
prême Court, which we bave just quoted, be set aside "for making 
good the dépréciation and replacing the parts of the property when 
they come to the end of their life?" This provision is altogether 
apart from and beyond current repairs. 212 U. S. 12, 29 Sup. Ct. 152 
[53 L. Ed. 371]. It is apparent from the record that persons in the 
téléphone business use the words "reconstruction" and "dépréciation" 
almost if not quite interchangeably, so far as money spent or to be 
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spent is concerned. In their art the two things are substantially the 
same from that standpoint. This bèing so, we avail ourself of the 
labor of Prof. D. C. Jackson, vvhose very intelligent report to the Mas- 
sachusetts Highway Commission was read as testimony. He says : 

"The appraisal affords Information on which your honorable body can dé- 
cide how much money the conipany should be allowed as returu ou its in- 
vestment, and how much it should be reasonably expected to expend ou the 
average per year for reconstruction for the purpose of maintalning the plant. 
agalnst fhe ravages of âge or the obsolesceuce incident to inventions and 
other causes for improvements and changes in the art. Whether the return 
on investmënt is ultimately to be flgured on the outstandlng stocks and 
bonds of the conipany or on the value of the plaut, the sum that nmst be al- 
lovired for reconstruction Is unquestionably deterniiued by the actual existing 
values of the ditïerent Uinds of property composlng the plant, which values 
are shown by the appraisal. 

"This reconstruction is called for ou account of several factors. The rot- 
ting of pôles so that they must be replaced, the détérioration of conduits, ca- 
bles and wires so that they must be replaced, and the other efCects of the élé- 
ments and of use ou every part of the plant ultimately bring nearly ail parts 
of the téléphone plant to a point where their further use Is impracticable 
wîthout rebuilding, however well cared for and carefully kept up by current 
repairs they may be. The part of the plant affeeted must then be bodily re- 
placed. The advances occurring through improvements in the art also make 
an Important factor in the téléphone business which demands the remodeling 
or the bodily replacing of parts of the plant from tlœe to time hefore their 
natural llfe is run. A third factor is introduced by the action of municipal 
and othér boards who may order improvements of streets and roads, as by 
ordering good pôle lines removed to alleys or wires placed underground. None 
of thèse faetors can be cared for out of a uniform appropriation such as may 
cover ordlnary repairs ; and the cost of maklng good af ter spécial attacks of 
the éléments, such as damage of pôle Unes from sleet storms, the effects of 
forest Ares, etc., is still more capriclous in its occurrence. Nevertheless, the.se 
expenditures must be made out of current receipts year by year or the capital 
of the Company is bound to become Impaired. For this purpose, the average 
rate of reconstruction likely to be requlred over an extended period of years 
must be figured ou the basis of expérience, and a corresponding sum of money 
should be set aside eacb year to be expended in reconstruction or operating 
plant as the conditions require It. Tjess than this amount may be used in 
some years and more in other years, but the amount to be taken from the 
gross receipts each year for this purpose should be flxed upon an average de- 
teruiined by the exteut and value of each kind of plant in the complète Sys- 
tem.' As a resuit of our study of the complète plant, we hâve applied percent- 
ages to each kind of construction involved, giving considération to flrst cost, 
rate of dépréciation, probable eflfects of rate of changes in the art and the 
acts of municipal bodies, spécial misfortunes caused by the éléments, and also 
giving considération to any salvage that might be recovered from discnrded 
plapt. The considération of thèse varions faetors is based on expérience in 
telephony and electric llghting of the past and as much Judgment of the fu- 
ture as may be brought to bear. In this way we arrive at a figure for the 
average yearly reconstruction account for the proiierty used in Massachusetts 
business, which is equal to 7.3 per cent, of the value of such property exclu- 
sive of land. gênerai supplies, and worklng capital (net current assets and 
cash on hand)." 

As the conclusion of the master is net clearly stated in simple form, 
but is somewhat complicated by the qualification of his fînding intro- 
duced in its last clause, we hâve concluded to reconcile any diiïerences 
of opinion developed by the testimony by fînding, as we now do, that 
a reasonable amount to be set apart in this climate for making good 
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dépréciations is 7 per cent, of the value of the company's plant, exclu- 
sive of real estate, working capital, and supplies on hand. We think 
the testimony clearly leads to the conclusion that the average life of 
the combined éléments which make up the plant is about 14 years, and 
we shall act upon that theory. The real estate and the working cap- 
ital of the Company are not subject to such dépréciation as that now 
in question. In estimating dépréciation we shall, therefore, reckon it 
at 7 per cent, on $1,575,000, which we hâve found to be the value of the 
destructible parts of the plant. In reaching this conclusion we hâve 
borne in mind that the past is fixed. We cannot change it. But tak- 
ing the company's plant as it now is and as it probably will become 
in the future, and remembering that the value of its real estate and 
working capital will almost certainly not depreciate at ail, the problem 
bas been to ascertain what per centum of the earnings of the company 
will be required to keep what is called its plant always in as good con- 
dition as it is now or as it may become. Of course our estimate could 
not be based upon the proposition that the per centum set apart to 
cover dépréciation would be deposited in bank or loaned out f rom year 
to year so as to accumulate and be on hand at the end of 14 years, and to 
be then used to construct an entirely new plant, and so on from period 
to period. In such a case the public would not only hâve a service that 
would progressively grow worse until its opérations ceased altogether, 
but it would thereafter get no service at ail until a new plant replacing 
the old could be completed and put into opération. The question rath- 
er has been, What does expérience show to be the proper average per 
cent, of annual earnings which the company should expend in order to 
insure that its plant at the end of 14 years will be as good as it now 
is, and in the meantime render to the public that good service which 
its duty to the public requires. The master, after fînding that the cost 
of the plant was $1,506,531.21, fînds that its présent value is only 
$1,355,878.09. If this is correct it necessarily indicates that in the 
past enough money has not, from time to time, been expended upon 
reconstruction and reinstatement to make good the dépréciation and 
keep the ever-failing parts of the plant up to the standard by resup- 
plying ail values that hâve been destroyed. And if this is true, the 
company's inadéquate expenditures in the past do not, per se, furnish 
a safe guide for the ascertainment of what should, in the future, be 
set aside for dépréciations. But we think the 10 per cent, réduction 
is not sustainable and that it is not consistent with other findings of 
the master, and that if it could hâve been justified at ail it must hâve 
been either upon the ground that 7 per cent, had not been expended 
for keeping the plant in good condition or upon the ground that 7 
per cent, was not sufificient, even if spent, to supply the dépréciation. 
Indeed, if the 10 per cent, réduction were proper, it might well be that 
8 per cent, should annually be set aside for dépréciation. In our view, 
however, 7 per cent, of the value of the plant is the proper per cent. 
to allow for dépréciation. 

It may not be out of place in this connection to observe that in 
private business where the owner may fix his own priées for the use 
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of his property his own interest may compel him to keep the property 
he hires to others up to a standard that will induce them to use it, 
but no one can directly compel him to do so. It is différent with pub- 
lic utilities corporations. The owners in such cases hâve not the ab- 
solute and uncontrolled right to fix their own priées for the use by the 
public of the utilities they furnish. Instead, priées may, within cer- 
tain limits, be regulated by public authority, but when that authority 
attempts to regulate the rates to be charged for the use of the prop- 
erty of another it must take into considération and allow what would 
be a fair amount of the earnings of the property to be devoted to 
keeping it always up to the proper; standard. What interest may force 
the private owner to do in respect to his own property the law compels 
public authority to do when the latter undertakes to fix rates to be 
charged by public utilities corporations. 

What is a Fair Return ? 

Where persons havç put their money into property which is used 
for the public they are entitled, year by year, to earn upon the property 
so employed a fair return. This is not only an established judicial 
doctrine, but itis inherently just and right. The case of Willcox v. 
Consohdated Gas Co., 212 U. S-, 29 Sup. Ct., 53 L. Ed., to which, 
as well as to the Knoxville Case, we hâve so frequently resorted for 
guidance, sheds a clear light in this connection as well as in others. 
Qn pages-49, 50, 212 U. S., on page 198, 29 Sup. Ct. (53 L. Ed. 382), 
of the report, the Suprême Court said: 

"In an .invéstment in a gas company, such as complainant's, the risk is re- 
duced almost to a minimum. It is a corporation, which in fact, as the court 
below remarks, monopolizes the gas service of the largest city in America, 
and is secure agalnst compétition under the circumstances in which. it is 
plaeed, liecause It is a proposition almost unthinkable that the city of New 
York wOuld, for purposes of making compétition, permit the streets of the 
city to be again torn up in order to allow the mains of another compaiiy to be 
laid ail throilgh them to supply gas which the présent company can adequate- 
ly supply. And, so far as it is given us to look into the future, it seems as 
certain, as anything of such a nature can be, that the demand for gas will 
increase, and, at the redueed price, iucrease to a considérable extent. And in- 
terest In such a business is as near a safe and secure invéstment as can be 
Imagined wlth regard to any private manufacturing business, although it is 
reeognized at the same time that there is a possible élément of risk, even In 
such a business. The court below regarded it as the most favorably situated 
gas business in America, and added that ail gas business is inherently subject 
to many vicissitudes of manufacturing. Under the circumstances, the court 
held that a rate which would permit a return of six per cent, would be 
ehough to avoid the charge of confiscation, and for the reason that such an 
amount was the return ordinarily sought and obtained on investments of that 
degree of safety in the city of New ïorli;. 

"Talung ail facts into considération, we concur with the court below on this 
question, and think complainant is entitled to six per cent, on the fair value 
of its property devoted to the public use." 

There the Consolidated Gas Company, under ail the favorable con- 
ditions pointed out by the court, was held to be "entitled to 6 per cent, 
on the fair value of its property devoted to the public use." That 
company monopolized the gas service of the largest city in America, 
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and it appeared to the court to be unthinkable that the city, in order 
to make compétition, would subject its population to tlie annoyances 
tliat wonkl inevitably be involved in the effort. The income from in- 
vestment in ConsoUdated Gas stock was regarded as permanent and 
certain, and the risk practically none. In such a case the owners of 
the property were held entitled to earn 6 per cent, on its fair value, 
and consequently it had the right to charge such rates as would en- 
able them to do so. The case before us is vastly différent. Hère there 
is compétition of a very dangerous character to the company. A rival 
Company, thinking it could make money in doing so, got a franchise 
from the city upon condition that its rates for a long period should be 
as follows, namely: Four dollars per month for téléphones in busi- 
ness houses, $2 per month for téléphones in résidences where the rés- 
idence was one mile or less from the exchange, $2}^' per month where 
the résidence was over one and under two miles distant, and $3 per 
month if over three miles distant. Over $2,000,000 appear to hâve 
been expended on the plant of the latter company, and it has secured 
in this community a larger number of téléphone patrons than has the 
complainant. Nevertheless it is notorious that dividends to its stock- 
holders bave been very meager for several years. Obviously this is a 
compétition so disadvantageous as greatly to increase the risk of the 
owners of cornplainant's property in this city. For some cause or 
causes, however, and notwithstanding the much lower rates charged 
by the other company, about 10,000 téléphones are operated by the 
complainant. The précise reason for this resuit we can only conjec- 
ture, though presumably its patrons find compensatory advantages. 
But ail things considered, it is by no means extravagant to say that 
dissatisfaction with the higher rates of the complainant must be ex- 
cited by the greatly lower rates charged by a rival company oper- 
ating along the same streets, and dissatisfied people, looking only to 
what Byron calls that greatest of ail human ills, the inflammation of 
their weekly bills, are not likely to consider whether or not the higher 
rates are in fact reasonable or such as are necessary to enable the 
complainant to earn a fair return upon its property used for the pub- 
lic. The contrast between the two rates no doubt is disagreeable, and 
this source of irritation might be aggravated by what we may call 
the bad manners of a utilities company in its dealings with the public. 
There are not wanting signs of such manners in this instance. The 
grossly profane outbreak of the président of the complainant while 
giving his déposition was as inexcusable as it was suggestive. But 
as any harm coming to the company from this kind of conduct must 
be borne by it alone, we only allude to it in order to express our con- 
demnation of it. The lower rates of the rival company, though vol- 
untarily consented to by it in advance in order to get a franchise, are 
productive of very little return to those whose money afforded the 
cheaper téléphone facilities. While the différence in rates of the two 
companies must constantly be a source of irritation to many of those 
who pay the higher rates, this must not obscure our sensé of the légal 
rights of the complainant. It cannot be doubted that growing out of 
187 F.— 42 



658 18T FBDBEAL EEPOETEB 

this situation cornes one of thè most serions risks of the complainant, 
namely, the danger of losing patrons. Its success as a business enter- 
prise necessarily dépends upon having public patronage from which to 
dérive its revenue. Those of its patrons who become dissatisfied with 
its rates may, and many of them hâve, quit the company and hâve 
gone over to its rival, whose rates, while attractive to its patrons, are 
not very remunerative to itself. Nevertheless the complainant is en- 
titled to be allowed, if it so chooses, to charge those who use its prop- 
erty for their own purposes such reasonable rates as will enable it to 
earn thereon a fair income whether or not a rival company can do so 
upon its property. In other words, the charging by a rival company 
of rates which it had agreed to as a condition précèdent to being 
granted a franchise, while it adds to the risks of complainant's busi- 
ness, cannot affect the right of the latter to be allowed to charge rates 
which are not confiscatory, but which may yield a fair income upon 
the value of its property if that property is in fact used by the public. 

The local situation hère produces another risk, the serions nature 
of which may be indicated by this suit. That situation has already 
resulted in the municipal législation now in contest, which, though 
easily and somewhat casually enacted without serions investigation, 
may cost the company at least 7 per cent., and probably more, of one 
year's gross earnings in contesting its validity — an expense which 
may fairly be held to be necessary and proper for the -company to 
incur in self-defense. The conditions thus brought about inevitably 
greatly increase the risk of those who invest money in the téléphone 
business in this city. Other circumstances might be noted, but what 
has been said will suffice for contrasting conditions hère with those 
in New York in the case of the Consolidated Gas Company. 

After much considération of the subject and of the testimony heard 
thereon we hâve reached the conclusion that the complainant com- 
pany is entitled to be allowed to earn, if it can, as much as 7 per cent, 
annually on the fair value of its property devoted to the public use 
in this city before its rates can fairly be reduced by législative régu- 
lation. This per cent, is not to be calculated upon the company's 
stock, watered or unwatered, nor upon its bonded indebtedness, but 
upon the fair value of its property, inclusive of its real estate, its 
supplies on hand and its working capital. We are entirely satisfîed 
that no prudent business man would willingly incur ail the risks of 
the business and be content with being forced to earn less than that 
per centum of profit. And while many of us may not feel entirely 
willing to contribute to the earning of that much income, we should be 
much more unwilling to supply the capital for such an enterprise un- 
less it might be allowed to earn, if it could, that much for us. 

We are quite sure that a téléphone company in respect to this phase 
of the case and under circumstances such as exist in Louisville can- 
not fairly be compared to our banking institutions when it comes to 
the considération of the risk of the money invested. Indeed, no other 
business known to the court afïords a very convincing basis of com- 
parison, though that of the rival téléphone company hère might hâve 



CUMBKELAND TEL. 4 TEL. OO, 7. CITT OF LOUISVILLB 659 

donc so if its rates (self-assumed thougli they were) had not notori- 
ously proved inadéquate. Nor hâve we at ail lost sight of the fact 
that the property of the complainant in Louisville is only a small pro- 
portion of the property it owns and opérâtes throughout the country. 
Any dividends the complainant earns upon its stock is upon its op- 
érations as a whole, repardless of recuits in any particular locality. 
If it loses at one nlace it hopes to make up the deficiency elsewhere, 
but we conceive the law to be that it is entided to earn, if it can 
upon fair and reasonable rates, a fair income upon its property sit- 
uated in any given locaHty over which the power of the particular 
législative body extends. Otherwise its property hère might be sub- 
jected to confiscatory rates by our législative bodies because its prop- 
erty elsewhere was earning better income. The force of this sug- 
gestion becomes apparent when we remember that if the rates charged 
by the company are too high in other localities they may, and probably 
will, be regulated and lowered by législative authority there; that 
there is no practicable way for co-operation as to rates between lég- 
islative bodies in différent states, and that very much the larger pro- 
portion of the earnings of the company are intrastate, and can only 
be regulated by those authorities which hâve jurisdiction in the lo- 
cality where the earnings are realized. 

Rates. 

The principles upon which we must proceed in respect to rates hâve 
been authoritatively established by the Suprême Court. Those prin- 
ciples are based upon that constitutional provision which forbids the 
taking of private property for public uses without just compensation. 
The interest of every individual citizen demands the rigid enforce- 
ment of this provision whether the législation which dénies it to be 
national, state or municipal, and its enforcement must not be denied 
because of préjudice nor at the behest of public clamor. In applying 
to this case the principles to which we hâve referred it should be 
borne in mind that in this instance we are not inquiring whether ex- 
isting rates are too high. While we discuss existing rates for obvi- 
ons reasons, our real task is to ascertain whether the rates fixed by 
the ordinance complained of are so unreasonably low as to prevent 
the earning by the company of a fair return upon the value of its 
property which is being used by the public. It goes without saying 
that the interest of the owners of the property leads to a désire for 
high rates and that of the consumer leads toward low rates. This 
sort of conflict is as old as time. In ail such contests the court must 
ascertain what rates may yield a fair return regardiess of the mère 
interest of either party to the controversy, and after a careful study 
alike of the testimony and the applicable law must find what is the 
logical and proper resuit. In this way we hâve ascertained the prés- 
ent reasonable value of the complainant's property hère; the annual 
gross earnings and expenses of the company from the opération of 
that property in 1908, apparently its best récent year, the fair pro- 
portion of its earnings to be set aside in the future to cover and re- 
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supply the dépréciation of the destructible parts of its plant, and the 
fair percentage upon the value of the company's property in this city 
which it should be permitted to earn as annual profits thereon by 
charging rates which are reasonable. AU thèse things we hâve donc, 
and hâve clearly ascertained that while an annual profit of 7 per cent, 
on the value of the company's property would be a fair return 
thereon, we hâve also ascertained that it does not, under présent rates 
and after the allowance of 7 per cent, for dépréciation on the por- 
tions of its property subject thereto, earn over 5^°/ii per cent, upon 
the value of that property. We also find that the rates fixed by the 
ordinance, if put in force, would resuit in an actual présent loss of 
$49,721.76 in net annual earnings if the présent status be maintained, 
but that assuming that the lower rates would bring an increase in the 
number of patrons and other advantages, and accepting the conclu- 
sion of the master that the net loss f rom the enforcement of the 
ordinance rates would be only $30,000 per annum up to 1912, we 
find, judging by the year 1908, and allowing 7 per cent, for dé- 
préciation, that the net profits of the company on the value of its 
property under the ordinance rates would be $60,468, or only 3°/ir 
per cent, annually for the présent. If the master should be mistaken 
in his forecasts as to earnings for 1909, 1910, and 1911, and if the 
$49,721.76 should continue to be lost in earnings for each of those 
years under the ordinance rates, then the company's property would 
only earn net $43,747.60, which would bè 2^/i7 per cent, annually 
on its value. And thèse figures may be lowered to some extent by the 
new fédéral taxation and the costs and expenses of this action. Of 
course we are left to conjecture and guesswork as to what would in 
fact occur under the ordinance rates, and the court, at the final hear- 
ing, submitted in writing to the counsel for the respective parties a 
suggestion in this language: 

"Does the record furnish the court wlth the means of estimating the earn- 
ings and expenses of the company for the years 1909 and 1910, ancl if not, 
would it not be well for a disinterested expert bookkeeper, not in the spirit 
of controversy, but with the vlew to ascertaining the figures, to make an ex- 
aminatlon of the books of the company in that connection and report the facts 
to the court?" 

To this the complainant's counsel in open court agreed, but the de- 
fendant's counsel decHned to do so, for the reason then stated by him 
that it would further delay the final décision of the case. In this sit- 
uation it may aid us to remember that the average number of the com- 
pany's téléphones which were in use in this city during the four years 
immediately preceding the institution of this suit were as follows : 
9,001 in 1905, 9,675 in 1906, 10,610 in 1907, and 10,212 in 1908. We 
hâve no data for the period during which this suit has been pending. 
If we take thèse figures as our guide we are not able to say that there 
is, under présent conditions, any great probability of a notable change. 
To one acquainted with local conditions the décline in 1908 is as likely 
to indicate the course of events as was the increase in 1907, when the 
war on complainant was possibly less acute. We, therefore, cannot 
find In the figures just given anything like practical or reliable aid. 
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As to the future, everything is largely a matter of conjecture, but 
upon the testimony we are not well assured that conditions for the 
complainant will materially improve within the next few years. Its 
rival has, as we hâve seen, outstripped it in patronage. The causes 
leading to this will not only continue, but possibly may be intensitîed. 
If they materially improve in the future a carefuUy prepared ordinance 
can then adjust rates to the new conditions. 

Confiscatory Rates. 

Of course if rates are fixed which will yield no income or profit to 
the owner the public will get the entire benefit of his property, and he 
will get none. Where rates are established which will yield the owner 
some income but below what is just and reasonable, the confiscation 
may be less pronounced, but nevertheless it will resuit to the full ex- 
tent of the différence between the profits actually earned and those 
which would be just and reasonable. The first is unqualified confisca- 
tion. The latter is qualified and partial confiscation. Any législation 
which certainly brings either resuit is confiscatory in character and 
consequently void as violating the Constitution of the United States. 
If, as we hâve found, 7 per cent, would be a just and reasonable in- 
come and profit for the complainant to earn upon its property, the 
ordinance complained of which would not permit the company to 
earn more than a possible '"'/126 of 7 per cent, is necessarily con- 
fiscatory in its nature and results, because it takes the différence ot 
'"'/125 of 7 per cent, from the owner and gives it to the public with- 
out compensation. In other words, when the company, at its own 
rates and after setting aside a sufficient sum annually, in the language 
of the Suprême Court, for "making good the dépréciation and replac- 
ing the parts of the property when they corne to the end of their life," 
does not earn 7 per cent, but only 5^"/^ per cent, on the fair value 
of its property used by the people, then, if notwithstanding that state 
of fact, the rates are lowered 30 per cent, by législative action, such 
réduction under such circumstances is necessarily confiscatory to its 
full extent. And equally the confiscatory nature of the législation will 
appear if we base our calculations on the net income under présent 
rates in 1908. This we hâve ascertained to hâve been $114,563.07. 
In that year only the sum of $86,155.98 was actually expended to re- 
place dépréciations instead of the 7 per cent, on the value of the plant 
which we bave concluded should be allowed for that purpose in the 
future. If from the $114,563.07 we deduct $30,000 (the estimated loss 
of income under the ordinance rates) we find that the net income 
would be only $84,563.07, an amount equal to only about '*/i25 of 
the 7 per cent, profit which the company would be entitled to earn an- 
nually — that is to say, the company, under the ordinance rates, would 
probably earn only $84,563.07 instead of the $125,120 it would be enti- 
tled to earn if it could. As the figures we bave given show, either the 
*=/i2 5 or the **/i2 5 of 7 per cent, would represent a confiscation of 
the earnings of the company under présent conditions to the extent of 
not less than $30,000 per year even if the anticipations of the master 
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be realized. That is to say, assuming our conclusions to be correct 
(1) as to the proportion of toll line earnings to be taken into the esti- 
mate of earnings hère ; (2) as to the value of the destructible parts of 
the company's plant; (3) as to including real estate, working capital 
and supplies on hand in the valuation of the company's property used 
for the public; (4) as to the ûat réduction of 10 per cent, for déprécia- 
tion made by the master in his estimate of the value of the property; 
(5) as to the proper sum to be allowed in the future for dépréciation; 
and (6) as to the net earnings for the illustrative year 1908, and find- 
ing that 7 per cent, upon our valuation of the property at $1,788,000 
is $125,12tf — we hâve the basis of our computations. They do not 
show "a very narrow line of division between possible confiscation and 
proper régulation," again to use the language of the Suprême Court. 
On the contrary, it vvould be a very wide line of division. And it may 
be noted that, if only 6 per cent, were allowed for dépréciation, the 
ultimate resuit would not be différent as the ordinance rates would :till 
be confiscatory. 

What is the Remedy for the Présent Situation? 

We hâve now reached the point where we must consider whether 
we shall give an actual trial to the ordinance rates by putting them in 
force for a time, or whether we shall decree the relief prayed in the 
bill, and make perpétuai the temporary injunction. We are not with- 
out guidance in this situation. In Willcox v. Consolidated Gas Co., 
212 U. S. at page 42, 29 Sup. Ct. at page 196 (53 h. Ed. 382), the 
court, after remarking that the value of a plant was to a considérable 
extent matter of opinion, used this language: 

"Of course, there may be cases where the rate is so low, upon any rea- 
sonable basIs of valuation, that there can be no just doubt as to its eonSsea 
tory nature, and in that event there sliould be no hésitation in so deciding 
and in enjolnlng its enforceuient without waiting for the damase v.'hich 
must inevltably aceompany the opération of the business under the objec- 
tionable rate. But vvliere the rate eouiplained of shows in any event a vei'y 
narrow line of division between possible confiscation and proper régulation, 
as based upon the value of the property found by the court below, and the 
division dépends upon opinions as to value, which dlffer considéra hly fimong 
witnesses, and also upon the results In the future of operatlng under the rate 
objected to, so that the material fact of value is left in much doubt, a court 
of equity ought not to interfère by injunction before a falr trial has been 
made of continuing the business under that rate, and thus eliminatlng, as 
far as possible, the doubt arisiug from opinions as opposed to facts." 

If we are correct in the conclusion that 7 per cent, annually on the 
value of the property used for the public indicates a fair income there- 
on for the complainant, ând if we are correct in what we regard as 
the very conservative valuation we bave placed on that property and 
in the amounts to be allowed for dépréciation and upon the toll line 
earnings, unquestionably we should now enjoin enforcement of the 
ordinance without inflicting the inévitable loss upon the complainant 
that would corne from a trial of the rates the ordinance fixes — a loss 
impossible to be recouped. We hâve ascertained that the company's 
rates do not themselves produce and most probably will not in the 
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near future yield tlie 7 per cent. If that be so, it follows inevitably 
that the ordinance rates, which are about 30 per cent, lower than the 
présent rates, cannot possibly do so. Nor do we think it possible un- 
der existing circumstances, nor under circumstances which will prob- 
ably arise in the future, that the Une of division between possible con- 
fiscation and proper régulation will be a narrow one within the mean- 
ing of the Suprême Court. The most careful considération of the tes- 
timony has led us to the clear conviction that the facts are as we hâve 
found them, and.it follows that it is proper now to grant the in- 
junction prayed for, and this view may be emphasized by the consid- 
ération already sug^ested that whenever there is an essential improve- 
ment or change in the situation which makes it admissible a new ordi- 
nance adjusted to the new conditions can then be enacted by the city. 

Exceptions to the Report. 

The complainant filed a great number and variety of exceptions to 
the master's report. To give expressior to them required 141 printed 
pages. What we hâve said reqnires that the exceptions should be sus- 
tained only to the extent thaï the views of the court as herein ex- 
pressed differ from the conclusions of the master. Ail of complain- 
aot's other exceptions are overruled, except those relating to the mas- 
ter's findings as to the cost of the plant. They hâve been ignored for 
reasons already stated. 

The défendant filed seven exceptions to the report. The first raises 
objections to the reading of certain dépositions; the next four relate 
to certain minor items of expense included by the master in his esti- 
mate; and the others relate to the master's findings as to the effect 
of the ordinance rates. The court is of opinion that ail of the seven 
exceptions should be overruled. 

A decree may be siibmitted granting the injunction prayed for in 
the bill. The complainant is also entitled to recover its cost. 
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UNITED STATES v. PATTEN et al. 
(Circuit Court, S. D. New York. Marcli 23. 1911.)' 

1. MoNOPOLiES (§ 31*) — Anti-Teust Act— Violation— Indictment—Ovebt 

ACTS— ' 'CONSPIRACT. ' ' 

Congress, by fédéral Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 28 
Stat. 209 (U. S. Comp. St. 1901, p. 3200), liaving employed tlie words 
"conspiraey" and "conspire" witliout words of limitation in creatins 
offenses affeetlng Interstate commerce, did not provide as iu the gênerai 
conspiracy statute (Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676]) 
that overt acts shall be necessary to complète the offense, and hence 
counts in an Indictment for conspiracy to monopolize interstate trade 
and commerce in violation of tlie anti-trust lavv were not demurrable 
for failure to allège overt acts since tbe unlawful agreement, and not 
the overt acts, oonstitutes the crime of conspiracy at common law. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. § SI.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1454-1461; 
vol. 8, p. 7613.] 

2. Indictment and Information (§ 63*) — Allégations — Conclusions "Cal- 

CULATED." 

An allégation that a conspiracy Is "caleulated" to produce a certain 
resuit is an allégation of a mère conclusion, and ineffective. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 185; Dec. Dig. § 63.* 

For other définitions, see Words and Phrases, vol. 1, pp. 942, 943.] 

8. Monopolies (§ 12*) — Combinations — "Corner." 

A "corner" is the securing of such eontrol of the Immédiate supply 
of any product as to enable those operating the corner to arbitrarily 
advance the price of the product. It is ordinarily created by operatioiTS 
on boards of trade or stock exchanges, and' by dealings in options and 
futures. 

[Ed. Note. — For other cases, see Monopolies, Cer.t. Dig. § 10; Dec. 
Dig. § 12.* 
For other définitions, see Words and Phrases, vol. 2, p. 1600.] 

4. MoNOPOLiEs (§ 12*) — Corners — Public Polict. 

While a corner is illégal because it is a combination which arbitrarily 
controls the priées of a commodity, it cannot be called a combination 
In restraint of compétition since the going up of the price incident to 
the création of a corner necessarily Increases compétition. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. 
Dig. i 12.*] 

5. Monopolies (§ 31*) — Eestbaint ce Trade — Bunning a Corner — Inter- 

state Commerce. 

Since the opération of a scheme to corner the cotton market and there- 
by raise the price of cotton for the purpose of eompelling a settlemeut 
by short speculators at an abnormally high price does not directly af- 
fect or restrain interstate commerce, there being no direct relation be- 
tween priées and such commerce, an indictment alleging a conspiracy to 
run a cotton corner vyithout any alleged intent to olistruct interstate 
commerce did not charge a violation of Sherman Anti-Trust Act July 
2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. | 20; Dec. 
Dig. § 31.*] 

*For other cases see Bame toplc & % hombbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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6. MoNOPOUES (§ 12*) — Interstate Commeece — Obstbuctiow. 

Any combination whlch Interfères with the right of a manufacturer 
to purchase a commodity moving lu Interstate commerce, at priées de- 
termined by the compétitive law of normal market conditions, does 
not necessarily constitute a direct restraiut on Interstate commerce in 
violation of the fédéral anti-trust act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. 
Dig. § 12.*] 

7. Monopolies (§ 12*) — Interstate Commerce— Restbaint— Anti-Trust Act— 

"monopolize." 

Trade and commerce are monopolized, within Sherman Anti-Trust 
Act July 2, 1890, c. 647, §| 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 
3200), prohiblting the same, when, as a resuit of efforts to that end, a 
few persons actlng together obtain power to control the priée of a com- 
modity moving in interstate commerce, though such power is not ex- 
ercised, its existence being sufflcient. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. | 10; Dec. 
Dig. § 12.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4570-4574.] 

8. Monopolies (§ 12*) — Conspiraoy to Restbain Commerce — Individual 

ACTS. 

An indictment against operators of a cotton corner for alleged viola- 
tion of the Sherman anti-trust law charged that défendants had eon- 
spired to monopolise a part of the trade and commerce among the sev- 
eral states by becoming members of and engaging in an unlawful com- 
bination In the form of an agreement by which they were severally to 
purchase cotton to such an extent that, together, they would hâve 
enough to enable them to control the priée of sucli cotton, and sever- 
ally to demand arbltrary, excessive, and monopolistic priées for the 
same on tlie sale thereof by them respectively to spinners and manu- 
facturers other than such conspirators. Held that, since no monopoly 
exists when indivlduals, each acting for himself, own large quantifies 
of a commodity, the indictment was fatally détective as alleging only 
a scheme to demand mouopolistic priées as the resuit of Individual as 
distinguished from collective power. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. 
Dig. § 12.*] 

9. MONOPOLIES (§ .31*) CONSPIRACY — INDICTMENT. 

Since a conspiracy to monopollze is a conspiracy to croate a monopoly, 
an indictuieiit for conspiracy to monopollze interstate trade and com- 
merce in cotton in violation of the Sherman anti-trust law, was insuffl- 
cient where )t failed to show that the conspiracy, if successfuUy car- 
rled out, would hâve resulted in a monopoly. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. 
Dig. § 31.*] 

10. iNDICiMENT AND INFORMATION (§ 12.5*) — DUPLICITT. 

An indictment consisting of several counts was not duplicitous be- 
cause of référence therein to other counts charging différent offenses, 
only to give détails of the offense charged In the counts objected to. 

|Ed. Note. — For otber cases, see Indictment and Information, Cent. 
Dig. §§ 334-400; Dec. Dig. § 125.*] 

James A. Patten and others were indicted for alleged violation of 
the Sherman anti-trust law in the running of a corner in cotton. On 
demurrer to indictment. Sustained in part. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Spooner & Cotton, for défendants Brôwn, Hayne, and Scales. 
George P. Merrick and Henry Wollman, for défendant Patten. 
Henry A. Wise, U. S. Atty. (Félix Frankfurter, Clark McKercher, 
and Oliver E. Pagan, of counsel). 

NOYES, Circuit Judge. This is an indictment in eight counts 
charging violations of sections 1 and 2 of the fédéral anti-trust statute. 
The first four counts charge conspiracies to monopolize interstate 
trade and commerce ; the second and f ourth containing no averments 
of overt acts. The fifth count charges a combination, and the sixth 
a contract in restraint of such trade and commerce. The seventh and 
eighth counts charge conspiracies by the method of "running a cor- 
ner" ; the seventh count alone containing allégations of overt acts. 
The principal questions raised by the demurrers and motions, and with 
respect to which the sufficiency of différent counts may be tested, are 
as follows: (1) Are the counts sufficient which contain no averments 
of overt acts ? (2) Do the so-called "corner counts" charge a violation 
of the statute? (3) Does the third count — the "power" count — state 
a conspiracy to monopolize in violation of the statute? (4) Are the 
fifth and sixth counts invalid for duplicity ? 

[1 ] With respect to the first question, it is conceded that at common 
law the unlawful agreement constituted the crime of conspiracy and 
that it was unnecessary to allège or prove any act done in f urtherance 
of it. In many of the states the rule of the common law has been 
changed by statute and the parties to the unlawful agreement are 
afforded a.locus pœnitentiae. They must do an act to effect the object 
of the agreement before the offense of conspiracy is complète. This 
change in the common law is not confined to state statutes. The 
gênerai conspiracy statute of the United States (Rev. Stat. § 5440, 
U. S. Comp. St. 1901, p. 3676; also section i7, c. 321 of the Laws 
of 1909 [Act March 4, 1909, c. 321, § 37, 35 Stat. 1906, U. S. Comp. 
St. Supp. 1909, p. 1402]) provides that "if two or more persons con- 
spire * * * to commit any offense against the United States 
* * * and one or more of such parties do any act to effect the 
object of the conspiracy" each of the conspirators sliall be punished. 

But unless and until the comnion-law rule is changed by statute it 
is clear that when in either a state or a national enactment the offense 
of conspiracy, either gênerai or spécifie, is created, the incidents of 
the offense at common law go with it. The tenu "conspiracy" has a 
well-defined common-law meaning. Congress in using it might attach 
limitations and qualifications, but if it fails to do so the common-law 
définition governs. That which complètes the common-law offense 
complètes the statutory offense. "Congress may as well define by 
using a term of a known and determinate meaning as by an express 
enumeration of ail the particulars included in that term." United 
States V. Smith, S Wheat. 153, 159, 5 L. Ed. 57. 

In the first and second sections of the fédéral anti-trust statute 
Congress employed, without words of limitation, the terms "conspira- 
cy" and "conspire" in creating offenses affecting interstate commerce. 



UNITÏD STATES V. FATTEN 667 

It did not provide, as in the gênerai conspiracy statute, that overt acts 
should be necessary to complète the offenses. It used without quali- 
fication terms hqving well-known and determinate meanings, and qual- 
ifications cannot be added by construction. The anti-trust act is inde- 
pendent of the earlier conspiracy enactment, and the latter does not 
purport to be a statute of définition. While the offenses which it is 
directed against require overt acts, there is no warrant for reading 
its limitations into this separate, distinct and complète enactment. 
Consequently I reach the conclusion that the counts containing no 
averments of overt acts are not for that reason insufficient, and cannot 
but regard such conclusion as supported by the weight of authority. 
United States v. Kissel (C. C.) 173 Fed. 823; United States v. Pat- 
terson (C. C.) 55 Fed. 605. See, also, United States v. MacAndrews 
& Forbes Co. (C. C.) 149 Fed. 823; cf. United States v. Reichert 
(C. C.) Z2 Fed. 142. 

The second question is whether the so-called "corner counts" — the 
seventh and eighth — ^state acts constituting violations of the anti- 
trust statute. Thèse counts are alike with the exception of the 
statement of overt acts, and each may be, broadly speaking, dividcd 
into three parts, which may be thus summarized : 

(1) The charging part contains a gênerai charge of conspiracy in 
restraint of Interstate commerce, with the usual formai and juris- 
dictional averments. 

(2) The second part contains a "description of the trade and com- 
merce to be restrained." Under this head it is stated, in substance, 
that cotton is an article of necessity raised in the Southern states, 
which moves in large volume in Interstate and foreign commerce, and 
that it is bought and sold upon the New York Cotton Exchange to 
such an extent as to practically regulate priées elsewhere in the coun- 
try, so that future sales by speculators upon such exchange of more 
than the amount of cotton available at the time of delivery would 
create an abnormal demand and résultant excessive priées in ail cot- 
ton markets. 

(3) The third part contains a "description of the method devised 
and adopted by the conspirators for restraining the trade and com- 
merce." It is alleged, at the outset, that the conspirators were to 
restrain trade and commerce by doing "what is commonly called 
running a corner in cotton." Averments then follow showing how the 
corner was to be brought about and its effect, which may be thus ana- 
lyzed : 

(1) The conspirators were to make purchases from speculators 
upon the New York Cotton Exchange of quantities of cotton for fu- 
ture delivery greatly in excess of the amount available for delivery 
when deliveries should become due. 

(2) By thèse means an abnormal demand was to be created on the 
part of such sellers who would pay excessive priées to obtain cotton 
for delivery upon their contracts. 

(3) The excessive priées prevailing upon the New York Exchange 
would cause similar priées to exist upon other cotton markets. 
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(4) "As a necessary and unavoidable resuit of their acts, said con- 
spirators were to compel" cotton manufacturers throughout the coun- 
try to pay said excessive prices to obtain cotton for their needs or 
else curtail their opérations. 

(5) And also, as "a necessary and unavoidable resuit" of said acts, 
an unlawful obstruction would be put upon Interstate trade and com- 
merce. 

The offense charged, then, is a conspiracy in restraint of trade 
through the opération of a "corner," so that it is désirable, in the first 
place, to briefly examine the law governing that kind of combination. 

It is also averred that the alleged unlawful conspiracy was "one cal- 
culated unlawfully to obstruct said Interstate trade and commerce 
în such a manner as necessarily to cause the closing of some and the 
partial closing of many other cotton mills in the United States and 
elsewhere." 

[2] An allégation that a conspiracy is one "calculated" to produce 
a certain resuit is not an allégation of fact. It must be treated as a 
conclusion drawn by the pleader, and, consequently, thèse allégations 
cannot be regarded as adding anything to the allégations analyzed in 
the text. 

[3] The term "corner" is thus defined and described in Eddy on 
Combinations (vol. 1, §§ 72, 73) : 

"Broadly deflned, a 'corner' is the seeuring of such control of the iniine- 
diate supply of any product as to enable those operating the 'corner' to ar- 
bitrarOy advance the price of the product. * * * Ordinarily a 'corner' 
is created by opérations upon Iwards of trade or stock exchanges, and by 
deallngs in 'options' and 'futures.' " 

It is manifest, however, that seeuring control of the supply of a 
commodity with power to advance prices might afiford the person 
operating a corner little or no profit unless an accompanying artificial 
demand could be created. This is efïected, as is illustrated in the 
analysis of the corner in question, by purchases of futures fiom 
"short" sellers. Men who hâve nothing to deliver sell and agrée to 
deliver upon a certain day that which they hâve to go into the market 
and buy. If the immédiate supply is controlled they can only obtain 
vi^hat they require by bidding up prices, and, in the end, if the corner 
be successful, paying whatever its operators may dictate. 

[4] Corners are illégal. They are combinations contrary to public 
policy, and ail contracts and undertakings in support thereof are void. 
1 Eddy on Combniations, § 81 ; Greenhood on Pub. Pol. p. 642, and 
cases cited in both treatisés. But while a corner is illégal because it 
is a combination which arbitrarily controls the prices of a commodity, 
it cannot, strictly speaking, be called a combination in restraint of 
compétition. On the contrary, the bidding up of the prices incident 
to the création of a corner necessarily increases compétition. Ac- 
tivity in trade, temporarily at least, follows increased demand. Every- 
thing tends to stimulate compétition, although abnormally and fever- 
ishly. A corner is altogether wrqng, both f rom a légal and an econom- 
ical standpoint, but it would seera to be condemned by other principles 
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of public policy than those particularly relating to combinations in 
restraint of compétition. 

It is clear, upon the foregoing principles, that the combination de- 
scribed in thèse counts is negatively illégal without any prohibitory 
statute and would be positively unlawful in any state having a statute 
against corners. But upon equally well-settled principles it is manifest 
that the combination is not in violation of the fédéral anti-trust statute 
unless it obstructs the current of Interstate commerce. Obviously this 
combination does not beilong to that class of combinations in which the 
members are engaged in Interstate commerce and enter into an agree- 
ment in restraint of compétition. As just pointed eut, it is more than 
doubtful whether a combination to run a corner restrains compétition 
at all.^ And if compétition be affected, still none of thèse conspir- 
ators— so far as appears — does an Interstate business. It is there- 
fore unnecessary to examine the many cases cited from the Suprême 
Court and other fédéral tribunals where what may be termed "volun- 
tary" restraints of trade hâve been created; i. e., where persons en- 
gaged in Interstate trade hâve entered into combinations afïecting it. 
The combination in question, if it be in violation of the statute, is so 
because it is an "involuntary" restraint of trade; i. e., it is a con- 
spiracy entered into by persons not engaged in Interstate commerce, 
which has the efïect of preventing other persons from freely engaging 
in it. 

The principal case relating to a conspiracy upon the part of out- 
siders to place obstructions in the way of the carrying on of Interstate 
trade in violation of the anti-trust statute is Loewe v. Lawlor, 208 
U. S. 274, 300, 28 Sup. Ct. 301, 309, 52 L. Ed. 488. That case was 
presented upon a demurrer to a complaint which averred "that there 

1 It is urged In the government's brief that it is Immaterial that, from an 
économie standpoint, a corner may stimulate and not restrain trade. It is 
said that the détermination whether a combination is a conspiracy in re- 
straint of trade is not to be made from an économie point of view, but must 
be considered, altogether from a légal standpoint, and the décision of the Cir- 
cuit Court of Appeals for this circuit in Pennsylvnnla Sugar Refining Co. v. 
Am. Sugar Reflning Co., 166 Fed. 254, 256, 92 G. 0. A. 318, is quoted to the 
effect tha:t a conspiracy may be in restraint of trade, although such a con- 
spiracy "may actually develop and Increase trade." But in that case the 
court was speaking of acts and agreements in restraint of compétition and 
It was pointed ont that, a.s the law regards compétition as the life of trade, 
anythlng which restrains compétition must. from the légal standpoint, neces- 
sarily restrain trade, although actual conditions of business might be such 
that the opposite resuit would be liltely to follow. Thus a conspiracy upon 
the part of persons Interested in one manufactory to obtain control of a com- 
peting Company and put it ont of busir.ess would be in restraint of trade, al- 
though it might be shown that with compétition eleminated the volume of 
business would be increased. The décision referred to, however, affords no 
support for the proposition that when the conspiracy under considération is 
one among outsiders, and is only unlawful because it places obstructions iu 
the way of trade and commerce, it is Immaterial that it may actually place 
no obstructions therein. In such a case there is no différence between the 
econoniical and the légal standpoint. Unless a conspiracy of such a nature 
actually affect the volume of trade, or the freedom with which it may be car- 
ried on, a restraint upon trade cannot be said to be imposed. 
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was an existing traffic between plaintiffs and citizens of other states, 
and that for the direct purpose of destroying such interstate traffic 
défendants combined" to prevent ail interstate transportation of the 
goods manufactured by the plaintifï. The Suprême Court held that 
the complaint was sufficient and that the alleged combination was in 
direct restraint of interstate trade. Pennsylvania Sugar Refining Co. 
V. American Sugar Refining Co., 166 Fed. 254, 92 C. C. A. 318, 
already referred to, is a case somewhat différent in its nature from 
Loewe V Lawlor. In that case it was averred that a conspiracy was 
formed in the interest of one manufacturing company to obtain con- 
trol of a competing corporation for the purpose of preventing it from 
engaging in business, and it was held that "a conspiracy to prevent the 
manufacturer who procures his supplies and disposes of his products 
by means of interstate commerce from engaging in business at ail 
necessarily places restraints upon such commerce." The élément of 
the élimination of compétition was présent in the Pennsylvania Com- 
pany Case and was not présent in the Loewe Case, but this does not 
alter the fact that the décision in each case was distinctly that the com- 
bination in question directly restrained interstate commerce because its 
object and purpose were to prevent manufacturers having interstate 
business from continuing to carry it on. 

[5] Bearing the principle of thèse cases in mind, let us consider the 
fundamental question whether the conspiracy to "run a corner" de- 
scribed in the indictment directly restrained interstate commerce. No 
other restraint — as is well settled by numerous authorities — would 
contravene the act. 

Now there are no allégations in the présent indictment, as there 
were in the Loewe and Pennsylvania Cases, that the purpose of the 
conspiracy was to restrain interstate commerce. No intent to obstruct 
such commerce is averred. But it is said by the government that the 
parties to a conspiracy are presumed to intend the necessary and inév- 
itable conséquences of their acts. Assuming that this is so and that 
it is unnecessary to allège any spécifie intent in charging an offense 
under this statute, we must turn to see what the indictment says are 
the "necessary and unavoidable results" of the acts of the conspirators 
in "running a corner in cotton." And in making such examination 
we must also assume that the allégations oi the results to follow the 
cospiracy are more than the conclusions or économie théories of the 
pleader and amount to allégations of fact. But we must likewise 
bear in mind that the indictment does not specifically allège that the 
conspiracy directly obstructed interstate commerce. The necessary 
and unavoidable resuit of the acts stated might be an obstruction to 
interstate cornmerce without it following that the effect upon such 
commerce would be direct. The indirect conséquences of acts may be 
as unavoidable as the direct results. Consequently, while I will ac- 
cept as allégations of fact the averments of the indictment concerning 
the necessary and unavoidable results of the acts of the conspirators, 
I cannot consider such averments as precluding examination into the 
question whether it appears that the direct, as distinguished from the 
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indirect, incidental, or remote, effect of the alleged conspîracy was to 
restrain or obstruct interstate commerce. 

Manif estly the resuit which the conspirators aimed at was to compel 
speculators short of cotton to settle at abnormally high priées ; a pro- 
cess sometimes called "squeezing the shorts." Manifestly, also, the 
raising of priées in other cotton markets than the New York Cotton 
Exchange was in itself no part of the scheme of the conspirators. 
Still, priées of cotton are so correlated that it may be said that the 
direct resuit of the acts of the conspirators was to be the raising of 
the price of cotton throughout the country. But it does not follow, 
in my opinion, that because exceedingly high priées of cotton were 
to be brought about interstate commerce was to be directly afïected 
and obstructed. On the contrary, it seems clear that any effect upon 
interstate commerce in the way of curtailing shipments or othervvise 
would hâve been merely incidental to the high priées. 

[6] The broad contention of the government is that any combina- 
tion which interfères with the right of the manufacturer to purchase 
a commodity moving in interstate commerce at priées determined by 
the compétitive law of normal market conditions directly restrains 
interstate commerce and violâtes the fédéral anti-trust statute. I can- 
not assent to this proposition. There is no direct relation between 
priées and interstate commerce. The volume of shipments does not 
necessarily dépend upon the lowness of priées. Innumerable other 
factors enter into the problem. The continuation of normal market 
conditions might or might not curtail interstate commerce. But if it 
were curtailed by upset market conditions that which produced such 
resuit would still only indirectly affect such commerce. 

Let us test the strength of the government's contentions în the ap- 
plication. A gênerai strike among employés in cotton mills might 
cause manufacturers "wholly to close and cease to operate their sev- 
eral factories." As a resuit interstate shipments of cotton would be 
curtailed, but such a combination would fall far short of that de- 
nounced in Loewe v. Lawlor, supra. A conspiracy among "night 
riders" to burn tobacco warehouses might, if carried out, increase 
priées and would almost "unavoidably and necessarily" diminish the 
volume of possible intenstate shipments. Still such a conspiracy would 
be left to the states for punishment. The direct resuit would be in jury 
to the warehouse owners. The effect upon interstate commerce would 
be incidental and indirect. A conspiracy might be formed to injure 
the crédit of persons engaged in mercantile business which might be 
so extensive as to cause f allures and a conséquent material diminution 
in the volume of interstate shipments. But the direct effect of the 
conspiracy would be the in jury to the merchants, and the effect upon 
interstate commerce would be altogether remote. Many other illus- 
trations might be given. Thèse, however, are sufficient, in my opinion, 
to demonstrate the unsoundness of the government's contention. For 
thèse reasons, I reach the conclusion that the so-called "corner counts" 
fail to show any direct effect upon interstate commerce, and conse- 
quently fail to charge violations of the statute. 
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The next question îs whether the third count charges a violation of 
the statute. The offense charged in this count is a conspiracy "to 
monopolize by the method in this count of this indictment hereafter 
set forth a part of the trade and commerce among the several states," 
and the material averments with respect to such method are as fol- 
lows: 

"Sald conspirators were to become members of and engaged in an unlawful 
comtoination in the form of an agreement, under which they were * * * 
severally to purchase * * * cottou • • * so mueli tiiat together 
they would * • * hâve enough * * * cotton * * * to enable 
them • • * to eontrol the priée of such cotton, and severally to demand 
arbitrary, excessive and monopollstic priées for the same upon the sale 
thereof by them respectively to spinners and manufacturers other than said 
conspirators. • * * " 

This count is spoken of in the briefs as the power count, and it is 
claimed by the government to charge a conspiracy to monopoHze by 
acquiring enough cotton to give power to fix arbitrary and exces- 
sive priées. 

[7] It is undoubtedly true, under the law as it stands, that trade 
and commerce are "monopolized" Within the meaning of the fédéral 
statute, when, as a resuit of efforts to that end, such power is obtained 
that a few persons acting together can eontrol the priées of a com- 
modity moving in interstate commerce. It is not necessary that the 
power thus obtained should be exercised. Its existence is sufficient. 

[8] As just indicated, however, the power of eontrol amounting to 
a monopoly must be held by persons acting in concert. No monoooly 
exists when individuals, each acting for himself, own large quantities 
of a commodity. Under such conditions none of the evils of monopoly 
is présent. The inhérent and collatéral power incident to concer'^ed 
action is absent. It is true that the individuals might unité and create 
a monopoly, but they might not, and until they do there is no mo- 
nopoly. 

[9] A conspiracy to monopolize is a conspiracy to create a mo- 
nopoly, and unless it appears from the indictment that the conspiracy 
in question, if successfully carried out, would hâve resulted in a mo- 
nopoly, no violation of the fédéral statute is charged. And hère is 
where the allégations are lacking. Construing them fairly, it cannot 
be said that it is averred that thèse défendants, as the resuit of this 
conspiracy, were to hâve anything more or other than individual power 
to demand monopolistic prices. It is alleged that pùrchases of cotton 
were to be made "severally" of such amounts that the défendants 
could "severally" demand arbitrary and excessive prices upon the sale 
thereof by them "respectively." I cannot find any clear allégations 
of collective power. The power to eontrol prices which this con- 
spiracy was to put into the hands of the défendants was several and 
not joint — a power over individual, and not over aggregate, posses- 
sions — and if they had obtained it they would not hâve obtained a 
monopoly. The offense charged is not a conspiracy to create a mo- 
nopoly, but a conspiracy to give persons power to create one if they 
should désire to do so and should enter into a further agreement to 
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that end. And wliile it was not necessary, in my opinion, under the 
law as it now stands, to allège that the défendants exercised the power 
to control priées, it was necessary to state some agreement among 
them that they would act together should there be occasion for so 
doing. 

The fédéral anti-trust statute is a powerful instrument for the pro- 
tection of the people from combinations and monopolies. But it is a 
stringent statute which is carried far when it is used as the basis of 
a criminal prosecution of persons for conspiring to monopolize by 
obtaining power over priées without charging any intention to exer- 
cise such power by fixing priées. And when such a prosecution is 
had, a court is not drawing refined distinctions nor insisting upon 
technicalities when it requires the indictment to charge clearly and 
unmistakably that the object of the conspiracy was to put such power 
of monopoly into the hands of the défendants acting collectively and 
not each for himself. Doubt as to the meaning of the indictment in 
such a case should be resolved against the government. 

[10] The final question to which it is necessary to give any ex- 
tended considération is whether the fifth and sixth counts are subject 
to the objection of duplicity because they each charge the commission 
of two substantive offenses. The défendants contend that the fifth 
count charges a combination in restraint of trade, and then bring in 
by référence ail the material allégations of the first count, which 
charges a conspiracy in restraint of trade, and therefore it is urged 
that there is a misjoinder of two crimes in one count. Similar con- 
tentions are made with respect to the sixth count. In my opinion the 
contentions of the défendants are not well founded. Referring to the 
charging part of each count it will be found that only a single offense 
is charged against the défendants and the références in other parts of 
the counts are only for the purpose of giving détails of the offenses 
charged. 

The grounds of the demurrers and motions to quash which hâve 
not been already noticed seem not to require discussion. 

The demurrers, so far as directed against the third, fourth, seventh, 
and eighth counts of the indictment are sustained, and in other re- 
spects are overruled. The motions to quash are denied. 
187 F.— 43 
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UNITED STATES v. COMET OIL & GAS CO. et al. 

(Circuit Court, E. V>. Oklalioma. Januaty 30, 1911.) 

No. 1,471. 

1. CotTBTs (1 414*) — Jdkisdiction or Fédéral Couets — Suits bt United 

States. 

A. Circuit Court bas jurlsdictlon of any civil action whicli the United 
States is authorlzed to malntain. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 414.*] 

2. INDIANS (§16*) — -Action on Bond Given bt Lessee of Indian Dands. 

Under Act April 26, 1906, c. 1876, §§19, 20, 34 Stat. 144, which pro- 
vides that full-blood Indians of elther of the Five Clvilized Tribes may 
lease any lands otlier than homôsteads for more ttian one year, but that 
such leases must be in writing and subject to the approval of the Secr 
retary of the Interior, and can be made only under such rules and régu- 
lations as he may prescribe, it Is compétent for him to requlre by such 
rules and régulations that ail payments under the lease shall be made 
to an Indian agent, and that the lessee shall give a bond to the United 
States to secùre the performance of the lease, and in such case the 
United States may malntain an action against the lessee and his surety 
on the bond for breach of such conditions. 

[Ed. Note.— For other cases, see Indians, Dec. Dig. § 16.*] 

3. PeINCIPAL and StJRETY (§ 152*) — JOINDEB OF DEFENDANTS ACTION ON 

Bond. 

Under Snyder's Comp. Laws Okl. 1909, §§ 5568, 5571, the principal and 
surety on a joint and several bond may properly be joined as défendants 
in an action on the bond. 

[Ëd. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
416-419; Dec. Dig. § 152.*] 

4. Indians (§ 16*)— Lease of Lands — Beeach of Conditions — Action on 

BoNDi 

Where an oil and gas lease of Indian lands, made as required by 
statute under rules and régulations prescribed by the Secretary of the 
Interior, required the lessee to pay a stated sum per acre each year as 
advance royalty to an Indian agent for the lessor, &nd was secured by 
a bond running to the United States, a failure to pay such royalty is a 
breach of the contract for which tlie United States may malntain an 
action on the bond. 

[Ed. Note. — For other cases, see Indians, Dec. Dlg. § 16.*] 

5. Mines and Mineeals (§ 78*) — Construction of Oil and Gas Leases— 

Failure to Drill — Liability foe Rent— "Privilège." 

A lease of land for oil and gas purposes which, after prescriblng the 
royalty to be paid by the lessee on the oil and gas produced, and the 
payment of a stated sum per acre annually as advance royalties, provides 
that the lessee shall exercise diligence in developing the property and 
shall drill at least one well wlthln 12 months, and that, should he fall 
to do so, the lease may be declared null and void by the lessor after 10 
days' notice, "provided that the lessee shall hâve the privilège of delay- 
ing opérations for a period not exceeding five years * * * by paying 
* * * in addition to the required annual advanced royalty, the sum of 
one dollar per acre per annum," imposes no obligation upon the lessee 
to pay for such extension, but merely gives him an option to do so, and 
his failure to either drill the well or make the payment does not give the 
lessor a right of action to recover such payment. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 78.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5583-5589 ; 
vol. 8, p. 7764.] 

•For other cases see same topic & § number in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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6. Parties (5 DO*) — "Defect of Parties." 

A misjoinder of parties défendant Is not a "defect of parties" (citlng 
Words and Phrases, vol. 2, p. 1933). 

[Ed. Note.— For otlier cases, see Parties, Dec. Dig. i 90.*] 

At Law. Action by the United States against the Cornet Oil & Gas 
Company and the Fédéral Union Surety Company. On demurrer to 
pétition. Sustained in part and overruled in part. 

J. C. Denton, Asst. U. S. Atty. 

James H. Huckleberry, for Cornet Oil & Gas Co. 

Butte & Boone, for Fédéral Union Surety Co. 

CAMPBELL, District Judge. The United States brings this ac- 
tion against the Cornet Oil & Gas Company and the Fédéral Union 
Surety Company, principal and surety, respectively, on a bond for 
the faithful performance on the part of the oil company of the terms 
of a certain oil lease entered into between George Wolf, a full-blood 
Creek Indian as lessor, and the said oil company as lessee, on April 
18, 1907, with the approval of the Secretary of the Interior. 

Section 19 of the Act of April 26, 1906 (chapter 1876, 34 Stat. 
144), which restricts the aliénation of the lands of full-blood Indians 
of the Five Civilized Tribes for the period of 25 years, contains this 
provision : 

"Provided, however, that sucli full-blood Indlans of any of said tribes may 
lease any lands other than homesteads for more than one year nnder such 
rules and régulations as may be prescrlbed by the Secretary of the Interior." 

Section 20 of the same act provides that such leases shall be in 
writing, and subject to the approval of the Secretary of the Interior, 
and shall be absolutely void and of no effect without such approval. 
Among the rules and régulations prescribed by the Secretary of the 
Interior, relative to such leases; are the f ollowin^ : 

"An oii and gas lessee shall drili at least one well on each leasehold within 
twelve months from the date of the approval of bond, or may further delay 
opérations by paying vclthin twenty-five days after the end of the year $1 
per af le per annum for each leasehold. Oporatlons may be so delayed upon 
making the annnal payments required for a period not exceeding five years 
from May 22, 1906. except where bonds are approved subséquent to that 
date, in whieli event the period of delay shall run from the date of the ap- 
proval of the bond. A failure to drill within one year or to make the pay- 
ment required within twenty-five days after the end of the year shall sub- 
ject the lease to forfeiture without further notice to the lessee." 

"The Secretary of the Interior may at any time require any lessee imme- 
diately to develop a leased tract or offset wells on adjacent tracts should he 
détermine that the interests of the lessor demand such action." 

"Lessees must drill at least one well upon land covered by ench lease within 
twelve months from the date of the approval of the bond; faihiro to so drill 
subjects the lease to cancellation. except the time for drilling may be ex- 
tended upon the payment of an annnal rental. (See section 23.) Should the 
interests of the lessor so demand, the Department réserves the right to re- 
quire any lessee to develop a leased tract immediately." 

The lease between Wolf and the oil company was executed upon a 
form prescribed and prepared by the Department of the Interior, and 

*For otber cases see same topic & i numbjsu lu Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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recites that it is entered into between said Wolf and the oil company 
under and in pursuance of sections 19 and 20 of the said act of Àpril 
26, 1906, and the régulations prescribed by the Secretary of the In- 
terior thereunder; that the lessor, Wolf, for and in considération of 
the royalties, covenants, stipulations, and conditions therein contained 
and agreed to be paid, observed, and performed by the oil company, 
does démise, grant, and let unto the oil company, for the terni of 
15 years from its date, ail the oil deposits and natural gas in or under 
the property described, with the right to prospect for oil, and use so 
much of the surface as may be necessary therefor. Then follows a 
paragraph providing that the oil company shall pay or cause to be 
paid to the United States Indian Agent, at Union Agency, Ind. T., 
for the lessor, as royalty, the sum of 10 per cent, of the gross proceeds 
of the oil produced, and $150 per annum on each gas-producing well. 
Then follows this paragraph : 

"And the party of the second part further agrées and binds itself, its 
heirs, suceessors, and assigns, to pay, or cause to be paid to the said agent, 
for lessor, as advanced annual royalty on this lease, the sums of money as 
follows, to wit: Flfteen cents per acre per annum, in advance, for the flrst 
and second years ; thirty cents per acre per annum, in ' advance, for the 
third and fourth years, and seventy-flve cents per acre p«r annum, In ad- 
vance, for the fifth and each succeeding year thereafter of the term for which 
this lease is to run ; it belng understood and agreed that said sums of money 
so paid shall <be a crédit on the stipulated royalties ; and further, that should 
the party of the second part neslect or refuse to pay such advanced royalty 
for the period of sixty days after tlie same beeomes due and payable, the 
Secretary of the Interior, after ten days' notice to the parties, may déclare 
this lease null and void, and ail royalties paid in advance shall become the 
money and property of the lessor. * * * " 

After providing for the payment of advance royalties as above, the 
lease then proceeds : 

"The party of the second part further covenants and agrées to exercise dili- 
gence in the sinking of wells for oil and natural gas on the lands covered by 
this lease, and to drill at least one well thereon within twelve montbs from 
the date of the approval of the bond by the Secretary of the Interior, and 
should the party of the second part fail, neglect, or refuse to drill at least 
one well within the time stated, this lease may, In the discrétion of the Sec- 
retary, be declared null and void, after ten days' notice to the parties ; pro- 
vided that the lessee shall hâve the privilège of delaying opérations for a 
period not exceeding five years from the date of the approval of the bond 
to be furnished in connection herewith, by paying to the United Stetes Indian 
Agent, Union Agency, Indian Territory, for the use and beneflt of the lessor, 
in addition to the requlred annual advanced royalty, the sum of one dollar 
per acre per annum for each leased tract remalnlng undeveloped, but the les- 
see may be requlred to immediately develop the tracts leased, should the 
Secretary of the Interior détermine that the interests of the lessor demand 
such action." 

It is further provided in the lease that : 

"It is mutually understood and agreed that this indenture of lease shall 
In ail respects be subject to the rules and régulations heretofore or that may 
hereafter be lawfuUy prescribed by the Secretary of the Interior, relative 
to oil and gas leases in the Creek Nation." 

It is further provided that if a lessee makes a reasonable and bona 
fide effort to find and produce oil in paying quantities, and such effort 
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is unsuccessful, it may at any time thereafter, witli the approval of 
the Secretary pf the Interior, surrender and wholly terminate the 
lease, upon the payment and performance of ail its then accrued and 
payable obligations thereunder. Then follows this provision with 
regard to the bond : 

"It Is further agreed and understood that the approval of thls lease shall 
be of no force or eft'ect unless the party of the second part furnishes, wlthin 
slxty days from the date of approval of the application flied in connection 
herevvith, a bond to the satisfaction of the Secretary of tUe Interior, in ac- 
cordanee with the régulations of July 7, 1906, prescribed by him, which shall 
be deposited and remain on file in the Indian office during the life of this 
lease." 

The bond upon which this suit is based is in the f ollowing terms : 

"Know ail men by thèse présents, that Ctomet Oil & Gas Company, of Mus- 
kogee, I. T., as principal, and Fédéral Union Surety Company, of Indianapo- 
lis, Indlana, as surety, are held and firnily bound unto the L'nited States of 
America in the sum of two thousand ($2,000.00) dollars, lawful money of the 
•United States, for the payment of which, well and truly to he made, we bind 
onrselves, and eacli of us, our heirs, successors, executors, or administrators, 
joiutly and severally, flrmly by thèse présents. 

"Sealed with our seals and dated this Oth day of July, 1907. 

"The condition of this obligation is such that whereas'the aI)ove-bounden 
Cornet 011 & Gas Company, as principal, entered into a certain Indenture of 
lease, dated April 18, 1907, with George Wolf, of Couneil Ilill, I. ï., for the 
lease of a tract of land described as follows: the S. W. 14 of Sec. 32, T]). 
18 N., R. 15 E., containing 160 acres more or less, and located in the Creek 
Nation, Indian ïerritory, for oil and gas mining purposos for the period of 
tive years from the date thereof and as niuch longer thereafter as oil or gas 
is found In paying quantifies on said land: 

"Xow, if the aliove-boundcn, Coniet Oil & Gas Company, shall faithfull.v 
carry out and observe ail the obligations assumed in said iudenture of lease 
by it and shall observe ail the laws of the United States, and régulations 
niade, or which shall be made thereunder. for the governnient of trade and 
iutercourse with Indian trihes, and ail the rules and regtilations that hâve 
been or may be, lawfully prescribed by the Secretary of the Interior, under 
sections 19 and 20 of the Act app. April 26, 1006, relative to leases executed 
by allottees of the Five Civilizecl Tribes. in Okiahoma. then this obligation 
sliall be null and void ; otherwise to remain in full force and efïect." 

The plaintiff, the United States, allèges that the advance royalty of 
30 cents per acre for the third year, amounting to $48, is due and 
unpaid, and that up to the 26th day of August, 1909, the lessee oil 
Company had failed, neglected, ancl refused to drill a well on the 
leased lands, by reason of which it became indebted to the lessor in 
the sum of $320 as annual rentals, being $1 per acre per annum, 
which the lease provided the lessee might pay in lieu of sinking a 
well within the time required. Separate demurrers hâve been inter- 
posed by the oil company and the surety company raising the question 
of the jurisdiction of the court ; the capacity of the government to 
sue; that there is a misjoinder of causes of action; that there is 
a misjoinder of parties; that the pétition does not state facts suffi- 
cient to constitute a cause of action. The surety company urges, as 
a further ground of demurrer, that it appears from the pétition and 
exhibits that no well was drilled under said oil and gas mining lease 
within 12 months from the date of the approval of the bond, to wit, 
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August 26, 1907, and therefore, under the terms of saîd lease and 
the défendants' bond, it would not be liable for the reason that the 
lease expired by its own limitation on August 26, 1908'. 

[1] The United States being a party plaintifï, the court has juris- 
diction of the action if it is one which the government may maintain. 
United States v. Sayward, 160 U. S. 493, 16 Sup. Ct. 371, 40 h. Ed. 
508. So we pass to the question of the capacity of the government to 
maintain the suit. 

[2] The Indian lessor is a fuU-blood Creek Indian. The lease, 
which is made a part of the pétition, recites that it is made pursuant 
to the provisions of sections 19 and 20 of the act of April 26, 1906, 
so that, while it is not specifically stated in the pétition that the land 
involved is part of the allotment of the lessor, that will be assumed. 
We hâve seen that under the provisions of the act of April 26, 1906, 
leases such as this must be in writing and subject to the approval of 
the Secretary of the Interior, and can be made only under such rules 
and régulations as he may prescribe. We hâve seen that, under the 
rules and régulations as prescribed by the Secretary, one of the re- 
quirements is the giving of a bond, such as the one sued upon hère. 
Before the Secretary will approve such an oil lease, he requires that 
such a bond shall be given. It runs, not to the lessor, but to the 
United States. In the exercise of its guardianship over thèse full- 
blood Indians, Congress has seen fit to supervise the leasing of their 
lands, for more than one year, and, as a safeguard against their 
improvidence or inability to protect their own interests in the making 
of such leases, has empowered the Secretary of the Interior to pass 
upon any such contracts and approve or disapprove the same. In 
United States v. Thurston County, 143 Fed. 287, 74 C. C. A. 425, 
Judge Sanborn, speaking for the court, says : 

"The act of 1902 [Act May 27, 1902. c. 888, § 7, .32 Stat. 247] authorized 
thèse heirs to sell and couvey their inherited lands only wheu the proposed 
sales were approved by the Secretary of the Interior. It thereby vested in 
the Secretary plenary power to permit or to forbid the sales proposed. The 
whole is greater than any of its parts and includes them ail. and the author- 
ity to allow or to prohlblt proposed sales necessarily included the power to 
consider and détermine the ternis and conditions on which such sales should 
be approved. * * • As the Secretary of the Interior was empow^ered to 
permit or forbid the sales of thèse inherited Indian lands, he had authority 
to détermine upon wliat conditions he wonld allow such sales and to pre- 
scribe and enforce the terms specified In hls régulations upon this subject." 

In this case, as one of the conditions of the approval of the lease, 
the Secretary had prescribed in the very terms of the lease itself that 
ail the payments which the lessee was required to make thereunder 
should be made to the United States Indian Agent, at Union Agency, 
Ind. T. By consent of the Indian lessor and the lessee, the United 
States, through its agents in the Interior Department, undertook to 
make collection of the royalties, rentals, etc., which should from time 
to time arise under the lease, and account to the Indian therefor. In 
view of this, the Secretary might very properly provide that the 
lessee should give to the United States a bond to protect it against 
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any default on the part of the lessee and insure its receiving for pay- 
ment eventually to the lessor ail sums provided for under the terms 
of the lease. No reason is conceived why the United States may not 
maintain this suit on the bond. The objection that there is a mis- 
joinder of causes of action is without merit. 

[6] It is urged that there is a misjoinder of parties défendant. As 
this does not corne within the terms "defect of parties," it is doubtfui 
whether the question may be raised on demurrer. Snyder's Comp. 
Laws 0kl. 1909, § 5269; Words & Phrases, vol. 2, page 1933, and 
cases cited. 

[3] An action may be maintained against any one or more of the 
obligors of a joint and several bond, at the option of the plaintiff. 
5 Cyc. 621. The oil company and the surety company are properly 
joined as défendants. Snyder's Comp. Laws Okl. 1909, §§ 5568, 5571. 

It follows that if, by the terms of the lease, the lessee is obligated 
to pay the advance royalties and the annual payment in lieu of de- 
velopment, or either one or the other of them, the pétition states a 
cause of action, and is good as against a gênerai demurrer. 

[4] As to the advance royalty, the language of the lease is too 
plain to admit of argument. The lessee specifically agrées and binds 
himself to pay or cause to be paid to the Indian Agent for the lessor, 
as advance annual royalty on the lease, 15 cents per acre per annum, 
in advance, for the first and second years; 30 cents per acre per 
annum, in advance, for the third and fourth years; and 75 cents per 
acre per annum, in advance, for the fifth and each succeeding year 
thereafter, during the terms of the lease. This*is a distinct obligation 
assumed by it, one of the obligations contemplated in the bond, and for 
failure on the part of the lessee to make such payments this suit can 
be maintained by the United States, the obligée in the bond. 

[5] It is further contended-by the plaintiff that the provision in 
the lease that, in case of failure to drill a well vi^ithin the 12 months, 
the lessee may hâve the privilège of paying $1 per acre per annum, 
and thereby extend the time within which drilling may be donc, not 
to exceed five years, amounts to an obligation on the part of the lessee 
to make this payment of $1 per acre per annum, if he shall delay the 
drilling of the well. After the paragraph providing for advance 
royalty, to be paid during the term of the lease, cornes the paragraph 
reïating to this payment of $1 per acre per annum. It is not entirely 
an innovation as a provision in oil leases. An examination of the 
reports discloses that provisions similar to this hâve long been features 
of oil leases in the oil régions of Pennsylvania, West Virginia, Ohio, 
and Indiana, and the courts of thèse states hâve had occasion to con- 
sider them, 

The case of Snodgrass v. South Penn Oil Co.. 47 W. Va. 509, 
35 S. E. 820, decided by the Suprême Court of Appeals of West 
Virginia, March 24, 1900, was an oil lease wherein it was provided 
that the royalty to be paid the lessor should be one-eighth of the oil 
produced and saved from the premises, and $200 per year for each 
gas well. A further feature of the lease was this provision: 
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"Provided, however, that thls lease shall become null and void and ail 
rights thereunder shall cease and détermine, unless a well shall be completed 
on the premises withln one year from tlie date hereof, or unless the lessee 
shall pay at the rate of three hundred and flfty dollars, quarterly in ad- 
vance, for each additional three months such completion is delayed from the 
time above mentioned for the completion of such well, until a well is com- 
pleted." 

No well having been commenced or completed within the time pro- 
vided, the lessor brought an action of trespass on the case, in assump- 
sit, upon the lease, pleading that by the lease the lessee agreed and 
promised the plaintiff to complète a well on the premises within the 
time provided, and, in case of failure to do so, to pay a rental of $350 
quarterly, in advance, to wit, $350 for each three months, and to con- 
tinue to do so until a well should be completed ; the amount of quar- 
terly payments so claimed being $1,400, The question in the case 
was whether the provision above quoted amounted to a promise on 
the part of the lessee to pay $350 per quarter, in lieu of the comple- 
tion of a well, within the time required. The court said: 

"Although the agreement contalns the provision above quoted, yet that 
clause merely provides a means by which a forfaiture of the lease may be 
avoided. The agreement contains no contraet or promise to pay anything 
whatever for the delay in the completion of a well, and yet the déclaration 
elaims that by the ternis of the contraet there is due from the défendant to 
the plaintifC on account of the sums to be paid quarterly, in advance, the sum 
of $1,400. The question in this case is not whether the défendant has for- 
felted the lease, but whether it is pecuniarily liable to the plaintiff for fail- 
ure to make certain payjiients to thé plaintifC wbereby such forfaiture could 
hâve been avoided. Counsel for plaintiff rely on the case of Roberts v. Eett- 
man, 45 W. Va. 143, 30 S. E. 95 ; but that case was materially différent from 
this. There the leases sued on contalned the folio wing clause: 'It is agreed 
that the parfy of the second part shall pay to the party of the flrst part one 
hundred dollars per month in advance until a well is completed, from the date 
of this lease, and a fallvire to complète such well or to pay such rental when 
due, or within ten days thereafter, shall render this lease null and void,' 
etc. There was an expressed promise to pay one hundred dollars per month 
in advance, until a well was completed ; but, in the agreement sued on in the 
case under considération, there was no such promise or contraet. Counsel 
for plaintiff In error daims that the lease contlnued unless it has been sur- 
rendered by the défendant ; but, even If that be true, it would work no bene- 
fit to the plaintiff In error, for the reason that there was no contraet on the 
defendant's part to pay anything as rent or compensation for delay in com- 
mencing opérations." 

The court then cites the case of Glasgow v. Gas Co., 152 Pa. 48, 
25 Atl. 232, hereinafter referred to, and, proceeding, says: 

"The construction placed upon said clause in the agreement and the con- 
clusion reached by the Pennsylvania court, as to the conséquence resiiltliii; 
from a failure to pay the hundred dollars montWy in advance, seem to be 
reasonable and right, and they accord with my views ou the proper construc- 
tion of the agreement declared on in the case at bar. In the absence of a 
contraet or promise on the part of the défendant to pay rent for failure to 
commence opérations, I conclude that under this agreement the only consé- 
quence that would resuit from such failure wouUl be a forfelture of the 
lease, and that the court committed no error in sustalning the demurrer to 
the plaintiff's déclaration." 
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The same court of West Virginia later, in the case of Lowther 
Oi! Co. V. Gufifey, 52 W. Va. 88, 43 S. E. 101, decided January 14, 
1903, had before it an oil lease which in considération of the sum of 
$1 the lessor granted unto the lessee ail the oil and gas in and under 
certain described premises, with the right of ingress and egress, at 
ail times, for the purpose of drilling and operating for oil, gas, or 
water, and to conduct ail opérations necessary therefor, reserving to 
the lessors a royalty of one-eighth part of ail oil produced, with this 
provision : 

"In case no well Is completed within two years from this date, then this 
grant shall immedlately beconie null and void as to both parties ; provided, 
that second party niay prevent sucli forfeiture from year to year by payin^ 
to the first party annually in advauce $18.75, at her résidence, uutil such well 
is completed." 

With référence to the provision just quoted, the court say: 

"This latter clause converts wliat would be otherwise a perpétuai grant 
into a lease from year to year, at the option of the lessee, until oil and gas 
are produeed, and then to continue so long as they are produced in paying 
quantities." 

In the case of Glasgow^ v. Chartiers Oil Co., 152 Pa. 48, 25 Atl. 
232, decided by the Suprême Court of Pennsylvania in 1892, there 
was involved an instrument which the court found to be a démise of 
the oil and gas under the grantor's land, and of the right to go upon 
and operate the land for oil and gas purposes. The lease or right 
granted was to continue for five years and as much longer as oil or 
gas should be found in paying quantities on thè tract. The considéra- 
tion for the lease or grant was a bonus of $100, and a royalty of one- 
eighth part of the oil produced ; or $300 per year for each producing 
gas well. It also contained this provision : 

"Provided, however. that this lease shall become null and void and ail 
rlghts thereunder shall cease and détermine nnless a well shall be completed 
on the premises within one month from the date hereof. or unless the lessee 
shall pay at the rate of one hundred dollars monthly, in advance, for each 
additional month." 

As to the efïect of this provision, the court say ; 

"There is no exiiress covenant, promise, or undertaking by the lessee to 
be found anywhere in the agreement. A covenant to operate within a rea- 
sonable time might be implied from the nature of the instrument ; but the 
lessee bas been careful to make no express promise to operate the lease or 
to do anything towards the development of the land. If be dSes nothing, 
the penalty for his inaction is fixed. It is the forfeiture or loss of his rigbts 
under the agreement. But, if he thinks it an object to do so, he may pre- 
vent the asserlion of this forfeiture by paying $100 in advance of the first 
day of the next month after the date of the contract, and upon such payment 
the right of forfeiture is postponed one month. This he may do month after 
month, as long as he pleases, or until the end of flve years. If, however, he 
puts down no well during the first month and pays no money in lieu of it, 
his rights are at an end, and the lessor may assert the forfeiture. This looks 
llke an improvident agreement, and, as the learned judge of the court below 
suggests, may hâve been obtained by artifice; but no fraud is alleged, and 
the question is therefore one of considération only. Its légal effect is to 



■!f>82 187 FE3DEBAL REPORTEE 

confer on the grantee the right to explore for oil on the tract described. If 
he does net exercise this right within one month, It is lost to him, unless he 
chooses to pay $100 in advance, as the price of another nioiith's opportunity 
to explore. If he does exercise It and fluds nothing, he is uiider no obligii- 
tion to continue bis explorations. If he explores aud flnds oll or gas, tho 
relation of laudlord and tenant or vendor aud vendee is established, and the 
tenant would be nnder au implied obligation to operate for the conimou good 
of both parties, and pay the rent or royalty reserved. In thls case he dld 
nothing in the way of developuient and after the payment of $100 per inonth 
for the delay, for a short time, he ceased to pay. The appellant contenus that, 
because he might pay under the terms of the contraet, he may be compelled 
to pay ; but payment was the means provided by the contraet by which thi^ 
exercise of the right of tbe lessor to assert a forfeiture could be i)ostponed. 
If the lessee did not wish to postpone the exercise of such right, he had only 
to refrain from niaking the payment." 

The Suprême Court of Ohio, in the case of Van Etten v. Kelley, 66 
Ohio, 605, 64 N. E. 560, decided June 24, 1902, in considering a sim- 
ilar question, said: 

"The only question wortby of report Is as to the true construction of the 
oil lease In regard to the payment of rentals. Ail the terms and conditions 
of the lease in that regard are the followlng: 'In case no vvell is completed 
within 30 days from this date, then this grant shall become nul! aud void, 
unless second party shall pay to said first party thirty dollars each and every 
month in advance whlle such conipletion is delayed. * • * It is under- 
stood that the monthly rental shall apply to any well or welIs not completed 
as hereln specified.' It was in said lease specitied that a well should be com- 
pleted every 60 days from date of lease on east 40 acres until six wells should 
be completed thereon, and that a well should be completed every 90 days on 
the west 40 after the corapletion of the slxth weil on the east 40. A well was 
«ompleted on the east 40 within 30 days after the date of the lease, and as to 
*liat well there was full performance, and the lease was thereby saved from 
forfeiture as to the flrst well. The same Is true of the second well. But no 
third well was ever completed, and thereby the agreement in the lease as to 
«oniplettng such other wells was broken, and now the question arises as to 
the remedy for such breach of contraet. The plalntiff below claims that, in 
the words 'unless second party shall pay to said flrst party thirty dollars 
■each aud every month in advance while such conipletion Is delayed,' there 
lies a promise to pay $30 per month for such delay. This is not tenable, 
The full force and effect of tnis 'unless' clause, taken by itself, is to give the 
lessee the option, by niaking such payment, to continue the lease in force to 
the end of the tenu without completlng the first well, or, upon the failure 
to IBake SVlÇh payment, allow the lease to become null and void at the end of 
3Ô days after the date of the lease. Brown v. Fowler, 65 Ohio St. 507, &\ 
N. E.'76. There is no promise or obligation In this lease to pay rental to the 
lessor for failing to complète the first well, but only a privilège to pay such 
rental, at the option of the lessee, to prevent the lease from becoming null 
and void. As the only monthly rental provided for in the lease Is that fouud 
m this 'unless' clause, and as that rental is to prevent the lease from becom- 
ing null and void, it seems fairiy clear that the subséquent understanding 
that the monthly rental should apply to any well or wells not completed as 
therein specifled is for the same purpose (that is to prevent the lease from 
becoming null and void). and that, upon failure to pay such monthly rental 
in advance while the conipletion of any well was so delayed, the lease, by 
its terms, becanie null and void, and the lessor had the option to so treat 
the lease, and reeover possession, or recover for use and occupation, or re- 
cover damages for breach of contraet to drill the wells specified in the lease ; 
but she could not recover rentals for breach of contraet to complète wells, 
because there is no agreement to pay rentals for such breach, and, there be- 
ing no such agreement, there can be no breach thereof . In Oil Co. v. Craw- 
ford 55 Ohio St. 161, 44 N. E. 1093, 34 L. R. A. 62, the lessee agreed to drill 
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certain wells, and, «pon failnre, to pay certain rentals. It was held that the 
lessor miglit elect to enforce the coiitraet to drlll, or waive that and enforee 
the promise to pny rental. There the option was wlth the lessor. Ilere, as 
there Is no promise to puy rentul, the option is wlth the lessee elther to drill 
or pay rental to keep his lease alive; and, falllng in both, the lease becomes 
nuU aud void, wlth an option, however. In the lessor to treat it as void, or 
to sue for damages for breach of the contraet to complète the wells as speci- 
tied in the lease. As the action below was for the recovery of rentals under 
the lease, aud as the lease eontains no promise to pay rentals, the plaintiff 
uuder a correct construction of the lease, has no cause of action for rentals.' 

A similar question was before the Appellate Court of Indiana in 
the case of Brooks v. Kunkle, 24 Ind. App. 624, 57 N. E. 260. The 
instrument involved in this case was an oil lease, whereby, in consid- 
ération of $1, the lessee was granted ail the oil and other minerais in 
and under certain described real estate, together with the right to 
enter thereon, at ail times, for the purpose of drilling for oil and gas 
and ail other minerais, and the right to conduct opérations thereon, 
reserving to the lessee one-sixth of ail the oil produced, and $100 per 
year for each gas well, with the further provision: 

"In case no well is completed within ninety days from this date, then this 
grant shall become null aud void betweeu the parties thereof, unless the 
second party shall pay to said flrst party one dollar per acre for each year 
thereafter the completion of said well is delayed, said rental to begin at date 
of lease. * * ♦ It Is understood that second party shall hâve the privilège 
to surrender this lease at any time by first paylng the rental on said land 
to date of such surrender." 

It was alleged that the lessee had failed to complète a well within 
the time required, and was still in possession of the leased property, 
refusing either to develop it or to pay the rental therefor. The plain- 
tiff sued to recover such rentals, being the payment of $1 per acre per 
year, provided for in the foregoing provision. As to the effect of 
this provision, the court say : 

"No absolute obligation to drill a well or do any act whatever was east 
upon the party of the second part by the ternis of the instrument, which, by 
its language, is characterlzed both as a grant and as a lease, and which Is 
referred to in the complaint as a lease. It was by its terms to be entirely 
optional with the party of the second part whether or not anything shoulfl 
ever be done by hlm by way of use of the land, and, as no well was niade, 
there arose no obligation to pay for oil or gas. it was provided that, in case 
no well should be completed within 90 days from the date of the instrument, 
the grant should become null and void, nnless the party of the second part 
should pay the party of the first part .fl per acre for each year the comple- 
tion of a well should be delayed thereafter, said rental to begin at date of 
lease. And the party of the second part was to hâve the unconditional right 
to remove ail its property from the premlses at any time and to hâve the 
privilège of surrendering the lease at an,y time by paying the rental on the 
land to the date of surrender. It does not appear that any of the property 
of the party of the second part was ever placed on the land, or removed 
therefrom, or whether or not there was any affirmative surrender or proposai 
therefor. But more than a year had elapsed, and the party of the second 
part had failed to avail himself of the right to drill a well, and no rent had 
been paid. There was no absohite requirement that the party of the second 
part should pay any rent, hut the grant was to be void unless rent were paid. 
ïhe Instrument is susceptible of being construed as an expression of a ra- 
tional and lawful agreement; we must construe it as expressed, attributlng 
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to tlie language its ortlinary meaning, and we cannot coiistruct a différent 
contract by injecting additioual words not implled in tlie ternis employed by 
the parties or by substituting meaniugs merely conjectured by us to be more 
reasonable tban tbose expressed." 

Counsel for the government contends that the effect of the language 
used in the provision in the lease at bar is essentially diiterent from 
that of the language used in the provisions construed in the foregoing 
décisions. But I cannot perceive any substantial différence, and the 
conclusions reached in the décisions cited and quoted seem to me to be 
entirely reasonable and sound. 

By the terms of the lease the lessee is given a 15-year term for the 
production of oil and gas from the premises described. As a consid- 
ération therefor, the lessee agrées to pay to the lessor 10 per cent, of 
the gross proceeds ôf the oil extracted and $150 per year on each 
gas-producing well it shall use. As a further considération, the, lessee 
"agrées and binds itself * * * ^q p^y or cause to be paid t© the 
said agent for the lessor, as advance annual royalties on this lease," 
15 cents per acre per annum, in advance, for the first and second years ; 
30 cents for the third and fourth years; and 75 cents for each suc- 
ceeding year of the term thereaf ter ; and, for a failure to pay such ad- 
vance royalty for the period of 60 days after due, the lease is subject 
to forfeiture at the option of the Secretary. Whilé this is termed 
"advance royalty," it is simply a fixed annual rental per acre for the 
land covered by the lease, insuring to the lessor that arhount of rev- 
enue from the land, regardless of whether oil or gas be discovered or 
not. This the lessee in express terms agrées to pay. Now, having 
fixed the amount of royalty which shall be paid upon the production 
of oil and gas, and having fixed an annual rental per acre which shall 
be assured to the lessor during the term, the next paragraph very nat- 
urally takes up the question of the diligence which shall be exercised 
by the lessee in the development of the property. He expressly "agrées 
to exercise diligence in the sinking of wells for oil and natural gas." 
The measure of his diligence during the first 12 months succeeding 
the approval of the bond shall be the drilling of at least one well, and, 
if he fails in this, the lease may, in the discrétion of the Secretary, be 
declared null and void after 10 days' notice. Now we hâve a démise 
of the premises by the lessor for oil and gas purposes for the terni pre- 
scribed and an agreement on the part of the lessee to pay certain roy- 
alties on oil and gas produced, and to pay a certain annual rental per 
acre for the land as "advanced royalties," and the agreement for dil- 
igent opération with a forfeiture clause in case of failure to develop. 
Then follows the provision that the lessee shall hâve the "privilège" 
of delaying opérations for the term of five years by paying to the agent 
for the use of the lessor the sum of $1 per acre per annum, unless, 
notwithstanding such payment, the Secretary shall détermine that the 
interests of the lessor require the immédiate development of the prop- 
erty. But does the fact that this "privilège" is extended to him and 
accepted by him in the exécution of the lease amount to an obligation 
on the part of the lessee to exercise the privilège in case of failure to 
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drill within the tirae required? If so, does it not amount rather to an 
alternative than a privilège — an alternative to either drill the well or 
for failure to do so to pay the penalt}' of $1 per acre per annum? In 
my opinion, the terni "privilège" is used hère in the sensé of "option." 
The terms "privilège" and "option," in the sensé referred to hère, are 
held to mean the same thing. Illges v. Dexter, 77 Ga. 36 ; Hopwood 
v. McCausland, 120 lowa, 218, 94 N. W. 469. 

Having failed to drill the well within the time required, the lessee 
subjects the lease to forfeiture. This he has the privilège or option of 
avoiding by paying $1 per acre, if he desires to do so. By the régula- 
tions prescribed by the Secretary, he has 25 days after the expiration 
of the year within which to détermine whether he will exercise this 
privilège; after that time it is lost to him. The obligation to pay the 
advance royalty, above referred to, is clear and distinct. The provi- 
sion for the paj^ment of $1 per acre to extend the time for drilling 
would not hâve been denominated a "privilège," had it been intended 
that it should amount to an obligation to pay that amount, but would 
hâve been stated in the same clear terms used as to the advance roy- 
alty. The use of the term "privilège" is not consistent with any such 
intention; nor do I find anything in the régulations referred to that 
to my mind manifest any such intention. The demurrer as to this por- 
tion of the plaintiff's demaiid is well taken. 

The contention of the défendant the Fédéral Union Surety Com- 
pany that the lease expired by its own limitation on August 26, 1908, 
is without merit. 

The demurrers are therefore sustained so far as they relate to the 
recovery sought by the plaintifï based upon the provision for the pay- 
ment of $1 per annum in case of failure to drill within the time re- 
quired, and overruled so far as they relate to what is termed advance 
royalties. It is so ordered. 
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HANNAY et al. v. GUARANTÏ TRUST CO. OF NEW YORK. 
(Circuit Court, S. I>. New York. May 23, 1911.) 

1. BiLLS AND Notes (§ 132*)— Récitals Afeecting Chakactek of Instrument 

— CONDITIONAL DhAFT. 

A draft containlng the provision, "Charge the same to the account of 
R. S. M. I. 100 baies of eottoii," wlth what purports to be a bill of lading 
for the cotton attached, is di'awn against the cotton, and is conditional. 

[Ea. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 316-324 ; 
Dec. DIg. § 132.*] 

2. Bills and Notes (§ 82*) — Conditional Dbaït— "General Acceptance." 

A "gênerai acceptance" of a draft Is an agreenient to pay according to 
the ténor of the blll, and if the draft Is conditional the acceptance blnds 
the accepter to pay according to the conditions, and not otherwise. 

[Ed. Note.— For other cases, see Bills and Notes, Dec. Dig. § 82.* 
For other définitions, see Words and Phrases, vol. 4, p. 3048.] 

3. Carriers (§ 58*) — Draft Based on Forgèd Bill of Lading— Recovery of 

Payment by Acceptor. 

Dealers in Alabama contracted to sell 100 baies of cotton to plalntlffs 
in Liverpool, and made a draft on plalntiffs' bank and authorized agent 
In Liverpool, payable to their order, "value received, and charge the same 
to R. S; M. I. 100 baies of cotton ;" what purported to be a bill of lading 
for such cotton belng attached. The draft and accompanylng papers were 
indorsed to défendant bank, and were by It presented to and aceepted 
generally, and paid by plalntlffs' bank, acting In the bellef, as dld de- 
fendant, that the bUl of lading was genulne. It was In fact a forgery, 
and no cotton was shipped. Neither plalntiffs nor their bank relied on 
the crédit of the drawers, but on the bill of lading. Held, that the ac- 
ceptance and payment of the draft was conditional on the genuineness of 
the bill of lading, and that plalntiffs were entitled to recover the amount 
from défendant as having been pald by mistake. 

TEd. Note.— For other cases, see Carriers, Cent. Dig. §| 179-190; Dec 
Dig. § 58.*] 

At Law. Action by Anthony S. Hannay and others against the 
Guaranty Trust Company of New York. On demurrer to complaint. 
Demurrer overruled. 

The allégations of the complaint may be thus summarized: The plalntiffs 
carry on business In Liverpool, England. Tlie défendant Is a New York bank- 
ing corporation. Knight, Yancey & Co. was a flrm which fornierly carrled on 
business In buying and selling cotton In Alabama. On February 1, 1910. 
Knight, Yancey & Co. agreed to sell 100 baies of cotton to the plalntiffs, and 
on February lOth they drew on the Bank of Liverpool — the plalntiffs' agent 
for the purpose — for the purchase priée of such cotton by draft, a copy of 
whlch Is prlnted in the footnote.i The letters appearing on the draft purport 
to identify the cotton sold. Knight, Yancey & Oo. attached to the draft an 
instrument purporting to be a bill of lading of the cotton sold and referred 
to in the draft, and indorsed and dellvered the draft and accompanylng pa- 
pers to the défendant. The défendant thereupon presented the draft to the 

2/1 Grade F. M. T. ^ Fetruary 10, 1910. 

Sixty days atter slght of this flrst ot exchange (second unpaid) pay to the order o( our- 
selves fourteen hundred and sixty-four pounds and nine shillings, value received, and 
charge the same to account ot R S M I 100 baies of cotton. To Bank ot Liverpool, Ltd., 
Liverpool, England, Knigbt, Yancey & Co. 

•For other cases see same topic & § numbee in Dec. & AtQ. Digs. 1907 to date, & Rep'r Indexes 
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Bank of LIverpool, WMch accepted and subsequently pald it. The Bank of 
Livei-pool, in accepting and imying the draft, belleved — as dld the plaintiffs — 
that the purported bill of lading was a valld instrument, and tliat the cotton 
described therein had been shipped, and would be delivered upon Its présenta- 
tion. Neither the bank nor the plaintiffs relied in any way upon the gênerai 
crédit of Knight, Tancey & Co. The instrument purporting to be a bill of lad- 
ing was in fact spurious, and no sueh cotton as was described therein and in 
the draft was ever in existence. Upon discoverlng the fraudaient character 
of tUe bill of lading, the plaintiffs demanded of the défendant the amount 
pald by their agent upon the draft. 

The défendant demurs, upon the ground that the complalnt upon its face 
fails to State facts sufflcient to constitute a cause of action, 

Harrington, Bigham & Englar, for plaintiffs. 
Stetson, Jennings & Russell, for défendant. 

NOYES, Circuit Judge (after stating the facts as above). There 
is no contention tliat the défendant in presenting the draft had knowl- 
edge of the spurious nature of the bill of lading, and the question pre- 
sented is: Upon which of the two innocent parties, the plaintiffs or 
the défendant, should the loss fall? It is further conceded that if the 
draft in question had been a plain draft — i. e., if it had contained no 
référence to the cotton which the spurious bill of lading purported to 
represent — the plaintiffs could not recover. This concession is clearly 
required by the décisions of the Suprême Court in Hoffman v. Bank 
of Milwaukee, 12 Wall. 181, 20 L. Ed. 366, and Goetz v. Bank of 
Kansas City, 119 U. S. 551,/ Sup. Ct. 318, 30 L. Ed. 515. 

On the other hand, it is, in my opinion, settled so far as this court 
is concerned by the décision of the Circuit Court of Appeals in Guar- 
anty Trust Co. v. Grotrian, 114 Fed. 433, 52 C. C. A. 235, 57 L. R. 
A. 689, that although the parties were equally innocent, yet if the draft 
were not a plain draft, but were a conditional one, and were accepted 
conditionally, a cause of action for money paid by mistake would be 
presented. The only substantial distinction between the facts in the 
two cases is that the acceptance in the Grotrian Case was conditional 
in express terms, while the acceptance in this case was gênerai. In al' 
other respects the rights and equities of acceptor against présenter arc 
quite as strong hère as in the Grotrian Case. Consequently the ma- 
terial questions to be determined are thèse: 

(1) Was the draft conditional? 

(2) Was the acceptance conditional? 

[1] Now, as we bave seen, the draft contained the following pro- 
vision : 
"Charge the same to the account of R S M I 100 baies of cotton." 

With respect to almost the identical language in a draft the Suprême 
Court, in National Bank v. Merchants' Bank, 91 U. S. 92, 94, 23 L. 
Ed. 208, said: 

"Moreover • • « the drafts upon their face showed that they hnû been 
drawn upon the cotton eovered by the bUls of lading. Both the phiintiiTs and 
their agents, the défendants, wei'e thus informed that the bills were not drawn 
upon any funds of the drawers in the hands of Green & Travis, and that they 
were expected to be paid out of the proceeds of the cotton." 
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And in the Grotrian Case, the Circuit Court of Appeals said in re- 
spect of a similar provision : 
"The request to pay was conditional upon the delivery of the flax seed." 

In view of thèse authorities, no other conclusion can be reached 
by this court than that the draft in question was conditional, and was 
drawn against the cotton. 

[2] The next question is whether the acceptance was conditional. 
It was not so in express terms as in the Grotrian Case. But it is well 
settled by the authorities that a gênerai acceptance is an agreement 
to pay according to the ténor of the bill. If the draft is conditional, 
the acceptance is upon the same conditions. 

"If the acceptance be a gênerai acceptance of a conditional order, It binds 
the accepter to pay according to the conditions, and not otherwise." 7 Cyc. 
757, citlng numerous authorities. 

[3] It foUows, then, that the draft was in terms conditional, and 
that the acceptance based thereon was in law conditional, The déci- 
sion in the Grotrian Case seems applicable and cpntrolling. 

But it is pointed out, and it is true, that especial stress is laid in the 
Grotrian opinion upon the fact that there the acceptance was expressly 
made conditional. The court, however, in stating the position of the 
plaintiiïs in that case said that they relied "on the direction in the 
draft to charge the amount to the account of the flax seed, and the 
acceptance against indorsed bills of lading." The court further said, 
as already shown, that "the request to pay was conditional upon the 
delivery of the flax seed." In view of this language, I deem it my 
duty to assume that the court based its. décision upon two grounds : 

(1) The conditional nature of the draft, from wliich the conditional 
character of a gênerai acceptance would follow as a matter of law; 

(2) the express conditions in the acceptance. Notwithstanding some 
expressions in the opinion, I cannot conclude that the court intended 
to draw a distinction between the rights of an accepter who accepts 
and pays a conditional draft without repeating in the acceptance the 
conditions of the draft and one who goes throueh that formality. 

The draft being conditional, and the rights between présenter and 
acceptor being as already stated, it is unnecessary to consider whether 
under any circumstances or with respect to any other persons it could 
be regarded as a negotiable instrument. 

The demurrer is overruled, with costs, but with the privilège to an- 
swer over, upon the payment of costs, within 20 days. 
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TANEY V. PENN NAT. BANK OF READING. 

BOARTS V. J. M. SELDEN & CO. 

(Circuit Court of Appeals, Tlilrd Circuit. June 19, 1911.) 

Nos. 5 (1,355), 54 (1,423). 

1. FbatjDulent Convetances (§ 148*) — Personal Peopekty^Ketention of 

Possession by Seller— Law dp Pennsylvania. 

By tlie lavv of Pennsylvania, as establislied by tlie décisions of its Su- 
prême Court, rétention of possession by the vendor of Personal property 
sold or otlierwise transferred Is fraudulent in law whenever the subject 
of the transfer is capable of delivery, and uo honest and fair reason be- 
youd the convenlence of the parties can be assigned for the vendor not 
giving up, and the purchaser taking, possession. But fraud is not im- 
puted where the suVi.iect of the sale is not reasonably capable of actual 
delivery, or where delivery is made in accordance with the usages of the 
trade or business in which the sale was niade. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
548, 549 ; Dec. Dig. § 148.*] 

2. Bankruptct (§ 140*) — Fboi'ebty Passing to Trustée— Whisky in Dis- 

TILLEEY WAREIIOUSE — TRANSFER OF WAREHOUSE RECEIPTS. 

A distilling conipany's warebouse receipts, calling for whisliy stored in 
Its distillery warehouse, which is in practical eiïect, under the internai 
revenue laws, in the custody of the United States, and incapable of deliv- 
ery by the distiller without paynient of the tax, represent the property 
itself, and their transfer to a purchaser or pledgee in good faith, together 
with the gauger's certificates. in accordance with the usages of the busi- 
ness, under the law of Pennsylvania opérâtes as a delivery of the whisky, 
and, if made more than four months prier to the bankruptey of the dis- 
tiller, the sale or pledge is valid as against its trustée. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 140.*] 

3. Intkrnal Revenue (§ 24*) — Wakehouse Receipts— Transfer— Distillery. 

The relation between a distiller and the officers of the governinent in 
custody of the whisky in his distillery warehouse is sui generis. It is 
prescribed by Jaw, and is not eontractual, and warehouse receipts issued 
hy the distiller for whisky so stored in bond are not within Act Pa. Sept. 
24, 1866 (1 Purd. Dig. [13th Ed.] p. 39.3), providing for the negotiability 
of warehouse receipts, wliich receipts, under the décisions of the Suprême 
Court of the state. must hâve been issued by a third and independent 
person, In order that their transfer by the bailor to a purchaser or 
pledgee shall operate as a deli^-ery of the property. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 68-71 ; 
Dec. Dig. § 24.*] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

In the matter of the Miller Pure Rye Distilling Company, bank- 
rupt. From an order (176 Fed. 606) adjiidging the Penn National 
Bank of Reading to be the owner of certain property, Joseph A. Tan- 
ey, trustée, appeals. Affirmed. 

Joseph Hill Brinton, for appellant. 

A. Léo Weil, Alexander Simpson, Jr., 'and Lawrence Maxvi'ell, for 
appellee. 

•For other cases see same toplc & § nUmbeh in Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
187 F.— 44 
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Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

In the matter of the Foxtown Distilling Company, bankrupt. From 
an order adjudging J. M. Selden & Co. to be the owners of certain 
property, Isaac N. Boarts, trustée, appeals. Affirmed. 

H. H. Fisher, for appellant. 

A. Léo Weil, Alexander Simpson, Jr., and Lawrence Maxwell, for 
appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. Thèse cases corne before us on a rehearing. 
The first of them was originally argued at the March term, 1910, and 
the latter at the October term, 1910, both being appeals from decrees 
of the District Courts for the Eastern and Western Districts of Penn- 
sylvania, respectively, sitting in bankruptcy. As the determining ques- 
tion was the same in both cases, they were argued together at the re- 
hearing, and will now be considered together. 

As to the first case, the facts are briefly summarized from the rec- 
ord and the opinion of the court below, as follows: On August 27, 
1907, the Penn National Bank of Reading, Pa., loaned $2,500 to the 
Miller Pure Rye Distilling Company, for which it made its note to 
the Bank, payable four months after date, it being stated in said note 
that there was deposited with the said Bank, as collatéral security, 
"the following property, to wit, 200 barrels of whisky in the bonded 
warehouse of the Distilling Company at Womelsdorf, Pa., as per 
warehouse receipts, gauger's certificate, etc., accompanying." This 
bonded warehouse was erected by the Distilling Company upon its 
own premises, pursuant to the requirements of the revenue laws of 
the United States, and was under the control, as hereinafter stated, 
of the Collector of Internai Revenue for the district. 

There was no actual delivery of the whisky, or of any part of it. 
The note was not paid at maturity, and on February 5, 1908, the 
Bank, after due notice, exposed to public sale the warehouse certifi- 
cates for said 200 barrels of whisky, deposited as collatéral for said 
note, and became the purchaser thereof, and claimed, by virtue of said 
sale, to hâve become the absolute owner and holder of the said 200 
barrels of whisky embraced in said certificates. On February 3, 1908, 
the creditors' pétition in bankruptcy was filed against the said Dis- 
tilling Company. On February 19, 1908, the said company was ad- 
judicated a bankrupt, and on March 24, 1908, the appellant, Joseph 
A. Taney, was duly appointed trustée in bankruptcy. Thereafter, 
the Bank, by its pétition, offered to pay ail taxes and charges, and 
asked the référée , in bankruptcy for an order, directing the trustée 
to take whatever steps might be required under the internai revenue 
laws to bring about the physical delivery of the whisky to the Bank. 
In reply, the trustée denied that the Bank had become the owner, 
and averred that no delivery had ever been made, asserting that the 
whisky was under the Distilling Company's exclusive control and pro- 
tection when the receipts were executed and pledged. The référée 
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refused the order, holding that the trustée, as the représentative of the 
gênerai creditors, could successfully attack the pledge of the receipts, 
taking the ground that the whisky itself had not been validly pledged, 
because it had not been delivered either actually or constructively ; 
that the Company, therefore, continued to be the owner, and that the 
trustée succeeded to its title. A copy of one of the so-called ware- 
house receipts, duly indorsed by the Distilling Company to the Penn 
National Bank of Reading, is as follows: 

No. 5454. Fîrst District of Pemisylvania. 25 Bbis. 

United States Internai Revenue Distiliery Bonded Wareliouse of Miller Pure 
Bye Distilling Company. 

Ryeland, Berks Co., Pa., August 26, 1907. 

Recelved on storage from ourselves twenty-flve (25) barrels of Miller Pure 
Rye Wliisky Distilled, marked and numbered as per record attached subject 
to our order and rlsk of loss or damage by fire, the éléments, leakage, evap- 
oration or accident. Deliverable only upon surrender of this certiflcate, pay- 
ment of tax and other charges due thereon, and storage at the rate of five 
cents per harrel per month, from August 26, 1907. Inspection Spring, 1907. 

Stored in Warehouse No. 2. JMiller Pure Rye Distilling Co., Sériai Nos. of 
Packages, 7964/7988. S. V. Nagle, Président 

Spécial Notice. — Particular care should be taken of this certiflcate as the 
whisky cannot be delivered without its surrender. 

The gauger's certificates accompanied the receipts and bore dates 
between April 23 and June 7, 1907. Exceptions being filed on behalf 
o£ the Bank to the referee's report, the learned judge of the court be- 
low, in a well-considered opinion (reported in [D. C] 176 Fed. 606), 
reversed the order of the référée, and directed him to make an appro- 
priate order, under which the Bank might be put into possession of 
the whisky in dispute. 

As to the second case, the material facts, collected from the report 
of the spécial master and the record before us, are as follows : The 
Foxtown Distilling Company was a partnership owning and operating 
a distiliery at the village of Foxtown, in Westmoreland county, Pa. 
For several yfears prior to the commencement of bankruptcy proceed- 
ings, it was engaged in the manufacture and sale of whisky. On the 
distiliery premises of said company, and constituting a part of it, 
there was erected, as in the former case, pursuant to the revenue laws 
of the United States, a bonded distiliery warehouse, undei* the con- 
trol of the Collector of Internai Revenue for the district. In this 
warehouse, the whisky claimed by the appellee was entered, with 
other whisky, by the Distilling Company, and received, gauged, in- 
spected and marked by a United States gauger, who issued gauger 
certificates therefor to the Distilling Company. 

It is not disputed that, by a transaction purporting to be one of pur- 
chase and sale, the Distilling Company sold and the appellee bought 
and paid for in full 410 barrels of the whisky thus stored, between 
the 15th day of May, 1908, and the 12th day of February, 1909, the 
Distilling Company delivering to the appellee vouchers or receipts 
therefor, with the gauger's certificates attached thereto. The gên- 
erai form of thèse so-called warehouse receipts, was the same in this 
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as in tKe former case, and as in the trade generally. For want of 
a better name, we vvill refer to them hereafter as whisky certificates 
or vouchers. A copy of one of them is as follows: 

Sériai Wine Proof Date 

Nos. Gai. P. F. Gai. Inspection. WitMrawn, 

1.'265 4419 100 Feb. 5, 09 

1266 4573 " " " " 

1267 4727 " " 9 " 

1268 4445 " " " ** 

1269 4619 

Total 22783 

Gauged iby A. C. Barnliart, V. S. Gauger, 23 District. 
No. . , 5. 

United States Internai Revenue, Bonded Wareliouse of Foxtown Dlstllllng 
Co. No. 27, 23rd District Pa. 

Youngwood, Pa., February, 1909. 
This certifies tUat I hâve In this Distillery Warehouse Five Barrels of 

Whlskey branded 

Fo.ictown Rye Whlskey. 
Sériai Nos. 1265-1269 Inclusive and to be delivered to J. M. Selden Co. or 
order, on return of this Warehouse Recel pt and the payment of tax and 
charges due thereon. Storage on sald whlskey from Feb. 12 — 09 at 5 cents 
per barrel per month. Loss or damage by fire, the éléments, leakage, evap- 
oratlon or unavoidable accident at ovvner's risk. Outage guaranteed uot to 
exceed the tarife bill of 1894. 
No allowance af ter 7 years. 

Stored In Warehouse No. Foxtown Dlst. Co. B. 

T. i^_ Johnson, Prop. 
[Indorsed:] J. M. Selden Co., 

J. M. Selden, Treas. 

On June 15, 1909, a voluntary pétition in bankruptcy was pre- 
sented by the partners constituting the Foxtown Distilling Company, 
upon which pétition, on the same day, the said petitioners were ad- 
judged bankrupts, individually and as a partnership, and an ordei; 
made ref erring the case to the référée for further proceedings. Also, 
on the same day, the appellant, Boarts, was appointed receiver of the 
bankrupt's estate. On July 21st, upon the pétition of the appellee, 
Selden & Co., a rule was granted on the receiver to show cause why 
he should not dehver to the petitioner the whiskies claimed by them 
under the purchase and sale hereinbefore recited. The rule was 
referred to the référée, as spécial master, to take testimony and make 
report, and on March 28, 1910, the référée reported recommending 
that the rule be made absolute, and that the whisky stored in the 
warehouse be delivered to the appellees, as the proper owner thereof, 
upon payment of ail taxes and storage charges due thereon. This re- 
port was confirmed nisi, April 1, 1910, by the court below, and after- 
wards became absolute. 

The facts stated in thèse appeals présent, in the iirst case, the ques- 
tion whether the transaction between the Miller Distilling Company 
and the Bank was a valid and binding pledge of the whisky in bond 
as against the trustée in bankruptcy of the Miller Distilling Com- 
pany, and, in the second case, whether the transaction between the 
Foxtown Distilling Company and Selden & Co., the claimant of the 
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whisky, was a valid and binding sale against the trustée in bankruptcy 
of the Foxtown Distilling Company. It should be premised that the 
records disclose that the pledge in the one case and the sale in the 
other were for value, and without fraud in fact, and were both made 
more than four months before the pétition in bankruptcy was filed. 
Assuming that it is not material that the Bank, in asserting its right 
as pledgee, became the owner of the articles pledged two days after 
the pétition in bankruptcy was filed, it is not controverted that the 
principles applicable in both cases are the same, and are those estab- 
lished by the law of Pennsylvania, as to sales of personal property. 
[1] It is interesting, if not important, to observe that the laws in 
most, if not ail, of our states, which make delivery of possession, ac- 
tual or symbolical, necessary to a valid sale as against creditors of 
the vendor, and subséquent purchasers from him, may be referred to 
the substance or policy of the statute of 13 Elizabeth, c. 5, and to the 
development of the policy of that statute in the décisions of the Eng- 
lish courts. It was a statute intended — 

"for the avoidlng and abolishing of feigned, eovlnous, and fraudulent fecîC- 
ments, gifts, grants, aliénations as well of lands and tenements as of goods 
and chattels devlsed and contrived of malice, fraud, covin, collusion or guile, 
to the end, purpose and Intent to delay, hinder or defrand creditors." 

The aliénations which it denounced as illégal, are those which are 
feigned and covinous and devised to the end, purpose and intent to 
delay, hinder and defraud creditors. That the statute referred to 
actual fraud, is pointed out by Lord Mansfield in Cadogan v. Ken- 
nett, Cowp. 432. He is quoted in Benjamin on Sales, as saying that — 

"the principles and rules of the common law, as now unlversally known and 
understood, are so strong against fraud in every shape, that the common law 
would hâve attained every end proposed by the statutes 13 Eliz. c. 5, and 2T 
Eliz. e. 4." 

And he adds: 

"Thèse statutes cannot rerelve too libéral a construction, or be too much 
extended in suppression of fraud." 

Benjamin says, the question of fraud is treated by the English 
authorities as a question of fact for the jury, even where the vendor 
remains in possession, although he had previously stated that the dé- 
cision of Buller, J., in Edwards v. Harben, 2 T. R. 587, "that if there 
be nothing but the absolute conveyance without the possession, that, 
in point of law, is fraudulent," has never been overruled, and that 
it may be assumed that the law would be held to be the same at the 
présent time. The learned author concludes that the English author- 
ities — 

"sufReiently establish the proposition that the continued possession by the 
vendor of goods sold, is a fact to be considered by the jury as évidence of 
fraud, and is not in law a fraud per se." 

The annotator to this learned author has grouped the décisions in 
a large number of states, as having adopted the English rule in this 
respect, and the décisions from a smaller group of states, in which 
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Pennsylvania is încluded, as having adopted the rule in Edwards v. 
Harben : 

"That if there be nothlng l)ut the absolute conveyance without tbe posses- 
sion, that, In point of law, is fraudulent." 

The significance, however, of the foregoing référence to the origin 
and growth of the law as to sales of personal chattels in England and 
in this country, is that, whether rétention of possession by the ven- 
dor be évidence of fraud in fact, to be submitted to the jury, or fraud 
in law, it is in both cases the bald, naked, and unexplained possession 
of the vendor that is meant. Even a bona fide rétention of posses- 
sion by a vendor tends to the promotion of fraud, where the natural 
accompaniment of a bona fide sale would be a change of physical pos- 
session f rom the vendor i;o the vendee. The policy of the law, as it 
has developed in England and in this country since the statute of 13 
Elizabeth, founded upon practical expérience of human affairs, is 
embodied in the proposition that the mère rétention of a physical 
possession, which is the ordinary accompaniment and indicium of own- 
ership, and which the vendor can transfer to the vendee, is either 
prima facie évidence of fraud, or fraud per se. The very statement 
of this rule, however, implies the qualifications that may be imposed 
upon it by the varying circumstances of particular cases. In Penn- 
sylvania, where this rule is undoubtedly established, many such qual- 
ifications hâve been recognized. Such cases are, for the most part, 
outside the rule as above stated, rather than qualifications of or ex- 
ceptions thereto. 

Mr. Justice Gibson, speaking for the Suprême Court of Pennsyl- 
vania, in Clow V. Woods, 5 Serg. & R. 277, 9 Am. Dec. 346, said : 

"The Stat 13 Eliz. does not, in words, déclare a conveyance of goods fraud- 
ulent, where the vendor retaiiis possession ; but in gênerai ternis renders 
void ail conveyances niade to the end, purpose and Intent of defrauding cred- 
itors. Hence, it beconies incumbent on the courts to détermine, from ail the 
circumstances of the case, whether the conveyance be or be not made with 
a fraudulent intetition ; and in judging of that, It is held, that any neglect in 
leaving the vendor in possession, Is fraudulent within the statute. The gên- 
erai rule is, that the possession must be transferred to the purehaser ; and 
to this, I propose to examine such exceptions as hâve been urged." 

After discussing, without approval, some alleged exceptions to the 
rule, he says; 

"It is necessary, not only that appearances should agrée with the real state 
of things, but also, that the real state of thlngs should be honest and consist- 
ent with public policy, and that it alïord no unnecessary f acllity to déception. 
* * * But I take it, where the motive of the sale is merely security to the 
vendee, and the owner is perniltted to retain ail the visible marks of owner- 
ship, for no other reason than the convenience of the parties, the coutract 
will be void, although the reàsons for the arrangement be inserted, and the 
possession be consistent with the deed. * * * The, Inclination of my niind 
Is to give the statute a libéral, perhàps an enlarged éonstruetion, by putting 
the rule, requlring a change of possession, on gromids of public policy, and 
confining its exceptions to those cases, where, in the very nature of the trans- 
action, possession either could not be delivered at ail, or, at least, without 
defeating fair and honest objects, intended to be effected Tay and which con- 
stituted the motive for entering Into the contraet. Where possession has been 
wlthheld pursiiant to the ternis of the agreeraent, some good reason fî»r the 
arrangement beyond the coiivenience of the parties should appear." 
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In McKibbin v. Martin, 64 Pa. 352, 3 Am. Rep. 588, Mr. Justice 
Sharswood, speaking for the Suprême Court of Pennsylvania, refers 
to the case of Clow v. Woods, supra, as the — 

"Magna Cliarta of our law upon this subject. The principles settled in that 
case bave been reco.çnized and affirmed by a bead roll of subséquent déci- 
sions which it would be a mère affectation of learning to cite. Witliout ad- 
verting to other points, it established that rétention of possession was fraud 
In law, vvherever the subject of the transfer was capable of delivery and no 
honest and falr reason could be assigued for the veudor uot giviug up and 
the vendee taUing possession." 

He quotes Chief Justice Gibson, as follows: 

"As remarked by an éloquent writer, thèse statutes of Klizabeth produee 
tbe most bénéficiai effects, by placing parties under a disability to commit 
fraud, in requiring for tlie characteristlcs of an honest act sueh circumstanc- 
es as none but an honest intention eau assume : and they seem to bave been 
expressed in gênerai terms purposely to leave room for a large interprétation 
by the judges who. in aceordance with the spirit rather thnn the words, hâve 
engrafted on them snch artiticial presumptions and légal intendments as are 
ordinarily subjects of judieial construction." 

The learned judge aftervvards cites, by way of illustration, cases 
in which the law has been interpreted in aceordance with its real 
meaning, and says: 

"But it often happena that the subject of the sale is not reasonably capable 
of an actual delivery, and tben a constructive delivery will be sufiicient. As 
In the case of a vessel at sea, of soods in a vearehouse, of a kiln of bricks, of 
a pile of squared tlmber in the woods, of goods in the possession of a factor 
or ballee, of a raft of lumber, of articles in the process of manufacture, where 
it would be not indeed impossible, but injurious and unusual to remove the 
proijertj' from where it happeus to be at the time of the transfer." 

The spirit of thèse admirable statements as to the law governing 
sales of Personal chattels in Pennsylvania has not been departed from 
in subséquent décisions of the Suprême Court, but they hâve been 
applied with intelligent récognition of their philosophy to the changed 
conditions of business, brought about by increasing population, wealth 
and commercial activity. In Crawford v. Davis, 99 Pa. 576, Mr. Jus- 
tice Mercur uses this language: 

"The gênerai rule is, that the sale of Personal property is not good against 
the creditors of the vendor, unless possession be delivered by the vendor in 
aceordance with the sale. In determining the kiiul of possession necessary to 
be given, regard must be had, not only to the character of the property, but 
also to the nature of the transaction, the position of the parties, and the in- 
tended use of the property. No snch charge of possession as will defeat the 
fair and honest object of the parties, is required." 

This language is repeated in the case of Pressel v. Bice, 142 Pa. 
263, 21 Atl. 813, and the substance thereof in many other cases. In 
a late case, Barlow v. Fox, 203 Pa. 1 14, 52 Atl. 57, the Suprême Court 
said : 

"When by the action of the parties there has been a séparation of the title 
and possession of personnl property, courts will scrutinize the transaction to 
détermine the real intention, and but little regard will be given to tbe form 
which it bas taken or the name by which it is called. The law is libéral in 
uot requiring an actual change of pobsessiuu wheu it will defeat the lawful 
purpose of the parties." 
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In Stephens v. Giflford, 137 Pa. 219, 20 Atl. 542, 21 Ani. St. Rep. 
868, the Suprême Court said, what is especially noticeable in its ap- 
plication to the présent case: 

" * * * The duty of the purchaser wîis affected by the nature of the 
transaction, and that a delivery in accordance with the usages of the trade 
or business in which the sale was made, was a sufficient delivery." 

And in the very récent case of White v. Gunn, 205 Pa. 229, 54 Atl. 
901, Mr. Justice Brown has, with great clearness and full appréhen- 
sion of the spirit of the law in this regard, said : 

"What, however, would be a sufficient delivery of possession and rétention 
of it in one case nilght not be in another ; and in saying that the rigor of the 
rule requirlng the purchaser to take and keep possession of property pur- 
chased by him has been relaxed, nothlng more was meant than that the law 
does not hâve or set up an unbending test of the sufliciency of delivery and 
rétention of possession to be applied to ail «ises, but that, in passing upon 
the suffielency of possession taken by the purchaser in any partleular case, 
there must be taken Into considération the character of the property, the use 
to be made of it, the nature and object of the transaction, the position of the 
parties and the usages of the trade or business." 

There are many other cases which it would be a work of superero- 
gation to cite. It sufSces to say that the law of Pennsylvania in 
respect of the question we are now considering, is settled by a line 
of cases extending through nearly a century. Starting with the policy 
of the statute of Elizabeth, for the circumvention of fraud and deceit 
in sales of personal property (which nowhere in terms refers to ré- 
tention of possession by a vendor), it has wisely developed the spirit 
of that statute and evolved the salutary rule, that where there is 
nothing in the case but the rétention of a physical possession by the 
vendor, which he is capable of delivering to the vendee, such réten- 
tion is fraud per se, and not merely évidence of fraud, even thotigh 
there be nothing inconsistent with the most perfect honesty. But 
this rule is not applied by the courts of Pennsylvania to cases where 
the inhérent nature of the transaction and the attendant circumstances 
are such as to preclude the possibility of a delivery by the vendor, 
that would be consistent with the avowed and fair purpose of the sale, 
or where the absence of a physical delivery is excused by the usages 
of the trade or business in which the sale was made. Thèse exceptions 
(as they are sometimes called) to the rule, of not divorcing possession 
from title to personal property, are generally recognized by the courts 
both in this country and in Éngland ; and in Pennsylvania, the line 
of démarcation between the cases which do or do not fall within the 
rule, has been laid down by the courts with singular clearness and 
précision. 

[2] Tested, then, by the law of Pennsylvania, as we hâve stated 
it, what is the légal character of the transactions presented by the 
cases with which we are hère concerned? The following facts seem 
to be clearly established by the records before us: 

The whisky was not so in the physical possession of the DistilHng 
Company, as to render possible a delivery at the time that the pledge 
was made in the one case and the sale in the other, consistent with 
the avowed and fair purpose of the transaction. The facts in sup- 
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port of this proposition must be examined with some care, as the 
contrary bas been contended with much force and ability. 

The excise tax on whisky is one of the most fruitful sources of 
revenue possessed by the fédéral government, and the internai revenue 
laws and the treasury régulations made in pursuance thereof, provide 
for and safeguard its collection with the most scrutinizing care and 
particuiarity. It is well known that a marketable product is not the 
resuit of mère distillation of the liquor from grain or fruit. In fact, 
its change into such a product may be said to be hardly begun when 
it makes its appearance in the tank or cooling vats. It requires to be 
skillfully cared for and ripened, and for the ripening process it is 
necessary that the whisky should be stored in wood for several years. 
The tax on whisky is remarkable and distinguished from other excise 
taxes, by the fact that it is in amount many times the cost of the 
whisky itself, the tax of $1.25 a gallon being about five times the 
ordinary value of the whisky at the still. It is manifest that this ex- 
traordinary tax could not be collected on the whisky as it cornes from 
the still, or when it is first put in barrels, without hardship to the 
distiller or ovvner so great as to discourage its manufacture or confine 
such manufacture to persons or corporations of great wealth. It was 
necessary, or at least very désirable in the interest of the public 
revenue, that reasonable opportunity should be given to the distiller, 
to allow the product of his distillery to become marketable by the 
ripening process alluded to, before he was called upon to pay the tax. 
As this involved quite a number of years, the government, for the 
convenience of the distiller, as well as for the protection of its own 
revenue, has provided by law for the custody and control of the 
whisky from the time it leaves the still until, being properly aged, it 
has become marketable, or until it is convenient for the distiller or 
owner to pay the tax thereon and withdraw the same from such 
custody. Where the amount of the tax is so much out of proportion 
to the value of the whisky, a great temptation is presented to évade 
the payment of the same. To guard against this, the government, by 
most carefully framed provisions of law and régulation, takes charge 
of the liquor from the time it issues from the still until it is with- 
drawn from its custody by the distiller or owner, upon payment of 
the tax. Thèse provisions of law are most minute and occupy many 
sections of the Revised Statutes. Of thèse, it may be well to recite 
in full the following (U. S. Comp. St. 1901, pp. 2122, 2124) : 

"Sec. 3271. Every distiller shall provide, at his own expense, a warehou.se, 
to (je situated on and to constitute a part of his distillery prenii.ses, and to 
lie used only for the st<n'age of dÎKtilled spirits of hi.s own manufacture nntil 
the tax thereon shall hâve been paid; hut no dwelUng house shall be used for 
Kueh purpose. and no door, wiudow. or otht'i' oiienins; shall be niade or per- 
niitted in the walls of such warelionse leadinç 'nto the distillery or into any 
other room or bnildins : and such warehouse, when approved by the Coni- 
niissiouer of Internai Revenue, on report of the Collector. is herehy declared 
to be a bonded warehouse of the Tlnited States, to he known as a distillery 
warehouse, and shall be nnder the direction and control of the collector of the 
district, and in charge of an internai revenue .store-keeper, assigned thereto 
by the Coniniissioner. 

"Sec. 3273. The store-keeper assigned to any distillery warehouse shall 
also hâve charge of the distillery coamected therewith ; and every store- 
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keeper shall hâve charge of the warehouse to wMch he Is asslgned, and of 
such disfillery, under the direction of the collector controlllng the same. 

"Sec. 3274. Every distillery wiirehouse shall be in the joint custody of the 
store-keei>er and the proprietor thereof. It shall be Uept securely locked, aud 
«hall at no time be unlocked, or opened, or remain open, unless in the prés- 
ence of snch store-keeper, or other person vvho maj' be designated to act for 
hini, as provlded by law ; and no articles shall be received in or delivered 
from sucli warehouse except on an order or permit addres.sed to the store- 
keeper and signed by the collector having control of the warehouse." 

Whenever, in the opinion of the Commi^ssioner of Internai Revenue, 
such distillery warehouse is unsafe or unfit for use, he may discon- 
tinue such warehouse and require the merchandise therein to be trans- 
ferred to such other warehouse as he may designate. Such transfer 
shall be made under the supervision of the Collector, or such officer 
as may be designated by the Commissioner, and the expense thereof 
shall be paid by the owner of the merchandise. Section 3272 (U. S. 
Comp. St. 1901, p. 2123). In this warehouse, spirits may remain for 
eight years, and they may be bottled after four years, but not bef ore, 
and may be withdrawn at any time, upon the payment of the tax and 
charges. Act Aug. 27, 1894, c. 349, § 57, 28 Stat. 566 (U. S. Comp. 
St. 1901, p. 2145). As said by the learned judge (McPherson) of 
the court below, the warehouse is theoretically in the joint custody of 
the store-keeper and the proprietor, but, in fact, the control of the 
store-keeper is complète and practically exclusive. The lock is put 
on by the government and the key is in the store-keeper's possession. 
The warehouse must not be unlocked or opened, or remain open, 
except in the présence of the store-keeper, or his lawfully designated 
représentative, and no articles may be received or taken out, except 
by the Collector's order, addressed to the store-keeper. Section 3274. 
Revenue officers may, at any hour of the day or night, enter the 
building to examine, gauge, measure, and take account of the spirits. 
Section_3276 (U. S. Comp. St. 1901, p. 2125). Immediately upon 
distillation, the spirits must be placed in a warehouse in casks or 
packages, as provided by law, and shall thereupon be gauged, proved, 
and marked by an internai revenue gauger, who shall eut on the cask 
or package containing such spirits, in a manner prescribed by the 
Commissioner, the quantity in wine gallons and in proof-gallons of 
the contents of such casks or packages. The same shall be eut on 
the head of such cask — 

"and the gauger shall, in the présence of the store-keeper of the warehouse, 
place upon the head of the cask or package an engraved stamp, vvhich shall 
be signed by the Collector of the district and the store-keeper and gauger." 

Written upon the stamp must be the number of proof-gallons, the 
name of the distiller, date of receipt in the warehouse and the sériai 
number of each cask or package. This stamp must be signed by the 
United States store-keeper and by the United States gauger. Section 
3287 (page 2130). As a matter either of régulation or of practice, 
a gauger's voucher or certificate containing thèse particulars is de- 
livered to the distiller. In the last of the cases at bar, the master 
finds that the United States gauger gave the paper certifying to the 
receipt, inspection, gauging and marking of the barrels of whisky in 



TANET V. PENN NAT. BANK 699 

question, and he finds in addition that there is a blank space left in 
this document in which may be noted withdrawals of the whisky. 
The same is true aiso as to the certificates in the first case. It was 
stated without contradiction in the course of the testimony, at the 
trial in the latter case, that without conspiracy with the gauger, thèse 
receipts could not be dupHcated. There are heavy penalties for re- 
moving spirits from the warehouse, except as provided by law, and 
thèse penalties may be inflicted, although no intent to defraud may 
exist. 

It is found as a fact in both cases, that the whisky in question was 
in such bonded distillery warehouses of the United States, as above 
described, at the time it was pledged or sold as hereinbefore stated, 
and under the control and custody of the officers designated by law. 
That such control was exclusive, is apparent from the provisions of 
the law as above pointed out, and it seems little less than absurd to 
say that the distiller was in possession of this property, when he 
could hâve been put in prison if he had attempted to take possession 
of it. It was property thus situated and circumstanced, that the 
pledgor in the one case intended to pledge and believed that he was 
pledging, and the vendor in the other intended to sell and beHeved 
he was selling, and the légal title to which the pledgee and vendee, 
respectively, had good reason to believe they had received. It is true, 
they relied largely upon the transfer of the so-called warehouse re- 
ceipts, but attached to thèse receipts were the gauger's certificates, 
specifying by sériai number and brand the particular barrels of whisky 
that were the subject of the sale, and nothing required by such a sale 
or pledge was left undone by vendee or pledgee. At common law, 
sales of Personal property do not require to be documented, though 
documents, such as bills of sale and warehouse receipts, may be con- 
venient évidence of such a sale. 

We think the transactions hère under considération, between the 
pledgor and pledgee and the vendor and vendee are quite within the 
spirit and meaning of the rule as to sales of personal property, es- 
tablished by the décisions of the Suprême Court of Pennsylvania. No 
aspersion is attempted to be made of the perfect good faith obtaining 
in each case. To ail the world, but especially to those engaged in the 
business of distilling and of buying and selling whisky, it was apparent 
that the physical custody and control of the whisky hère in question 
was not in the distiller and vendor, but in the revenue officers of the 
United States, and in neither case was the distiller capable of making 
physical delivery to his pledgee or vendee. Ail those doing business 
with thèse distillers, including creditors, were bound to take notice 
of this notorious physical fact and were put upon due inquiry, and had 
imposed upon them the duty of self-protection, as to the title of the 
goods so situated. It was a situation created and established by a law 
of the United States, of which ail persons, creditors as well as others, 
were presumed to hâve had knowledge. 

It is true that in thèse cases there had been no technical bailment of 
the goods sold or pledged, and some confusion of mind and embar- 
rassment at the argument seems to hâve resulted from the attempt 
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to liken tîie deposit of thèse goods in a distiller's bonded warehonse 
to a common-law bailment, wliere the bailee assumes a definite duty 
to the bailor, or his transférée. But the courts of Pennsylvania, as 
well as elsewhere, hâve not concerned themselves with technicalities, 
or allowed themselves to be embarrassed by the mère names of things. 
It does not matter whether this custody by the government's officiais 
be classified as a bailment, or not. The real question is, whether the 
goods, at the time the sale and pledge were made, were out of the 
possession of the vendor and in the possession of another for a lawful 
purpose, recognized as such, not only by the vendor and vendee, but 
by ail engaged in that business. The physical possession was not 
transferred, because it was out of the power of the vendor to transf er 
the same, without the payment of a tax many times the value of the 
goods sold, one of the very objects of the law providing for the 
government's custody of the whisky presumably being that the pay- 
ment of the tax might be deferred for a number of years without 
interfering with the right to transfer the property therein. 

This brings us to the not unimportant considération, that founded 
upon this statute of the United States, and in promotion of its gênerai 
purpose, the custom and usage, of which thèse records compel us to 
take notice, has grown up in the trade, to freely buy and sell whisky 
in such bonded distillery warehouses, such sales being evidenced by 
the delivery of thèse storage certificates and so-called warehouse re- 
ceipts, in lieu of the physical possession which the distiller or owner 
is incapable of delivering without a surrender of the privilèges the 
statute was intended to provide. In his opinion in the Taney Case 
(176 Fed. 606), the learned judge (McPherson) of the court below 
finds as a fact that the évidence leaves no doubt upon the point, that 
it is the unbroken custom of the trade to treat thèse storage certifi- 
cates as completely équivalent to the spirits themselves, and to sell 
or pledge them freely and without question. In so far as the custom 
sanctions the underlying sale and purchase of whisky thus situated, 
and recognizes thèse certificates and so-called warehouse receipts as 
évidence thereof, the custom is reasonable and within the philosophy 
of the rule which dispenses with the necessity of delivery of physical 
possession, where the possession is not in the vendor but in a third 
person for a lawful purpose, and the non-delivery is consistent with 
the honest intent and object of the sale. So that, even if this custom 
of the trade of long continuance, and reasonable in itself, were in 
some particulars inconsistent with the gênerai rule of law, but not 
conflicting with any settled public policy, it might settle the question 
in hand. From what we hâve said, it is apparent that it is not incon- 
sistent with either public policy or public law in the state of Pennsyl- 
vania. 

[3] The contention has been strenuously made^ that the certificates 
and receipts in controversy are documents of a statutory origin, and 
that their force and efïect involve the construction of a statute of the 
State of Pennsylvania. The statute referred to is the act of Septem- 
ber 24, 1866. 1 Purd. Dig. (13th Ed.) p. 393. It provides that: 

"Warehouse receipts given for goods, wares and merchandise * * • 
Btored or deposited with any warehouseman, wharfinger or other person la 
this State • ♦ • shall be negotiable and may be transferred by endors»- 
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ment of said receipt or tlll of ladlng ; and any person to whom sald receipt 
or bill of lading may be so transferred shall be deemed and taken to be the 
owner of the goods, &c. therein specified, so as to give security and validity 
to any lien created on the same." 

It further provides that: 

"No prop«rty on whlch said lien may hâve been created shall be dellvered 
by said warehouseman * * » except on the surrender and cancellation of 
said original receipt or blll of lading." 

It is plain that thèse provisions of the statute hâve to do with 
ordinary bailments with public warehousemen or other persons re- 
ceiving goods in custody from another as a matter of business, and 
giving receipts therefor. If this statute accomplishes anything, it is 
to render certain the légal character and negotiability of such ware- 
house receipts as it describes, and to enforce the performance of the 
duties undertaken by the warehousemen. The relative rights of bailor 
and bailee and of warehousemen in gênerai are well established and 
settled by the common law. For the purposes of the transactions 
referred to in this statute, the bailee or warehouseman must be a 
third and independent person between the bailor and the purchaser or 
pledgee to whom the receipts are delivered. The statute does not 
authorize a man to become his own bailee or his own warehouseman, 
and the courts hâve frowned upon any attempt to allow him to as- 
sume that position. Security Warehousing Co. v. Hand, 206 U. S. 
415, 27 Sup. Ct. 720, SI L. Ed. 1117. 

In the case of Bank v. Jagode, 186 Pa. 556, 40 Atl. 1018, Chief 
Justice Mitchell, speaking for the Suprême Court of Pennsylvania, of 
the provisions of this act, said : 

"But, in order to hâve this effect, the requisites of the statute must be 
eomplied with, and plainly the flrst of thèse Is, that there must be a receipt 
issued from a bona flde warehouse. * * • Thèse provisions plainly con- 
template that the warehouseman shall be one engaged in the business, and 
also that he shall be another than the owner of the goods. A large part of 
the security of the holder of the receipt for the actual production of the 
goods wEen called for is the business interest and good faith of the ware- 
houseman, and the pénal conséquences of any breach of duty by him. This 
security would be greatly dlminished, if not rendered worthless, if any owner 
eould choose to say his goods were on storage with himself and issue re- 
ceipts which should pass from hand to hand for value, whlle the goods re- 
mained under his own control, or subject to levy by his creditors." 

It is plain that the papers which accompanied the gaùger's certificate, 
and which were delivered by the distiller to the pledgee or the vendee, 
were framed with a view of placing the purchaser in a situation in 
which he could avail himself of the provisions of this warehouse law. 
But, as we hâve just seen, the distiller could not become his own 
warehouseman, and we think it must be apparent from our previous 
discussion of the United States statutes in regard to distillery ware- 
houses, that it was not intended to place the government, through 
its officers or agents, in the position of a warehouseman for the 
distiller. It is true, that by régulation or practice, the gaùger's cer- 
tificate is given to the distiller, but neither the gauger nor inspecter 
assumes thereby the responsjbility of a warehouseman. There is 
no voluntary act of bailment on the part of the distiller, nor contrac- 
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tuai relation assumed by the officers designated to secure the revenue 
tax due the government. The relation between the distiller and the 
officers of the government in custody of his whisky, is sui generis. 
It is prescribed by law and is not contractual. But a situation is 
thereby created, as above described, which in our opinion brings both 
of the cases before us within what we think is the well-settled rule 
of law in Pennsylvania, permitting under certain circumstances a 
valid sale of personal property, as against creditors, to be made in the 
absence of a physical delivery of the property sold. 

This court has recently, in the case of the Fourth Street National 
Bank v. Millbourne Mills Co., Trustée, 172 Fed. 177, 96 C. C. A. 
629, 30 L,. R. A. (N. S.) 552, had occasion to consider and administer 
the law of Pennsylvania in regard to sales of personal property with- 
out delivery of possession. In that case as in thèse, the question arose 
between the trustée of a bankrupt corporation, representing its credi- 
tors, and the claimant of certain goods in the hands of the trustée, 
under a pledge made by the bankrupt company more than four months 
prior to the bankruptcy. The learned counsel for the appellants in the 
cases now before us has relied upon that case as supporting the con- 
tention as to the invalidity of the pledge and sale of the whisky in 
question as against trustées in bankruptcy. The cases, however, 
are entirely différent, and the facts and circumstances of the case 
cited will serve to illustrate and emphasize the position taken as to 
the cases at bar. The Millbourne Mills Company, as a security for a 
loan from the Fourth Street National Bank, prior to the adjudication 
of bankruptcy, attempted to make certain pledges to the bank of grain 
and flour in store at its mills. The company issued certificates after 
the manner of warehouse receipts, of the quantity of thèse commodi- 
ties on hand, stating that it held them subject to its order, and indorsed 
the same to the bank, the property, however, remaining in the posses- 
sion and under the control of the company, and there being nothing 
outside of the certificates to indicate the right of the certificate holders 
to it. The barrels of flour called for in the certificate were kept to- 
gether in the company's mills, but were not segregated or marked in 
any other way than by occupying a certain position on the floor of one 
of the mills, between certain posts. No agent or servant of the bank 
had any custody, control or supervision of this flour, nor was there 
anything to indicate that it differed, as to title, in any respect from 
other goods of the same kind in the said mill, except as above indi- 
cated. The grain called for in the certificates was grain in certain 
tanks, which were constantly being filled and drawn from and refilled, 
as the business of the Milling Company required. It was a bald case 
of rétention by the pledgor of the possession of goods capable of de- 
livery, and without any reason for the non-delivery, except the con- 
venience of the parties. By express provision of the bankruptcy act, 
the trustée is vested with the title of the bankrupt, as of the date of 
adjudication, to ail property which, prior to the filing of the pétition, 
might hâve been levied upon and sold under judicial process against 
him, and as such, the grain and flour there in question was decided 
to be such property. In the cases at bar, however, the whisky is so 
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completely in the government's actual control and possession, that it 
cannot be levied upon by judicial process in the hands of a sheriff. 
This was decided in McCullough v. Large (C. C.) 20 Fed. 309, by 
Mr. Justice Bradley and Judge Acheson. What we hâve already 
said as to the facts and circumstances of the cases at bar, indicate 
the différence of the two situations, and it is not necessary to further 
dwell upon them, after the clear and satisfactory discussion of the 
same by the learned judge (McPherson) of the court below. 

As the reason for the rule making f raudulent, as against creditors, 
transfers of personal property, unaccompanied by actual delivery, 
is based upon the poHcy of preventing the fictitious crédit permitted 
by allowing possession to remain in the debtor, it is pertinent to re- 
mark, in regard to a situation which, under the laws of the United 
States is, as we hâve said, sui generis, that, as the creditors of the 
Distilling Company had no access to the interior of the warehouse, 
fhey could not claim to hâve been misled to their injury. They can- 
not be deemed to hâve given crédit upon the faith of whisky in a 
warehouse of which they had no means of ascertaining the contents. 

Of course there is a possibiHty of fraud, if a dishonest distiller, 
with or without collusion with a government officiai, makes a second 
sale or second pledge of the same property. But, as said by the 
court below, this possibiHty has no bearing upon the question now 
under considération. There is no dispute at présent between two 
persons, both of whom are innocent purchasers or pledgees, the ques- 
tion being, whether any innocent purchaser or pledgee of a bonded 
warehouse receipt can get a good title to the whisky without taking 
actual possession. For the reasons above stated, we are of opinion 
that the trustées' rights to the whisky hère in question are not superior 
to those of the appellees, as bona fide holders for value, prior to the 
adjudication of bankruptcy, and the decrees of the courts below in 
both cases are hereby affirmed. 



JEXNINGS et al. v. DAVIS. 

(Circuit Court of Appeals, Fourth Circuit. May 13, 1911.) 

Ko. 1,01.0. 

1. Mines and Minerals (p 121") — Degbees of Care — Opebation of Pipe 

LiNB. 

Tlie owner of a pipe line used for tlie transportation of petroleum, 
tlie escape of oil from wiiicli niay cause damage to tlie property of others, 
Is not bound to the exercise of such a high degree of care as will abso- 
lutely prevent the leakage of sueh oil under any circumstances, but the 
nieasure of care requlred. as in ail other cases, is that which would be 
exercised by a man of ordinary prudence under the same circumstances 
and conditions if the whole risk vvere his own. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 121.*] 

2. Mines and Minebals (§ 125*) — Evidence — Happening of Accident. 

The mère fact that leakage in an oil pipe line was caused by the blow- 
ing ont of a rubber gasket between the two parts of a joint does not 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r lodexea 



TOf 18T FEDERAL BBPORTEIt 

constitute évidence of négligence In the construction or opération of the 
pipe Une or in the quality of the materials used, and the owner cannot 
be held liahle for damage caused to the property of another by such 
leakage wlthout évidence of négligence in one or the other of such par- 
ticulars. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 125.*] 

3. Mines and Minbrals (§ 121*) — Pipe Linb — Négligence. 

PlalntifE owned buildings near défendants' pipe Une, one of which was 
occupied by a third person as a blacksmlth shop. The blowing out of a 
gasket from a pipe joint in the evening caused a lealiage of oil which 
spread over the ground around and under plaintlfPs buildings. When 
the blacksmith came to his shop in the morning there was oil under it, 
the floor being two feet from the ground, and also in front where he 
was compeUed to walk through it. He started a flre, heated a pièce of 
iron, and eut ofC a pièce on the anvil, and allowed such pièce, which was 
red hot, to fall through a crack in the floor where It set flre to the oil 
and plaintifC's buildings were destroyed. Held that, aside from any 
question of défendants' négligence, the act of the blacksmith, which was 
that of an independent intervenlng agent, for which défendants were not 
responsihle, was négligent as matter of law, and was the proximate cause 
of plaintifC's loss. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 121.*] 

4. Négligence (| 136*) — Actions — Questions fob Juey — Proximate Cause 

OF Injury. 

While the question of the proximate cause of an injury is ordinarily 
one for the jury, where the évidence Is uncontroverted, and but oue in- 
ference should be drawn therefrom, the question is one of law for the 
court. 

[Ed. Note. — B'or other cases, see Négligence, Cent. Dig. § 300; Dec. 
Dig. § 186.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of West Virginia, at Clarksburg. 

Action by John W. Davis against E. H. Jennings and others, doing 
business under the firm name of the Producers' & Refiners' Oil Com- 
pany. Judgment for plaintiff, and défendants bring error. Reversed. 

Thos. P. Jacobs and Eugène Mackey, for plaintiiïs in error. 
John Bassel (Charles G. Coft'man, on the brief), for défendant in 
error. 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge. This is an action on the case instituted 
in the circuit court of Wetzell county and removed into the Circuit 
Court of the United States for the Northern District of West Vir- 
ginia. The purpose of the action is to recover damages sustained by 
the alleged négligence of the plaintiiïs in error, hereinafter called de- 
fendants, by the destruction of the property of défendant in error, 
hereinafter called plaintiff. The cause was duly brought to trial be- 
fore the court and jury. From a judgment upon a verdict for plain- 
tiff, défendants duly assigned error and brought the record to this 
court for review. 

The facts, in regard to which there was no substantial controversy, 
disclose this case: Plaintiff was on and prior to December 8, 1903, 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the owner of a dwelling used as a boarding house, a barn, and anottier 
house used as a blacksmith shop by some person not under the control 
of plaintiff. Ail of said buildings were located on a farm leased by 
plaintiff in Wetzell county, W. Va. Défendants, résidents of the state 
of Pennsylvania, owned a pipe line used to convey petroleum oil from 
the place of production in Wetzell county to Pittsburg, Pa. They 
maintained a six-inch trunk oil pipe line laid along the north sida of 
the public road upon the same side of which plaintiff, subséquent to 
the laying of the pipe line, built the houses described in the déclara- 
tion. A mile or so west of said buildings, défendants maintained at 
West Grove a pumping station which forced the oil through the six- 
inch pipe into Pennsylvania, its final destination. At about 75 feet 
of plaintiff's house, défendants had inserted a Y joint, into which 
ran and connected a four-inch branch oil pipe line running ofï at an 
angle and in a northwesterly direction to Wileyville pumping station, 
distant about a mile from the Y connection. In the four-inch branch 
line, about five feet from the connection, was inserted a flange or 
joint, the two parts of which were drawn and fastened together with 
bolts, and for the purpose of making a close connection, which could 
not be made with the métal, a thin pièce of rubber — from a sixteenth 
to a thirty-second of an inch in thickness and technically called a 
gasket — was inserted between the faces of the two halves of the 
flange. When the bolts were tightened, the rubber was flattened, and 
the connection made tight and safe. Between the flange and the Y 
connection, in the six-inch main line, was installed a gâte or valve 
operated by a wheel on top, which, when turned, closed the valve and 
stopped the fîow of oil through the four-inch line. Défendants em- 
ployed a man whose duty it was to make daily inspections of the four- 
inch line and of this flange. The Wileyville pump station on the four- 
inch line and the Pine Grove station on the six-inch line could not be 
operated at the same time. The défendants operated the Wileyville 
station during the day, shutting it down about 6 o'clock in the even- 
ing, and operated the Pine Grove station during the night. 

On the night of December 7, 1903, at about 8 o'clock. Mrs. Adams 
who in the absence of plaintiff looked after his boarding house, in 
stepping from the front porch of the house discovered oi! upon the 
ground which came from a leak in the flange. She telephoned the 
operator at Pine Grove station that oil was escaping, and that it might 
resuit in serious in jury or some serions accident. She testified that 
some one at the station at Pine Grove answered, requesting her to 
ascertain where the break in the line was — that she sent three men to 
look for the leak, and they informed her that it was in the four-inch 
line near the junction with the six-inch line — and that she immediately 
telephoned this information to the station, Mr. Maxwell testified that 
he had charge of the barn ; that he reached there about 8 o'clock on 
the night of December 7, 1903, and discovered that oil was escaping 
and running around the house and barn to such an extent that he 
regarded it as dangerous, and at once directed the outdoor lights be- 
tween the barn and the house to be put out and directed that ail lights 
and fires be kept out of the stables and from around the house; that 
187 F.— 45 
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Me at once; telephoned the Pille GrOve station, notifyîngthe men there 
jthatoil was escaping, and that attention should be given the matter 
at once ; that there was danger of burning the property ; and that 
some one answered that they would hâve the matter looked af ter. 
There was évidence on the part of plaintiff that two persons at the 
house heard the pulsating or throbbing of the pump until late at night. 
Défendants' witness, Robert Rynd, testified that he was in the em- 
plo)rment of défendants as pne of the "Connection gang"; that he 
had made it his business to go over that hne every day; that he was 
away on December 7, 1903, at other: work, , and did not get in until 
about 7:30 o'clock; that he went up the line before he.ate supper to 
see that it was ail right; that he went to the place of the leak, found 
oil on the ground; it was caused by the gasket blowing out of the 
flange— -in the four-inch line — about four or iàve feet from the junc- 
tion with the six-inch line; that there was a gâte or valve between 
the flange and the six-inch line. He describes this as: 

"a casting made on the same prlnciple as the valve on a range. It has a 
stem, with a wheel on one end and a si Iding valve at the other end. Wheu 
you turn the wheel and open the valve, the oil goes through, and, when you 
tum it the other way, it closes thë valve, so that nothing can get through. I 
closed the gâte the first thing— tight— with a stick — that is, put a stick in the 
spokes of the wheel so that I could make it tight. It could not leak at ail,; 
it was impossible. The Wileyville pump station is on the four-inch Hue about 
half à mile away— perhaps a little more. This pump was uot working when 
I got to the flange." 

He said that he could not repair the leak that night very well, the 
oil made it dangerous, danger of igniting; that he went there the 
next morning shortly after 7 o'clock to repair the leak, took the line 
apart, took out the bolts, and put in a new gasket, screwed up the 
bolts, and tightened the flange. That, when he tightened up the valve 
the night before it took the pressure oflf the four-inch line. He esti- 
mâtes that about two of three. barrels of oil leaked out before he 
got to the leak ; that he had been going over the Une daily to see that 
it was ail right- — that it was in good condition. He describes the 
gasket as a thin rubber packing — the thinner the better — that goes in 
between the flanges. He says that only a part of the gasket had blown 
out "about the size of a darning needle or may be not so large." It 
was very small — hardly noticeable. He said that there would be no 
throbbing — probably a little "sizzling noise" — just like water being 
forced out of a little hok. The other witnesses introduced by défend- 
ants corroborated this witness in regard to the construction of the 
pipe line, flange, gâte, gasket, and its condition when examined, etc. 
Plaintiff introduced no testimony upon this phase of the case. 

Rynd also testified that he went to plaintiff 's house the next morn- 
ing, saw the oil; that it ran "around below the house and then down 
along the line about 200 feet; that it stopped under the blacksmith 
shop, could see it on the ground and under the shop floor, about 2 
feet from the ground." He also testified that he went to plaintiff's 
house the night of the 7th of December, saw woman there; that she 
told him the oil had been escaping and running under the house ; that 
he knew this from what he saw at the line. "She said she had aiready 
called there, so I made sure and called there myself again to see if 
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they were shut down and they were. I called up Piney Grove." 
Nothing was donc in regard to the oil that night. It was dark at half 
past 7; went there next morning at daylight. The uncontradicted 
testimony showed that on the morning of December 8th, at about 8 
o'clock, the blacksmith, Cross, came to the shop and made a fire in 
his forge, and, for the purpose of shoeing a horse for a customer, 
heated a pièce of iron, placed it upon the anvil and eut off a part of 
it, which fell on the floor, rolled through a crack into the oil under the 
shop, causing a fire which instantly followed the oil up to the barn 
and house, resulting in their destruction in a few minutes. It was 
shown by plaintiff's witness that, in order to get into the shop, he was 
compelled to step over the oil, as it ran under the floor — "it was a 
kind of jelly ail around there" — that Cross came in the same way as 
witness, could not get in any other way. "He had to walk in it to 
get in the shop." 

Winger, défendants' witness, says that he went to the shop about 
the time that Cross came, saw the oil, and told Cross not to put fire 
in his forge; that it was dangerous. 

Bessey, another witness for défendants, says that he saw Cross 
lighting some shavings to start a fire in the forge as he passed the door 
— that he was using a match. "I told him it was not safe to build a 
fire in there until we had gotten the oil from under the shop — he 
turned his face to me and kind of smiled and went right on to building 
the fire." This witness was in défendants' employment. 

Horner, another witness for défendants, says that he heard Winger 
tell Cross not to make a fire in the forge. Plaintiff's witness Hurley, 
who had brought the horse to be shod, says that he was there at the 
time Cross built the fire, and that he did not hear the witnesses tell 
him not to build the fire. Cross was not introduced. 

At the conclusion of the testimony, défendants requested the court 
to instruct the jury to find for défendants, which was refused. De- 
fendants excepted and assigned such refusai as error. Plaintiff asked 
the court to instruct the jury: 

"That, vvhere parties are handllng or transporting substances that are lia- 
ble to cause serions Injury from explosion or by destroying property by rea- 
son of contact with fire, then the duty Is devolved upon the person or persons 
handling or transporting such substances to use a degree of care in proportion 
to the risk or danger attending the handling or transportation of such sub- 
stances." 

Which was given, and défendants excepted and assigned error. 
The défendants requested the court to instruct the jury: 

"If they find that the blaclvsmith, Cross, had knowledge of the existence of 
the oil about and under his shop, and of the danger of building a fire in his 
forge, and having such knowledge, did build a fire in his forge, and beat 
therein an iron until red hot, and eut therefrom a smali pièce, which falling 
through a crack In the fioor, set flre to the oil underneatb. the jury is in- 
structed that such act of the blacksmith was négligence on his part, and was 
the intervening, efficient cause of the flre, and the plaintifC cannot recover, 
and the verdict of the jury must be for the défendants." 

Which was refused, and défendants excepted and assigned error. 
Défendants further requested the court to instruct the jury. 
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"That if they flnd that the liuilding of a flre in the blaeksmîtli's shop and 
the heating thereln of the horseshoe and cutting tlie same ofC and permitting 
the same to fall, in red hot condition, into the eseaped oil on the ground un- 
der the shop and that the flre whlch hurned plaintifC's property ignlted there- 
from, that the said acts of said blaclismitli are the proximate cause of the 
flre, and plaintiff cannot recover." 

This was refused and défendants excepted. Défendants requested 
the court to instruct the jury: 

"That, if they find from the évidence that the négligence of the blaclîsmith 
was the proximate cause of plaintifC's injury and damage, then there can be 
no recovery agaiust défendants." 

This was refused and défendants excepted and assigned errer. 

Other requests for instruction were refused, but, in the view which 
we take of the case, those set forth with the instructions given présent 
the material contention of the défendants. 

[1] The record does not présent the question discussed and decided 
in Rylands v. Fletcher, L,. R., 3 H. L,. 330, as modified by Nichols 
V. Marsland, L,. R., 10 Exch. 255, because no damage resulted from 
the fact that the oil eseaped and run upon the plaintiiï's premises. 
The action is not for damage sustained by the trespàss, but for the 
injury which resuhed from the ignition of the oil on the premises. 
The défendant company was not guilty of a nuisance in maintaining 
its pipe lines. It was engaged in a legitimate business. Hence the 
doctrine of "absolùte care," or, as sometimes expressed, the "wild 
beast" theory, is not applicable. Beven, Neg. 399. Liability is there- 
fore dépendent upon the existence of negHgence, which may arise ei- 
ther by defective construction of the pipe and connections or failure to 
make a proper inspection. The measure of duty in such cases is well 
stated in Gas Co.v. Wellman, 114 Ky. 79, 70 S. W. 49, 1 Am. & Eng. 
Ann. Cas. 64, citing Nichols v. Marsland, supra. "If the person who 
has collected the water has done ail that reasonable care and skill can 
do, he is not liable for damages ovèr which he has no control, and 
that a distinction must be drawn between the keeping bf a tiger or oth- 
er dangerous wild beasts which get loose accidentally or by the fault of 
• others, and a reasonable use of property in a way bénéficiai to the 
community. * * * The authorities lay down the rule that, as 
gas is a useful article, almost indispensable in modem life under many 
circumstances, the manufacture and sale of it is not an illégal act, and 
that the company in supplying this necessity to its customers is bound 
only to exercise such care and skill in its management as the danger- 
ous character of its substance, and the attending ciixumstances, de- 
mand of a person of ordinary prudence." Goodlander Mill Co. v. 
Standard Oil Co., 63 Fed. 400, 11 C. C. A. 253, 27 I^. R. A. 583. It 
will be observed that the learned judge instructed the jury that the 
law imposed the duty "to use a degree of care in proportion to the 
risk of danger attending the handling or transportation of such sub- 
stances." While we are quite sure he did not so intend, the language 
quoted is capable of being interpreted by the jury as calling upon the 
défendant to use such a degree of care to preyent leaks as was neces- 
sary to accomplish that resuit, under ail conditions. The correct rule, 
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as laid down by the Suprême Court of the United States, and by a 
very large majority of the courts of the states,'is that: 

"Négligence has ahvays relation to tbe clreuinstances in which one is 
plaeed, and what an ordinarily prudent man would do or omit in such cireum- 
stances." Charnock v. Texas Pac. Ey. Co., 194 U. S. 432, 24 Sup. Ct. 671, 48 
L. Ed. 1057. 

The standard of duty is that of the conduct of a reasonable and 
prudent man. "The duty is dictated and measured by the exigencies 
of the occasion." Railroad v. Jones, 95 U. S. 439, '24 L. Ed. 506. 
Referring to the authorities, Mr. Justice Field in Nitro Glycérine 
Case, 15 Wall. 524, 21 L. Ed. 206, says: 

"TRe rule deducible from them is that the nieasure of care against accident, 
which one must talce to avoid responslblllty, is that whieh a person of ordi- 
nary prudence and caution would use if his own interests were to be afCected, 
and the whole risk were his own." 14 Am. & Eng. Enc. 936. 

Tested by thèse principles, we think it very doubtful whether any 
sufficient évidence of a breach of duty on the part of défendant is 
disclosed by the record. There is no suggestion that the construction 
of the pipe line or the method of making the connection was improper 
or unscientific ; nor that the gasket was not the usual and proper 
method of securing a perfect and safe connection. Unless the fact 
that it "blew out" as testified to was of itself évidence of either de- 
fective material or unusual pressure, or négligent absence of inspec- 
tion, imposing upon défendant the duty to explain the leakage, or, 
in ôther words, that the fact of leakage brought the case within the 
doctrine of res ipsa loquitur, the plaintiff failed to show any breach 
of duty on the part of défendant. 

[2] We are of the opinion that the mère fact that a leakage was 
caused by the blowing out of the gasket does not constitute évidence 
of négligence in the construction, opération, or quality of the mate- 
rials used. The testimony isiils to discover any négligence in regard 
to inspection, or prompt correction of the condition which caused the 
leak. In this connection défendant requested the court to instruct the 
jury: 

"That, if they shall flnd from the évidence that the blowing out of the gas- 
ket was an unforeseen and u!navoidable accident, they must flud for the de- 
fendant." 

This request was refused, and such refusai is assigned for error. 
The refusai to give this instruction deprived the défendant of a dé- 
fense to this aspect of the case to which it was entitled. It was équiv- 
alent to holding the défendant to the absolute duty to prevent leak- 
age ; in other words, an insurer against accident. Conceding this to 
be true, plaintifï ins.ists that, after defendant's employés were notified 
that the oil had escaped and run upon the premises, the duty was 
imposed to either promptly remove it, or by covering it with dirt to 
prevent its being ignited by the usual and legitimate use of the prem- 
ises. In this we concur. The évidence tends to show, without con- 
tradiction, that it would hâve been impracticable and dangerous to 
interfère with the oil as it had run upon the ground on plaintiff's 
premises during the night. Whether défendant under the circum- 
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stances should hâve placed a watch upon the premises ditring the 
night, is immaterial, as no injury resulted from its failure to do so. 

[3] We are thus brought to consider the determinative question 
presented by the record. Assuming that défendant was negHgent in 
faiHng to cover the oil, or remove it, at the earh'est practicable time, 
and that, by permitting it to remain in the condition described on the 
following morning, it was Hable for any injury to the premises which 
proximately resulted from the condition produced by the présence of 
the oil, the question arises, was the ignition of the oil, under the cir- 
cumstances disclosed, a natural ând proximate resuit of such condi- 
tion, or was it the resuit of the act of an intervening, independent 
agent? Défendants' prayers are based upon the assumption that the 
jury fînd that the blacksmith, Cross, had knowledge that the oil had 
run under the shop, and, with such knowledge, built a fire in the forge, 
heated a pièce of iron, placed it on the anvil, and eut therefrom a 
small pièce which fell upon the fîoor and through a crack therein, 
coming in contact with the oil under the shop ignited it, and thereby 
caused the destruction of plaintifï's property. It will be observed that 
the prayers involve the finding that the blacksmith was not only an 
intervening, independent agent, but that he was négligent, in that he 
knew of the conditions which rendered it dangerous to pursue the 
course which resulted in the injury. The appearance of the oil at the 
time the blacksmith reached his shop early on the morning of Decem- 
ber 8th and his conduct are disclosed by plaintifï's évidence. The only 
controverted testimony relating to this phase of the case is that of 
défendants' witness, wdio says that he told Cross not to make a fire in 
the forge — that. it was dangerous — and the évidence of plaintifï's wit- 
ness, who was présent, and says that he did nOt hear the warning. 
Cross was not introduced. Assuming that no warning was given him, 
we bave the uncontradicted testimony of plaintifï's witnesses that, 
when Cross reached the blacksmith shop, he could not go into it with- 
out seeing the oil on the ground and that "he had to walk in it to get 
into the shop," that he therefore knew the conditions when he made 
a fire, heated and eut the iron. It would seem that no two reasonable 
minds could dififer in reaching the conclusion that this was a danger- 
ous thing to do — <:ertainly the conditions, in the light of which he was 
acting, imposed upon him the duty to use ordinary care to avoid the 
danger of igniting the oil under the shop. Every person on the prem- 
ises recognized and met this duty from the moment the oil was found 
to be on the premises. It would seem to be clear that Cross was guilty 
of négligence. This fact does not, however, necessarily exonerate de- 
fendants. His négligence may hâve been only concurrent with that 
of défendants, and both may be liable. 

The question therefore remains whether the négligence of Cross 
was the proximate cause of the injury — that is, whether his négli- 
gence intervened and insulated the défendants', négligence. In the 
solution of this question recourse must be had to certain well settled 
principles. Every one guilty of négligence is liable for ail damage 
which proximately results therefrom, whether anticipated by him or 
not. The question of reasonable anticipation of the particular injury 
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which his négligent breach of duty produces is not open to liim. 
Where one is guilty of a breach of duty resulting in injury to another, 
to whom he owed the duty, "in the absence of a sufficient and inde- 
p'endént cause opéra ting between the wrong and the injury, the orig- 
inal wrong must be considered as reaching to the eflfect, and prox- 
imate to it." Railroad v. Kellogg, 94 U. S. 469, 24 L. Ed. 256. 
When, however, it is suggested that some independent cause inter- 
vened between the wrong, and the injury complained of, other prin- 
ciples must be invoked. Mr. Justice Strong, in Railroad v. Kellogg, 
supra, States the principle clearly. He says: 

"The question always is: Was there an unbrolîen connection between the 
vvrongful act and the Injury, a continuons opération? Did the tacts cpnsti- 
tute a continuons succession of eyents, so linkecl together as to malce a nat- 
ural whole, or was there sonie new and independent cause intervening be- 
tween the wrong and the injury? It is adniitted tUat the rnle is difficult of 
application, but it is generally held that, in order to %yarrant a iinding that 
aotionable négligence or an act not amounting to wanton wroug is the proxi- 
niate cause of an injury. it must appear that the injury was the natural and 
probaI)le conséquence of the négligence or wrongful act, and that it ought to 
hâve been foreseen in the light of attending circumstances." 

Confusion sometimes arises, and is found, in decided cases, regard- 
ing the doctrine of- anticipated results of négligence. If from my nég- 
ligent act or omission of duty injury results, in the absence of any 
intelligent, responsible, intervening cause, the law attributes the injury 
to my négligence, and I will not be heard to say that I did not antici- 
pate that the particular injury would resuit from my wrongful act or 
breach of duty. In such cases the question is simple and the liability 
easily settled. If, however, between my breach of duty and the in- 
jury, some other agency — either wrongful or otherwise — intervene, 
and I seek to escape liability, and fîx it upon such intervening agency, 
the question arises whether or not I shall be held to bave reasonably 
anticipated the intervention or the existence of the condition, from 
which the injury resulted, and at this point the doctrine of prévision 
or anticipation enters into the problem, or, as said in Kellogg's Case, 
"where there is a sufficient and independent cause, operating between 
the wrong and the injury the resort of the sufiferer must be to the 
originator of the intermediate cause. The inquiry must therefore 
always be whether there was any intermediate cause disconnected 
from the primary fault and self operating which produced the in- 
jury." Kellogg's Case, supra. If the intermediate cause is one which 
the négligent party should hâve reasonably anticipated, it is not "dis- 
connected." Dr. Wharton, after stating the gênerai principle, says : 

"Reserving for another point the considération of conséquences resulting 
from the indefinite extension of vlcarious liability, we may now ask whether, 
on elementary principles, the action of an independent free agent, taking hold 
unasked, of an impulse, started by us, and giving it a new course, productive 
of injury to others, does not make him the juridical starting point of the 
force so applied by him; so far as concerns the party injured? For the spon- 
taneous action of an independent will is neither the subject of regular, nat- 
ural secjuence nor of accurate precalculation by us." Whart. Neg. 138. 

"If the intervening cause be of such a nature that it would be unreasonable 
to expect a prudent man to anticipate its happening, he will not be responsi- 
ble for damage resulting solely from the Intervention." Barrow's Neg. 17. 
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The latest English writer on négligence, after a careful revîew of 
the decided cases, says: 

"The principle that to flx Uabllity for Injuries brought about through a com- 
pUcated state of facts, the last consclous agency, must be sought and the con- 
sidération that, if between tbe agency settlng at work the mischlef and the 
actual mischlef done, there Intervenes a consclous agency whlch mlght or 
should hâve averted mischlef, the original wrongdoer ceases to be llable." 
Beven, Neg. 53. 

_ In Schefïer v. Railroad Co., 105 U, S. 249, 25 L. Ed. 1070, plain- 
tiff's intestate while a passenger was injured in a sleeping car. It 
was allegad that by reason of the injuries sustained he became insane 
and committed suicide. Sustaining a demurrer to the déclaration, Mr. 
Justice Miller said: 

"The suicide of Scheffer was not a resuit naturally and reasonably te be 
expected from the Injury recelved on the train. It was not the natural and 
probable conséquence, and could not hâve been foreseen In the light of the 
clrcùmstances attending the négligence Of the oflicers In charge of the train." 

In Cole V. German, etc., Soc, 124 Fed. 113, 59 C. C. A. 593, 63 L. 
R. A. 416, Sanborn, Circuit Jtidge, in an exhaustive and well sustained 
opinion, says: 

"An injury whlch could not hâve been foreseen, nor rçasonably antlclpated 
Is not actionable, and siich an act is elther the remote cause, or no cause 
whatever of the injury." Fawcett v. Railroad Co., 24 W. Va. 759; Tels v. 
Smuggler Mining Co., 158 Fed. 260, 85 C. C A. 478, 15 L. R. A. (N. S.) 893. 

In Railway v. Çalhoun, 213 U. S. 8, 29 Sup. Ct. 322, 53 L,. Ed. 671, 
Mr. Justice Moody says: 

"The law In its practlcal administration In cases of this klnd regards only 
proximate or Immédiate, and not remote, causes, and In ascertainmg whlch is 
proxlmate and whlch remote refuses to Indulge In metaphysical nlcetles. 
Where in the séquence of events between the original default and the final 
mischlef an entirely and unrelated cause intervenes, and is of Itself sufflclent 
to stand as the cause of the mischlef, the second cause Is ordlnarlly regarded 
as the proximate cause, and the other as the remote cause. Thls Is emphat- 
ically true where the intervenlng cause is the aet of some person unrelated to 
the original actor. * ♦ * If the mlseonduct is of à character whlch, ae- 
cordlng to the usual expérience of mankind, Is calculated to invite or induce 
the Intervention of some subséquent cause, the intervenlng cause will not ex- 
cuse hlm, and the subséquent mischlef wlU be held to be the resuit of the 
original mlseonduct. Thls Is upon the ground that one is held responsible 
for ail the conséquences of bis act whlch are natural and probable, and ought 
to hâve been foreseen by a reasonably prudent man." 

There being no such relation between the blacksmith and plaintiff 
as would make the latter responsible for the former's négligence, there 
is no élément of contributory négligence involved. Cross was, in re- 
spect to both parties, an independent, unrelated agent. His act was 
négligent. The sole question, therefore, is whether such négligence 
was concurrent or independent of that of the défendants and this dé- 
pends upon whether défendants ought reasonably to hâve foreseen or 
anticipated that he would go to the shop in the early morning — see 
the oil as it lay upon the ground and ran under the shop — light the 
fire — beat the iron — eut oflf a pièce in such way as to cast a part, red 
hot, upon the floor, in which was a crack, through which it would 
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prpbably fall into the oil producing the resuit for which it îs souglit 
to hold them liable. There is no suggestion that défendants' employés 
knew that the building was used as a blacksmith shop or of Cross' 
habit in the use of it, unless we take the testimony of défendants' 
witness and this is, upon the plaintifï's theory, to be eliminated. We 
are of the opinion that, taken in the aspect most favorable for plaintiff, 
the act of Cross was that of an independent, intervening agent for 
which défendants were not responsible, and therefore the proximate 
cause of the destruction of the property. The learned judge instructed 
the jury, among other things : 

"That If they believed from ail the évidence in the case, and the circiim- 
stances disc-losed Ijy sucli evidonœ. that tïie blacksinlth, Cross, with full 
kiiowledsre of the dangei, neglisently and without proper care, caused the 
pièce of hot iron to ignite the oil underlying liis shop, then lus act would bc 
the intervening canse ; but, if the .lury belleve from the évidence that such 
act was not negligently, and without proper care, done, it wouîd not consti- 
tute such Intervening cause and as to this the jury alone must détermine 
from the évidence." 

[4] In the view which we take of the uncontroverted testimony, the 
conduct of Cross was négligent. While it is true that ordinarily the ques- 
tion of proximate cause is for the jury, it is equally true that, where 
the évidence is uncontroverted and but one inference should be drawn, 
the question is one of law for the court. The record brings the case 
within this principle.. Cole v. German Sav. & Loan Co., 124 Fed. 
113, 59 C. C. A. 593, 63 L. R. A. 416; Tels v. Smuegler Mining Ce, 
158 Fed. 260, 85 C. C. A. 478, 15 L. R. A. (N. S.) 893. 

For the reasons set out, we are of the opinion that the judgment 
should be reversed and a new trial ordered. 

Revers éd. 



FEUCHTWAXGIÎR et al. v. :\IANITOWOO MALTING CO. 
(Cil-cuit Court of Appeals, Seventh Circuit. April 11, 1911.) 

No. 1,684. 

1. CoiJTRACTS (§ 10*) — ReQUISTTES AND VALIDITY— JIUTUALITY OF OBLIGATION. 

A contract by whicli the first party agreed to malt for the second party 
during the season "from 400000 bu. to 500000 bu. of barley," and to sbij) 
the .malt monthly, iind the second party agreed to pay' for the worl: 
monthly. is not unilatéral, but by necessary implication the second party 
midertook to furnish during the season a minimum quantity of 400,000 
bushels of barley to be nialted under the contract. 

|Ed. Note. — For other cases, see Coutracts, Cent. Dig. §S 21-40; Dec. 
Dig. § 10.*] 

2. CoNTKACTS (I 346*)— Pleadisg Issues. 

Evidence to show a modification of a written contract or a waiver of 
a provision thereof is not admissible, unles.s such modification or waiver 
was pleaded. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1718-175.3 • 
Dec. Dig. § 346.*] 



•For other cases see same topic & § kumeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Evidence (§ 555*)— Bkeaçh of Contbact— Damages. 

In an action for brea^li of a contraet, bj' which plalntiff agreed to malt 
a minimum number of bustiels of barley for défendants during the season 
at a stated sum per biishel, where the breach consisted in the refiisnl of 
défendants to furnisU tlie barley, on the question of damages, tiie testi- 
mouy of an expert accountant showing the oost per bushel of malting in 
plaintiffi's plant during the season, together with an estlmate based on 
proven facts of how mueh the actual cost would hâve been redueed if 
défendants had perfornied their contraet, was not inadmissible because 
the transactions recorded in large part took place after the breach and 
after suit brought. Such estimate was not admissible, however, where it 
was tased in part on hearsay évidence and in part on book entries not 
properly proven or for other reasons not themselves admissible. 

1 Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2376 ; Dec. Dig. 
§ 555.*] 

4. Tkial (§ 412*) — Réception of Evidence— Exception— Waiveb. 

An exception to the admission of incompétent évidence is not waived 
because the objecting party endeavors to break its force by cross-exam- 
ination, 

[Ed. Note.— For other cases, see Trial, Dec. Dig. § 412.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action at law by the Manitowoc Malting Company against Joseph 
Feuchtwanger, Henry Feuchtwanger, and Aaron Feuchtvvanger. 
Judgment for plaintifï (169 Fed. 983) and défendants bring error. 
Reversed. 

For a number of yenrs prior to 1907, plaintiffs In error, sellers of malt, 
had employed défendant in error to couvert their barley Into malt. To cover 
the season f rom October 1, 1907, to October 1, 1908, they entered into the 
folio wlng contraet: 

"This agreemént niade tbis 12th day of September, 1007, between the 
Manitowoc Malting Co., a corporation created under the state laws of Wis- 
consin, party of the flrst part, and Feuchtwanger Bros., of Pittsburgh, Pa., 
parties of the second part. 

"The party of the first part agrées to malt in first elass manner for the 
parties of the second part from 400,000 bu. to 500,000 bu. of barley, and 
further agrées to deliver the said malt made from this barley free on board 
cars at their plant with the understanding that the party of the first part 
will deliver this contraet in regular monthly shipments divlding the total 
amount of malt by 12 which will constitute regular monthly delivery. Party 
of the first part agrées to deliver to the party of the second part ail the 
skimmings, screenings and sprouts from said barley and malt, and will sell 
same for .their account giving them proper crédit. In considération of the 
fulflllment of this contraet the party of the second part agrées to pay the sum 
of 13% cents per bushel for each bushel of barley actually steeped. In this 
charge there Is included the free storagé of ail barley and malt dellvered and 
to be dellvered. This contraet oovers the season of 1907 and 1908. It is fur- 
ther agreed that the parties of the second part will pay to the party of the 
first part a certain sum of money as agreed upon between them for wear and 
tear, and loss on the bags furnished the party of the second part, and, also, 
to pay ail frelght on the return of einpty bags. The party of the second part 
agrées to pay to the party of the first part their malting commission monthly." 

Disagreements arose, and by February, 1908, the contraet was admittedly 
l)reached; each party elaiming that the other was at fault. In Jlarch, 1908, 
défendant In error began this action to recover the profit it would hâve made 
if plaintiffs in error had fully perfornied. It laid its damages at $10,000. 
Plaintiffs in error, as défenses, charged that défendant in error had com- 
mitted the first breach, and that plaintiffs in èrror had justifiably rescinded 
the contraet on March Ist. 

•For other cases see same toplc & § numbek in Dec. & Am. Digs.. 1907 to date, & Kep'r Indexes 
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On the basis that thë confract requlred plaintiffs In error to furnîsh dur- 
Ing the year a minimum of 400,000 busliels, there was a fallure to furnisti 
:î22,581 bushels. If tbe eontract tiad been performed, défendant In error 
would bave received 322,581 times 13% cents, or $43,748.43; and its gain 
would hâve been the différence between that sum and the eost of malting. 
In proof of cost, défendant in error introdueed a tabulation made by an ex- 
pert aecountant and hiM testimouy in connection therewith. The tabulation 
purports to show the cost of convertini? one busliel of liarley into malt at 
défendant in error's plant for the year ending September 30, 190S. The ac- 
tion was begun in Mardi. 190S, but was iiot tried uutil in 1909. The calcula- 
tion was based on an "actual. steep of 1,121,275 bushels." "Direct expeuse" 
was given as "labor, ,$19,838.70, and coal, $16,336.94." "Indirect expense" 
covered items of salaries, gênerai expense, taxes, Insurance, dépréciation, and 
5 per cent, interest on investment, aggregating "$51,372.59." For 1,121,275 
bushels the direct ex])ense was therefore $.032226 and the indirect $.04582 
per hushel. The experts tabulation then proceeded to give the cost "based 
on capacity of plant, 1,500,000 bushels." The indirect expense was thereby 
reduced to $.03425 and the total cost to $.06651 per bushel. On the basis 
that, if the eontract had not been broken, the actual steep would bave been 
1,121,275 plus 322,581 bushels, the jury, from the expert's tables, figured that 
the cost per bushel would hâve been $.06784, and that défendant in error was 
therefore entltled to "damages on 322,581 bushels at $.06716, $21,664.54." 
There were repeated objections, in effect, that the whole matter, so fai as 
the expert was concenied, was hearsay. and that défendant in error had not 
by other évidence laid the proper foundations for bringing the expert's fabu- 
lations and his testimony in expianation thereof within the exceptions to the 
hearsay rule. 

Certain sections of the Wiseonsin Eevised Statutes of 1898, adopted by 
rules of the court below, read as follows: 

"Sec. 4186. Whenever a party In any cause or proeeeding shall produce at 
the trial his account books and swear that the sauie are his account books, 
kept for that puriwsé; that they contain the original entries of charges for 
goods or other articles delivered. or work and labor or other services performed 
or materials found, and that such entries are just. to the best of his knowledge 
and belief ; that said entries are in his own handwriting and that they were 
made at or about the time said goods or other articles were delivered, said 
work and labor or other services were performed or said materials were 
found, the party offering such book or books as évidence, being subject to 
ail the rules of oross-examination by the adverse party that would be appli- 
cable by the rules to any other witness giving testimony relating to said 
book or books, if it shall appear upon the examination of said party that ail 
of the interrogatorles in this section contained are satisfactorily established 
in the affirmative, then the said book or books shall be received as presump- 
tlve évidence in proof of the charges therein contained. 

"Sec. 4187. Whenever the original entries mentioned In the preeeding sec- 
tion are in the handwriting of an agent, servant or clerli of the party the 
oath of such agent, servant or clerk may in llke nianner be admitted to verify 
the same, and said books shall be testimony in the saiiie manner as the books 
mentioned in the preeeding section ; provided, that such Iiooks mentioned in 
this and the preeeding section shall not be admitted as testimony of any item 
of money delivered at one time exceeding five dollars, or of money paid to 
third persons, or of charges for rent." 

"Sec. 4189. Any entries made in a book by a person authorlzed to make the 
same, he being dead, may be received as évidence in a case proper for tlie 
admission of such books as évidence. Entries in a book or other permanent 
form, other than those mentioned in sections 4180 and 4189b, in the usual 
course of business, contemporaneous with the transactions to which they re- 
late and as part of or connected with such transactions, made by persons 
authorized to make the same, may be received In évidence when shown ti> 
hâve been so made upon the testimony either of the person who made the 
same, or if he be beyond the reach of a subpœna of the trial court or insane. 
of any person having custody of the entries and testifying that the same were 
made by a person or persons authorized to make them in whose handwriting 
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they are, and that tliey are true and correct to the best of hls knowledge 
and belief. In case such entries are, in the usual course of the business, 
also made In other bocks or papers as a part of tlie System of keeping: a rec- 
ord of, such transactions, It shall not be necessary to produce as witnesses 
ail .of the persons subjeet to subprena who were engaged in the makiug of 
such entries ; but before such entries are admitted tlae courts shall be satis- 
fled that they are genuiue and in other respects within the provisions of tbis 
section." 

Section 4180b bas référence to the books of bauks. 

The proeess of melting takes froiu 8 to 12 days. 

After a motion for a new trial was overruled, the court permitted défendant 
in error to amend its demand for damages to correspond with the verdict, 
and judgment was then entered. 

ïhe further facts necessary to be noted are stated in the opinion. 

A. Iv. Hougen, C. E. Brady, John J. Healy, and Walter M. Joyce, 
for plaintiffs in error. 

L., J. Nash and W. M.' Spopnter, for défendant in error. 

Bèfore GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after ,stating the facts as above). [1] A 
contention is presented that the contract is unilatéral, unenforceable 
for want of mtituality, in this : That, while défendant in error cove- 
nanted to malt grain for plaintiffs in etror, the latter did not agrée to 
deliver grain to be malted. True, they did not so bind thempelves in 
express words; but, taking their express promise to pay monthly for 
the service and the impos3ibility of défendant in error's making the 
agreed monthly deliveries of malt ùnless the grain wâs first supplied, 
undoubtedly the necessary , implication respecting the parties' inten- 
tion is that plaintiffs in error undertook to furnish during the season 
a minimum of 400,000 bushels of barley to be malted by défendant 
in error. Compare Hudson Canal Co. v. Penn. Coal Co., 8 Wall. 276, 
19 L. Ed. 349; Manistee L W. Co. v. Lumber Co., 92 Wis. 21, 65 
N. W. 863; Excelsior W. Go. v. Messinger, 116 Wis. 549, 93 N. W. 
459; W. G. Taylor Co. v. Bannerman,_120 Wis. 189, 97 N. W. 918. 

[2] Complaint is made of the rejection of certain évidence which 
plaintiffs in jerror claim showed a waiver of their obligation to fur- 
nish a minimum of 400,000 bushels and a substitution therefor of 
vvhatever quan'tity they might actually need during the season. But 
there vfzs no plea of waiver or modification, and so the évidence was 
properly rejected. Motion for leâve to make such a défense was not 
presented until aftter judgment. This was too late. 

At the close of the évidence, plaintiffs in error moved for a directed 
verdict in their favor. The évidence relating to the first breach and 
the alleged rescission was not without conflict, and the questions of 
fact on thèse adverse claims were therefore properly submissible to 
the jury. The sssignment on the refusai to direct a verdict présents 
only the sufficiency of the évidence as to the amount of damages, con- 
cerning which objections for incompetency had been interposed. 
■ ■ (3] The expert's tabulation and explanatory testimony, without 
which there would hâve been riothing on which a verdict could rest, 
were based on things done at défendant in error's plant, without the 
expert's knowledge, during the year ending September 30, 1908- 
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Two-thircls of the foundation matter was brought into being by dé- 
fendant in error ex parte and post litem motam. Assuming that the 
books used in making the tabulation were properly proven and in- 
troduced as containing original entries, was évidence of the transac- 
tions inadmissible as being self-serving déclarations in aid of a pend- 
ing suit? We hâve net found a spécifie answer in any adjudicated 
case or in any supposititious one propounded by a text-writer. On the 
analogy of ex parte experiments and tests, however, we deem the 
matter compétent. Hère plaintififs in error engaged to supply barley 
throughout the year. Their breach deprived défendant in error of 
part of the gain it would hâve made during that year. The price 
being fixed, what better showing of the deprivation of gain could 
there be than proof of the actual cost per bushel during the year, to- 
gether with an estimate (based on proven facts) of how much the 
actual cost would hâve been reduced if plaintiffs in error had per- 
formed their contract? But this matter of cost was not proven by 
direct évidence. Regular entries in dUe course of business are ad- 
mitted as exceptions to the hearsay rule. Wigmore on Ev. c. 51. 
To bring entries within the exception, there must appear, according 
to the gênerai law of évidence, a practical necessity for their intro- 
duction and a circumstantial guarantee that the transactions actually 
took place as recorded. The practical necessity is apparent in large 
mercantile and manufactoring businesses where a transaction that has 
been participated in by numerous employés in the course of their em- 
ployment is duly recorded as an original entry in permanent form by 
one who is charged with that duty in pursuance of an established 
System. Wigmore, § 1730. But, under the test of trustworthiriess, it 
might be doubted whether the circumstances of this case gave a suf- 
ficient warrant of the fairness of défendant in error's manufacturing 
cost. The parties had had the same relations for six seasons prior 
to the season in question. Défendant in error presumably knew its 
showing of cost and profit during those seasons. It sued for $10,000, 
thereby in effect alleging that it was being deprived of an opportu- 
nity to gain about 3 cents a bushel. If the case had been tried when 
the complaint was filed, défendant in error would hâve had to rely 
on its doings while the parties were in amicable relationship. When 
the case was reached, défendant in error relied entirely upon a cal- 
culation which was controlled by transactions with strangers after 
the parties had had a violent quarrel and were in litigation. This 
calculation showed more than double the amount demanded, a profit 
of 100 per cent, on an 8 to 12 days process after deducting every 
possible expense, including a 5 per cent, return on the investment. 
The nature of the showing and the circumstances under which it was 
created might possibly lead to a conclusion that the appearance of a 
motive to magnify the damages should hâve been offset by proving a 
fair correspondence between costs and profits in normal, peaceful 
seasons and in the season of dispute and warfare, and that, inasmuch 
as this évidence was in the possession and peculiarly within the knowl- 
edge of défendant in error, the showing in question should not hâve 
been admitted except in connection with antécédent showings. But 
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undef theWisconsin st^tiites we find that there is no ground for hold- 
ing the évidence inadmissible on this account, and that (the statu- 
tory conditions being fulfilled, as they fairly were in this case) the 
question of untrustworthiness would hâve to be advanced affirma- 
tively by plaintiffs in error. 

One of the books introduced wa& the "Steep and Kiln Record." 
The elevator foreman weighed in and out the barley and malt. Each 
day he would give or send to the bookkeeper in the office slips of pa- 
per purpoyting to show the weights. From thèse slips the bookkeeper 
made the first permanent record. The elevator foreman was présent 
as a witness on another question, but he was not called ùpon to testify 
that he had weighed the barley and malt correctly, that he had cor- 
rectly transcribed the weights upon the slips, and that he had given 
or sent ail the slips to the office. The bookkeeper's testimony that he 
had accurately entered ail the slips he received, and that, so far as he 
knew they were correct, may be taken as true, and yet the unverified 
report of the foreman may hâve been false. Under the test of neces- 
sity (Mississippi River Logging Co. v. Robson, 69 Fed. 773, 16 C. 
C. A. 400, and Gardner v. Wilber, 75 Wis. 601, 44 N. W. 628, de- 
cided before section 4189 was adopted), the Kiln Record might not be 
admissible apart from the testimony of the elevator foreman. But 
section 4189 does not make the hearsay entry inadmissible even if 
better évidence, direct évidence, is available and practicable. 

From the gênerai books the expert accountant figured in his fab- 
ulation, and testified, that the amount expended for coal during the 
year was $16,336.94. But the question for the jury was how much 
coal had been consumed in malting the barley, not how much coal 
had been paid for during the year. There was no record of coal 
consumed as there was of barley malted. The expert testified, in sub- 
stance, that he knew that the item "coal paid for" was in fact "coal 
consumed" because on direction of the company's officers he had con- 
sulted with the man in charge of coal and was informed that the 
amount on hand at the beginning of the year was practically the same 
as at the end, and that he had satisfied himself that the information 
was true because he had examined the payments for coal for a period 
before and after the year in question, and had found nothing that 
caused him tp doubt the coalman's truthfulness. The books and fab- 
ulation therefrom being at most only évidence of "coal paid for," 
the expert's conclusion as to the amount of "coal consumed" rested, 
not on contemporaneous original entries, but on the unsworn oral 
statements of others. 

Further error appears in the coal item. The expert, assuming that 
"coal paid for" equaled "coal consumed," deducted certain car loads 
from the amount shown on the books because he said they were used 
in drying wheat, not in malting barley. He knew they were so used 
because the company's men had told him, and because he had exam- 
ined the invoices of the cars in question, and had found thereon a 
mémorandum "Coal used in drying wheat." When, where, by whom, 
by what authority the mémorandum was written was not shown. But 
it is urged the error was waived by the cross-examination. Counsel 
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asked, "Where are those invoices?" Witness answered: "I do not 
know." Counsel : "We ask that théy be produced." Counsel for dé- 
fendant in error: "If they are not hère we can get them; not to- 
day." We do not find in the record that they ever were produced; 
and, if they had been, it would hâve taken some definite action on the 
part of counsel for plaintifïs in error to hâve waived the incompe- 
tency. 

Books containing accounts of money paid to third parties as "gên- 
erai expenses" and otherwise were admitted and made the basis of 
certain of the expert's calculations. Thèse accounts were admissible, 
if at ail, not under section 4189, but under sections 4186 and 4187. 
Dohmen v. Blum's Estate, 137 Wis. 560, 119 N. W. 349. _ Such 
book accounts are inadmissible to prove "any item of money delivered 
at one time exceeding five dollars" or "money paid to third persons." 
As most of the items exceeded $5 and ail of them were payments to 
third persons, thèse accounts were inadmissible. The error was 
waived, it is claimed, because receipts or vouchers were in the court- 
room and couns"l for plaintifïs in error referred to some of them in 
cross-examining the expert. We do not find in the record any war- 
rant for a claim that receipts for ail the inadmissible book items were 
in court. And counsel referred only to a few of those that were 
présent. 

[4] But we do not countenance the contention that an exception 
to the admission of incompétent évidence is waived because the 
wronged party endeavors to break its force by cross-examination. So 
the party would be doubly wronged. We are not required on this 
record to détermine whether or not unsupported receipts or vouchers 
are of themselves admissible and sufïîcient proof of payments to third 
persons. 

Among the éléments of the calculation was the value of real es- 
tate used in défendant in error's malting business. The accountant 
on hearsay accepted some and rejected other items as they appeared 
in the "real estate account." A basis for this séparation, as to iden- 
tity of parcels, was afterwards afforded by the testimony of the com- 
pany's vice président. But he testified that the entries of values were 
made by the président in January, 1907, and "were comparative val- 
uations with what real estate opposite this plant was being held for." 
Thèse were therefore not entries of real estate purchases, even if such 
transactions could be deemed a part of the due course of business in 
malting barley. They were not contemporaneous records of any act. 
At most, they were only a record of the opinion of value held by the 
président in January, 1907. 

Without going further, it is évident that the accountant's fabula- 
tion and explanatory testimony were so largely based on the incom- 
pétent déclarations of others that they were inadmissible. 

Questions relating to the charge and to the court's action in allow- 
ing the amendment of the complaint are not likely to arise on a new 
trial. 

The judgment is reversed, with the direction to grant a new trial, 
and to permit plaintifïs in error to amend their answer. 
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In re BNNIS et al. 

(Circuit Court of Appeals, Second Circuit April 10, 1911.) 

No. 386. 

1. BANKTRtrpTcr (§ 140*) — Brokers — Réclamation of Secueities et CtJS- 

TOMEBS. 

Wlien a brol^er, prior to his bankruptcy, liad pledged to a banlî, as col- 
latéral to a loan, securitles of others in liis hands wliich be had no rljrbt 
to hypothecate, and also others whicb he had authority to pledge, the 
ownérs of the flrst elass of securities bave a superior equity, and may be 
subrogated to the right of the bankrupt against the owners of the other 
• class. 

FEd. Note.,— For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. § 140.*] 

2. Bbokprs (§ 23*) — Skcubities Pledged ex Oustomek— Kight to Eeiiy- 
. pothecate. 

Where a customer of a broker has deposited securities as collatéral 
to his spéculative account.so long as the broker fulfllls bis obligations 
' to the customer,' he has the right to rehypothecate such securities; but 
such right ceases if • be - couverts to his own use or misapproprlates the 
stoclvs or pfoperty of the customer, the duty and the right: being corréla- 
tive. 

[Kd. Note.— For other casés, see Brokers, Cent. Dig. § 16; Dec. Dig. 
§ 23.*] 

3. BANKRUPTCr (§ 140*) — Brokers— E'QUiTiES or Customees in Pledged Se- 

curities. '•' ■ ' 

Where brokers, i)rioi- to tlieir bankruptcy, had recelved securities of 
, claimaut whieli herhad deposited as collatéral to his spéculative aecount, 
but, alsQ.bad pprchased stocks for his aecount of greater value than the 
rduount of bis indebtedness, ànd bad converted or lulsappropriated such 
stocks, and also certain of the collatéral, there vi'as no indebtedness on 
claiumnt's part which gave thein a legitiniate right to rehypothecate any 
<>f liis collatéral, and such a pledge was wrongfiil, and gave claimant 
an e(iuity in the surplus proceeds of the pledged collatéral equal to that 
of any other claimant. 

|Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. § 140.*] 

4. BANivurncT. (J 140*) — Brokers — Equities in Pledged Secueities. 

Bankrupts, as brokers, sold certain bonds for claimant, receiving a 
ciieck in paymcnt, which they deposited in bank just prior to the bank- 
ru|)tcy. Claimant sent the bonds for delivery by an agent, with instruc- 
tions to procure a certifled check for the same and deposit it in another 
liank. He obtained a check, which could bave been certified, if pre- 
sented, but deposited it without certification. On the bankruptcy, tbe 
liank applied the balance standing to tbe bankrupts' aecount, which in- 
clnded the deposit made from the proceeds of the bonds, on a note of 
liî'ukrDpts, and sold collatéral to pay the balance, leaviug a surplus, 
which was turned over to the trustée. Held, that claimant had an 
équitable lien on the fund, and was entitled to share ratably with cus- 
touiers of the bankrupts who were owners of collatéral which the bank- 
rupts had wrongfully pledged. 

|Kd. Note.— For other cases, see Bankruptcy, Cent. Dig. S 225; Dec. 
Dig. § 140,*] 

Pétition to Revise and Appeal from the District Court of the United 
States for the Southern District of New York. 

•For other cases see same topic & S numeer in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter 6î Thomas A. Ennis and Charles P. Stoppani, bank- 
rupts. Walter Bamford pétitions to revise certain orders of the Dis- 
trict Court, and aiso appeals from said orders. Affirmed as to one 
order, and reversed as to one. 

I. Statement of Facts Concerning the Claim of the Appellant Bamford. 

The bankrupts were stoekbrokers, doing business in New Yorlc City. The 
appellant was a enstomer of the bankrupts, who had deposited certain se- 
curitles wlth them as collatéral for hls spéculative aceount, and who, after 
the baiikruptcy, filed a pétition in the District Court praying, among other • 
thlngs, for the réclamation of such of said seCurlties as might hâve come into 
the possession of the recelver. While this proceeding was pendlng it appeared 
that the securitles of various clalmants — ineluding some of the appellant's — 
had been hypothecated to secure loans to the bankrupts at the Mechanics' 
National Bank, New York, and that said bank had sutisfled such loans by the 
application of a balance on deposit to the crédit of the bankrupts and by the 
sale of a portion of the collatéral and had a surplus f und on hand. The Dis- 
trict Court ordered the bank to turn over this fund to the receiver, and there- 
after the pétitions of various clalmants interested in such fund, ineluding that 
of the appellant were in effect Consolidated, and the rights of ail parties re- 
ferred to a spécial master for détermination. 

The spécial master found that 82 shares of Safety Car Heating stock had 
been deposited by the appellant with the bankrupts as collatéral, and were 
included in the securitles hypothecated with the Mechanics' Kaiik, and that, 
after the bankruptey, thej' were sold by the bank. The master furtiier found 
that the d'aimant was entitled to a lien ou said surphis fund turned over by 
the bank to the receiver, "subject to the payment of his proportion of the 
burden of the loan" — a condition which will be hereafter ex])lained. The 
spécial master also found that 30 shares of Paterson Savings Institution stock 
had likewise been deposited by the appellant with the bankrupts, and had 
been included in the collatéral delivered to the Mechanics' Bank, and that 
said shares had been returned unsold by the bank to the receiver and were 
in his possession. The master found that the appellant was entitled to receive 
said shares upon making the same contributions as in the case of the Car 
Heating stock. The report of the spécial master was confirmed by the Dis- 
trict Court. 

The condition, "subject to the payment of his proportion of the burden of 
the loan," attached by the master to the order in the appellant's favor seems 
to méan substantially this : The master awarded relief to two classes of 
clalmants for securlties or proceeds^class A and class B. Clalmants placed 
In class A were held entitled, by reason of superior equities. to the spécifie 
restitution of thelr securities, or were awarded a lien on said surplus fund 
for the amount of the proceeds of their securities, without contribution, ex- 
cept for expenses. The fund was insufflcient to pay ail clalmants upon this 
basis, so that the elaimants placed in class B in receiving less than thelr 
proportionate share of the fund, were said to contribute to the burden of the 
loan. The appellant was placed in class B and the primary contention made 
in his behalf is that he should hâve been put in class A. 

II. Statement of Facts Concerning the Claim of the People's Bank. 

The spécial master, in addition to the claims of the nature already de- 
scribed as being placed in class A, allocated to that class the claim of the 
People's Bank of Passaic, N. J,, arising from an alleged constructive trust in 
certain funds which the spécial master found could be followed into the bank 
aceount of the bankrupts. The appellant Bamford, in addition to objecting 
to his ovvTi exclusion from class A, contends that there was error in in- 
eluding the People's Bank in that class. The facts concerning this claim of 
the People's Bank may be thus summarlzed from the flndings of the spécial 
master : 

Ou Aprll 9, 1909, the People's Bank ordered sold through the bankrupts' 
Passaic branch .1*15,000 of certain bonds. The order was executed upon the 
same day, and the bonds were sold to one Cohen. On April 12, 1909 — holi- 

187 F.--46 



722 187 FEDERAL REPORTER 

days Intercening — the bonds were delivered to the bankrupts at New York. 
The messenger who delivered the bonds was instructed to obtaln a certlfled 
cheek for thelr proceéds and to deposlt the same in a New York bank. The 
messenger, however, delivered the bonds upon an uncertlfled cheek drawn 
upon the Mechanies' Bank and deposited that. The condition o( the bank- 
rupts' bank accoiint upon said day would hâve perniitted the certification of 
a cheek for the amount of the proceéds of said bonds. On April 13, 1909, the 
bankrupts suspeuded, and paynient of said uncertlfled cheek was refused by 
the bank upon which it was drawn. The cheek received from Cohen for the 
purchase price of said bonds was deposited to the crédit of the bankrupts in 
.said Mechanies' Bank. The People's Bank had no account with the bank- 
rupts, exeept a deposlt account of the bankrupts, the balance due upon which 
was deducted by the master from the clalm of said bank. 

Other materlal faets concerning both the claim of the appellant Bamford 
and that of the People's Bank are stated in the opinion. 

D. W. Noël (Garrard Glenn, of counsel) , for appellant. 
Hays, Hershfield & Wolf (E. D. Hays, of counsel), for respondent. 
Lawrence & Lawrence (P. Lawrence, of counsel), for People's 
Bank. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
question in this case is between claimants who hâve identified their 
securities among the collatéral pledged by the bankrupts to the Me- 
chanies' Bank. There are not enough securities or proceéds to satisfy 
ail demands, and there rnust be either a pro rata distribution, or some 
claimants must hâve priority over others. 

[1] The granting of priority necessarily imposes upon certain 
claimants the burden of contributing for the benefit of others, and 
should only be accorded in the case of superior equities. But superior 
equities undoubtedly exist in favor of certain of the claimants in thèse 
proceedings. Broadly speaking, we approve what we consider to be 
the underlying principle of the classification adopted by the spécial 
master, viz., that superior rights should be accorded to claimants whose 
securities hâve been wrongfully hypothecated by the bankrupts over 
those whose securities hâve been rightfully pledged. Wlien a broker 
pledges as collatéral to his loan at a bank securities left with him for 
safe-keeping or for sale, he is a wrongdoer from the outset, and, while 
the bank may hâve the right to hold the securities, the claim of the 
owner, upon the satisfaction of the bank's demand, is of the highest 
equity. On the' other hand, when a broker, acting under the authority 
conferred upon him by a customer, hypothecates his securities, the 
latter may, upon the adjustment of his account with the broker and 
the terinination of the bank's demand, reclaim his securities ; but, as 
he bas no ground for complaining that his securities were pledged, his 
rights are clearly inferior to the owner whose securities were wrong- 
fully hypothecated. -"^ 

But while a broad basis of classification, dépendent upon the ques- 
tion whether, at the time of the bankruptcy, securities were rightfully 

1 The principle, involved may be stated In another way by saylng that the 
claimants whose securities were hypothecated by the bankrupts without 
rIght may be subrogated to the rights of the bankrupts agalnst other clalm- 
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or wrongfully in hypothecation, is proper, some flexibility is necessary 
in the application of the principle. Equities cannot always be measured 
by a hard and fast rule. So there are difïerent factors to be taken into 
considération in weighing equities. Technical want of authority in 
the bankrupts to hypothecate might, in itself, establish wrongful hy- 
pothecation ; but still the question of authority might be so doubtf ul 
that a claimant in whose case the want of power was unquestionable 
might hâve superior equities. The question whether at the time of 
the failure the claimant was a debtor or creditorof the bankrupts 
might be of the utmost importance; for, as a gênerai rule, the bank- 
rupts would hâve had no right to hypothecate, except where an indebt- 
edness existed. But a mère nominal indebtedness might not afford 
foundation for such right, and there might be a diiïerence in equities 
between a claimant who concededly would hâve had a large balance 
to his crédit upon liquidation and one whose position as debtor or créd- 
iter was uncertain. Finally the extent of the wrong is a measure of 
the equity, and in determining the place to which the appellant's de- 
mand should be allocated we should ascertain how far the bankrupts 
violated the obligations which they owed him. 

[2] Now, what were the rights of the parties with respect to the 
securities which the appellant placed in the hands of the bankrupts as 
securities for his spéculative account? It is the better view, in our 
opinion, that so long as the bankrupts, as brokers, fuliilled their obliga- 
tions to the appellant, as customer, they had the right to rehypothecate 
the securities pledged to them. That was subsantially the only way 
in which the collatéral could hâve been made available, and, in view 
of modem business conditions, we think that such use must hâve been 
within the contemplation of the parties. But it must be equally true 
that if the bankrupts converted to their own use the stocks of the ap- 
pellant which they were carrying for him, or misappropriated the prop- 
erty deposited with them, they violated the duties which they owed 
him, and their right to use the securities for their benefit terminated. 
Duties must be corrélative to powers. 

The inquiry, then, is important whether the bankrupts up to the 
time of the failure had fulfilled their obligations to the appellant. And 
in considering this question of obligation and performance, and the 
conséquent inquiry whether the appellant's securities were rightfuUy in 
hypothecation at the time of the failure, the question as we hâve 
already seen, is not altogether whether there was a nominal indebted- 
ness upon the part of the appellant to the bankrupts at the time of the 
failure. If, aside from the securities in question, the stocks which 
the bankrupts purported to carry for the appellant were worth, ac- 
cording to their own account, more than the amount advanced upon 
them, and if the bankrupts had misappropriated property of the ap- 
pellant, and if, in addition, the bankrupts, at the time of their failure, 
had not in their possession or under their control the securities which 
the appellant had purchased or corresponding shares, we should hâve 
no doubt that the bankrupts had been guilty of breach of trust and of 
gross dereliction of duty, and that, as between the bankrupts and the 
appellant, the securities in question were wrongfully in hypothecation 
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at the tîme of the failurè. To hold otherwise would be to say that a 
broker who violâtes every^ obligation which he owes his custômer may 
yet use the property of the custômer in the same manner as if he had 
done his fuU duty. 

[3] Now, the report of the master "restâtes" the aocount of the 
appellant with the bankrupts, and shows a substantial balance in favor 
of the appellant, without counting the securities in question. This 
statement is rnade in view of liquidation as of the time of the failure, 
and shows that the bankrupts, according to their own account, had 
more securities and property of the appellant than the amount he 
owed, and that the securities in question were not required for the 
marginal purposes for which they were deposited. It also appears 
from the master's report that the bankrupts, some time before the 
failure, had misappro'priated shares of Shoe Machinery stock deposit- 
ed with them, like the securities in question, as collatéral. This mis- 
appropriation alone constituted a grave dereliction of duty, which 
wôuld hâve justified the appellant, hfed he known of it, in terminating 
relations with the bankrupts and in calling them to account. It f urtfcer 
appears from the testimony in the retord that when the bankrupts 
f âiled they did not havé in their possession or under their control the 
stocks they had purchased for the appellant, or corresponding shares.'' 
This proof might be insufficient to establish conversion at any particu- 
lar time prior to the failure; butait does make out at least a prima 
facie case of conversion at some time prior thereto. Unless the bank- 
rupts had converted the shares, they would necessarily hâve had them 
on hand or subject to their control, and it was their dutv and that of 
itheir trustée to explain what had become of them.^ 

For thèse reasons we are of the opinion: 

(1) That the hypothecation of the shares in question was not neces- 
sary for the purposes for which they were deposited with the bank- 
rupts. 

(2) That the bankrupts, by their misconduct in misappropriating 
the Shoe Machinery stock belonging to the appellant, lost their nght to 
the continued use of his other property. 

(3) That the bankrupts, by the conversion of the appellant's "long" 

2 The contention of the trustée that the holding at the time of the failure 
of small lots of stocks, less in each Instance — except in the case of U. S. 
Steel — than the amounts ordered and reported as purchased for the appel- 
lant's account, may be regarded as part performance of the bankrupts' obliga- 
tion to purchase and hold, it well founded, does not materially change the 
situation, nor relieve the 'bankrupts from the substantial charge of conversion. 

3 In reaching thç conclusion stated in the text, we fully adhère to our 
opinion expressed in Matter of Mclntyre, 174 Ped. 627, 98 0. C. A. 381, that 
conversion of shares on a particular day is not established by entries in a 
stock record book showing that on such day the différence between deliveries 
Hud receipts of shares of a particular stock was less than the number of 
shares of such stock purchased for the claimant. As we pointed out, the 
bankrupts may hâve had under their control other shares not shown in the 
stockbook. But the présent case is of an entlrely différent nature. The ap- 
lielhmt is not seeking to foUow the proceeds of converted "long" stock. The 
tnistcp is endeavorlng to justify the hyi)othecation of the appellant's securi- 
ties. Jl:A'eover, the inference to be drawn from a failure without the shares 
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sectiritjes and failure to carry them, lost their right to the continued 
use of collatéral deposited as margin on stocks to be actually carried. 

(4) That for some time prior to the failure the bankrupts owed 
the appellant the duty of withdrawing the securities in question from 
the pledge in the Mechanics' Bank and of surrendering them to him. 

(5) That, consequently, the securities in question at the time of the 
failure, stood in the Mechanics' Bank in the position of securities 
wrongfully pledged. 

And, as a corollary to thèse conclusions, we further hold that the 
equities of the appellant entitle him to be placed in class A, instead of 
in class B. 

[4] With respect to the claim of the People's Bank of Passaic, to 
which appellant objeçts: The master, after finding that the bankrupts' 
checks to the People's Bank, given for the proceeds of its bonds which 
had been sold by the bankrupts, was susceptible of immédiate certifi- 
cation, had it been presented to the Mechanics' Bank on which it was 
drawn, and that the check received by the bankrupts from the pur- 
chaser of such bonds was deposited in said Mechanics' Bank, said: 

"Although there was no conversion of the lionijs or the Cohen check, it 
does not follow that claimant is remediless to impress a trust on the proceeds, 
upon the équitable principles of mistake. Both parties àssumed that Ennis & 
Stoppani's check on the Mechanics' National Bank would he certifled and 
paid. . It was susceptible of certification, and the bonds were delivered in re- 
lianee on that fact. The messenger could not, by omitting to procure its cer- 
tification, waive the rlght thereto, and there is nothing in the façt that he 
deposited the check uncertifled which évinces an intention on the part of his 
employers to exteiid crédit to Ennis & Stoppani. I am of the opinion that, by 
the well-settled doctrines of equlty, a construetive trust arises in this case, 
where one party has received property which does not equitahly belong to 
him, and which he cannot in good conscience retain or withhold from one who 
is beneficially entitled thereto." 

In our opinion thèse conclusions of the spécial master were correct. 
The proceeds of the claimant's bonds constituted trust funds, which 
were traced into the Mechanics' Bank and hâve unjustly enriched the 
bankrupts' estate. 

The contention of the appellant Bamford that the doctrine of unjust 
enrichment cannot apply against him and the other légal and équitable 

to be delivered on account of purehases is very différent from that to be 
drawn from the mère différence in balances upon a particular day in a par- 
ticular book. 

With respect to the burden of proof : The question hère is not one of an 
adverse claim of title. The appellant is not attempting, with respect to the 
spéculative account, to show damages by conversion nor to follow property. 
The inquiry is simply whether the bankrupts fulflUed the obligations which 
they owed to the appellant, and the controUing principles are those of West v. 
Mcl/aughlin, 162 Fed. 124, 89 O. O. A. 124, where the Circuit Court of Appeals 
for the Sixth Circuit, in holding that the burden rested upon the trustée of a 
bankrupt stoekbroker to account for moneys placed in the hands of the latter, 
said: "An agent must exécute with fidelity the duties of his trust. He must 
make true and accurate reports of what he does, and must render a true ac- 
count of what he did with money intrusted to him for Investment or dis- 
bursement." The décision of thls court in Matter of Browu, 185 Fed. 7(>(>, 
handed down November 14, 1910, is in no way inconsistent with this conclu- 
sion. 
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owners of securities wrongfiilly pledged is not well founded. The 
prdceeds of thesè bonds increased the amount of the banknipts' de- 
posit in the Mechanics' Bank. This deposit was applied by said bânk 
in h'quidating the indebtedness of the banknipts to it, and resuhed in 
the turning over to the trustée of a greater surphis fund than would 
otherwise hâve been the case. In other words, the fund being distrilj- 
uted in thèse proceedings was, in effect, increased by the amount of the 
claimant's trust funds through their deposit in the bank. 

Manifestly the People's Bank was entitled to share in the fund, and 
the only question is whether it should remain in class A, where the 
master placed it, or should be transferred to class B. As, however, 
the bankrupts had no lien or charge against the claimant's moneys 
which went to the ultimatë increase of the fund turned over to the 
trustée, wç think that its clàim against such fund should stànd upon 
the same basis as the claim of those whose securities went into such 
fund and against which the bankrupts had no claini. In other words, 
in weighihg equities, we should not distinguish between the contribu- 
tion of moneys and securities to the fund. 

The order of the District Court in placing the claim of the appellant 
in class B is reversed, with costs, and the matter reinanded for further 
proceedings in accordance with this opinion. 

The order of the District Court with respect to the claim of the 
People's Bank of Passaic is affirmed, with one-half the costs in such 
matter against the appellant Bamford. 



i In re ENNIS et al. 
(Circuit Court of Appeals, Second Circuit. Aprll 10, 1911.) 

No. 187. 

Bankboptcy (§ 140*) — Brokers— RÉiCLAMATioN ci' Securities by Ccjstomkr. 

Wliere it appears that stockbroliers prlor to tlieir banliruptcy liad 
violated every obligation wblcti tbey owed to a customer, and bad at 
some time not sbown conyerted the stocks wlïich they preteuded to carry 
for him, thé court should not reejuire him to make good losses for which 
he would bave been liable, if the stocks had been kept, as a condition 
to his recoveryof securities deposited to protect bis acconnt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. § 140.*] 

Pétition to Revise and Appeal frofti the District Court of the United 
States for the Southern District of New York. 

In the matter of Thomas A, .Enni? and Charles F. Stoppani, bank- 
rupts. Louis F. Braun pétitions to revise certain orders of the Dis- 
trict Court, and also appeals from said orders. Affirmed as to one 
order, and reversed as to one. 

This proceeding 3s siniilar in its orlgin and form to that In Matter of Bn- 
nis, Bamford, Petitioner, 187 Ped. 720, decided this day, and ;tbe stateuient 
of facts in that case wlU show the nature of the clalms against the fund in 
controversy and the classification made by the siieeial master in disposlng 
of them. The appellant, Brauu, deposited certain securities, consisting of 

•For other cases see same tople & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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10 shares o( Paterson Savings Institution, 20 shares of First JSÎational Bank 
of Paterson, and 102 shares of Safety Car Heating stock, to be used together 
with certain collatéral notes, as margin for his spéculative aCcount. Thèse 
'•deposit" stocks were Included in tlie pledge to the Meehaulcs' Bank de- 
scribed in the Kamford Case. After the failure the Mechanics' Bank sold 
tlje Safety Car Heating shares and realized $12,633.21 therefor. The Pater- 
son Savings Institution and First National Bank shares were not soid by the 
bank, but were turned over to the receiver, and are now in possession of the 
trustée. 

The spéculative account of the appellant, as "restated" by the spécial mas- 
ter, showed an indebtedness or defic-iency to be charged against said "de- 
posit" stocks of ,f3,764.0:>. The spécial niaster f onnd "that, on payment or 
offset of this indebtedness, claimant was entitled to a lien on the surplus'' 
for the proceeds of the Safety Car stock and to recover the certificates for 
the Paterson Savings Institution and First National Bank shares and the 
notes, "subject, however, to his paying his proportion of the gênerai loss 
and the expenses of the référence." This ruling, In effect, placed the claim- 
ant in class B. but with an additional burden. The report of the spécial 
master was conflrmed by the District Court. 

The appellant takes tliis appeal and brings this pétition for revision be- 
cause he was placed in class B, because the People's Bank of Passaic was 
placed in class A. and also because he was found to be indebted to the bank- 
rupt estate, and such indebtedness was charged against his stocks deposited 
as collatéral. Other material facts are stated in the opinion. 

D. W. Noël (Abraham Benedict, of counsel), for appellant. 

Hays, Herschiîeld & Wolf (Ë. D. Hayes, of counsel), for respondent. 

Lawrence & Lawrence (P. Lawrence, of counsel), for People's Bank. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
equities of this appellant are inferior to those of the appellant in the 
Bamford Case. The account as "restated" by the spécial master — 
whether rightfully or wrongfully — shows an indebtedness to the bank- 
rupt estate, instead of a balance to the crédit of the appellant. More- 
over, as in the Bamford Casé, the proof is insufficient to establish the 
conversion of any particular "long" stocks at any particular times. 
The right of the appellant to be placed in class A, instead of class B, 
dépends altogethçr upon the testimony showing that at the time of the 
failure the bankrupts were not carrying the securities which they had 
purchased for his account and pretended to be carrying for him. As 
stated in the Bamford Case, this testimony makes out a prima facie 
case of conversion at some time prior to the failure, and it may be that 
the bankrupts at the time of the failure had no rights in the pledged 
"deposit" securities to which other claimants could hâve been subro- 
gated. It may be that the bankrupts, before the failure, owed the appel- 
lant the duty of withdrawing such securities from the Mechanics' Bank 
and of surrendering them to him. But the testimony leaves the actual 
state of the account between the appellant and the bankrupts in a state 
of uncertainty. Clearly the "restatement" of the account by the spécial 
master was wrong. The bankrupts were not carrying the appellant's 
"long" stocks which the statement purports to liquidate. But when 
they had been converted is not shown, so that the value at which their 
proceeds should hâve been credited does not appear, and it cannot be 
determined whether the appellant owed the estate, or vice versa. While 
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thé testîmony g-oes far to négative any l'ight in the bankrupts to hâve 
the securities in question in the loan at the Mechanics' Bank, we think 
/lis equities are not strong enough to place the appellant in the superior 
class. 

, While, however, the appellant, with respect to his "deposit" secur- 
ities apd notes, is properly in class , B, and should bear the same bur- 
den as other claimants in that class, we think that the spécial master 
erred in requiring him to bear the additional burden of paying the in- 
debtedness as "restated" by the spécial master. As already shown, 
this restatement was incorrect. The bankrupts were not carrying the 
stocks which they were bound to carry. The testimony is whoUy in- 
sufficient to afford a basis for charging the appellant with the bal- 
ance stated, nor does it definitely establish any balance. 

The appellant ought not to be required to m^ke any payment on ac- 
count of this alleged, but not established,=indebtedness as a condition to 
obtaining his "deposit" stocks; and we also think that this proceed- 
ing should nbt bé delayed and reopened for further proof. When it 
appears that stockbrokers bave • violated every obligation which thèy 
owe a customer, and hâve converted the shares which they prétend to 
carry, the courts should not go out of their way to afiford them or 
their trustée the benefit of securities deposited to riiake good losses in- 
curred throù'gh fair dealings. But this conclusion will not préjudice 
the right of the trustée to bring' an independent action against the ap- 
pellant to recover any balance which he rnay be able tO- establish. 

The order of the District Court is reversed, with costs, and the 
cause remanded for further proceedings in accordance with this 
o^jinion. 

For reasons stated in the Bamford Case, the order in the matter of 
People's Bank of Passaic is affirmed, with one-half costs against the 
appellant, Braun. 



In Té ENNIS et aL 
(Circuit Court of Appeals, Second Circuit. April 10, 1911.) 
: No. 190. 

BANKEur-TCY (§ 140*) — Trust Propeett — Réclamation — ^Idbntificaton. 

A customer of a bankrupt firm of brokers, who deposited shares of 
stock with them, cannot reclaim shares of similar stock received by the 
trustée ;from banks with whom they had been deposited by the bank- 
rupts as collatéral, without in some way identifying them, or at least 
those that were pledged, as his own. 

[Ed. Note. — For other cases, see Bankruptcy, Cent THg. § 225; Dec. 
Dlg. § 140.*] 

Pétition to Revise and Appeal from the District Court of the United 
States for the Southern District of New York. 

In the matter of Thomas A. Ennis and Charles F. Stoppani, bank- 
rupts, Alexander C. Lassen pétitions to revise an order of the Dis- 
trict Court, and also appeals from said order. Affirmed. 

•For otier cases see same toplc & § mumeeb in Des. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The gênerai nature of the proceedings involved In thls appeal 1« stated In 
Matter of Bnnls, Bamford, Petltioner, 187 Fed. 720, declded thls day. The 
présent appellant contended In such proceedings that he was the owner of 
18 shares of Tennessee Coal & Iron stock, whlch were deposited wlth the 
bankrupts before their f allure, and whlch he claimed to follow Into the pro- 
ceeds of stock embraced in the pledge to the Mechanies' Bank and exchanged 
by said bank for certain United States Steel bonds. Some of the bonds were 
sold by the Mechanies' Bank In the liquidation of its loan, and the remalnder 
were turned over to the trustée. Other Tennessee Coal & Iron shares had 
been pledged by the bankrupts to the National Reserve Bank, and thèse 
shares were likewise exchanged for bonds, which, upon the liquidation of 
the loan to that bank, were also turned over to the trustée. 

It was stipulated that the spécial master should consider the appellant's 
daim, not only as to the securities returned by the Mechanies' Bank, but 
also as to thèse returned by the Réserve Bank. The spécial master dlsmlssed 
the appellant's claim, upon the ground that he had falled to Identify the 
stock which he sought to reclalm, and thls action was afflrmed by the Dis- 
trict Court. 

Robert Stewart (R. G. Barclay, of counsel), for appellant. 

Hays, Hershfield & Wolf (E. D. Hays, of counsel), for respondent. 

Before IjACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). It is man- 
ifest at the outset that the appellant is unable to establish title to any 
spécifie certificates of stock or bonds which came into the hands of 
the trustée from the banks where they were hypothecated by the bank- 
rupts, and his claim seems barred by the décision of this court in Re 
Mcintyre, 181 Fed. 960, 962, 104 C. C. A. 424, 426, where it was said : 

"We also concur in the conclusion of the District Judge that persons whose 
stock bas been used by a banlcrupt for his own purposes cannot establish 
title to spécifie certificates of stock, found after bankruptcy as collatéral to 
some loan, unless they identifr those certificates as representing the shares 
which the bankrupt took from the clainiant." 

Assuming, however, that the appellant, as he contends, îs entitled to 
avail himself of the doctrine of following trust funds, the same resuit 
is reached. It is well settled, in the application of that doctrine, that 
some measure of identification is necessary. Ali that a claimant can 
follow into a bankrupt's estate, and recover from its trustée, are funds 
which he is able to trace into the estate. As this court said in the very 
récent case of Matter of Mcintyre, 185 Fed. 96, decided February 14, 
1911: 

"While the doctrine of following trust funds bas been much extended in 
modem décisions, there has never been a departure In the fédéral coiirts 
from the principle that there must be some identification of the property 
sought to be eharged with the trust funds." 

Now the most that can be said in favor of the appellant in this case 
is that there are in the hands of the trustée more than enough of the 
kind of securities claimed by him to cover his demand, and that no 
other person claims them. But there is no proof that the appellant's 
shares went into either the Mechanies' Bank or the Reserve Bank, and, 
consequently, no proof that they constitute any part of the securities 
held by the trustée. Nor does the doctrine of commingling funds help 
the appellant. It does not appear that the bankrupts at ail times had 
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i)n'hàna Stocks éqùaf to the'number of thë appellaftt's sliares. For ail 
fhat appears in tne recxjrd, the bankrupts may hâve converted appel- 
îamt's shares long before the failure, may hâve been without any of 
such kind of stock, and may hâve afterwards bought for their own ac- 
count the shares which were pledged to the banks. The appellant 
has, ; undoubtedly, a valid demand against the bankrupt estate ; but he 
fails to foUow and identify either trust funds or partieular certificates. 
The order of the District Court isaffirmed, with costs. 



AMERICAN STEEL CO. v. GEEMAN-ÀMERICAN FIEE INS. CO. 

(Circuit Court of Appeals, Third Circuit. May 6, 1011.) 

No. 44. 

Insurance (§ 574*) — Adjustment of Loss— Psocr^EDiNas Under Provisiom 

FOB APPRAISAL. 

A provision in an insurauce polley tliat "in tlie event of disagreement 
as to the amount of loss tlie same sliall * * * be ascerta"iiied liy two 
compétent and disinterested appralsers," the eompany and the insured 
each selecting one, is an agreement for an appraisement, and not an ar- 
bitratlon, subjeet to tlie strict rule.s governing arbitratlon and awards ; 
and, there being no requirement for notice nor nece.ssity for witnesse.s, 
an appraisement is not vitlated by the mère faet tliat the appralsers met 
without notice to the eompany, whlle officers of the insured corporation 
were présent and pointed out the damaged property, where there, is no 
suggestion of undne influence or bad faith, and the appralsers made 
their valuation on their own knowledge of tlie subjeet. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1430-1432; 
Dec, Dig. § 574.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Suit in equity by the German-American Fire Insurance Company 
against the American Steel Company. Decree for complainant, and 
défendant appeals. Reversed. 

McKenna & McKenna and Burleigh, Gray & Challener, for appel- 
lant. 

David A. Reed (William S. Bryan, Jr., and Reed, Smith, Shaw & 
Beal, of counsel), for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and Mc- 
PHERSON, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the German- 
American Fire Insurance Company, a corporation of Maryland, 
brought a bill in equity against the' American Steel Company, a cor- 
poration of Pennsylvania, praying the latter be enjoined from pros- 
ecuting on the law side of that court a suit on an insurance policy. 
On final hearing the latter eompany was enjoined, and from a decree 
so ordering it took this appeal. The pertinent f acts are as foUows : 

On January 1, 1909, certain ferro-manganese of the steel eompany 
was injured by fire while lying on a steamship dock in Baltimore. On 

•For other casea see same topic & § numbee in Dec. & Aiu. Digs. 1907 to date, & Rep'r Indexes 
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this ore the respondent insurance company had insured $15,000 and 
other companies $5,000. On January 14th the parties to this suit met 
in Baltimore, and, being unable to agrée on the damage to the ore, 
each selected an appraiser in accordance with the policy which pro- 
vided : 

"In the event of disagreement as to the amount of loss, the saine shall, as 
above provided, be ascertained by two compétent and dlsinterested apprais- 
ers, the insured and this company each selectlng one, and the two so chosen 
shall flrst sélect a compétent and disinterested uuipire. The appraisers to- 
gether shall then estlmate and appraise the loss, stating separate sound 
value and damage, and, failing to agrée, shall submlt their différences to the 
uniplre; and the award in writing of any two shall détermine the amount 
of such loss. The parties thereto shall pay the appraiser respeetively selected 
by them and shall bear equally the expenses of the appraisal and um pire." 

The Insurance Company named one Martin; the Steel Company, 
one Lavino. Ferro-manganese is not an ore which is kept in stock 
and sold as a gênerai article of domestic commerce, but is imported 
on spécial order. Martin was an employé of the Maryland Steel Com- 
pany, which has large works near Baltimore, and his name was given 
to the Insurance Company by the Maryland Company on the insurer's 
request for a man who was posted in référence to such ore. He was 
not known to the American Steel Company. An agreement for ap- 
praisement was then signed by the parties at the office of Bond, the 
Insurance Company's adjuster, and the appraisers then openly ar- 
rangea to visit the scène of the fire that day. Later in the day the 
two appraisers went to the fire, and in their company were the officers 
of the Steel Company, who pointed out the insured ore. No one rep- 
resenting the Insurance Company was présent at the dock. The testi- 
mony as to what was donc at the dock by the Steel Company's offi- 
cers was: 

"AVe went around, sort of helping theni as much as we could to get a look at 
this ferro. Some of it was covered over with tarpaulins, and I don't know 
what ail else, and we just sort of looked around ; that Is ail." 

The appraisers examined the ferro and took samples, and then — ■ 

"got off by themselves and diseussed the matter quite a good deal. You 
know we were not near them. Then we had some other ferro in other places, 
and we sort of walked around and considered whether we might be in dan- 
ger on aceount of that." 

This showing of the ferro to the appraisers was the only commu- 
nication the Steel Company had with the appraisers, and the only ques- 
tionable impropriety in that intercourse, if such there is, consisted in 
the fact that it was had in the absence of the Insurance Company. 
But that the appraisers, and especially Mr. Martin, were entirely free 
from any intentional misconduct, is shown by the fact that he subse- 
quently went alone to consult the Insurance Company. Of this Mr. 
Bond says: 

"Thèse gentlemen met and were in my office together. and they agreed on 
an umpire in a few minutes. They went out, and I did not see anything 
more of Mr. Lavino. A few days afterward Mr. Martin came in and asked 
me about the weighiug of this ferro-manganese. I told hlm that it had been 
agreed with Mr. Cottman to weigh it ; but, I said, 'I .suppose the other ap- 
praiser will hâve to be hère when that is donc.' 'Oh,' he said, 'no, he has 
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practically left the whole thing In my hands; and I am golng to attend to 
it.V So I gaye Mr. Oottman an order to weigh tlie ferro-manganese, and a 
copy of the weight was sent to, Mr. Martin by Mr. Cottman. I paid the ex- 
pense of weighlug It, and sent the lilU to the American Steel Company, and 
they sent me a check for It, and It was charged In the, loss." 

Mr. Martin also made an analysis o,f the ferro, and on January 20, 
1909, he and Lavino joined in a written appraisers' valuation thereof 
at $15 per ton. At that date the market value of undamaped ferro 
was $55 per ton. Their award was duly reported to the Steel and 
Insufatice Companies, and on January 28th the latter notified the for- 
mer that:: 

"The ferro-manganese appralsed Is absolutely yonr property, subjeet, so 
far as the Insurance companies are coneerned, to your disposai, and that, 
the loss having been settled by appraisal, the companies hold thernselveti liable 
for thé amount of the award, to,!,'ether with such expenses as hâve beeu in- 
curred in the salvage of the métal. * * * Award having been made on 
'duty paid' basis, any abatemeut of duty allowed by the Gov't is, of course, 
to be deducted." 

In April following the Steel Company made proofs of loss on the 
basis of the value fixed by the award. The loss not having been paid, 
the Steel Company on July 13th brought suit on its policies. There- 
upon the Insurance Company filed this bill to enjoin the action at law. 

From the testimony it now appears that, subséquent to the appraise- 
ment and the declination of the Insurance Company to take the ferro 
at the, appraised price, as it was entitled to do under the policy, the 
Maryland Steel Company, àfter inquiry by téléphone, made through 
Martin andbyletter thrdugh its other officers, purchased the salvage 
ferro f fom ,the American Steel Company at $25 per ton. The proofs 
disclose nowhere any évidence of bad f aith on the part of the respond- 
ent. The award seems to hâve been made in good faith. Both the 
weighing and the analysis were by the appraiser seleeted by the In- 
surance Company, and the insured were not even acquainted with him. 
He was called as a witness;' but no éxamination or criticism was then, 
or is now, m^de as to the accuracy of either. No suggestion is made 
of any object he would bave in making a low valuation on this ore. 
The subséquent offer of a higher price by his company for the ferro 
is not indicative of bad faith. Had the Insurance Corrtpany elected to 
take this salvage, and subsequently sold it to Mr. Martin's employer 
at an advance, the insured on this ground alone could ' not hâve re- 
pudiated the appraisal. Indeed, this is virtually conceded, since the 
case firjally settled down to the contention hère made, and adopted by 
the court below, as stated in its opinion, that : 

"With respect to the valuation made In the award, and the subséquent 
sale, the parties connected therewith may hâve acted in entire good fa if h, 
so far as may be necessary for the décision of this case. ïhe plaiutiff is 
entitled to the relief prayed for, for the reason that the arbitrators met with 
the officers of the défendant company In the absence of the complainant's 
représentative, and without notice to the complainant." 

That conclusion was based on Lutz v. Linthicum, 8 Pet. 165, 8 L. 
Ed. 904, where it was said : 

"Without question, due notice should be given to the parties of the time 
and place of hearing the cause ; and, if the award was made without such 
notice, it ought, upon the plainest principles of justice, to be set aside." 
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But this was said in référence to an arbitration, which involved the 
whole controversy in a pending law action and the question of the 
defendant's liability. The présent was a mère case of valuation. IJa- 
bility for the loss was conceded, and the clause in question was simply 
to appraise loss, in this case by appraising the salvage. This provi- 
sion, which is the form used in the standard statutory policy of many 
States, was considered by the Suprême Court of Ohio in Royal Com- 
pany V. Ries, 80 Ohio St. 272, 88 N. E. 638, and it was there said : 

"The distinction between an agreement for appraisement and au agreeuieut 
to submit to arbitration may not always be plain. But wlien tlie question 
of tlie liability of the company under the policy, and every other question 
is reserved, and the only snbniission provided for is an appraisal of tbe 
property at and after the time of the lire, to détermine the single question 
of the amount of the loss, it would seem to be an agreement for an appraise- 
ment, and not an arbitration." 

This view has the support of authority. Parker v. Dorsey, 68 N. 
H. 181, 38 Atl. 785; Russell on Arbitration, 44. 191: Atkinson v. 
Whitney, 67 Miss. 655, 7 South. 644; Norton v. Gale, 95 111. 533, 35 
Am. Rep. 173; Green Ry. Co. v. Moore, 64 Pa. 79; Leeds v. Bur- 
rows, 12 East, 1 ; Bos v. Helsham, L. R. 2 Exch. 72 ; and Toledo Co. 
V. Zenith Co. (C. C. A.) 184 Fed, 401, where, after a most thorough 
discussion of the authorities, it was said: 

"It has been frequently decided that an agreement to submit to the décision 
of others a question involving only calculation, or appraisement, or the flx- 
ing of values, and the like, or something ministerlal in character, does not 
eonstitute an arbitration under the strict rules of the common law. The dis- 
tinction between the submission of such a question and one involving judicial 
functions is of vital importance, because the latter may be revoked at com- 
mon law, while the former cannot be." 

Being a mère appraisement, and there being nothing in the agree- 
ment which made witnesses or notice requisite, the présence of the 
parties, notice, and the giving of testimony were not necessary. At- 
kinson y. Whitney, supra; Norton v. Gale, supra; James v. Shroeder, 
61 Mich. 28,27 N. W, 850; Green v. Moore, supra, where, speaking 
of an appraisement as contrasted with an arbitration, the Suprême 
Court of Pennsylvania say : 

"Xor is such an appraisement subject to strict rules governing arbitratioiis 
and awards. Kelly v. Crawford, s'WalJ. 785. 18 L. Ed. 562. It would not 
be necessary that the appraisers «hould décide upon évidence heard in the 
présence of the parties. They could décide, and, indeed, would be expected 
to fix the value of the articles, upon their own knowledge of the subject, 
though doubtless they mlght seek information from other quarters." 

Finding nothing in the case to challenge the good faith of the ap- 
praisers, and being of opinion that their valuation was a mère ap- 
praisement, and not an award of arbitrators, we hold that no sufficient 
grounds hâve been established by the proofs to warrant the setting 
aside of their appraisement. 

The decree of the court is therefore reversed, and the case re- 
manded, with directions to dismiss the bill, at the cost of the com- 
plainant herein. 
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TAXI SERVICE CO. v. PHILLIPS. 

(Circuit Court of Appeals, First Circuit. May 19, 1911.) 

No. 926. 

1. MuNiciPAi, CoBroBATioNs (§ 706*) — Use of Steeets— Motor Vehicle Acci- 

dent— Contributory Négligence— Question for Jury. 

In an action for injuries to a pedestrian while erosslng a street at a 
crosslng by belng run into by a taxleab, évidence Jield to require submis- 
sion of the question of plaintiff's due care to tiie jury. 

[Ed. Note. — For otber cases, see Municipal Corporations, Dec. Dig. § 
706.*] 

2. Teial (§ 253*)— Instructions. 

Where, in an action for injuries to a pedestrian at a street crossing by 
being run into by a taxicab, tlie court cliarged that wliether plaintiiî was 
négligent was for tbe jury to détermine, and that tbey should not weigb 
the extent of plaintiff's fault, but, if he was at fault at ail and his fault 
contributed to the resuit, he could not recover, défendant was not prej- 
udiced by a further instruction that if plaintiff while on the sidewalR 
looked up and down the street, and, seing nothing of a dangerous char- 
acter approaching, walked in the usual quiet manner across the street, 
lookTng as he went for what he could see, but looklng Incidentally and 
turning his liead as he walked along, as a man usually does who goes 
along in an ordinary walk, then he was not at fault, in that such charge 
withdrew the issue of plaintiff's contributory négligence from the jury ; 
it being construed to refer only to the look and listen rule and a charge 
that such rule was inapplicable, and as explaining that, if plaintiff did 
the things hypothesized, he would not be at fault as a matter of law. 

[Eà. Note.— For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. Dig. 
§ 253.*] 

3. Trial (§ 296*) — Instructions— Cubing EUror. 

Where, in an action for Injuries to plaintiff by being strucli by a taxi- 
cab at a street crossing, the court expressly charged that, if plaintiff was 
guilty of any fault which contributed to the accident he could not recover, 
such instruction cured an erroneous charge that, if plaintiff In crossing 
the street did anything that could bave been called a run or if he did 
anythlng beyond the usual walking in the way the court had previously 
described in crossing the street, then it would be for the Jury to find 
whether he was at fault, and whether such fault contributed to the re- 
suit. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 705-713, 715, 716 ; 
Dec. Dig. § 296.*] 

4. Municipal Corporations (§ 706*) — ^Use of Streets— Injukt to Tbavelers 

—Look and Listen Rule. 

Under the Massachusetts law, there is no imperative rule that foot 
passengers in crossing streets are conelusively presumed to be négligent 
if they do not continuously look and listen to ascertain whether motor 
cars are approaching ; the question of contributory négligence being for 
the jury if It appears that the person injured was walking across the 
street in the usual way. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
70G;* Highways, Cent. Dig. § 473.] 

Brown, District Judge, disseuting. 

In lîrror to the Circuit Court of the United States for the District 
of Massachusetts. 

•For other casos see same topic & § numbku in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by James E. Phillips agaitist the Taxi Service Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 
See, also, 183 Fed. 869. 

George h. Mayberry (Warner, Warner & Stackpole, on the brief), 
for plaintiff in error. 

Charles C. Barton, Jr. (Barton & Barton, on the brief), for défend- 
ant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. A party injured by a taxicab, at a 
Street crossing a little westerly of the junction of Commonwealth 
avenue and Beacon street, sought to recover damages for injuries sus- 
tained. There was a trial by jury; and the questions for considéra- 
tion hère are, first, whether the Circuit Court should hâve directed a 
verdict for the défendant ; and, second, whether the question of plain- 
tifï's due care was properly submitted to the jury. 

[1] We think it quite clear that the court was right in refusing to 
direct a verdict for the défendant upon ail the évidence, and we see no 
occasion to discuss that proposition. 

[2] The assignments of error which relate to the other question 
présent more difficulty. The position of the plaintiff in error is that 
the presiding judge practically disposed of the question of the plain- 
tiff 's due care by saying, with respect to the plaintiff 's conduct just 
before and at the time of the injury, that "if the plaintiff hère, when 
on the sidewalk, looked up and down the street and saw nothing ap- 
proaching of a dangerous character, and then walked in the usual 
quiet manner across the street, looking as he went across the street 
for what he could see, incidentally looking, not stopping to look, but 
looking incidentally and turning bis head as he went along, as a man 
naturally does who goes along in an ordinary walk, then he was not 
at fault" ; and that the question of f act, theref ore, as to the plaintiff's 
care was not submitted to the jury. The argument in support of this 
contention bas considérable weight; but, on the whole, we view this 
remark as having référence to the look and listen rule as inapplicable, 
and as explanatory of what was in effect a ruling that, if the plaintiff 
did thèse things, he was not at fault as a matter of law. Still, if the 
case were one which upon its merits was at ail doubtful, or if it could 
be seen that there was any possible chance that the resuit would bave 
been différent upon more spécifie instructions on the line of such care 
as men of ordinary prudence would exercise in a similar situation, it 
is not at ail certain what our conclusion would be; and. while we in 
no sensé intimate that a fundamental élément of a plaintiff's case like 
that of due care is one to be controlled by the doctrine of harmless 
error, we are, under the circumstances, disposed not to deal with this 
particular- phase of the instructions upon strict and technical consid- 
érations. 

It must be observed that the particular instruction, against which 
complaint is made as not submitting the question of fact to the jury, 
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was gîven în connection with the question whether the plaintiff was 
bound to look again as a matter of law. r 

As shown by the record, the plaintiff lef t the steps of the Buck- 
minster Hôtel, and, as he approached the sidewalk, saw an in-bound 
electric car standing on the southerly track, with its rear end just 
€ast of the street crossing, and, after looking and discovering nothing 
more except an out-bound car, on the northerly track, approaching 
from the east and a safe distance away, undertook to cross in the rear 
of the standing car ; and, as he passed the car and stepped toward the 
northerly track, he was struck by a rapidly moving west-bound taxi- 
cab, which had for the moment appropriated the northerly street car 
track instead of keeping to that part of the street between the car track 
and the sidewalk. 

The point of the défendant below was that the law required the 
traveler across the street to look to the east after passing behind the 
standing car which had obstructed his view, and that in not doing it 
négligence resulted as a matter of law. The learned judge, while 
dealing with this phase of the situation, and while explaining to the 
jury that there was no absolute rule of law, like that which applies 
to railroad crossings, a place of universally recognizèd danger, where 
common prudence requires that travelers on the highway should use 
the précaution of looking, which applies itself as between automobile 
highway travelers and pedestrians at highways or street crossings, 
and therefore that the question of fact was at large, to be determined 
upon the usual rules governing questions of fact, made the remark of 
which complaint is made, which, read in connection with what pre- 
ceded it, must be accepted as meaning, and we think on the whole 
that the jury must hâve so understood it, that if after looking at the 
sidewalk the plaintiff below walked in the ordinary way, turning his 
head as he went along as a man naturally does who goes along in an 
ordinary walk, he was not in fault as matter of law simply because he 
did not stop again and look around the side of the car. It was evi- 
dently the purpose of the learned judge to say that he would not be 
at fault as a matter of law. Indeed, it would seem quite clear that 
the purpose was to state that there was no rule of law which operated 
upon the situation, because it was further explained by such expres- 
sions as, "if the plaintiff vi'hile on the sidewalk looked, and then walked 
in the usual manner across the street, looking as he went, and then in 
an ordinary walk crossed to take the car," he was not at fault simply 
because he failed to stop again and look around. We think it reason- 
able to accept this, not as an instruction upon the question of care. 
but as a statement and an illustration to the jury that the question of 
the plaintiff's care was not controlled against him by a rule of law 
which would of itself put him in fault. 

[3] We must not be unmindful that it is urged there was error in 
saying that, if he did anything that could be called a run, or if he did 
anything "beyond the usual walking in the vi^ay I hâve described to 
you, then, according to the décisions of your Suprême Court, it would 
he for you to find whether or not he was in fault, and whether or not 
his fault contributed to the resuit." We think this involved error, be- 
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cause, if left upon that statement pure and simple, there would be no 
question of fact for the jury as to his fault unless he ran or hastened 
beyond the usual walk ; but, like the other, this was said in connection 
with that part of the charge which sought to relieve the question of 
the plaintiff's due care or contributory négligence from the opération 
of any rule of law that crossing behind a standing car without looking 
constituted fault, as between a pedestrian crossing a street and an ap- 
proaching automobile or taxicab. 

It was in another connection that the question of fact as to the plain- 
tiff's care was submitted to the jury. The charge was plainly con- 
structed upon the theory that the plaintiff could not recover if he was 
at fault, and, whether there was or was not a rule of law which re- 
quires a pedestrian at a street crossing to stop and look for dangers, 
that, as the injured party in this case did look, the simple failure to 
look again would not put him at fault as a matter of law. According 
to the opinion of the Circuit Court on the motion for new trial, the 
learned judge said to the jury at the outset: "This case is mainly for 
you, gentlemen. I could not dispose of it." Upon the plaintiff's due 
care as a question of fact the jury were instructed in another connec- 
tion as follows : 

"So, gentlemen, you must consider whether the plaintiff was In fault. 
You are not to weigh the extent of his fault, but if he was In fault, and hls 
fault contrlbuted to the resuit, no matter how fji'eat or small the fault, he 
cannot recover. He must hâve been in fault, and the fault must hâve con- 
trlbuted to the resuit." 

In another connection : 

"If you find the plaintiff was in fault, that is the end of the case. You 
will then find a verdict for the défendant. But, if you find the défendant 
was in fault, and do not find the plaintiff was in fault, you will then conie 
and take up the value of damages." 

If it appeared that the whole charge was before us, it would bave 
to be admitted that the instructions as to what constitutes fault, and 
the lines upon which fault or no fault is to be found, including the 
rules which govern the jury in respect to the détermination of the fact 
of due care or want of due care, were not as spécifie as are ordinarily 
given, but apparently the charge is not fully reported in the record, 
and there was no exception upon the particular ground that the in- 
structions were not sufficiently expHcit ; the point taken being that 
the question of fact was not submitted at ail. The colloquy in which 
counsel for the plaintiff said, "Your honor stated it as if the court had 
held that that was due care," and in which the court said : "The court 
did' not rule as a strict matter of law, but as a matter as to which the 
court was bound to guide the jury on a question of fact, and as to 
which the jury are bound to follow the court," had référence to what 
was said in that part of the charge which dealt with the question 
whether the plaintiff's fault resulted as a matter of law, and was a 
colloquy not in the présence of the jury. 

[4] Under the Massachusetts décisions, it is plain that there is no 
imperative rule of law under which it must be conclusively presumed 
that foot travelers in crossing streets are négligent if not continuously 
187 F.— 47 
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lookîng or listening to ascertain if auto cars are approaching (Hen- 
nessey v. Taylor, 189 Mass. 583, 76 N. E. 224, 3 L. R. A. [N. S.] 
345), and, if an injuredparty is walking in the usual way, the ques- 
tion is one of fact for the jury, whether he was iri the exercise of due 
care. Murphy v. Armstrong Company, 167 Mass. 199, 45 N. E. 93. 

From a careful considération of so much of the charge as is be- 
fore us, it seems clear that the learned judge intended to submit to the 
jury the question of the plaintifï's due care in conformity with thèse 
décisions. 

The point raised by the plaintiflf in error whether the question of 
the injured party's due care was properly submitted to the jury is not 
altogether free from doubt; but, on the whole, the conclusion is that 
such inadvertent error as there was, was cured by the gênerai instruc- 
tions as to the fundamental necessity of its being made to appear that 
the plaintiiï was without fault; and, as there was no spécifie request 
for more explicit instructions, and no exception upon the ground that 
the instructions were too gênerai, we think the verdict should be sus- 
tained. That part of the instructions which seems to hâve made the 
question whether the plaintifï's due care was a question of fact for the 
jury dépend upon whether the plaint! fif ran or hastened beyond the 
usual walking was on the whole, we think, cured by the various référ- 
ences to the question of contributory négligence and the gênerai in- 
structions embodied in the différent réitérations of the statement that 
tlie plaintifï could not recover if at fault. 

In view of such instructions, in respect to fault, under which the 
question of fault was submitted to the jury, and in view of the fact 
that the court plainly told the jury that the plaintiff was not at fault 
under any rule of law, the jury must hâve understood that they were 
instructed that he could not recover if in fault in fact, and that that 
question of fact was submitted to them. 

The judgment of the Circuit Court is affirmed, with costs. 

BROWN, District Judge. While I agrée that the Circuit Court did 
not err in the refusai to direct a verdict for the défendant, I am of the 
opinion that the submission to the jury of the question whether the 
plaintiff was in fault was so modified by préviens remarks of the 
learned judge to the effect that, under the facts testified to by the 
plaintiff, he was not at fault, as to constitute error. This error was 
doubtless inadvertent; and, upon the whole record, I hâve an impres- 
sion that it did not affect the verdict. Nevertheless, under the strict 
rule which requires a reversai for error unless it plainly appears that 
the error could not hâve affected the resuit, I feel obliged to dissent 
from the judgment of the majority of the court. 
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WOODDELL V. TEREITORT OF ARIZONA. 

(arcuit Court of Appeals, Ninth Circuit. May 15, 1911.) 

No. 1,896. 

1. Embezzlement (§ 32*) — Statutes — 'Indicime^jt. 

Pen. Code Ariz. 1901, § 460, déclares ttiat every broker, agent, or per- 
son otherwise intrusted with or having in his control property for tlie 
use of another, who fraudulently appropriâtes it to lils own use not in 
the due or lawful exécution of his trust, is gullty of embezzlement. 
Held, that an indictment alleging that défendant was intrusted with 
property for the use of complainant, and that he fraudulently appro- 
priated it to a purpose not in the due exécution of his trust, was sufli- 
clent without alleging the use or purpose for wMch the money was in- 
trusted to him. 

[Ed. Note. — For other cases, see Embezzlement, Cent. Dig. §§ 47-50; 
Dec. Dig. § 32.*] 

2. Embezzlement (§ 38*) — Pbopertt or Accused. 

In a prosecution for embezzlement of money clalmed to hâve been 
delivered to accused to invest for prosecutrix, and which he clalmed had 
been loaned to hlm, évidence that accused had property and money at 
the time of the alleged embezzlement was inadmissible. 

[Ed. Note. — For other cases, see Embezzlement, Cent. Dig. § 61; Dec. 
Dig. § 38.*] 

3. Cbiminal Law (§ 1059*)— Appeal — Exceptions — Scope. 

An exception to the exclusion of évidence is insufflcient to préserve an 
objection to the remarks of the court in ruling on the objection. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. § 2671; 
Dec. Dig. § 1059.*] 

4. Embezzlement (§ 44*) — Evidence. ' 

Where, in a prosecution for embezzlement of money alleged to hâve 
been delivered to accused to loan out on security, complalnaut testified 
that she had confidence in accused and delivered the money for invest- 
ment, her testimony was not rendered so incrediWe as to be insufflcient 
to support a conviction because she did not claim to hâve given any in- 
structions as to the Investment and made no Inquiry as to how or for 
what length of time or with whom the investment was to be made, etc. 

[Ed. Note. — For other cases, see Embezzlement, Cent. Dig. §| 67-70; 
Dec. Dig. § 44.*] 

In Error to the Suprême Court of the Territory of Arizona. 
R. D. Wooddell was convicted of embezzlement, and he brings er- 
ror. AfSrmed. 

The plaintiff in error was convicted of the crime of embezzlement under 
an indictment which charges that on or about March 1, 1909, in the county of 
Plma, territory of Arizona, "being then and there intrusted by one Anna 
Duncan with a certain sum of money, to wit, $1,000, lawful money of the 
United States of America, and Intrusted to the said B. D. Wooddell as 
aforesaid for the use of her, the said Anna Duncan, and the said R. D. Wood- 
dell then and there, and on or about the 20th day of September, 1909, having 
the said sum of money in his possession by virtue of his said trust, he, the 
said R. D. Wooddell, did then and there felonlously, unlawfully, and fraudu- 
lently embezzle the said sum of money and appropriate the same to his own 
use and to a use and purpose not in the due and lawful exécution of his said 
trust," An appeal was taken from this judgment of conviction to the Su- 
prême Court of the territory of Arizona, and that court, being equally di- 
vided as to the reversai of the judgment in the case, aflBrmed the judgment 

•For other cases see same topic & § ndmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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without filing an opinion. To review that judgment the présent writ of er- 
rer is sued ont. 

A. A. Worsley and Josiah Ide, for plafntiff in errer. 
John B. Wright and W. J. Galbraith, for the Territory. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
It is assignée! as error that the Suprême Court of Arizona affirmed 
the décision of the trial court in overruling a demurrer wliich was 
interposed to the indictment because of itncertainty and indefiniteness, 
and it is urged that the demurrer sliould bave been sustained for the 
reason that the indictment does not define any trust nor set out any 
facts constituting the trust. The indictment is brought under section 
460 of the Pénal Code of Arizona of 1901, which provides: 

"Every broker, agent or person otlierwlse intrusted with or having In hls 
control property for the use of anotlier party who fraudulently approi)rlates 
it to any use or purposo not in the due or lawful exécution of his trust 
* * * is gullty of einhezzlement." 

In Dé Léon v. Territory, 9 Ariz. 161, 80 Pac. 348, the Suprême 
Court of Arizona, upon an indictment which was drawn in the lan- 
guage which is used in the indictment in the case at bar, held that 
the indictment for embezzlement need only allège, and the évidence 
need only show, that the défendant was intrusted with property for 
the use of anotlier, and that he fraudulently appropriated it to some 
purpose not in the due exécution of his trust, and that it was unneces- 
sary to allège or show the particular.use or purpose for which the 
money was intrusted to the défendant. That décision is conclusive of 
the contention which the plaintiff in error hère makes. 

[2] The plaintifï in error testified to a proposition which he made 
shortly before he vifas indictedto turn over to the prosecuting witness 
and to a Mrs. McFadden, who also had intrusted a considérable sum 
of money to him, certain property which he had, in settlement of, or 
as security for, their demands. To his testimony as to the value of 
some of the items of that property, objection vi'as made, and the court 
ruled that the évidence was irrimaterial, and said: 

"It is only a question of whether he got tliis money to Invest from this 
woman, and used it for his own purposes. It he borrowed the money and 
spent it, he is not guilty of embezzlement. iSiat is the sole question. So 
what property he had there does not make any différence." 

The évidence was offered as tending to rebut the imputation of 
fraud. It bas been held that the fact that the défendant is fmancially 
embarrassed, that he is in straitened circumstances, and owes money, 
may be shown by the prosecution in embezzlement cases as tending 
in some degree to show a motive for the embezzlement. ■ Govatos v. 
State, 116 Ga. 592, 42 S. E. 708; Bridges v. State, 103 Ga. 21, 29 
S. E. 859; Bulloch v. State, 10 Ga. 47, 54 Am. Dec. 369; United 
States V. Camp, 2 Idaho (Hasb.) 231, 10 Pac. 226. But it bas also 
been held that the défendant in an embezzlement case may not intro- 
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duce évidence to show that he had property or money at the time of 
the alleged embezzlement. State v. Poster, 1 Pennewill (Del.) 40 Atl. 
939; Commonwealth v. King, 35 Pa. Super. Ct. 454. It is conceiva- 
ble that the évidence in an embezzlement case may be such as to jus- 
tify the court in admitting testimony otïered on behalf of the accused 
to show that he was in the possession of property at the time of the 
alleged embezzlement, as tending to show the absence of intention 
to defraud, where the question of his intent to convert to bis own use 
the property which he is accused of embezzling is one upon which his 
guilt or innocence may dépend. But such is not the case hère. The 
prosecuting witness, who was at Tucson, seeking recovery from tuber- 
culosis, testified that she became acquainted with the plaintiflf in error ; 
that at his instance she withdrew her money from a trust company in 
Denver, where it was earning interest at 4 per cent, per annum, upon 
his représentation that he could invest it for her at a higher rate of 
interest; and that she intrusted it to him for that purpose. The 
plaintifif in error testified that, without any request or suggestion from 
him, she drew her money from the trust company and loaned it to 
him, and that he did not undertake to and did not invest the money 
for her, but that he used it for his own purposes, and that, when she 
demanded its repayment, he was unable to pay the same. Hère was 
a clearly defined issue, and the jury evidently found the facts to be as 
testified by the prosecuting witness. The question was : Was the 
money intrusted to the plaintifï in error to invest for the prosecuting 
witness, or was it loaned to him? The plaintiff in error, upon his 
own admission, appropriated the money, and converted it to his own 
use. He admitted that his intention was to use the money as he did. 
His intent, therefore, was not a question at issue before the jury. 
How could it hâve aided the jury in determining the real ciuestion in 
issue, which was whether the money was intrusted to the plaintiiï in 
error to invest, or was loaned to him, to introduce évidence that, some 
two years after he had spent the money, he was in the possession of 
sufficient property to reimburse the plaintiiï in error and Mrs. McFad- 
den ? In view of the issues and the évidence, we find no error in the 
judgment of the court below affirming the ruling of the trial court in 
excludiiig such testimony. 

[3] It is contended that the judgment should bave been reversed 
for the error of the trial court in using the language quoted in the 
discussion of the last assignment of error, and which "it is said errone- 
ously stated the law. But the exception which was taken, as it ap- 
pears in the record, was taken only to the ruling of the court in ex- 
cluding the évidence, and no objection was made to the remarks of 
the court. In view of that fact, and the fact that the court in instruct- 
ing the jury properly charged them upon the law of the case, we find 
no error in the refusai of the Suprême Court of x\rizona to reverse 
the judgment on that ground. 

It is assigned as error that the Suprême Court of Arizona did not 
find that the trial court erred in instructing the jury. The assignment 
does not inform us of the nature of the error in the instructions which 
are complained of, nor does it appear from the transcript that any ex- 
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ception wliatever was taken to the charge or to any portion tliereof. 
On examination of the instructions, we find no error therein. The 
court properly instructed the jury uoon ail the issues in the case, and, 
among other instructions, charged that, if they found that the money 
was loaned to the plaintiff in error by the prosecuting witness, he was 
not guilty of embezzlement ; that if, on the other hand, they found 
that the money was intrusted to him by her for the purpose of in- 
vesting it for her benefit, and that he appropriated it to his own use, 
and spent it for his own purposes fraudulently, he was guilty of em- 
bezzlement ; and that it was for them to détermine whether a fiduciary 
relation existed between the prosecuting witness and the plaintiff in 
error. 

[4] Counsel for the plaintiff in error argue at some length that the 
judgment should hâve been reversed because the verdict of the jury 
was contrary to the law and the évidence in the case. The principal 
argument advanced is that the testimony of the complaining witness 
was to the effect that she gave the plaintiff in error the money to in- 
vest, but that nothing was said as to howit should be invested, or for 
how long a time, or to whom, or on what kind of securities, and that 
she never asked him how or where the money was loaned, and it is 
said that from the fact that she received interest thereon from the 
day when the plaintiff in error received the money, at 10 per cent, on 
the whole amount, she must hâve known that he was using the money 
and paying the interest himself. But this conclusion does not follow. 
The prosecuting witness testified positively and directly that she in- 
trusted the money to the plaintiff in error to invest for her, and that 
she supposed he had invested it upon security. Her testimony is not 
made incredible by the fact that she gave no instructions and made 
no inquiry as to how, or for what length of time, or with whom the 
investment was made ; nor did her omission to give instructions or to 
make such inquiries deprive the transaction of its fiduciary character. 
She testified that she had confidence in the plaintiff in error, and that 
when she had occasion to demand the repayment of her money, and 
he answered that he was unable to pay it upon a short notice, she de- 
manded of him that he realize upon the securities he had taken, and 
that he did not then, or at any time, tell her that he had used the 
money, but that he informed her that he had loaned the money upon 
securities which would not be accepted by a bank, and upon which he 
could not realize immediately. Considering ail the évidence as it ap- 
pears in the record, an appellate court would not be justified in holding 
that the verdict is contrary thereto. 

The judgment is afïirmed. 
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McCORD et al. v. BALTIMORE & O. E. CO. 

(Circuit Court of Appeals, TMrd Circuit. May 29, 1911.) 

No. 1,421. 

1. Appeal and Erboe (§ 272*) — Exception in Loweb Court— Time of Tak- 

iNa. 

A verdict having been rendered for plalntiff Jmie 15, 1909, a motion for 
judgiiient non obstante was made June 17th, and argued ou the 26tli. 
The motion was granted, and judgment entered for défendant February 
12, 1910, during the Noveniber, 1909, term of court, which ended on May 
9th. Held, that an exception to the entry of judgment, first sealed on 
July 19th, after the May term had commenced, and after a writ of error 
had been allovved and the assignments of error filed in the Circuit Court, 
was toc late. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1611 ; 
Dec. DIg. S 272.*] 

2. Judgment (§ 199*)— Judgment Non Obstante— Recokd. 

A motion for judgment non obstante for défendant, made at the close 
of the trial, eould not be granted, where It was based on the record only, 
then consisting of nothlng but the pleadlngs and a verdict In favor of 
plalntiff, wlthout the évidence and the proceedlngs at the trial. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 367-375 ; Dec. 
Dlg. § 199.*] 

3. Judgment (§ 199*) — Notwithstanding Verdict— Record of Evidence— 

Statutes. 

Where, at the close of the évidence, défendant applled for blnding In- 
structions, and, the case having been submitted to the jury, treated such 
application as refused, and, after verdict for plalntiff, moved the court to 
order that the entire testlmony be flled and made a part of the record, 
and that judgment non obstante in favor of défendant be entered thcreon, 
it was the duty of the court, imposed by Act Pa. 1905 (P. L. 286), to cer- 
tlfy and file a transcrlpt of the évidence and proceedlngs had at the trial, 
and on this. In connection with the balance of the record, hear and dé- 
termine the motion for judgment non obstante. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 199.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Mary McCord and others against the Baltimore & Ohio 
Railroad Company. From a judgment in favor of défendant non ob- 
stante veredicto, plaintiffs bring error. Motion to dismiss denied, and 
judgment reversed. 

Charles F. McKenna and McKenna & McKenna, for plaintiffs in 
error. 

William B. L,inn, Johns McCleave, and Owen S. Cecil, for défend- 
ant in error. 

Before GRAY and LANNING, Circuit Judges, and McPHERSON, 
District Judge. 

J. B. McPHERSON, District Judge. [1] This case was tried in 
the Circuit Court, and a verdict was rendered for the plaintifï on June 
15, 1909. A motion for judgment notwithstanding the verdict was 
made on June 17, and argued on June 26. On February 12, 1910, 

•For otlier ca&ca see same toplc & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the motion was granted, and judgment for the défendant was entered. 
This was during the November terni, which ended on May 9. Ap- 
parently no exception to the entry of judgment was asked for, and 
none was sealed until Jidy 19, after the May term had begun, and 
after the writ of error had been allowed and the assignments of error 
had been filed in the Circuit Court. This was too late (United States 
V. Jones, 149 U. S. 262, 13 Sup. Ct. 840, 37 L. Ed. 726; Morse v. 
Anderson, 150 U. S. 156, 14 Sup. Ct. 43, 37 L. Ed. 1037; Jennings 
V. Railroad Co., 218 U. S. 255, 31 Sup. Ct. 1, 54 L. Ed. 1031), and it 
would be necessary to grant the pending motion and dismiss the writ 
of error, if mère inspection of the record did not disclose a situation 
which requires us to refuse the motion and reverse the judgment. 

[2] After the trial in the Circuit Court had ended in a verdict, the 
record of the case showed nothing except the pleadings, a trial of the 
issue thus formed, and a verdict in favor of the plaintiff. Upon that 
record alone the Circuit Court might, of course, hâve granted a new 
trial; but it had no power to enter any other judgment than in ac- 
cordance with the verdict. In order to justify the entry of a judgment 
in favor of the défendant, it was essential that other matters should 
be put upon the record, and this could only be done by appropriate 
proceedings. [3] One method of enlarging the record and furnishing 
the foundation for such a judgment, namely, the réservation of a con- 
trolling question of law, has long been known in the courts of Penn- 
sylvania, and need not now be considered in complète détail. But one 
form of such a réservation does need careful considération at the prés- 
ent time — the réservation of a request for binding instructions in favor 
of the défendant. Such a motion comes at the end of a trial, and is 
based upon the proposition that there is no évidence that ought to be 
submitted to the jury in support of the plaintiff's claim. This, of 
course, présents a preHminary question of law upon which it is the duty 
of the judge to pass; but, as the évidence presented to the jury forms 
no part of the record, how is it to be put there, so that the trial judge 
may consider it, when the question has been reserved, and the décision 
of the motion has therefore been postponed — and especially so that an 
appellate court may review his action? The Pennsylvania Législature 
has answered this question by passing several statutes; but for prés- 
ent purposes it will be sufficient to confine our attention to the latest 
of thèse, the act of 1905. This act provides (P. L. 286) : 

"That whenever, upon the trial of any issvie, a point requesting binding 
instructions lias been reserved or declined, the party presenting the point 
uiay, within the time prescrihed for fiioving for a new triai, or within such 
other or further time as tlie court stiall allow, inove the court to hâve ail tlie 
évidence talven upon the trial duiy certifled and filed so as to beeonie part 
of tiie record, and for judgment non obstante veredicto upon the whole rec- 
ord ; whereupon it shall be tiie duty of the court, if it does not grant a new 
trial, to so certlfy the évidence, and to enter such judgment as should hâve 
been entered upon that évidence, at the same time granting to the party 
against whom the décision is rendered an exception to the action of the 
court in that regard. From the judgment thus entered either party may ap- 
peal to the Suprême or Superlor Court, as in other cases, which shall review 
Ihe action of the. court helow, and enter such judgment as shall be warrauted 
by the évidence talîen in that court." 
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In the présent case the défendant oresented a point asking for bind- 
ing instructions, which was neither reserved nor formally declined; 
but, as the case was submitted to the jury, we shall treat the submis- 
sion as équivalent to a refusai. The defendant's counsel evidently so 
treated it, for he excepted to "the court's refusai of ail of defendant's 
points," and afterwards in accordance with the act moved the court 
to "order and direct that the entire testimony taken herein be filed and 
become and be a part of the record, and that judgment non obstante 
veredicto in favor of the défendant be entered thereon." Thereupon 
the act made it the duty of the court "to so certify the évidence," 
and it is at this point that we are constrained to décide that a vital 
error was committed. The évidence was never certified, either then 
or at any time thereafter, and in our opinion this was a failure to 
comply with an indispensable requirement. No exception to the ad- 
mission of any évidence was taken at the trial ; but, even if exceptions 
hère and there had been taken, the whole of the évidence could not 
possibly get upon the record except by pursuing the statutory method, 
and it was therefore not available for considération by the court be- 
low, and is not available now in the court of appeals. ■ Under ordi- 
nary circumstances it is probably an unimportant détail when the cer- 
tification takes place, at least while the court's power over the case con- 
tinues ; but at some time the judge must certify, and he himself must 
perform the act. A certificate by the stenographer is not sufficient, as 
the Suprême Court of Pennsylvania bas often decided; and, even if 
it were, there is no such certificate in the pending case. Obviously, 
the accuracy of the notes is of the highest importance, and the duty 
of certifying to their correctness is put where it properly belongs — 
upon the judge — and cannot be omitted. Of course, he will naturally 
receive the valuable assistance of counsel; but he is the final arbiter 
of disputes, and this is no doubt the principal reason why the act has 
expressly made it "the duty of the court*' to attach his certificate. 
Only upon "that évidence," thus authenticated, can he enter judgment 
upon a point reserved or declined, and only upon that évidence can a 
court of appeal safely act. If, therefore, the certified évidence is not 
before him — we repeat that the time of certifying is ordinarily not im- 
portant — he has nothing but the bare record upon which he can act, 
and upon that his judgment (generally speaking) must follow the ver- 
dict. If it had foliowed the verdict in this case, the judgmient must 
hâve been for the plaintiff ; and in our opinion such a judgment should 
hâve been entered by the Circuit Court. We cannot possibly déter- 
mine on the merits the accuracy of the judgment n. o. v., for we must 
disregard the évidence entirely, and we are therefore presented with a 
record which on its face entitles the plaintifï to a judgment in accord- 
ance with the verdict. 

It is not necessary to quote at length from the numerous cases in 
Pennsylvania which hâve considered thèse subjects. The foregoing 
views are amply supported by the f ollowing cases : 

Upon the gênerai subject of the entry of judgment non obstante 
veredicto: Inquirer Co. v. Rice, 106 Pa. 623; Buckley v. Duff, 111 
Pa. 223, 3 Atl. 823; Henry v. Heilman, 114 Pa. 499, 6 Atl. 921; 
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Mayne v. Fidelity Co., 198 Pa. 490, 48 Atl. 469; Casey v. Paving Co., 
198 Pa. 348, 47 Atl. 1128, and cases cited; Rosenthal v. Ehrlicher, 
154 Pa. 396, 26 Atl. 435; Connell v. O'Neil, 154 Pa. 582, 26 Atl. 607; 
Commonwealth v. Arnold, 161 Pa. 320, 29 Atl. 270; Smith v. Times 
Publishing Co., 178 Pa. 481, 36 Atl. 296, 35 L. R. A. 819; and Wood- 
ward V. Heist, 180 Pa._16i, 36 Atl. 645, 1131. 

Upon the act of 1905, supra — which is to be followed by the fédéral 
courts in this state, Fries-Breslin Co. v. Bergen [C. C] 168 Fed. 360 
Smith V. Jones, 181 Fed. 819, 104 C. C A. 329— the principal Perm 
sylvania décisions are Dalmas v. Kemble, 215 Pa. 410, 64 Atl. 559 
Shannon v. McHenry, 219 Pa. 267, 68 Atl. 734; Hardoncourt v. Iron 
Co., 225 Pa. 379, 74 Atl. 243 ; Farley v. Railway Co., 32 Pa. Super 
Ct. 413; Ackley v. Bradford, 32 Pa. Super. Ct. 487; Murphey v 
Greybill, 34 Pa. Super. Ct. 339; Casey v. Canning, 39 Pa. Super. Ct 
96. 

The motion to dismiss is refused. The judgment is reversed, and 
the court below is directed to enter judgment on the verdict in favor 
of the plaintiff. 



AMALGAMATED SUGAR CO. v. UNITED STATES NAT. BANK OF 
PORTLAND, OR. 

(Circuit Court of Apiieals, Ninth Circuit. Jlay 23, 1911.) 

No. 1,905. 

1. Banks and Banking (§ 160*)— Ciiecks— Transfer— Bona Fide Pukchaser. 

Défendant drew a clieck on its baulj in O., aud by indorsement made 
tlie check payable to its deposit bank in I.., which thereafter became in- 
solvent The check was credited to défendant on tlie bocks of the L. 
Bank and sent to plaintiff, the L. Bank's correspondent for collection and 
crédit. Plaintiff on receiving the check, payable by Indorsement to the 
order of any bank or banker. In a letter advlslng that it was inelosed 
for collection and crédit, credited the amount to the L. Bank's gênerai ac- 
count, and thereafter paid drafts against the account and made remit- 
tanees to the L. Bank, so that its crédit at the close of business on October 
lOth, when the K Bank closed its doors, was much less than the amount 
' of the check which, on being presented to the drawee bank for payment, 
payment w^as refused because défendant had ordered payment stopped. 
HeM. that pjaintiff bank was a bona flde purchaser of the check for value, 
and not a mère subagent of the insolvent bank for collection and crédit, 
and was therefore entitled to recover in the absence of proof that h» pur- 
chased the check with actual knowledge of the deposit bank's insolveney 
or any inflrmlty connected therewith. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 574- 
578 ; Dec. Dig. | 166.*] 

2. Banks and Banking (§ 166*) — Ciiecks— Indorsement— Rigiits of In- 

DORSEE. 

The rights of plaintiff bank as a bona flde purchaser being detei'mined 
In accordance wlth the légal as distingulshed from the équitable rights 
of the parties, it was entitled to recover the whole amount of the check, 
and was not subject to a déduction to the amount in its hands to the 
crédit of the indorslng bank at the time of the latter's failure. 

lEd. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 574- 
578; Dec. Dig. § 166.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In En-or to the Circuit Court of the United States for the District 
of Oregon. 

Action by the United States National Bank of Portland, Or., 
against the Amalgamated Sugar Company. Judgment for plaintiff 
(179 Fed. 718), and défendant brings error. Affirmed. 

The défendant lu tlils .ictiou drew a eheck on its Ijiuiker for .$4.000. wlildi 
in due course of baukin^' business wiis reeeived by the plaiiitiflC, propei-ly in- 
dorsed, and without knowled.içe of any defect inipaii'ing its commercial Talue. 
When presented for payment, tlie bauk upon whicU it was drawn refused to 
])ay for the reason that the drawer had ordered payment stopped. Thereupon 
the plaintiff Instituted this action, and a judsment was reudered in its fa ver 
for the amount of the check vvith interest and costs ; and to test the valldity 
of that judgment the défendant has brought the case to this court by a writ 
of error. 

The uiidlsputed facts of the case are as follows: The défendant is a cor- 
poration acti\'ely engaged in business at Ogden, in the state of VAah, aud at 
La Grande, in the state of Oregon, and for eonvenience kept a bauk account in 
eaeh of said places, its La Grande banker, at the times of the transactions in- 
volved, being the Farmers' & Traders' National Bank, which for eonvenience 
will be hereafter referred to In this opinion as the "insolvent bank." The 
plaintiff is a national banking association located at Portland, in the state of 
Oregon, and was at the times referred to the Portland correspondent of the 
insolvent bank. The check on which the action Is founded was drawn by the 
défendant on its Ogden banker, and was by indorsement made payable to the 
order of the Insolvent bank and dellvered to it, and the amount thereof was 
at once credited to the défendant on its deposit account sub.1eet to check. Only 
a few checks against that account were subsequently paid, amountlng in the 
aggregate to less than the balance in the defendant's favor Immedlately before 
it was augmented by the crédit of $4,000 entered on account of said check. 
The deposit was made in aeeordance witli the usual custom in that bauk by 
accompanying the indorsed check with a depositor's mémorandum slip ou 
which there was prlnted the following spécification of conditions: "Items 
listed hereon are taken at owner's risk untll we hâve reduced to our own 
possession the fund.s reeeived by us in settlement thereof, and crédits or re- 
mittances made by us therefor are sub.iect to revocation until we hâve re- 
eeived aetual final payment. ilediums of collection employed are your agents, 
and we assume no responsibility for their neglect, default, or failure. In 
making this deposit, the deposltor expressly assents to the foregoing condi- 
tions." The deposit was made October 0, 1908 ; the bank continuel! as a going 
couceru until the close of the business day of Saturday, October lOth. On 
Jïonday, the 12th, it was not opened for business, and It was not until that 
day, or the day following, that the parties to this action were informed of its 
Insolvent condition. October 8, 190S, the plaintiff reeeived the eheck, made 
payable by indorsement to the order of any bank, or banker, Inclosed in a 
letter from the insolvent bank, saying, "Inclosed find for collection and créd- 
it," which words we interpret to mean that the check was transmitted for col- 
lection and the amount when coUeeted to be credited to the transmltter on its 
current account. The plaintiff according to Its habituai practlce Immedlately 
entered crédit to the Insolvent bank for the amount of the check on its cur- 
rent account, and thereafter paid drafts against that account and made re- 
mittances to the insolvent bank, so that Its crédit balance was reduced to the 
sum of $1,839.01 at the close of business October lOth and to .$9.85 on October 
12th, which by the return of remittances not reeeived by the insolvent bank 
■was Increased to $376.37. The plaintiff sent the check to Its correspondent 
at Sait Lake for collection, a]id it was presented for payment October 14th 
after the défendant had notlfied the drawee to stop payment. 

Snow & McCamant (Geo. B. Guthrie, on the brief), for plaintiff in 
error. 

Chamberlain, Thomas & Kraemer (Lester W. Humphreys, on the 
brief), for défendant in error. 
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Before MORROW, Circuit Judge, and HANFORD and WOLr 
VERTON, District Judges. 

HANFORD, District Judge (after stating the f acts as above). [ 1 ] 
One or the other of the parties to this lawsuit must necessarily suffer 
a loss because of the insolvency of the first indorsee of the check, and 
the question as to which must bear the loss must be decided in ac- 
cordance with their respective légal rights. The reasons are obvious 
and sufficient for holding that the insolvent bank did not acquire any 
proprietary right to the check which could be maintained against the 
défendant, if rights of a third party were not involved. The check, 
however, was negotiable paper, and the unrestricted indorsement 
thereof by the défendant, who was the drawer, payée, indorser, and 
real owner, warranted uninformed persons in receiving it, bona fîde, 
as paper which the insolvent bank could rightf ully dispose of . 

This case is easily distinguishable from the cases cited by counsel 
for the plaintiff in error, of which Evansville Bank v. German Amer- 
ican Bank, 155 U. S. 556, 15 Sup. Ct. 221, 39 L. Ed. 259, is a sample. 
In that case a draft was transmitted for collection to the Eidelity 
National Bank of Cincinnati, a f ew days before the insolvency of that 
bank became known to its patrons. The letter in which it was trans- 
mitted was similar to the letter in which the defendant's check was 
transmitted to the plaintiflf, but the indorsement on the draft was in 
the following words; "Pay Eidelity National Bank of Cincinnati, or 
order, for collection, for German American Nat'l Bank of Peoria, 
lU's." That form of indorsement divested the draft of its negotiable 
quality, and the différence between that case and this one is as wide 
as the différence between negotiable and nonnegotiable instruments. 
The plaintifif had a légal and moral right to buy the check, and it is 
the opinion of this court that it did buy the check, and that the pur- 
chase was fully consummated before any of its officers or agents were 
apprised of the insolvency of the first indorsee or of the defendant's 
ownership. If it had merely received the check, given crédit for it by 
a book entry and passed it on to another bank for collection, without 
having given anything in exchange, the case vvould be différent, but 
by reason of the plaintiff's relationship to the insolvent bank as its 
Portland correspondent and of their method of doing business with 
each other the plaintifif had a right to absorb and appropriate to its 
own use negotiable paper received from the insolvent bank in ex- 
change for drafts paid and remittances made and debited to that bank 
in its current account, prior to notice of its insolvency, and, when 
the check was credited in that account, the amount of money which 
it represented was, in légal eflfect and actually, subtracted from the 
plaintiff's assets and added to the assets of the insolvent bank. Com- 
mercial Bank of Pennsylvania v. Armstrong, 148 U. S. 50, 13 Sup. 
Ct. 533, Z7 E. Ed. 363. 

The whole argument in behalf of the défendant seems to be 
grounded upon an idea that the letter of transmittal from the insol- 
vent bank constituted the plaintiff a Subagent and that, having re- 
ceived for collection and crédit a. check made payable to the défend- 
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ant's order, the subagent could not become a bona fide purchaser, for 
the reason that the circumstances mentioned were suggestive of pos- 
sible rights of the défendant which an agent should protect and suffi- 
cient to put an ordinarily prudent person on inquiry, and therefore 
sufficient to charge the subagent with actual knowledge of the facts 
which would hâve been discovered by diHgence. That idea is opposed 
to principles of commercial law established by décisions of the Su- 
prême Court. Goodman v. Simonds, 20 How. 343, 15 L. Ed. 934; 
Murray v. Lardner, 2 Wall. 110, 17 L. Ed. 857; Smith v. Sac County, 
11 Wall. 139, 20 L. Ed. 102; Hotchkiss v. National Bank, 21 Wall. 
354, 22 L. Ed. 645 ; Commissioners v. Clark, 94 U. S. 278, 24 L. Ed. 
59; Swift V. Smith, 102 U. S. 442, 26 E. Ed. 193; Stewart v. Lansing, 
104 U. S. 505, 26 L. Ed. 866 ; Pana v. Bowler, 107 U. S. 529, 2 Sup. 
Ct. 704, 27 L. Ed. 424; King v. Doane, 139 U. S. 166, 11 Sup. Ct. 
465, 35 L. Ed. 84. One of the rules deducible from this list of cases 
is that, in an action by an indorsee upon a negotiable instrument 
vitiated by fraud in its inception or issued without considération, the 
plaintifE, to prevail, must prove afïirmatively that he paid value. That 
fact being established, he will be entitled to recover unless it is proved 
that he purchased with actual knowledge of the defective title, or in 
bad faith, implying guilty knowledge, or will fui ignorance. Circum- 
stances which presumably would put a prudent buyer on inquiry are 
nôt enough, but to def eat an action by an indorsee of negotiable paper 
who obtained it in due course of business, before its maturity, and paid 
value for it, actual knowledge of facts sufficient to constitute a valid 
défense, if the action were prosecuted by the mala fide indorser, must 
be proved affirmatively. This rule in ail of its rigor was applied by 
this court in the case of the First National Bank v. Moore, 148 Fed. 
953, 78 C. C. A. 581. In this case the élément of fraud on the part 
of the insolvent bank in wrongfully disposing of the check in a man- 
ner to increase its own assets without giving value in exchange must 
be held to be whoUy irrelevant to the issue to be determined, viz., 
which one of two equally innocent parties shall bear the conséquent 
loss. The parties before the court are equally innocent, for, if it be 
true that the plaintiff might hâve avoided the loss by an inquiry, it 
is also true that the défendant might hâve avoided the loss by making 
its indorsement of the check in a form which would bave made the 
fraudulent conversion of it before payment a lep-al imnossibility. 

[2] The défendant insists that, in the event of the failure of its 
gênerai défense, there should be a réduction of the plaintiiï's demand 
equal in amount to the èredit balance in favor of the insolvent bank in 
its account with the plaintiff. This contention is advanced upon a the- 
ory that a fraud was committed by the receipt and disposai of the 
check by an insolvent, that springing from that fraud a trust attached 
to that balance, and that as the beneficiary of that trust the défendant 
may, by right of subrogation, use said balance as a set-off. In answer 
to this contention, it is sufficient to repeat that the case must be de- 
termined in accordance with the légal rights of the parties. Equitable 
défenses cannot be admitted. It is the opinion of the court that the 



750 187 FEDERAL REPORTER 

plaintiff acquîred a clear, légal, proprietary right to tHe check and the 
right to compel payment in full, and that the défendant has not pleaded 
nor proved any counter demand against the plaintiff cognizable in an 
action at law. 

Judgment affirmed. 



BALL T. GERMAN BANK OF CABROLL COUNTT, lOWA, et al. 

(Circuit Court of Appeals, Eighth Circuit. May 1, 1911.) 

No. 3,452. 

1. Banks and Banking (§ 286*) — National Banks— Transfers Apfected bt 

Insolvency. 

It was a custom between défendant bank and a national bank in the 
same town for eaeh to cash cheeks drawn on the other durlng the day's 
business, and after banklng hours to take an aecount of such paynlents, 
and for the bank against which the balance was found to glve a dueblU 
for the aniount, which was taken up on the next day by cash or a draft, 
and the cheeks were then surrendered for débit against the drawers. 
Two drafts given défendant In settlement of such balances on successive 
days havlng been dishonored, defendant's président called on the cashier 
of the national bank after banklng hours on Saturday, and requested col- 
latéral to cover the amount, which was given, amounting to $5,500. The 
national bank was then Insolvent, and did not again open Its doors, and 
that it could not do so was then known to the cashier. Held that. what- 
ever other remedy it might hâve had, défendant by demandlng collatéral 
elected to affirm the relation of debtor and créditer between the two 
banks ; that the transf er pf the collatéral by the cashier of the national 
bank was at least in contemplation of an act of iusolvency, and with a 
View of preferring défendant as a créditer, within the nieaning of Rev. 
St. § 5242 (U. S. Comp. St. 1901, p. 3517), and was void under said sec- 
tion, regardless of whether or not défendant knew the condition of the 
other bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1111- 
1113 ; Dec. Dig. § 286.*] 

2. Banks and Banking (§ 287*) — National Banks— Actions by Receivers. 

Where a national bank, after or in contemplation of an act of insol- 
vency, niade a transf er of notes to a créditer as a préférence, which was 
void under Rev. St. § 5242 (U. S. Comp. St. 1901, p. 3517), the receiver may 
at his élection maintain au action at law against the créditer for their 
conversion. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
1089-1127 ; Dec. Dig. § 287.*] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Action at law by George C. Bail, receiver of the First National 
Bank of CarroU, lowa, against the German Bank of Carroll County, 
lowa, and others. Judgment for défendants, and plaintiff brings er- 
ror. Reversed. 

F. F. Oldham (W. R. Lee and E. A. Robb, on the brief), for plain- 
tiff in error. 

Benjamin I. Salinger and L. H. Salinger, for défendants in error. 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before HOOK and ADAM S, Circuit Judges, and RINER, District 
Judge. 

ADAMS, Circuit Judge. This was an action at law, brought by 
the receiver of a national bank to recover the value of property al- 
leged to hâve been transferred by it, before the receivership, to the 
défendant the German Bank of Carroll County, lowa, in violation of 
section 5242, R. S. 1878 (U. S. Comp. St. 1901, p. 3517). At the 
close of the case each party requested the court to instruct a verdict 
in its favor. The court refused the request of the plaintiff, and gave 
that of the défendant, directing a verdict in its favor. Due excep- 
tions were saved by plaintifï to both thèse rulings, and they are now 
assigned for error. 

[1] There was no substantial conflict in the évidence. This the 
parties necessarily assumed in making their requests for peremptory 
instructions. The only question, therefore, for our considération is 
one of law: Whether on that évidence the judgment rendered in 
favor of the défendant was right. Section 5242, supra, provides in 
substance that any transfer of property by a national bank, made after 
the commission of an act of insolvency or in contemplation thereof, 
with a view to prevent the distribution of its assets as provided by 
law, or with a view to preferring one créditer over another, shall be 
null and void. If, therefore, the transfer was made (1) to a creditor, 
(2) with intent to prefer that creditor, and (3) either after the com- 
mission of an act of insolvency by the bank making the transfer, or 
in contemplation of the commission of such an act, the transfer was 
null and void. 

The two banks were doing business in the same town, Carroll, 
lowa, and it had been for years a common practice for each to pay 
checks drawn on the other, and at the close of each business day to 
take an account of their payments for each other, and for the bank 
against which a balance was found to give to the other its duebill for 
that balance, to be liquidated in cash or by draft on the following day. 
Thèse duebills were regarded merely as temporary évidence of the re- 
suit of the day's clearance. Upon such liquidation, whether in cash 
or by draft, the checks paid by either bank were surrendered to the 
bank upon which they were drawn for débit against the account of 
the depositor who drew them. 

A clearance made on October 13, 1908, pursuant to this gênerai 
practice, disclosed that the German Bank had overpaid for account 
of the First National Bank $3,511.56, and a duebill for that amount 
was executed and delivered to the former by the latter. A clearance 
of October 15th disclosed that the German Bank had overpaid for 
account of the First National Bank $2,968.16, and a duebill for that 
sum was given. On October 14th the First National Bank drew a 
draft on a correspondent bank at Cedar Rapids, lowa, for $3,000, 
payable to the German Bank, and delivered it (probably with a bal- 
ance in cash) to the German Bank, whereupon the first mentioned due- 
bill was taken up and marked "Paid." On October 15th a like draft 
was drawn for $2,500, and with it (and probably some additional 
cash) the second mentioned duebill was taken up and marked "Paid." 
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Later, on October 17th, after the business of the day had been closed, 
the président of the German Bank, having been advised of the dis- 
honor of both thèse drafts by the Cedar Rapids bank, requested the 
cashier of the First National Bank to give his bank collatéral. At 
that time the président and vice président of the First National Bank 
were in Chicago, where they had been once before during* that week, 
for the purpose of raising money with which to rheet pressing needs 
of their bank. - 

The cashier, who remained in' charge of the bank, and to whom the 
request for collatéral was preferred, made it clear by his uncontra- 
dicted testimony that the bank could not open its doors after that day, 
and would hàvè to suspend business, if the officers failed to raise the 
needed money in Chicago. He aiso testified in effect that he knew, 
prier to the time of making the transfer to the German Bank, that 
they had so failed. He then conformed to the request of the prési- 
dent of the German Bank, and indôrsed and delivered to him, for his 
bank, the two bills receivable, the value of which is sued for in this 
action, and took the following receipt: 

"Carroll, lowa, October 17, 1908. 

"Keeèived froln the Firfst National Bank, Carroll, as^coUateral security, tlie 
following notes, towit: Ed. Hageman, $4,000.00; Mr. Kreiisky, ,$1,500.00. 
Said' notes deposited to proteet the German Bank against any loss that may 
arise by réasoiji of di;af ts issued by said First National Bank to said German 
I5ank whîcti hâve beèn reported dishonored, amomithig to $.3,000.00 and oue 
for $2,500;00. ISigned] J. P; Hess, Près." 

At the time of this transfer the First National Bank was undoubt- 
edly insolvent. It kept its doors open, and, though its cash resources 
were low, honored ail checks, whether few or many we do not know, 
presented at its counter on and prior to Saturday, the 17th day of Oc- 
tober. it did not open for business after that day, but early Monday 
morning its président committed suicide, the Comptroller of the Treas- 
ury took charge, and the receiver vi^as appointed who is now winding 
up its afïairs. Upon this state of things the conclusion is inévitable 
that at the time the transfer in question was made the German Bank 
was a créditer of the First National Bank in the sum of $5,500 at 
least. The parties so treated themselves, and we shall treat them ac- 
cordingly. 

Even if the German Bank could hâve rescinded the transaction, 
and taken back the checks which it had turned over to the First Na- 
tional Bank, and resorted to the drawers to enforce a contingent lia- 
bility against them, no attempt was made to do so. On the contrary, 
the German Bank affirmed the transaction as made, and took security 
for the ultimate payment of the money due it. It became a créditer, 
and attempted to get security for the payment of its debt. 

Again, the First National Bank was not only actually insolvent, but 
its final effort to, continue in business had failed. It knew on batur- 
day evening, when the notes were transferred, that it would not open 
its doors for business again. In thèse circumstances it must be 
charged with knowledge of its own condition, and of the necessary 
conséquence of its act in transferring a substantial part of its assets 
to secure one créditer, namely, that that créditer would thereby get 
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a préférence over others. This conséquence the cashier admits he 
knew. 

In the case of National Security Bank v. Butler, 129 U. S. 223, 9 
Sup. Ct. 281, 32 L. Ed. 682, the Suprême Court dealt with a similar 
situation, and there said : 

"The undisputed facts of the case showed that the act of the cashier coulcl, 
uuder tlie clrcumstances, hâve no other resuit, if allowed to stand, than to 
operate as a préférence in favor of the Security Banls: ; that the l'acific Banlv 
had deeided to close its doors and to go into liquidation ; that af ter that the 
necessary conséquence of the transfer was to create a préférence," etc. 

In passing it may properly be observed that defendant's knowledge 
or want of knowledge of the condition of the First National Bank, 
or of the intentions 'or purposes of its officers, is quite immaterial. 
The statute (section 5242) does not make them an élément affecting 
the liability of a transférée. National Security Bank v. Butler, supra. 

Having already concluded that the transfer in question was made 
to a creditor, and with the intent of preferring that creditor over 
others, it only remains to ascertain whether it was so made, either 
after the commission of an act of insolvency or in contemplation of 
such an act. There is much reason to hold that the drawing of the 
two drafts on the Cedar Rapids bank and delivering them to the Ger- 
man Bank at a time when the First National Bank had no funds to its 
crédit in that bank was an act of insolvency. It can with difficulty be 
conceived that a solvent bank could, in the due and ordinary course 
of business, do such an act. It can scarcely be accounted for, except 
on the theory of financial distress. The évidence that the First Na- 
tional Bank thought it had funds there and drew the drafts by mistake 
can hardly prevail against the presumption, that ought to be indulged 
in important banking transactions, that a bank knows where its funds 
are deposited. 

We, however, need not rest our décision of this case on any doubt- 
ful matter of presumption. After carefully weighing the évidence, 
we are unable to reach any other conclusion than that the transfer 
was made at least in contemplation of an act of insolvency. The final 
closing of its doors for business on Monday morning, October 19th, 
taken in connection with the fact of actual insolvency and inability 
to go on with the business in the usual course, was clearly an act of 
insolvency by the First National Bank. This cannot be doubted. 
Roberts v. Hill (C. C.) 24 Fed. 571, 573; Havden v. Chemical Nat. 
Bank, 28 C. C. A. 548, 84 Fed. 874, 876. The bank was not then con- 
tinuing in the due and ordinary course of its business, as appeared to 
be the fact in McDonald, Receiver, v. Chemical National Bank, 174 
U. S. 610, 19 Sup. Ct._787, 43 h. Ed. 1106. On the contrary, there 
had been a final cessation of business. As a resuit of the failure to 
get money in Chicago, the bank was not again to open for business. 
"It had" in effect, "deeided to close its doors and go into liquidation," 
and is therefore brought directly within the rule announced in Na- 
tional Security Bank v. Butler, supra, and its acts done thereafter 
were clearly done in contemplation of an act of insolvency. 

Eearned counsel contend that the transfer of the notes in question 
187 F.— 18 
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to the défendant was made în good faith and for a présent fair con- 
sidération; that the transaction from October 13th to 17th was one 
and indivisible, contemplating the rétention in the German Bank of 
title to the checks they had taken up, until redeemed by the First Na- 
tional Bank upon which they were drawn. Defendant's view would 
hâve had persuasive force, and might hâve prevailed, if the parties 
had 50 intended, and had so treated the transaction; but the fact ap- 
pears to be otherwise. They did not do so. As already pointed ont, 
the giving and receiving of collatéral security for defendant's claim 
was a récognition of the existence of the relationship of debtor and 
créditer between it and the First National Bank. 

[2] It is also contended that plaintiff mistook his remedy. That 
his action should hâve been in equity to set aside the transfer of the 
notes and restore them to the receiver, and not an action at law for a 
conversion. To this, also, we are unable to agrée. The défendant 
had in its possession the notes, the transfer of which was void under 
the law. They belonged to the plaintiflf, but défendant appropriated 
them to its own use. They had a fixed value, which afïorded a ready 
measure of damages, and we perceive no reason why an action at law 
for their conversion was not available to plaintiff. That action was 
resorted to without complaint or criticism in the National Security 
Bank Case. 

Other contentions of defendant's learned counsel hâve been care- 
fully considered ; but, in view of the conclusions reached on the f acts 
of the case, they must be held untenable. The judgment is reversed, 
and the cause remanded for a new trial. 

It is so ordered. 



ENDERS V. UNITED STATES. 

lîINN V. UNITED STATES. 

(Circuit Court of Appeals, Seventli Circuit. January 3, 1911. Eehearing 
Denied April 11, 1911.) 

Nos. 1,726, 1,729. 

1. Internai, Revenue (§ 47*) — Offenses— Oleomargaeine Act— Violation — 
Ikdictment. 

The oleomargarine act (Act Aug. 2, 1886, e. 840, § 3, 24 Stat. 209 [U. S. 
Coinp. St. 1901, p. 2229] as amended by Act May 9, 1902, c. 784, § 2, 32 
Stat. 194 [U. S. Comp. St. Supp. 1909, p. 864]) provides tliat manufactur- 
ers of oleomargarine shall pay $600, and that any person manufaeturing 
oleomargarine for sale shall be deemed a manufacturer, and any person 
that sells, vends, or furnishes oleomargarine for use and consumption of 
others than his own famlly table without compensation, who shall add to 
such oleomargarine any artiflcial coloration that causes It to look like 
butter, shall also be a manufacturer of oleomargarine, subject to the pro- 
visions of the act. Held, that the statute created two classes of manu- 
f acturers, one manufaeturing oleomargarine itself for sale, and the other 
those selllng oleomargarine for consumption after adding artiflcial color- 
ation ; and heuce an indlctment against an alleged member of the second 
class for selllng oleomargarine on which the tax was not paid was not 
defective for failure to contaln the averment, applicable only to original 

•For other cases see same topic & § numbek tn Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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manufacture, that the oleomargarine on whlch the tax was not pald was 
Intended for sale. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 144- 
150 ; Dec. Dig. § 47.*] 

2. INDICTMENT AND INFOBMATIOIV (§ 110*) OFFENSES— TEEATINQ OlEOMARGA- 

BINE— AETIFICIAL COLOEATION— INDICTMENT. 

Oleomargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. Comp, 
St. 1901, p. 2234), provides that whenever any person, engaged In carry- 
Ing on the business of manufacturing oleomargarine, defrauds or at- 
tempts to defraud the United States of the tax on the oleomargarine pro- 
duced by hlhi, or any part thereof, he shall forfait the factory and man- 
ufacturing apparatus used by hlm and ail oleomargarine and raw mate- 
rial for the production of oleomargarine found in the factory, and shall 
be fined, Imprisoned, etc. Held that, since the tax on oleomargarine is 
leviable when the substance Is manufactured and sold or removed for 
consumption and use, an Indlctment alleglng a manufacture and sale of 
oleomargarine wlthout payment of the tax, and wlth Intent to defraud 
the United States of the same and that It should not be pald, in the lan- 
guage of the statute, was not invalid, in the absence of an application for 
a blll of partlculars, for failure to allège the spécifie means by which de- 
fendant attempted or Intended to attempt to defraud the United States. 

[Ed. Note.- — For other cases, see Indietment and Information, Cent 
Dig. §§ 289-294; Dec. Dlg. { 110.*] 

3. INTBRNAL REVENUE (§ 47*) ÛFFESSES— OLEOMABGARINE TAX— INDICTMENT. 

Where an Indietment for an attempt to defraud the United States of a 
tax on oleomargarine. In violation of Oleomargarine Act Aug. 2, 1886, c. 
840, S 17, 24 Stat. 212 (U. S. Comp. St. 1901, p. 2234) contained a gênerai 
charge In the language of the statute, it was not objectionable for failure 
to afflrmatlvely allège that the tax was assessable, as the défendant was 
notlfied by such gênerai charge that the government Intended to prove 
elther that the oleomargarine had been sold, or that it had been removed 
for sale and consumption, wlthout payment of the tax. 

[E!a. Note. — For other cases, see Internai Revenue, Dec. Dig. § 47.*] 

4. INTERNAL REVENUE (§ 47*) — OLEOMARGARINE TAX— DeFEAUDINO UNITED 

States— Evidence. 

Evidence held sufficlent to sustaln a conviction of manufacturing oleo- 
margarine by the addition of artiflcial coloration, and that the same had 
been sold or removed for sale and consumption wlthout payment of the 
required tax wlth intent to defraud the United States. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 47.*] 

In Error to the District Court of tlie United States for the Eastern 
Division of the Northern District of Illinois. 

Edward Enders and Henry Hinn were convicted of violating the 
oleomargarine law, and they bring error. Affirmed. 

Frank R. Reid and Wells M. Cook, for plaintiffs in error. 
Edwin W. Sims, U. S. Atty., and Wm. H. Medaris, for the United 
States. 
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The plaintiffs in error were tried and found guilty upon the first and 
thirteenth counts of an indietment, the essential parts of which counts 
are as follows: 

"Dld knowlngly, wilfully and unlawfiilly carry on the business of manu- 
facturers of oleomargarine, in that they (the plaintiffs In errorj, being then 

•For other cases see same toplc & i nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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and there persons that sold, \'ended and furnlshed oleomargarine for the use 
and consumption of others except their own family tables wltliout compensa- 
tion, did then and there add to and mix with sald oleomargarine artiflclal 
coloration that caused it to look like butter of a shade of yellow, without hav- 
ing paid the spécial tax therefor required by law, to-wlt," etc. ; and 
"were then and there persons engaged in earrying on the business of manu- 
faeturing oleomargarine, and belng so engaged in said business, did theu and 
there defraud and attempt to defraud the United States of the tax on a large 
quantity of oleomargarine produced and mauuf actured by them during sald 
I>eriod of time, to-wit, they (plaintiffs in error), did, as aforesaid, within said 
period of time, then and there, as such persons so engaged in earrying on the 
business of nianufacturiug oleoniargarine, manufacture, produce and furnish 
for the use and consumption of others, forty thousand pounds of oleomarga- 
rine not free from artiflclal coloration, but having and containing artiflclal 
coloration which caused it to look lilie butter of a shade of yellow, and which 
said oleomargarine was not produced and furnlshed by sald (plaintiffs in er- 
ror) for the use and consumption of their own family tables without compen- 
sation, and which said forty thousand pounds of oleomargarine was then and 
there, at the time it was so manu f actured, produced, removed and furnlshed, 
subject by law to a. tax of ten cents per pound," ail of which plaintiffs in error 
well knew, but vvhi'ch tax they did not pay, nor any part thereof, "and of 
which taxes, amountlng to the sum of four thousand dollars in lawful money 
of the United States, they, (plaintiifs in error) then and there, in the manner 
and form aforesaid, unlawfully, knowiugly, wilfully, feloniously and Inten- 
tionally did attempt to defraud and did defraud the United States." 

The sufficiency of both counts was challenged in the Court below, by 
demurrer, as uncertain, insufficient, indiçfinite and informai, in that 
the acts therein attempted to be charged against the défendants (plain- 
tiffs in error) are not charged by direct averment; and that the acts 
therein charged do not constittite an offense against the United States. 
The same challenges are çontained in motions in arrest of judgment. 

The sufficiency of the évidence to go to the jury was also challenged 
by a motion to direct a verdict at the close of the évidence for the 
prosecution, and by a motion to direct a verdict at the close of ail the 
testimony. The demurrer, motions in arrest of judgment, and mo- 
tions to direct a verdict, were ail overruled. 

[1] 1. The objection to the first count in the indictment is that there 
is no averment that plaintiffs in error were engaged in the manufacture 
of oleomargarine for sale. The statute in question is as f ollows : 

"That spécial taxes are imposed as f ollows: Manufacturers of oleomarga- 
rine shall pay six hundred dollars. Every person who manufactures oleomar- 
garine for sale shall be deemed a manufacturer of oleomargarine. And any 
person that sells, vends, or furnishes oleomargarine for the use and consump- 
tion of others, except to his own family table without compensation, who shall 
add to or mix with such oleomargarine any artiflcial coloration that causes it 
to look like butter of any shade of yellow shall also be held to be a manu- 
facturer of oleomargarine within the meaning of said Act, and subject to the 
provisions thereof." Act Aug. 2, 1880, c. 840, § 3, 24 Stat. 209 (U. S. Comp. 
St. 1901, p. 2229), as amended by Act May 9, 1902, c. 784, § 2, 32 Stat. 194 (U. 
S. Comp. St. Supp. 1909, p. 864). 

Manifestly, under this statute, there are two classes of manufac- 
turers — those who manufacture the oleomargarine itself for sale, 
and those who sell oleomargarine for the use and consumption of 
others adding to, or mixing with such oleomargarine, artificial colora- 
tion. The tax is a tax on a business, and the business described in 
the later paragraph of the section is as clearly made taxable as the 
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manufacture of oleomargarine for sale. The first count of the indict- 
ment brings plaintiffs in error witliin that business ; and is sufficient, 
in the absence of averment, apphcable only to the original mau facture, 
that the oleomargarine, upon which the tax was not paid, was intended 
for sale. 

[2] 2. The thirteenth count of the indictment is in the language of 
Section 17 of the statute, which reads as f ollows : 

"Tliat whenever iuiy perKoii enj^aged in carryius ou tlie business of manu- 
factui'ins oleouiurî,'ariue, defrauds or attoini)ts to defraud the United States 
of the tax on the oleomargarine produced li.v him. or any part thei'eof. he shall 
forfeit the factory and nianufacturijig apparatus used by hini, and ail oleo- 
margarine and ail raw uiaterial for the production of oleomargarine found in 
the factory and on the factory premises, and shall be fiiied not less than five 
hundred dollars nor more than five thonsaud dollars, and be lmi)risoned not 
less than six months nor more than three vears." Act Aug. 2, 1880, c. 840, 
24 Stat. 212 (U. S. Comp. St. 1901, p. 2234). 

Where the offense is purely statutory, having no relation to the 
common law, it is, as a gênerai rule, sufficient in the indictment to 
charge the défendants with acts coming fully within the statutory 
description, in the substantial words of the statute, without any 
further expansion of the matter. 1 Bish. Crim. Proc. §611; United 
States V. Simmons, 96 U. S. 362, 24 L. Ed. 819. 

In United States v. Simmons, supra, the charge, in the language of 
the statute, was that the défendant "did knowingly and unlawfully 
engage in and carry on the business of a distiller, within the intent 
and meaning of the internai revenue laws of the United States, with 
the intent to defraud the United States of the tax on the spirits dis- 
tilled by him." Of this, the Suprême Court says : 

"This count seems to us sufficient to authorize .iudffment thereon. It was 
not necessary to state in the indictment the particular means by which the 
United States was to be defraude<l of the tax. The défendant is entitled to 
a formai and substantial statement of the grounds upon which he is ques- 
tioned, but not to such strlctness in averment as mlght defeat the ends of jus- 
tice. The intent to defraud the United States is of the very essence of the 
offense ; and its existence in connection with the business of distilling heing 
distinctly charged, must be established by satisfactory évidence. Such intent 
niay, however, be manifested by so many acts upon the part of the accused, 
coveriug such a long period of time, as to render it difficult, if not wholly Im- 
praetlcable, to aver. with any degree of certainty, ail the essontial facts from 
which it may be fairly inferred. 

" 'The means of effectlng the crimiual intent,' says Mr. Wharton, 'or the 
circumstances evincive of the design with which the act was done, are con- 
sidered ta be matters of évidence to go to the jury to demoustrate the intent, 
and not necessary to be incorjjorated in an indictment.' 1 Wharton, § 202 ; 
United States v. Gooding [12 Wheat. 460, 6 L. Ed. 693], sujira. To the same 
efCect is the opinion of Mr. Justice Jliller in the case of United States v. Ul- 
rici, 3 Dm. 535 [Fed. Cas. No. 16,594]." 

The tax was leviable when the oleomargarine was "manufacttired 
and sold, or removed for consumption and use," and the facts relied 
upon to constitute conviction in this case were, that upon oleomarga- 
rine thus manufacttired and removed for consumption and use, the 
tax of ten cents per pound had not been paid, with the intent that 
it should not be paid. To the objection that such spécifie means of 
defrauding the government should hâve been set forth in the indict- 
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ment, ît is sufficient to say, in the language of the Suprême Court, 
that it is only one of the many means by which the crime — the de- 
frauding of the United States, or the attempt to defraud — is commit- 
ted ; and therefore, in the absence of a request for a bill of particu- 
lars, or some other request that the spécifie means be more particu- 
larly disclosed, does not invahdate the indictment. Nowhere in the 
demurrers filed, or anywhere else in the record, is there an objec- 
tion that such spécifie means are not disclosed. 

[3] To the objection that the counts do not afiirmatively show that 
the tax was assessable, it is suflicient to say that the gênerai charge 
in the language of the statute involves the fact that it was assessable, 
and we see no reason why, under such a gênerai charge, plaintiffs in 
error are not apprised that the government intends to prove, either 
that the oleomargarine bas been sold, or that it was removed for sale 
and consumption. It is not as if the omitted particular was something 
not within the knowledge of plaintiffs in error at the time. It was 
a particular clearly within their knowledge. 

[4] 3. The proof satisfies us that the case properly went to the jury, 
and that the jury properly found a verdict of guilty. Plaintiffs in 
error did not manufacture the oleomargarine, but they brought it to 
their basement and mîxed with it the artificial coloring matter, being 
at the time in the business of selling oleomargarine, both white and 
colored, under circumstances that showed that they were doing it 
secretly and with intent to évade the ten cent tax. This work was 
done behind barred doors. The officers found the work of mixing 
partly finished, in packages ready to be sold, and partly unfinished, 
with the oils and other coloring matter at hand. It was a clear case 
of "moonshining" in the artificial coloring of oleomargarine, and 
leaves no doubt in the mind of the Court, as it left no doubt in the 
mind of the jury, that the intent was to defraud the government. 
When men know they are walking on the walls of the penitentiary, 
they must not be surprised that occasionally one falls in. 

The judgment in both cases is affirmed. 



GERMAN SAVINGS & LOAN SOCIETY v. COMMERCIAL UNION ASSUR. 
OO., LIMITED, OF LONDON, EKG. 

(Circuit Court of Appeals. Ninth Circuit. Octobei- 3, 1910.) 

No. 1,828. 

Insurance {% 669*) — Fire Insurance — PnoxiirATE Cause. 

A flre pollcy provided that défendant should not be liable for loss 
caused directly or indireetly by eartliquake, or (unless flre ensues and, 
in that event,' for damages by flre only) by explosion of any kind. Plaln- 
tifC's property was destroyed by flre after the San Francisco earthquake. 
There was proof that a fire was started in a nearby building, and that 
this flre burned through and destroyed the insured property. There was 
also évidence that the fire in the flrst building preceded an explosion 
therein, aiïd that prier to the explosion there was no fire in any build- 
ing on either side of the street, including plaintiffs promises. The 

•For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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court charged that, if the jury found that the fire on tlie flrst premlses 
was caused by an explosion, tbey stiould flnd for plalntiff, but that If 
the fire was comiDunicated to such premises by and caught from an earth- 
quake, and that after the premises had been ignited therefrom the fire 
came in contact with an explosive causing it to explode. and then con- 
tinued to burn to and consume plaintiff's property, suoli fire was not 
within the provision of the policy covering a flre eusniiig on an explo- 
sion, but would still retain its character of an earthciuake-caused flre, 
in which event the origin of the flre would not be changed by the inter- 
vention of the explo^^ion. and i)laintiff would not be eutitled to recover. 
IfcUl, thiit such instruction was a proper submission of the proximate 
cause of tlve flre. 

IRl. Note. — For other cases, see Insurance, Cent. Dig. §§ 1771-1784; 
Dec. Dig. § 6(;9.* 

What constitutes loss by flre under Insurance policy, see note to West- 
ern Woolen Mill Co. v. Northern Assur. Co., 72 C. C. A. 3.] 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Action by the German Savings & Loan Society against the Commer- 
cial Union Assurance Company, Limited, of London, England. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

Goodfellow & Eells, for plaintiff in error. 

T. C. Van Ness and H. B. M. Miller, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. This is an action to recover for 
fire loss under a policy of insurance. The policy contained a stipula- 
tion as f ollows : 

"This Company shall not be liable for loss caused directly or indlrectly by 
* • * earthquake, * * * or (unless fire ensues and, in that event, for 
the damages by fire only) by explosion of any kind." 

The défense is that the fire was caused either directly or indirectiy 
by earthquake. The property was situated on the north side of Cali- 
fornia Street, between Montgomery and Kearny streets, in the city of 
San Francisco. The bill of exceptions recites as f ollows: 

"It was proven upon the trial that upon the morning of the day upon which 
plaintiff's property was destroyed as alleged in the complaint an earthquake 
of violence had visited the city and county of San Francisco, wherein the 
insured property mentioned in the complaint was situate, and it was admitted 
by counsel for plaintiff as a fact in the case that Ares caused by sald earth- 
quake shock had started in that portion of said city and county north of 
Market street and east of Sansome street, and there was évidence tendiug 
to show and prove and to the effect that by beat, spark. buming brand, or 
ember thrown off and sent ont by said fires or an aggregation of said fires a 
flre had been started in a building on the north side of Commercial street 
west of the United States Subtreasury on said street, which said building 
was at said time occupied by a concern known as the Union Shrimp Com- 
pany, and it was by both sides conceded that the flre starting in said building 
occupied by said Union Shrimp Company did bum through to and destroy 
the insured property of the plaintiff mentioned in plaintiff's complaint, and 
that said fire was the fire by which plaintiff's said property was destroyed. 
There was évidence introduced upon behalf of défendant tending to show 
that the flre in said building on Commercial street, occupied by said Union 

•For other cases see satae topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stoltrip dompany, precededand was prior tè the explosion at sald point re- 
fe jr(}d to in the testimony of the witness Burns hereinafter set f ortli." 

Burns testified that he noticed an explosion take place in a building 
on the north side of Commercial street and west of the Subtreasury, 
which was occupied by the Union Shrimp Company, and that prior to 
this explosion he saw no évidence of any fire in any building on either 
side of Commercial street between Montgomery and Kearny. 

The assignment of error is predicated upon the following excerpt 
from the court's charge to the jury: 

"But if you flnd that the flre was first coniiiuiuleated to those promises 
by and caught froiii an eai'thqualce-caused tire in tlie luanuer I hâve indicuted, 
and that after the preuiises had been ignited therefrom, such flre came in 
contact with an explosive substance tliereon, causiug it to explode, and theu 
continued to burn to and consume plaintiff's property, such a fire wonhl not 
be within thls provision of tlie policy, a fire ensulng upon explosion, but would 
still retaiu its character of au earth{iuake-eaused fire. In sucli. a case the 
origin of the flre is not chauged hy the intervention of the explosion which 
it has itself caused, altliougli tlie exiilosion nuiy, or niay not, to sonie extcnt, 
hâve accelerated its action and spread. It wouid not l)e différent than if the 
flre had come in contact with a substance highly eouibustible and inflannna- 
ble, though not explosive, which might greatly increase its volume and ac- 
centuate Its spread, but it would still be the sanie flre thereafter as before ; 
it would not create a new cause, but the cause would still romain the sauie. 
That Is to say, it does, not change the relation of causes in a légal sensé to 
stibstitute a substance upon which flre acts, both inflammable ànd explosive, 
for one which is merely combustible. The only différence in the éléments 
of the question in such an instance would be that the explosive substance 
when ignited would consume with more rapidity than thé ohe merely eoui- 
bustlhle. The, active agent is still the flre, though it acts in différent ways 
upon the successive subjects of its action, and, if it was ât first an earth- 
quake flre, it still remains so, notwithstanding the explosion. To constitute 
the explosion a new or indepeudent cause, it must be a flre, as I hâve state-J. 
originated by and ensuing upon explosion, not one which in its course inci- 
dentally causes an explosion. In the latter case explosion is merely an in- 
cident, and not the cause." 

The only question presented hère is whether the court erred in giving 
this instruction. Immediately before reaching this point in the charge, 
the court instructed that: 

"There is some évidence in the case tending to show that an explosion or 
an explosive sound was lieard by some of the witnesses on or near the prem- 
ises on Commercial street at or about the, finie the fire was discovered on 
those premises. Should you flnd that the fire on those promises was caused 
by and ensued upon an explosion of auy kind, then your verdict must be for 
the plaintiff, since it is admitted that the flre troin those premises was the 
one which burned the plaintiff's property; and, if it was started by and en- 
sued upon an explosion, it would not be an earthquake-caused flre within the 
terœs of the policy." 

Thus it appeàrs that the court charged that, if the jury found that 
the fire on the Commercial street premises was caused by an explosion, 
they should find for the plaintiff; it being admitted that the fire com- 
municated from those premises was the one which destroyed the plain- 
tiff's property. But it is contended by counsel for plaintiff that this 
instruction was so qualified as to neutralize its effect by what followed. 
which it is claimed advises the jury that, if the explosion was caused 
in any manner by a pre-existing earthquake fire, they must find for the 
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défendant. In this relation it is insisted that the court should hâve told 
the jury that the explosion was of itself sufficient to stand as the prox- 
imate cause of the loss, and that the earthquake fire could not be the 
proximate cause, as it was too remote. This would hâve been the 
équivalent of directing a verdict for the plaintiff. 

In determining the principle that should be applied, which dépends 
upon what may be considered to be the proximate cause, it is essential 
that brief référence be made to some of the authorities. In Milwaukee, 
etc., Railway Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256, the fire orig- 
inated in the steamboat of the défendant, and it was alleged that it was 
negligently communicated to an elevator, also the property of the de- 
fendant, and from the elevator to the sawmill of plaintiff, while a 
strong wind was blowing from the elevator to the mill. It was there 
contended that the proximate cause of the burning of the mill was the 
fire from the elevator, and not from the steamboat, and therefore that 
the défendant was not liable. Answering the inquiry, the court said : 

"The primary cause may be the proximate cause of a disaster, though it 
may operate throush successive instruments, as an article at the end of a 
chain may be moved by a force applied to the other end, that force belng the 
proximate cause of the movement, or as in the oft-cited case of the squib 
thrown in the market place. 2 Bl. Rep. 892. ïhe question always is: Was 
there an unbroUen connection betvveen the wrongful act and the injury — a 
contlnuoiis oiwration? Did the facts constitute a continuons succession of 
events, so linked together as to make a natural whole, or was there soine 
new and independent cause intervening between the wrong and the iujury?" 

And again : 

"We do not say that even the natural and probable conséquences of a 
wrongful act or omission are in ail cases to be ehargeable to the misfeasance 
or nonfeasance. They are not when there is a sufficient and independent 
cause operating between the wrong and the injury. In such a case the re- 
sort of the sufferer niust be to the originator of the intermediate cause. But, 
when there is no intermediate efficient cause, the original wrong must be con- 
sidered as reacliing to the efCect, and proximate to it. The inquiry must, 
therefore, always be whether there was any intermediate cause disconnected 
from the primary fault and self-operating, which produced the iujury." 

Insurance Company v. Boon, 95 U. S. 117, 24 L. Ed. 395, was a 
case where damage by fire arising by means of insurrection, riot, or 
civil commotion, or of any military or usurped power, was excepted 
from the policy. The property destroyed was situated in the city of 
Glasgow, Mo. During an engagement between the opposing forces, 
while the Civil War was in progress, the officer in charge directed the 
military stores contained in the city hall to be destroyed, which was 
donc by setting them on fire. This fire spread along the line of the 
Street, from building to building, to that of plaintiff, which it destroyed. 
It was concluded that the fire which caused the destruction of the 
plaintiff's property took place, not merely in conséquence of, but by 
means of , the rebel invasion and military or usurped power ; the court 
saying further : 

"The fire oceurred while the attack was in progress, and when it was about 
belng successful. The attack, as a cause, never ceased to operate until' the 
loss was complète. It was the causa eansans which set in opération every 
agency that contributed to the destruction." 
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Later, after référence to the Kellogg Case, supra, it îâ said : 
"In tlïe présent case the burnlng of the eity hall and the spread of the flre 
afterwards was not a new ànd Indépendant cause of loss."* 

Another case is The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 
L. Ed. 234. While a ship was being unloaded, a case of detonators 
exploded, opening a hole in her side through which water entered and 
damaged a part of her cargo. It was held that the cause of the damage 
was the explosion, and not the sea water that was admitted through 
the rent in the ship following the explosion ; the court saying, after a 
review of the authorities : 

"Tie explosion, in conséquence of which, and through the hole made by 
which, the water immediately entered the ship, nuist be considered as the 
prédominant, the efficient, the proximate, the responsible cause of the dam- 
age to the sugar, according to eaeh of the tests laid down in the jndguients 
of this court, above referred to. The damage to the sugar was an effect which 
proceeded inevîtably, and of absolute necessity, from the explosion, and 
must therefore be aseribed to that cause. * * * It was the primary and 
efficient cause, the one that necessarily set the force of the water in opéra- 
tion. It was the superior or controlllng ageiicy, of which the water was the 
incident or instrument." 

Another case, earlier than thèse, is Insurance Co. v. Tweed, 7 Wall. 
44, 19 L. Ed. 65. Liability from explosion was excepted by the terms 
of the policy. Cotton contained in a warehonse was insured against 
damage by fire. An explosion which occurred in another warehouse, 
some distance from the one containing the cotton, shattered the walls 
of the latter. The explosion also caused a conflagration, which spread 
from the first building to another, and thence to the warehouse con- 
taining the cotton. It was held that the explosion was the proximate 
cause of the destruction of the cotton by fire, and therefore that the 
insurance company was not liable under the policy. In announcing 
the opinion of the court, Mr. Justice Miller says: 

"One of the most valuable of the criteria ftjrnished us by thèse authorities 
is to aseertain whether any new cause lias intervened between the fact ac- 
complis hed and the alleged cause. If a new force or power lias intervened 
of itself sufflcient to stand as the cause of the misfortune, the other must 
be considered as too remote. In the présent case we thlnk there is no such 
new causç. The explosion undoubtedly produced or set in opération the fire 
which burned the plaintilï's cotton. The fact that it was carried to the 
cotton by flrst b'urning another building supplies no new force or power which 
caused the burning." 

In commenting upon this case, Mr. Justice Strong says, in the Boon 
Case, supra: 

"There it was, in effect, ruled that the efficient cause, the one that set 
others in motion, is the cause to which the loss Is to be attributed, tbough 
the other causes ma y t'ollow it and operate more immediately in producing 
the disaster." 

There can scarcely be two opinions as to the resuit of thèse authori- 
ties. The cause which is efficient to produce the injury, though it 
may not be the one nearest in point of time or space, if continuons 
in its opération, passing from one efïect to another without cessation 
until it has brought about the resuit, is the one to which the injury 
must be attributed. Ail intervening causes which are themselves the 
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outgrowth of the primary cause are but incidental tliereto, and are 
not regarded as efficient to produce the in jury. 

The court's instructions were clearly within the principle. "If," 
says the court, "you find that the fire was first communicated to those 
premises by and caught from an earthquake-caused fire, * * * 
and that after the premises had ignited therefrom such fire came in 
contact with an explosive substance thereon, causing it to explode, 
and then continued to burn to and consume plaintiff's property, such 
a fire would not be within this provision of the poHcy a fire ensuing 
upon explosion, but would still retain its character of an earthquake- 
caused fire." There is nothing said in Insurance Co. v. Tweed, supra, 
in conflict with this view. The language of Mr. Justice Miller touch- 
ing the "new cause" or "new force" should not be misunderstood. 
It simply means a new and independent cause or force within itself 
sufficient to produce the resuit, not a cause which proceeds from the 
primary and ail-efficient cause back of it. The distinguished jurist 
announced no new doctrine or principle from that enunciated in the 
cases previously referred to herein, nor does it seem that it was his 
purpose so to do. The principle thus interpreted bas been applied 
by the Circuit Court of Appeals in the Seventh Circuit in a case of 
much analogy to the présent. American Steam Boiler Ins. Co. v. 
Chicago Sugar Refining Co., 57 Fed. 294, 6 C. C. A. 336, 21 L. R. 
A. 572. The case was one where a small fire broke out in the insured 
building and continued for three days, though apparently extinguished 
each day. On the third day, efforts to put out the fire resulted in 
bringing it in contact with a cloud of starch dust, which ignited and 
exploded, demolishing the building, which then burned up. The 
insurance was against damage by explosion, excluding such as might 
resuit from fire. It was held that the insurance company was not 
liable, as the fire was the proximate cause of the loss, and the explo- 
sion was a conséquence of the fire, marking a stage in its progress. 
Where the fire causes the explosion and the explosion accélérâtes 
the fire, and loss results, there can be no cavil as to the "primary and 
efficient cause," the "superior or controlling agency" that brought on 
the loss. It would be the fire, and thus the fire would be the pré- 
dominant or proximate cause. The explosion would be but an inci- 
dent. On the other hand, if the explosion caused the fire, as in the 
Tweed Case, or if, as in the case of The G. R. Booth, it caused the 
sea water to enter the ship's hold, and thus to damage the cargo, 
then the explosiori would be the primary, predominating, and prox- 
imate cause of the loss, notwith standing the fire or the water was 
an élément or agency in producing the loss. It is wlien the one 
agency is acting independently of the other, and not put into 
opération by the other, that it can be considered the prédominant 
cause, and, unless so independent, it must needs bave been set in 
action by the other, and that other then, as betweeu the two agencies, 
would be the prédominant or proximate cause of any damage that 
might ensue. The court's instruction is in full accord with this idea, 
and is clearly unobjectionable. Nor is the Riclimond Coal Co. v. 
Commercial Union Assur. Co., 169 Fed. 746, 95 C. C. A. 178, op- 
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posed to this view. In that case the instructions seem to hâve taken 
no note of the intervening events, such as explosion, back-firing, and 
dynamiting, or that the course of the flames might hâve been changed 
by wind storms or other natural causes, and it was said that, under 
the spécifie instructions rendered, the jury could not be controlled 
by, nor indeed give any considération to, whether there were any new 
or intervening causes, such as explosion, back-firing, dynamiting, and 
the like, between the fires that may hâve been started by the earth- 
quake, and that which caused the loss sued for. Not so hère, because 
the trial court specifically told the jury that, if the fire on the prem- 
ises was caused by and ensued upon an explosion of any kind, then 
their verdict should be for the plaintiff, because, if such fire "was 
started by and ensued upon an explosion, it would not be an earth- 
quake-caused fire within the terms of the policy." 

It is further insisted, as counsel for plaintiiï in error say : 

"We believe that, under ail authorities, tbe question as to whether or not 
the explosion was the proximate cause of the fire which burned plaiutitt's 
property should hâve been left to the jury." 

Upon this prédication, it is surmised that an explosion may cause 
a fire without itself being caused by fire. Very true. But the ans.ver 
to ail this is that the court did leave the question to the jury as to 
whether an explosion was an independent cause of the fire which 
destroyed plaintifï's property, or whether it was the resuit of an 
earthquake-caused fire. The distinction, we think, was clearly made 
between the explosion as a controlling and predominating cause of 
the fire which destroyed plaintifï's property, and the explosion as 
mefely an incident to the fire which produced the loss, and the jury, 
we must assume, fully understood it. 

From thèse considérations, the judgment of the Circuit Court must 
be affirmed. , 

ROSS, Circuit Judge (concurring). In my opinion the instructions 
of the court below were in strict accord with the ruling of this court 
in the case of Richmond Coal Co. v. Commercial Union Assur. Co., 
169 Fed. 746, 95 C. C. A. 178. In efifect, the court told the jury that 
if the explosion, and not the earthquake, caused the fire, the plaintiff 
was entitled to recover, but: that if the explosion was a mère inci- 
dent of a fire, caused by the earthquake which consumed the build- 
ing in question, and not an independent cause of that fire, the verdict 
should be for the défendant. That was precisely what was held by 
this court in the case of Richmond Coal Company v. Commercial 
Union Assur. Co. I therefore concur in the resuit reached in the 
présent case. 
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THE OLD POINT COMFORT. 

THE SUNNY SOUTH. 

(Circuit Court of Appeals, Fourth Circuit May 2, 1911.) 

No. 994. 

1. Collision (§ 122*) — Action fob Damages— Evidence— Course of Vessel. 

The presumption is that a vessel bound from one point to anotlier wiU 
take the usual and direct course; and wliere sucli presumption is 
strengthened by the direct and positive testimony of ail the witnesses oa 
such vessel, it can only be overcome by the clearest prépondérance of évi- 
dence. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 257, 258 ; Dea 
Dig. § 122.*] 

2. Collision (§ 43*) — Steam and Sailing Vessel— Navigation Rules. 

Where a steam and sailing vessel are approaching each other on cours- 
es involving risk of collision, the duty of the steamer under the rules to 
keep out of the way and of the sailing vessel to keep her course are mu» 
tuai, and the rules are as obligatory upon one as the other. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 43-47; Dec- 
Dig. § 43.*] 

3. Collision (§ 45*) — Steam and Sailing Vessels— Change of Couese bt 

Sailing Vessel. 

A collision at night in Chesapeake Bay between a schooner going down 
and a steamer bound up Jield, on the évidence, due solely to the fault of 
the schooner in ehanging her course after the vessels saw each other, 
when they were approaching on such courses that each showed to the 
otlier her red light, and they would hâve passed in safety if such courses 
had been maintained. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 51 ; Dec. Dig. 
§ 45.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore. 

Suit and cross-libel in admiralty for collision between the schooner 
Sunny South and the steamer Old Point Comfort. Decree against the 
steamer, and her claimant appeals. Reversed. 

Daniel H. Hayne, for appellant. 

Hàrry N. Abercrombie (Robert H. Smith, on the brief), for ap- 
pellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAWLEY, 
District Judge. 

BRAWLEY, District Judg-e. A collisîbn occurred at half past 2 
o'clock on the morning of March 27, 1910, between the schooner 
bound down Chesapeake Bay and the steamer bound up, at a point 
a little west of the center of the bay off Bloody Point, the weather 
being perfectly clear with a light wind from the northeast, the schoon- 
er striking the steamer at right angles about 20 feet abaft the stem 
on her starboard side, her bowsprit penetrating the steamer's side, 
inflicting a slight damage to the steamer, and resulting in the sinking 
of the schooner. There are cross-libels, consolidated and heard to- 

•For other cases «ee eame toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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gether, and the decree of th« court below, which heard the testimony 
of ail the witnesses, is against the steamer. The opinion of the court 
seems to hâve been delivered orally and afterwards reduced to writ- 
ing and filed. It contains no spécifie findings of fact. Such findings 
of fact by a judge who has had the advantage of hearing the testi- 
mony would be justly entitled to great weight hère. In so far as it 
relates to the facts, the following seems to be ail that is pertinent: 

"You hâve taken, Mr. Hayne (proctor for the steamer), a certain hypothesis, 
that is supportée! by the testimony on your side, and, assuming one cardinal 
fact to be flxed, you hâve demonstrated beyond any question that the decree 
of the court ought to be for you, to the extent of holding the schooner also in 
fault. There is no doubt in the world about that. The only trouble of it ail 
is that you assunie that the north-northeast course has been flxed absolutely, 
and you décline to accei)t the south hy west course. Now, the collision may 
bave occurred as a resuit, either of your not belng on a north-northeast 
course, or of the schooner not being ou a south by west course. I hâve no 
ineans of reconciliug those two conflicting courses, except by looking at the 
witnesses and niaklng up niy mind which of them, on the whole, is giving the 
testimony that impresses me as most likely to be true." 

He then states his belief that the witnesses for the schooner hâve 
told the truth, and decrees accordingly. Our opinion, after a careful 
examination of the testimony, is that the steamer was on a north- 
northeast course, and that the schooner was, immediately before the 
collision, on a south by west course ; but, as this has led us to a con- 
clusion différent to that of the learned judge below, it is proper that 
we should state the facts somewhat in détail. 

[1] It is apparent from the government charts that the north- 
northeast course is the true course from Poplar Island to Sandy Point, 
which is the locality traversed by the steamer, and there is always a 
presumption that a vessel takes the usual and customary course. As 
said by Judge Brown in The Alberta (D. C.) 23 Fed. 810: 

"The probability that a vessel bound from one headland to another will 
take the usual and direct course between them is so strong that a déviation 
from such a course wlthout adéquate cause ought to be established by the 
clearest prépondérance of testimony." 

The overwhelming prépondérance of testimony is that the steamer 
was on a north-northeast course. Ail the witnesses on the steamer 
testify that she was on that course, directly, positively, and consist- 
ently, and there is no positive testimony to the contrary. Ail the prob- 
abilities and presumptions being in harmony with the uncontradicted 
testimony of those who were on the deck of the steamer, we think 
it established beyond a doubt that the steamer was on this course. 
The court below has not found to the contrary, but its opinion seems 
to be that if this, which it states to be a "cardinal fact," is established, 
it would be bound to hold the schooner also in fault as at least con- 
tributing to the collision, saying: "There is no doubt in the world 
about that." The opinion is puzzling, in that it seems to hold that it 
was disputed in the court below on the part of the steamer that the 
schooner was on a south by west course before the collision. Such 
has not been the contention hère; on the contrary, it is a part of the 
steamer's case that the schooner was, immediately before the colli- 
sion, on a sputh by west course, and that she had changed her course 
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f rom a Southwest course to a south by west course, and it îs this 
change of course that is relied upon by the steamer as her exculpa- 
tion. 

[2] There is no dispute as to the law or the rules of navigation 
appHcable to this case. One of thèse rules requires the steamer to 
keep out of the way of the sailing vessel, but there is a correspond- 
ing obligation on the sailing vessel to keep her course. The vessels 
were about a mile apart when they saw eàch other; the steamer go- 
ing up at the rate of about 10 miles an hour, and the schooner com- 
ing down with a very light wind at a speed of about 2j4 miles an 
hour. Obviously, in thèse circumstances, there vi^as risk of collision, 
and it was the duty of the steamer to keep out of the way of the 
other vessel, and, if necessary, slacken her speed or stop or reverse. 
Admittedly she did neither ; but it does not f ollow, because there was 
a collision, that the steamer is at fault for failing to slacken her 
speed or stop. She is required to do this "if necessary." She is not 
so required if the course of the other vessel is such that there is no 
danger of a collision. The duties imposed upon vessels in this con- 
dition are of a mutual character, and it is as much the duty of the 
sailing vessel to keep her course as of the steamer to keep out of the 
way. A change of course on the part of the schooner is equally as 
unlawful as any dereliction that may be imputed to the steamer. 

[3] We will now consider the testimony as to the navigation of 
the schooner. Her master and ail of his witnesses testify that from 
Sandy Point down to the time of the collision he was running on a 
south by west course, and that at no time was there any change of 
course. The proctor for the steamer contends that a departure from 
Sandy Point, say 500 yards, as testified by the witnesses for the 
schooner, continued on a south by west course without change, would 
land the schooner ashore at Bloody Point. The proctor for libelant 
contends that by this course the schooner would pass Bloody Point 
about a mile to the westward. As it is admitted that the collision did 
not occur near Bloody Point, but to the westward of the center of 
the bay, which is said to be about two miles to the westward of Sandy 
Point, it is unnece.ssary to décide between thèse conflicting théories, 
for we are satisfied, from a considération of ail the testimony and 
from the physical facts, that the schooner, when first seen by the wit- 
nesses on board the steamer, was not upon a south by west course, 
but upon a southwest course, and such was the testimony of Robin- 
son, the master of the schooner, before the inspectors, at an examina- 
tion on the day following the hearing before the court, in answer to 
this question by one of the inspectors : 

"Q. What course was you steering when you first saw lier? A. S. W. 
course." 

Ail the witnesses on the schooner testify substantially that they first 
saw the lights of the steamer over their port bow. Johnson, the mate 
of the schooner, testifies that: 

When he first saw the steamer both lights were showing clear. "It seenis 
llke in about a mlnute's time when she was coming she showed her red llght. 
It was showing clearer than the green light was, because her stern light was 
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projected over that way, and that is the way I know she Intended to go east- 
ward of us." 

That the steamer was on the schooner's port bow when first seen 
is the testimony of ail the witnesses on the deck of the schooner; 
both lights of the steamer being then visible, the red light showing 
more plainly. This is corroborated by the proofs on the part of the 
steamer, as ail the witnesses on the deck of the steamer say that, when 
first seen, the schooner was on the port bow, showing a red light. Ail 
of the testimony on the part of the steamer is that she kept her course, 
and if the schooner had kept her course, the lights showing red to 
red, they would hâve passed safely; the witnesses saying at a dis- 
tance of 400 or 500 yards. With the trend of the bay at the point 
where the vessels first saw each other, as exhibited by the diagram 
in the record, which is a photographie reproduction of the government 
charts, it is demonstrable with mathematical accuracy that, if the 
schooner was showing her red light at that point, she must hâve been 
on a Southwest course; for in that position, if she was on a south 
•by west course, she would hâve shown her green light to the steamer. 
The différence between a southwest course and a south by west course 
is three points, more than 30°. The schooner was sailing free, with 
a light wind; the steamer going at fuU speed, steadily holding her 
course north-northeast. 

The rules designed to insure certainty and safety in navigation re- 
quired that the schooner should keep her course; for the steamer, 
though bound to keep out of the way, would be thwarted in her ef- 
forts to keep clear by the uncertainty and perplexity that would fol- 
low any change of course on the part of the other vessel. It is true 
that ail the witnesses on the deck of the schooner say that she kept 
her course ; but they say, also, that this course was south by west. It 
has been demonstrated that when first seen, showing lier red light, 
she must bave been on a southwest course. Within a short time the 
witnesses on the deck of the steamer saw the green light of the 
schooner, showing that she had changed from a southwest to a south 
by west course. This change of course on the part of the schooner is 
unaccountable, and it may be that the master of the schooner was 
not conscious of it. It mav be that it took place when the master 
was away from the helm. It is true that in his testimony in the 
court below the master testified that he was at the wheel ail the time; 
but it appears that in his examination before the insnectors, the day 
after the hearing in the court, the master had left the wheel a few 
minutes before the collision took place. He says: 

"I cnlled tlie lookout to corne, and I walked up foi'ward and took a drlnk 
of water." 

He was asked: 

"Q. Could not he hâve brought a drmk of water to you?" 

His answ'er was : 

"It was not neeessary. He (Freeman) was keeping the lookout. Ile stood 
foi-ward. Q. Dld he walk backwards when he came to relieve you at the 
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wheel? A. Tes, sir. Q. When you came back and relleved hlm, was your 
back to the bow of the vessel ? A. It was." 

It is true that the master, in giving this testimony as to his going 
forward to get a drink of water, says that it was "a few minutes be- 
fore the colHsion took place, about 15 or 20 minutes"; but the con- 
text shows that this testimony relates to what was seen and done after 
the lights of the steamer had been seen, and it could not hâve been 
15 or 20 minutes, for the whole occurrence after the vessels saw each 
other consumed but a few minutes, and therefore it must hâve been 
at the most critical moment when the master left the wheel and went 
forward. Even after the change of course of the schooner from the 
port bow exposure to a south by west course, when she showed her 
green light to the steamer, they might hâve passed in safety, although 
by a narrow margin, for the quartermaster on the steamer ported his 
wheel and gave them a green light, and with green to green it would 
hâve been safe; but about that time, evidently, those who were nav- 
igating the schooner lost their heads. They ail testify to being run 
into and struck by the steamer. The physical fact is that the schooner 
ran into the steamer on the starboard side, striking her at a right 
angle. 

To recapitulate briefly : When the vessels first came in sight of each 
other, a mile or a little more apart, and the schooner saw the lights 
of the steamer over her port bow, and exhibited to the steamer, as 
ail the witnesses on the deck of the latter testify, her red light, she 
must bave been on a southwest course. Keeping that course, with 
red to red, the vessels would hâve passed each other, according to ail 
the testimony, about 400 or 500 yards apart. Therefore there was 
no need for the steamer to slacken her speed, or to stop or reverse. 
After that, when they were 300 yards or 400 yards apart, the schooner 
exhibited her green light to those aboard the steamer, and the 
steamer ported her helm, exhibiting her green light. If each had 
kept its course, showing green to green, they could hâve passed each 
other safely, though the margin of safety was narrow. When they 
came abreast of each other, as already stated, those navigating the 
schooner apparently lost their heads, and by a false maneuver ran into 
the steamer. Maneuvers in the face of apparent danger are not to 
be harshly criticised. We attach no especial conséquence to the fact 
that the schooner struck the steamer; but the fact that she struck 
her on the starboard side is of especial significance, because it con- 
firms the conclusion, reached from ail the testimony, that there must 
hâve been a change of course on the part of the schooner, for when 
first seen ail of the testimony and ail of the circumstances show that 
she should hâve passed the steamer on her port side. This change of 
course puts the blâme on the schooner. 

The decree of the court below is reversed. 
187 F.— 49 
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PENNSYL VANIA R. 00. V. BACZA. 

(Carcult Court of Appeals, Third Circuit. May 23, 1911.) 
No. 36. 

1. Négligence (§ 136*) — Contributoby Négligence— When Question fob 

JUBY. 

Contributory négligence Is a matter of défense, and is ordinarlly a 
question for the jury. It is only where ttie facts are undlsputed, or of 
sucli a conclusive cliaracter that ttie Inference of négligence must be 
drawn therefrom, that a court will itself pass on the question. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 333-336; 
Dec. Dig. § 136,*] ' 

2. Baileoads (§ 350*) — Accidents at Cbossings— Conteibutoby Négligence 

—Question fob Jury. 

Plaintiff was struclc and injured by a train while driving over tbe 
tracks of defeïidant's railroad at nlght in a light surrey. The erossing 
was in a city, and was guarded by gâtes during the daytime, but they 
were not operated so late at night. There was évidence that the train 
was running at a speed of 50 miles an hour, and that it gave no signais 
of its ai>proach ; also that plaintiff stopped, but did not see nor hear a 
train. The track curved about 1,000 feet from the erossing. Held, that 
the question of plaintiff's contributory négligence was properly submltted 
to the jury. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. § 350.*] . 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by Joseph Bacza against the Pennsylvania Railroad 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Alan H. Strong, for plaintiff in error. 

Joseph E- Stricker and George S. Silzer, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and Mc- 
PHERSON, District Judge. ' 

BUFFINGTON, Circuit Judge. In the court below Joseph Bacza 
recovered a verdict against the Pennsylvania Railroad Company for 
Personal injuries, and on entry of judgment thereon the défendant 
sued out this writ of error. The case was submitted to the jury in 
a charge to which no exception was taken, and the sole question be- 
fore us is the déniai of the defendant's point requesting instructions 
holding the plaintiff guilty of contributory négligence. 

[1] Contributory négligence is a matter of défense, and is ordi- 
narily a question for a jury. Grand Trunk v. Ives, 144 U. S. 408, 
12 Sup. Ct. 679, 36 L. Ed. 485. It is only where the facts are undis- 
puted, or of such a conclusive character that the inference of négli- 
gence must be drawn therefrom, that a court will itself paSs on the 
question. U. S. Express Co. v. Kraft, 161 Fed. 301, 88 C. C. A. 346, 
19 L. R. A. (N. S.) 296, and cases cited. Tested by this standard, we 
think the court below would hâve infringed the province of the jury, 

*For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had it decided the controverted question of the plaintiff's alleged con- 
tributory négligence; for, as said in Washington v. Harmon, 147 U. 
S. 580, 13 Sup. Ct. 560, 37 L. Ed. 284: 

"Thls was not a case where the facts were undisputed and where but one 
reasonable inference could be drawn from them." 

The accident in question was caused by a freight train of the de- 
fendant striking a light surrey which the plaintiff was driving across 
a grade street crossing at New Brunswick avenue, in Perth Amboy,- 
N. J. The plaintiff was 64 years of âge, was familiar with the cross- 
ing, and was going home about midnight. There were three tracks 
at the crossing, namely, two through tracks and a freight siding. 
The main tracks were used jointly by the défendant and the Central 
Railroad of New Jersey. The crossing was protected by safety gâtes 
during the day, but they were not operated so late at night as the hour 
of this accident. About 1,000 feet above the crossing the track 
curved. The night was somewhat foggy. The testimony on behalf 
of the plaintiff, which consisted of his own and that of a pedestrian 
coming down the street, showed the plaintiff stopped his horse on the 
siding, looked up and down the through tracks, and the plaintiff says 
he heard no sound or signal of approaching trains. He then started 
to cross, and as he was on the farthest of the two through tracks 
he was struck by defendant's freight train and injured. The pedes- 
trian was an experienced railroad fireman, who said the freight was 
traveling at the rate of 50 miles an hour, and testified afifirmatively 
that no crossing signais were given or sound of the train's approach 
made. This witness picked the plaintiff up after the collision, and tes- 
tified he examined the premises immediately, and found certain box 
cars on the siding about 140 feet from the crossing, which obstructed 
the plaintiff's view. The weight of the proof showed thèse cars were 
considerably further up the siding, but their location was in dispute. 
Leaving the élément of thèse cars, however, out of the question, we 
are unable to say the remaining facts indisputably point to the plain- 
tiff's négligence. 

The plaintiff approached this grade crossing in a populous, built-up 
city, the use of which during the day was such as to require safety 
gâtes, and he had a right to assume the railroad would hâve a due re- 
gard for the safety of crossers. U. S. Express Co. v. Kraft, supra. 
This care would be exercised by timely warnings of approach to the 
crossing of its trains, or a slowing up of speed. If the testimony 
on plaintiff's behalf was correct, and the verdict must be considered 
under the charge as establishing it, this train did approach this cross- 
ing at high speed and without signal. Without going into mathemat- 
ical data, it is quite évident that the interval between a train at such 
speed coming around the curve and reaching the crossing and be- 
tween the traveler getting his horse started and reaching the train 
track was measured by seconds, and that a driver who had previously 
stopped and heard and seen nothing, and had then started his horse 
to cross, and was giving his whole attention to crossing and watching 
for trains coming from either direction, could be caught almost in- 
stantly and unexpectedly. But in such case how can a court say that 
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the traveler wfio did wïiat he cduld — and the railroad failing to 3» 
what it shojild, and thus impliediy leading him to cross — was as a mat- 
ter of law guilty of négligence. Indeed, we faiï tç see wherein we 
can charge him with négligence. What was there he f ailed to do that 
he should hâve donc? What reasonable précaution did he omit? 

This case was not one where the accident was such that a plaintiff 
who says he stopped, looked, and listened clearly did not do so, or 
he would hâve seen the approaching train, and where, in spite of him 
testif ying that he did stop and look, the law présumes he did not stop 
and look. See Wharton on Négligence, § 382; Brommer v. Penna. 
R. R., 179 Fed. 578, 103 C. C. A. 135, 29 L. R. A. (N. S.) 924. 
On the contrary, the facts are such that Bacza could hâve stopped, 
looked, and listened before attempting to cross, and seen or heard no 
approaching train, and yet been caught by an unsignaled, swiftly ap- 
proaching train before he completed a crossing he had every reason 
to présume could safely be made This was the inference the court 
below thought might fairly be drawn; for, in a charge suited to the 
facts, it submitted this view to the jury, saying: 

"On the évidence, gentlemen, whlch Is more or less eonflictlng, you are to 
détermine what was the speed of the train ; and, having so determined, 
whether a train,, approaching this New Brunswick avenue crossing at such 
speed, would, by the flash of its headlight or the noise made In running, eon- 
vey a warning of Its approach to one placed as you shall find the plaintiff 
was placed as' he stood at the siding or procéèded on, as you shall find the 
fact to be, In time to enable him to avold the collision if he was exercising 
the due care I hâve already referred to. If on this branch of the case, 
namely, whether the plaintiff, by hls negleet, contributed to his Injuries, 
you find elther that the whistle was blown or the bell rung, you should find 
for the défendant, because, under the facts In this case, if notice of the ap- 
proach of this train was given by either method, the plaintiff was sufBciently 
warned of the danger of this crossing, and if he notwlthstanding proceeded 
to cross he cannot recoyer, because such conduct would be négligence on hls 
part and a contribution to bis Injuries. Or, if you should find that nelther 
the whistle nor the bell was Sounded, but that by the approaching headlight 
or the noise of the train the plaintiff, if he was exercising ordinary care, 
should hâve notlced the approach of such train, you should find for the de- 
fendant, because the plaintiff's f allure to regard such notice of the traln'g 
approach would he négligence on his part contributing to his own Injury. 
But If you find that neither the bell nor the whistle w;ere sounded, and that 
the train approaohed thé crossing in question at such a great speed that the 
plaintiff was not able to avold the collision, he having reached the point of 
danger wlthout notice on hls part, then your verdict should he for the plain- 
tiff, as he then would be entltled to recover." 

We hold, therefoire, the court was righ't in leaving the Case to the 
jury, and the judgment below should be affirmed. 
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In re FOGARTT. 

FOGARTY V. MILWAUKEE TRUST CO. 

(Circuit Court of Appeals, Seventli Circuit. April 11, 1911.) 

No. 1,714. 

Bankruptoy (§ 482*) — "Costs of Admikistiîation"— Counsel Fées of Bank- 
RUPT — Applicatiox to Conftrm Composition. 

.\n Involuntary banlirupt Is not entitled to an allowance for counsel 
fées aud disbursements expended on a contested application to conflrm a 
composition, sucli expendltures not l^eing a part of tlie "costs of admin- 
istration," nor for services rendered to tlie bankrupt while perforniing 
dutles prescribed by the act, within Bankr. Aet July 1, 1898, c. 541, § 
64 (b) 3, 30 .Stat. 563 (U. S. Comp. St. 1901, p. 3447). 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dlg. § 482.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1631-1640; 
vol. S, p. 7620.] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

In the matter of Thomas C. Fogarty, bankrupt; the Milwaukee 
Trust Company, trustée. From an order disallowing claim for coun- 
sel fées and disbursements, the bankrupt appeals. Affirmed. 

This is an appeal from an order denylng appellant's claim for an allowance 
ont of tbe estate on account of certain services and disbursements of bis at- 
torneys. 

The facts were stipulated as follows: "That thls Is an Involuntary case; 
that said bankrupt duly surrendered to bis trustée ail hls property, and that 
said bankrupt offered tenus of composition to his créditors, wliich were ac- 
cepted in writlng by a ma.1orlty in number and amount of hls créditors, and 
thereupon made application for confirmation thereof, and due notice thereof 
vvas given to hls créditors; that 3 of the 60-odd créditors entered appear- 
ances and flied spécifications of ob.lection to such composition; that the is- 
sues fornied upon such spécifications were tried. and the court denled said 
composition, on the ground that the bankrupt had failed to keep proper books 
of account and that the proposed composition was not for the best interest of 
the créditors; tlint the attorneys of said bankrupt drew ail the necessary 
papers, and attended upon the hearlngs and at the trial of said spécifications 
and on the arguments, and prepared briefs ; that the reasonable value of the 
services rendered by said attorneys on behalf of said bankrupt on said com- 
position matter and proceedings is ,$1,000; that the disbursements iiicurred 
in behalf of said bankrupt on said composition proceedings were for notices 
to créditors, witness fées, court reporter and clerk's fées. a,ggregnting $75.35 ; 
and that said bankrupt bas not paid nor secured said services or disburse- 
ments to said attorneys." 

James G. Flanders, for appellant. 
William E. Burke, for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges, and LANDIS, 
District Judge. 

BAKER, Circuit Judge (after stating the facts as above). Section 
64 (3) requires the court to order the trustée to pay the cost of ad- 
ministration, including a reasonable attorney's fee for professional 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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services actually rendered "to the bankrupt in involuntary cases wliile 
performing the duties herein [in the act] prescribed." 

The "duties of a bankrupt" are specifically enumerated and de- 
scribed in section 7. Subdivisions (3) to (9) inclusive relate to prép- 
aration of schedules and like matters. Manif estlv thèse hâve no bear- 
ing on the case. The remaining subdivisions are as follows : 

"(1) Attend the first meeting of his creditors, if directed by the court or 
a judge thereof so to do, and the hearing upon his application for a dis- 
charge, if flled ; (2) oomply with ail lawful orders of the court" 

Section 12 says that "a bankrupt may offer terms of composition 
to his creditors" after he bas filed his schedules and list of creditors, 
and that "an application for the confirmation of a composition may be 
filed" if the terms bave been accepted by a majority of creditors in 
number and in amourit. On confirmation and distribution of the con- 
sidération "the case shall be dismissed." If confirmation is denied, 
"the estate shall be administered in bankruotcy as herein [in the act] 
provided." Confirmation fails if the judge finds any one of three 
things: (1) That the composition is.not for the best interests of the 
creditors; or (2) that the bankrupt bas been guilty of an act that 
would bar his discharge; or (3) that the ofïer and acceptance were 
not made in good faith. 

Section 14 permits a bankrupt to apply for his discharge within cer- 
tain time limits, and provides that the confirmation of a composition 
shall operate as a discharge. 

Section 70f revests in the bankrupt the title to the estate in court 
if a composition is confirmed. 

We are of opinion that an application to confirm a composition is 
not a part of the administration of the estate. It is a means by which 
the bankrupt may bave "the case dismissed" and "the title to his 
property [the estate in court] revested in him." It rather causes a 
suspension of the administration of the estate, which is resumed if 
confirmation is denied. If a contest ensues, it is between the bank- 
rupt (and his hackers) on the one side and the dissenting creditors 
on the other over the question whether the estate shall remain in court 
to be administered or go back to the bankrupt. In such a contest the 
dissenting creditors must bear their end in paying attorney's fées. 
Equitably, w^hy should not the bankrupt and his hackers pay theirs? 
If they are successful in having the composition confirmed, they cer- 
tainly should not be permitted to take their attorney's fées out of the 
composition fund which they bave deposited to stand in lieu of the 
estate. If they press a wrongful application and are defeated, why 
should they be rewarded from the estate which they said was only 
worth the fund they now withdraw? 

If, because the professional services in this case were rendered in 
the bankruptcy court— in the administration of the bankruptcy law — 
the attorney's fées are therefore costs of administration within the 
meaning of section 64, nevertheless such fées are not payable from 
the estate unless the services were rendered to the bankrupt while he 
was in the performance of some duty prescribed by the act. No duty 
was laid upon him to try to settle the case and get back his property. 
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That was a privilège, not a duty. If it be said that an application for 
a discharge is likewise merely a privilège, that the bankrupt's costs 
in connection with the hearing upon his application for a discharge 
are payable f rom the estate, that the confirmation of a composition is 
équivalent to a discharge, and that therefore his costs in connection 
with the prosecution of his composition ofFer shoiild also be payable 
from the estate, we think the following considérations are a siiiiî- 
cient answer. Attendance in the one case is made by the letter of 
the statute the bankrupt's duty; in the other, not. Though a con- 
firmed composition has the effect of a discharge, and though confirma- 
tion may be opposed on grounds that would prevent a discharge, the 
first question for the judge is whether the composition is for tlie best 
interests of the creditors, and this question has nothing to do with 
the right to a discharge. This question might be clearly determina- 
ble without the attendance of the bankrupt. Upon the judge is laid 
the duty of becoming "satisfied" that the composition ofifer is fair. If 
questions should arise which the judge thought might not be rightly 
solved without the attendance of the bankrupt and his attorney to 
aid in determining what was for the best interests of the creditors, it 
is possible that under section 7a (2) he might make a "lawful order" 
requiring the attendance of the bankrupt and his attorney at the ex- 
pense of the estate. But the issue hère is whether the bankrupt can 
recover from the estate the fées and disbursements of his attorney in 
endeavoring to force a dismissal of the case and a restoration of the 
seized property, when neither the letter of the statute nor an order 
of the court imposed upon the bankrupt the obligation to make such 
a contest. Our interprétation of the sections herein referred to, in 
connection with the spirit of the act as an entirety, is against the 
bankrupt's contention. 
The order is affirmed. 



THE DAVID EVANS. 

(Circuit Court of Appeals, Nintli Circuit. îlay 22, 1911.) 

No. 1,924. 

1. ADMinALTr (§ 28*) — Action in Rem— Breach of Shipping Articles bt 

Masteu. 

A seaman may maintain an action in rem against ttie ves.sel for breaeli 
of the slilpping articles, in tliat tlie master did not treat liim witli proper 
kindness, but assaulted liim. 

[Ed. Note.— For otlier cases, see Admiralty, Cent. Dig. §§ 27S-2SS ; Dec. 
Dig. § 28.*] 

2. Seamen (§ 30*) — Shipping Articles— Breach— Tbeatment bt JIaster. 

Libelant, wlio was a seaman, became intoxicated wliile on sliore leave, 
and on liis return to the ship was violent and very abusive tcnvard the 
captain, refused to go forward when ordered, and resisted when the cap- 
tain and mate undertook to lead him. Tlie captain theu iirocured a pair 
of LandcuiTs, but, when he attempted to put tUem on, libelant struck him 
in the face two or three times, and he then struck libelant on the head 
with the handcuffs, inflicting slight injuries. Held, that the captain's as- 
sault was justified, as repelling an attack in défense of his own person, 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and did not entltle llbelant to recover from the shîp for breach of con- 
tract. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 195-211; Dec. 
Dig. § 30.» 

Discipline and punishment of seamen, see note to The John and Win- 
throp, 106 C. C. A. 8.] 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii. 

Action in admiralty by Allain Pasquion against the schooner David 
Evans; Franl< T. Sanders, master, bailee, and claimant, and the Pa- 
cific Shipping Company, owner. Decree for respondents, and libelant 
appeals. Afifirmed. 

George A. Davis, for appellant. 
Alexander R. Baldwin, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOL,V- 
ERTON, District Judge. 

WOLVERTON, District Judge. The libelant, a séaman under 
shipping articles with the schooner David Evans, feeling himself ag- 
grieved by the treatment of the master, instituted a libel in rem to 
recover damages for breach of contract, and for release from his ar- 
ticles. The schooner, laden with lumber, after completing a voyage 
from Aberdeen, Wash., to Honolulu, Territory of Hawaii, was at 
anchor in Pearl Harbor. On September 14, 1910, and while libelant 
was onboard the vessel, it is alleged that the master, Frank T. Sanders, 
in violation of the shipping articles, and without any lawful cause or 
excuse, brutally assaulted, beat, and wounded libelant, by striking him 
upon his head with a pièce of iron or steel, and inflicting a large and 
dangerous wound thereon, from the effects of which libelant became 
insensible for a time. In going ashore, except by small boat, the pas- 
sageway was constructed of boom timbers 12 inches square, two of 
which were fastened together side by side, thus making a walk of 24 
inches in width. The walk was more or less slippery, caused from con- 
tact with the sea water. 

The facts leading to the encounter upon which the alleged assault 
is predicated are in brief as follows : On the morning of the 14th the 
libelant obtained shore leave from the captain, claiming that he was 
sick, that he had hurt himself lifting heavy timbers, and wanted a 
discharge from his service. The captain told him that he would give 
him a hospital permit to see the doctor, and that if he was sick he 
would pay him ofï. On coming ashore later, the captain left a hospital 
receipt for libelant with the United States shipping commissioner, and 
then went to the marine doctor and requested him to examine libel- 
ant, to ascertain whether he was really ill. Libelant went to the doc- 
tor, and it seems the doctor certified that libelant was not sick. Meet- 
ing the captain on the street, libelant began to curse and abuse him; 
but the captain, declining to hâve any difficulty with him, walked away, 
and returned aboard his vessel. In the evening, near 6 o'clock, while 
the captain was at supper with guests, including ladies, the libelant re- 

•For otter cases see same toplo & 5 ndmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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turned to the boat. He had evidently been drinking while ashore, and 
in attempting to walk the boom timbers fell in the water, but was 
rescued by one of the ship's crew, who was at the time in bathing. As 
hbelant came up the gang plank, he was thoroughly eut of humor, and 
began swearing, and using the most violent, obscène, and indécent lan- 
guage toward the boat and its management. The second mate, who 
was at supper with the captain and guests, hearing the disturbance, 
went to the upper deck to stop it. He found hbelant on the poop 
deck, still indulging bis temper, and wanting to know why the captain 
did not put out a boat to accommodate the crew in going ashore. Pres- 
ently the captain came up, and ordered him forward to the forecastle, 
applying a strong epithet somewhat common among seamen. Some 
words passed between him and the captain, when the latter directed the 
mate to take him forward. The mate, obeying orders, took Hbelant 
by the arm to conduct him forward, but with little success. The cap- 
tain then took him by the other arm, and together they led him to the 
break of the poop, where he turned bis abuse upon the captain, apply- 
ing to him most foui and indécent epithets. The captain thereupon 
ordered him from the break of the poop, and at the same time jumped 
down, and told hbelant that if he did not go forward he would put 
him in irons. Libelant, however, persisted in bis demeanor, and the 
captain went to bis cabin, secured a pair of handcuffs, and brought 
them back with him. By this time libelant had been urged forward on 
the deck to about midship, and when the captain came up he ordered 
libelant to hold up bis hands. Instead of doing so, however, he struck 
the captain in the face with bis fist one or two blows, having in bis 
hand at the time a couple of pièces of lath he had picked up on the 
deck. There is some uncertainty as to whether he struck with bis iist 
or with the lath. Thereupon the captain struck libelant three or four 
quick blows on the head with the handcuffs. The blows were not vio- 
lent, but quick and short, and were designed to repel libelant's attack. 
Libelant's scalp was eut in two or three places, and blood came from 
the wounds. Two of the crew then conducted him to the forecastle, 
but before going libelant went back again upon the poop and got bis 
coat, which he had left there before the officers came on deck. Libel- 
ant's wounds healed quickly, and no serions results came from them. 

The évidence touching the assault and counter attack is vei-y con- 
fîicting, but the foregoing statement of the facts is fairly deducible 
from that which we consider the most reliable, and the liability of the 
vessel must be determined therefrom. 

[1] It is urged on the part of the respondents that the action in 
rem will not lie for assault and battery, under admiralty rule 16. This 
action, however, is not technically of that kind, but is rather for a 
breach of the shipping articles, in not treating the libelant with proper 
kindness. In such a case the action may be in rem. Benedict's Ad- 
miralty (3d Ed.) § 309. 

[2] As to the merits of the controversy, the master of a vessel has 
the undoubted authority to préserve order and décorum aboard, and 
it is the duty of the crew to obey his reasonable orders and directions. 
Were this not so, it would not be possible to properly manage the 
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crew. Libelant was more or less intoxicated, was violent and very 
abusive, and it was clearly his duty to hâve obeyed the master's or- 
dei" to go forward to the forecastle. After directing him to go for- 
ward, the captain then directed the second mate to take him forward, 
but he was unable to do sb. The captain then took him by the arm to 
assist the mate, and both together made but Httle headway. It was 
then thought necessary to get the handcuffs, and it was when they were 
brought that the encounter took place, libelant striking the captain first, 
foUowing which were the blows from the captain. The case was one 
of obstinate insubordination. Had libelant obeyed orders, there would 
hâve been no assault, or had he gone with the mate and captain quietly, 
the resuit would hâve been peaceable. Nor was it until libelant struck 
the captain that the latter committed the assault complained of upon 
him. 

True, flogging and ail other forms of corporal punishment are pro- 
hibited aboard a vessel, and rightfully so. The assault, however, was 
not made in the way of administering punishment, but in défense of 
the captain's person while in the exercise of lawful authority and the 
discharge of his duty. It is not apparent that the captain used more 
force than was necessary to repel the attack upon him, and libelant 
was but slightly injured by the blows he received. He and other wit- 
nesses testified that he was rendered senseless. The story is incredible. 
He at once thought of his coat and its whereabouts, and procured it 
himself before going with the seamen, and was out again shortly after 
being taken to his room.. On the 17th, three days after the encounter, 
he went to a doctor, and his wounds were found to be practically 
healed. 

The assault is justified, not upon the authority of the captain to pun- 
ish, but upon his right to repel the attack in défense of his person. 
This resuit is fully warranted under the testimony. In this view, the 
act of December 21, 1898 (sections 4596, 4597. R. S. [U. S. Comp. St. 
1901, pp. 3113-3115]), requiring record of offenses committed at sea 
to be made in the logbook, bas no application. 

The decree of the court below should be affirmed, thus leaving the 
shipping articles in force, as to both the ship and the libelant. 



IIALT^A et al. v. ROGERS et al. 

(Circuit Court of Appeiils, Nlnth Circuit. May 22, 1011.) 

Ko. 1,010. 

Mines and Minerals (§ C6*) — Mining Leasb— Bkeacii of Conditions— For- 

l'EITUEE. 

By the terms of a mining lease for a placer daim, complainants, as les- 
sees, agreed to do tlie assessment work necessary to hold the elairn each 
year duriug the tenu of the lease. They were wrongfully excluded from 
the claim l>y défendants, who were the lessors, hut recovered possession 
by an ejectinent .suit shortly before the term expired, but were then en- 
.iôined from worliing the valuable part of the claim until the term ex- 
pired. They thereupon brought suit to restraiu défendants from inter- 

♦ï'or other cases see same topic & § numbek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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ferlng with thelr possession until they should hâve a reasonable tlme to 
complète the inining of the clalm and obtained a preliminary injunction ; 
but it also restrained them from worUing ttie claim uutll final heai'ing. 
Held that. In view of such Injunctions, défendants were not entltled to 
insist on a forfeiture of the lease because of complainants' failure to do 
assessment work while the Injunctions remained in force. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 185, 
186 ; Dec. Dig. § 66.*] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

Suit in equity by W. J. Rogers and Albert Fink, copartners under 
the firm name and style of the Golden Bull Mining Company, and 
by F. R. Cowden, G. T. Snowden, C. A. Densmore, H. H. Davies, 
Léo Loewenherz, E. E. Chilberg, C. V. La Farge, and Ira D. Orton, 
against Otto Halla, Joseph Hammer, B. Schwarz, and J. J. Chambers. 
From an order denying a motion for dissolution of an injunction pen- 
dente lite, défendants appeal. Afïirmed. 

See, also, 176 Fed. 709, 100 C. C. A. 263. 

Albert H. EUiott, P. M. Bruner, and Elwood Bruner (J. Allison 
Bruner, George B. Grigsby, and Clarence E. Todd, of counsel), for 
appellants. 

W. H. Metson, Ira D. Orton, Albert Fink, and Thos. R. White, for 
appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TQN, District Judge. 

WOLVERTON, District Judge. This appeal is from an order oi 
the trial court denying the motion of appellants for a dissolution of 
an injunction pendente lite. 

It appears, from the bill of complaint for an injunction restraining 
défendants from interfering with and molesting plaintiffs in their pos- 
session of the Golden Bull mining claim, that the défendants Halla, 
Hammer, and Schwarz, on February 26, 1906, leased the said claim to 
F. R. Cowden, one of the plaintiffs, for a term ending July 1, 1909. 
The lease was assigned by Cowden to the Golden Bull Mining Com- 
pany, a copartnership composed of ail the plaintiffs except Fink and 
Orton. Subsequently Halla, Hammer, and Schwarz re-entered the 
leased premises, and the plaintiffs, except Fink and Orton, instituted 
an action of ejectment against them to recover possession under the 
lease. To maintain their défense, the défendants in said action set 
up that the plaintiffs therein had violated and broken certain covenants 
of the lease; but upon trial the plaintiffs were successful. An appeal 
was prosecuted to this court, resulting in an affirmance. Execution 
was stayed in the meanwhile. Upon mandate to the trial court, the 
mining company was in due course again put into possession of the 
mine under its lease. This was about June 1, 1909, but one month 
prior to the expiration of the lease. About this time i'ink acquired 
the interest in the lease of ail the copartners in the Golden Bull Min- 
ing Company except Rogers, and Orton acquired an interest in the 

•For other cases see same toplc & $ nbmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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claim for damages agaîrist Halla, Hammer, and Schwarz of ail ex- 
cept Rogers and Fink. 

The Golden Bull placer mining claim is overlapped by the Bon Voy- 
age claim to an extent in area comprising most of the pay dirt and 
valuable gold-bearing deposits. 

At once, upon the Golden Bull Mining Company being placed in pos- 
session, Halla, Hammer, and Schwarz entered into an alleged con- 
spiracy with the défendant Chambers, whereby, through a suit by 
Chambers against the mining company, they secured an injunction re- 
straining and preventing the mining company f rom operating that por- 
tion of the claim overlapped by the Bon Voyage claim. In this connec- 
tion it is alleged that the défendants, including Chambers, conspired to 
secure said injunction for the purpose of preventing the Golden Bull 
Mining Company from enjoying the fruits of its lease until the term 
thereof should expire, and thus forcing plaintiffs to seek redress by 
an action at law against lessors, who, as well as défendant J. J. Cham- 
bers, are, it is said, insolvent ; that Chambers claims to be the owner 
of an vindivided half of the Bon Voyage claim, but is without any 
right, title, or interest therein whatever; that except for the wrongful 
acts of Halla, Hammer, and Schwarz, as alleged, ail of the pay gravel 
could hâve been properly mined, and the Golden Bull Mining Com- 
pany would long since hâve enjoyed the profits and benefits of its lease ; 
that the défendants are by such wrongful and unlawful acts estopped 
to assert or claim that the lease wih expire until the mining company 
bas had reasonable time and opportunity in which to enjoy such ben- 
efits and profits; that défendants are threatening by violence and 
force to take possession of the mine, and to oust plaintiffs, and to ap- 
propriate the valuable dump of pay dirt and gravel thereon remaining, 
by reason whereof the plaintiffs will suffer irréparable, damage in the 
sum of $75,000, and that plaintiffs bave no plain, speedy, or adéquate 
remedy at law. 

The prayer is for an injunction against défendants from interfering 
with plaintiffs' leasehold estate until they bave had reasonable time in 
which to seCure the fruits of their work and labor under the lease. 

Upon this complaint an injunction was issued against défendants 
pendente lite ; but, on the other hand, it was ordered that the plaintiffs 
desist from mining or extracting any gold or gold dust from the prem- 
ises while the injunction remainéd in force. On October 3, 1910, a 
motion was interposed by défendants to vacate, set aside, and dissolve 
this injunction pendente lite, which, having been brought on for hear- 
ing on October 8, 1910, was denied by the court. This appeal is from 
the order of the court in that regard. 

It is shown by the affidavit of Schwarz that the lessees failed to per- 
form the assessment work required by law for holding the claim for 
the year 1910, and to make ail necessary proof thereof prior to Octo- 
ber ist of that year, contrary to a condition in the lease by which the 
lessees agreed to perform on said premises at least the amount of $100 
worth of labor during each year of said lease, for the purpose of hold- 
ing the claim, and to make the necessary proof before October Ist of 
each year. This présents the only question for our détermination: 
Whether the lease has been forfeited by reason of such failure. 
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The plaintiffs insist that the failure is excused by reason of the 
mandate of the injunttion pendente lite, the cross-injunction, and the 
injunction issued in the Chambers suit, when considered in connection 
with the previous htigation. It will be noted that, by its terms, the 
lease expired July 1, 1909, and it can only be claimed that plaintiffs 
were bound to do the assessment work by reason of the fact that the 
time had been extended by decree of court for them to worK out the 
dump and thereby secure the fruits of their labor under the lease. If 
the défendants had not interfered with plaintiffs' opération of the mine, 
there would hâve been no reason for thus extending the time. Such 
interférence was wrongful, and it might well be questioned whether, 
by the extension of time within which plaintiffs were permitted to 
sluice out the dump, the covenant to db the assessment work was also 
continued in force. The injunctions, however, whether technically suf- 
fîcient to restrain the plaintiffs from doing the assessment work, were 
yet à menace to any entry upon the mine, and we think quite sufficient, 
Undër ail the circumstances attending the controversy, to excuse the 
forfeiture sought to be enforced. 

The order and decree of the trial court, denying défendants' motion 
to vacate the injunction pendente lite, will therefore be affirmed. 



CITY OF WOBURN v. ADAMS. 

(Circuit Court of Appeals, First Circuit. May 18, 1911.) 

No. 916. 

Evidence (§ 543*) — Land Taken— Value— Opinions. 

Where the value of land condemned for public use could not be deter- 
mined by comparison between it and otlier properties in tïie market, bè- 
cause of its peculiar underground water resourees, and its peculiar sit- 
uation with référence to communlties which might require a water sup- 
ply, opinions of experts, not based on actual knowledge of niavket vailles, 
but on the situation and the resourees of the property, as to what such 
property would probably comniand in the market, if its peculiar situation 
and intrinsic qualities and properties were fuHy understood, was admis- 
sible, in the discrétion of the court. 

TEd. Note. — For other cases, see Evidence, Cent. Dig. § 2357 ; Dec. DIg. 
S 543.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Condemnation proceedings by the City of Woburn against Edward 
E. B. Adams. From a judgment awarding défendant $19,000 for the 
land taken, the City brings error. Affirmed. 

See, also, 174 Fed. 192. 

Robert O. Harris and John P. Feeney (Dennis L. Sullivan, on the 
brief), for plaintiff in error. 

Nathan Mathews and John T. Wheelwright, for défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

•For otliei «wes ses same topic & $ ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r lBd3X<M 
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ALDRICH, District Judge. This case relates to a taking of land 
by the city of Woburn under a Massachusetts statute and through the 
exercise of the right of eminent domain for the purpose of extending 
and enlarging- its water supply, and the question with which we are 
concerned arises under a pétition by the landowner for an assessment 
of damages, 

The case was heard by Judge Lowell without a jury, who found 
that the fair value of the petitioner's premises taken by the respond- 
ent and the sum which the petitioner should recover was $19,000, and 
the exceptions which we are to consider hâve référence, of course, to 
a trial by the court rather than to one by jury. 

By way of an explanation of the proceeding before the Circuit Court, 
the learned judge observed that the suit concerned the sum which the 
city must pay to the petitioner for the property in question, and we 
understand that such was the principal, if not the sole, question in- 
volved in that proceeding. The record, as explained by the opinion 
of the trial judge, indicates that the findings were based, not upon the 
value of the land to the city of Woburn, but upon the fair market 
value of the land in view of its situation, its water resources, and its 
proximity to Woburn and other large communities. It was admitted 
that, by reason of its peculiar underground water resources and its 
peculiar situation with référence to communities which might require 
a water supply, its fair market value could not be ascertained through 
a comparison between it and other properties in the market. This was 
so, as we assume, for the reason that there was no possibility of actual 
comparison. 

Under such circumstances, in order to arrive at just compensation, 
it results that the question of value must be ascertained, not from tes- 
timony by those who know the value of such a pièce of property in 
the market, because there is none there with which it can be compared, 
but by ascertaining upon some other kind of évidence as nearly as 
may be the probable market value of a tract of land with a peculiar 
and exceptional situation. 

The right of taking under such a power and for public purposes, 
while a necessary right, and one which must be upheld in the interest 
of public good, is an arbitrary one in the hands of the public, to be 
exercised or not as it sees fit, and one to which the landowner must 
submit whether he wishes to surrender his property or not. This 
being so, the rules which govern attempts at just compensation are not 
as strict and technical as those which apply to the ordinary légal pro- 
ceedings. 

There were numerous assignments of error, but the only one on 
which particular reliance was placed at the arguments, and the only 
one which we feel called upon to consider, in view of the lines on 
which the Circuit Court ascertained the damages, is the one which 
directs itself against évidence received in the nature of opinions from 
experts who did not base their estimâtes upon actual knowledge of 
market values, but upon the situation and the resources of the prop- 
erty, and upon an opinion as to, what such property would probably 
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command in the market if its peculiar situation and its intrinsic qual- 
ities and properties were fuUy understood and known. 

In Conness v. Commonwealth, 184 Mass. 541, 69 N. E. 341, it was 
said that: 

"Ignorance of the market price of laud In the vleinlty leaves the testimony 
of mechanleal englneers and mill managers of little worth as to market 
values." 

Inferentially, at least, this observation admits of the proposition that 
it may be of some value as évidence. It is true that the Massachusetts 
court characterized such évidence as generally objectionable, and said 
that it would hâve been a better exercise of judicial discrétion if the 
testimony had been excluded. It is significant, however, for the pur- 
poses of this case, that the verdict was allowed to stand, because the 
évidence was admitted in' the discrétion of the presiding judge. 

In Sargent v. Merrimac, 196 Mass. 171, 81 N. E. 970, 11 L. R. 
A. (N. S.) 996, 124 Am. St. Rep. 528, opinion évidence of the char- 
acter of that in question hère was excluded, and the point was raised 
for review by the Suprême Judicial Court. In that case it was said : 

"Wlthout question this évidence would hâve throvyn Ught on the Issue on 
trial. The objection to it was not that it was not relevant, but that it would 
or mlght Involve the trial of collatéral issues and for that reason was In- 
compétent. That is to say, if this évidence was admitted, the court would 
or might flnd itself neeessarily involved In the trial of collatéral issues which 
would confuse the mlnds of the jury and unduly protract the trial. 

"Whether relevant évidence is or Is not to be held incompétent on this 
ground dépends upon the view taken of it by the presiding judge (Yore v. 
Newton, 194 Mass. 250 [80 N. E. 472]), and is a matter which must be left 
largely to hls discrétion, although his décision Is not necessarllv final. See, 
for example, Bemis v. Temple, 162 Mass. 342 [38 N. E. 9T0, 26 L. R. A. 254]." 

It will be seen in the same case that that court, in commenting upon 
Cochrane v. Commonweahh, 175 Mass. 299, 56 N, E. 610, 78 Am. St. 
Rep. 491, and Conness v. Commonwealth, 184 Mass. 541, 69 N. E. 
341, said: 

"But the rule aeted upon in Cochrane v. Commonwealth and Conness v. 
Commonwealth is that in such a case the court will not reverse the décision 
of the presiding judge in a matter wlthin his discrétion. In vlew of the dé- 
cision in Bemis v. Temple, 162 Mass. 342 [38 N. E. 970, 26 L. R. A. 254], the 
qualification should be added that the décision of the presiding judge wIU 
not be reversed unless plalnly wrong." 

We think it reasonable to say of thèse cases that they not only rec- 
ognize the competency of such évidence, but that such évidence may 
throw light upon questions of value under circumstances like those 
existing in this case, and that the question of its admission or rejec- 
tion is largely one of discrétion, and, discrétion being exercised, that 
it will not be reversed, unless plainly wrong. 

It is further contended that the witnesses who gave opinions in the 
case at bar as to value were not qualified to do it; but we think, on 
the whole, that the évidence tends to show that they were able to judge 
of the value of the property in question somewhat better than persons 
generally. Conness v. Commonwealth, 184 Mass. 541, 544, 69 N. E. 
341. 
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In a situation like tlie one in question, the right tp take is absolute, 
and it is imperative upon the landowner to surrender his property in 
the- interests of the public good, and unless some way can be devised 
for ascertaining reasonable compensation — a compensation which the 
Massachusetts Constitution déclares^ ustice to the landowner fails 
and confiscation foUows, destitute of the élément of right which the 
Constitution contemplâtes and déclares. It is because of the absolute 
right to take, and the bounden duty to surrender, under peculiar situa- 
tions and possible conditions of no présent known market value, that 
rules of évidence are somewhat relaxed, and that ascertainraents of 
reasonable value are made upon the best évidence of which the case 
is susceptible. The Massachusetts cases recognizing the idea that évi- 
dence of the character in question is of some, though generally of Ht- 
tle, value, and of a character to be admitted, or not, in the discrétion 
of the présiding judge charged with the responsibility of finding rea- 
sonable value, we think we Would not be wàrranted in disturbing the 
judgrnént upon the ground of wrongful exercise of discrétion. 

If lio sufficiently fair rules of évidence could be devised for ascer- 
taining the "reasonable compensation" requiredby the Constitution, 
the public would either do withoût the land, or the landowner with- 
out compensation. 

The judgment of the Circuit Court is affirmed, with costs. 



In re ARGGNAUT SHOB CO. 
PRIESTLY V. HILLIARD & TABOR et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 15, 1911.) 
No. 1,002. 

1. &'AK^^ISI^^E^-T (§ .5.8*) — Pboperty SubjeCt — Declabed Dividends in tue 

Hands of a Bankrupt's Tbustee. 

Dividends declared by a baul^rupt's trustée while in his possessiou 
uupaid to tlie clainiants are still in custodia legis and not subject to 
ganiishment. 

. |Ed. Note. — For otlier cases, see Garuislinient, Cent. Dig. § 113; Dec. 
Dig. § 58.*] , 

2. Baxkruptcy (§ 20*)— RuLiNG OF State Court^Gaenishmext of Divi-. 

DENDS. 

Kuling of the state court permitting the garnishment of dividends 
after they hâve been declared by an oftieer of the state court as a re- 
ceiver, administrator, or trustée, cannot affect the administration by a 
fcderal court of an esta te in bankruptcy. 

I Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23 ; Dec. 
Dig. § 20.*] 

Pétition for Revision of a Certain Order of the District Court of 
the United States for the Northern District of California. 

In the matter of bankruptcy proceedings of the ArgonaUt Shoe 
Company. A claim, having been allowed, and a dividend declared 
thereon, was assigned to the petitioner, W. E. Priestly, when the div- 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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idend was sought to be seized by garnishment proceedings in the state 
court at the instance of Hilliard & Tabor and the Williams Marvin 
Company. From a decree directing the référée to ascertain which 
was prior in time, the assignment to the petitioner or the garnishment, 
the petitioner appeals. Reversed, and garnishment disallowed. 

Fabius T. Finch and L. S. Milsted, for petitioner. 
Henry A. Jacobs and G. B. Blanckenburg, for respondents. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

GILBERT, Circuit Judge. [1] The question hère presented upon 
a pétition for revision is whether funds in the hands of a trustée in 
bankruptcy for the benefît of a créditer of the bankrupt's estate may 
be reached by garnishment proceedings after a dividend has been de- 
clared. The pétition allèges that a claimant against the bankrupt's 
estate provéd her claim for the sum of $9,170.81 ; that thereafter, in 
good faith and for a valuable considération, she assigned her claim to 
the petitioner; that a dividend was declared upon the claims against 
the bankrupt; that the proportion due the claimant was $1,192.20; 
and that, after the dividend had been declared, the respondents sued 
the claimant in a state court and caused a writ of garnishment to be 
served upon the trustée of the bankrupt. The petitioner moved the 
référée for an order directing the trustée to pay the dividend to him. 
The respondents contested the application, contending that the div- 
idend should be held in the hamls of the trustée pending the détermina- 
tion of the suit in the state court, and that, if the respondents were 
successful in that court, the trustée should be ordered to pay the 
amount of the dividend to them. The référée ordered the trustée to 
pay the dividend to the petitioner. The respondents petitioned the 
District Court to review the order of the référée. The District Judge 
reversed the order of the référée, and directed the référée to ascertain 
which was prior in point of time, the assignment to the petitioner or 
the garnishment issued out of the state court. To review that order 
is the purpose of the pétition to this court. 

In Loveland on Bankruptcy (3d Ed.) § 268, it is said: 
"A dividend in the hands of the trustée eannot be reached liv attachnient 
or on any process from a state court" — citlng In re Chisholm (h. C) 4 Fed. 
526; Gilbert r. Quimby (C. C.) 1 Yeâ. 111 ; In re Cuuninsham, Fed. Cas. Xo. 
3,478 ; In re Kohlsaat, Fed. Cas, No. 7,918 ; In re Bridgman, Fed. Cas. No. 
1,867 ; and Colby v. Coates, 6 Cush. (Mass.) 558. 

The cases so cited ail arose under the bankruptcy act of 1867 ("Act 
March 2, 1867, c. 176, 14 Stat. 517). 

In Gilbert v. Quimlay, the court said: 

"That the dividend was not attaehable on prooess from the state courts 
would seem to be quite clear. While in the hands of the assignée, it would 
be a part of the estate of the bankrupt In the custody of the court. It would 
not be held the property of the debtor, but would only be propcrty that would 
become hls when he should get it. He could not niaintain any suit against 
the assignée for it, nor obtain it by any légal process other thàn by applica- 
tion to the District Court having eontrol of the fund as a party to the pro- 
ceedings in that court. Money in the hands of a dlsbursing offlcer of the 
187 F.— 50 
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United States, due to a prlvate person, cannot be attached on process agalnst 
sueli person ont of a state court, because the money will not be his, but wlll 
remaln the property of the United States until it is pald to him. Buchanan 
r. Alexander, 4 How. 20 [11 L. Ed. 857]." 

In Re Cunningham, it was said : 

"The reason of thls doctrine seems to be that the court having the money 
or property in its ciistody under the law holds it for soiiie purpose, of which 
thrtt court is exclusive .1udge. To permit property or money thus held to be 
seizt'd ou exécution, attached, or garnislieed, would tlierefore defeat the very 
!)urpose for which it is held, and in many cases enable some other court to 
dispose of property or money, and wholly divert it from the end or purpose 
for which possession has been taken. A conflict of jurisdiction and décision 
wonld in many cases thus ensue." 

There is nothing in the présent bankruptcy law to change the rule 
thus established under the provisions of the act of 1867, and we find 
no case which modifies that rule. On the contrary, in Re Kranich 
(D. C.) 182 Fed. 849, Judge McPherson held that an attachaient exécu- 
tion issued out of a state court against a bankrupt's estate could not 
be enforced against the trustee's objection, and in Cowart v. W. E. 
Caldwell Co., 134 Ga. 544, 68 S. E. 500, the Suprême Court of Georgia 
held that a fund in the hands of a trustée in bankruptcy, which the 
référée has ordered him to pay to a named person, cannot be reached 
by a creditor of such person by a summons of garnishment directed 
to and served upon the trustée. Said the court : 

"The garnishment proceeding, therefore, is necessarily against the trustée 
in his représentative capaclty, and is an effort to subject funds which he 
holds in that eapaeity under an order of the référée or bankrupt court. That 
court has exclusive jurisdiction in matters of bankruptcy ; the state court 
has none. * • * If a state court could garnishee a trustée in bankruptcy, 
to catch funds in his hands which had been ordered paid by the court to 
which he was directly amenable, but which he had not aetually paid out, 
and could compel him to withhold the payment regardless of the order of 
the court of bankruptcy, It will be readlly percelved that confusion and con- 
flict of jurisdiction would at once arise, and that a state court, by means of 
a garnishment, could indeflnitely delay the final winding up of the matter 
in bankruptcy, and the final discharge of the trustée." 

[2] The respondents rely upon the rule established by the state 
courts of California that, where an order is made by a court directing 
payment of funds to claimants, the court immediately loses jurisdic- 
tion of the particular fund, and the person to whom the money is due 
has the right, upon failure of the trustée or officer of the court to pay 
the money, to enforce collection thereof ; the fund, by opération of 
law, immediately vesting in the parties who become legally entitled 
thereto; citing Dunsmoor v. Furstenfeldt, 88 Cal. 522, 26 Pac. 518, 
12 L. R. A. 508, Estate of Nerac, 35 Cal. 397, 95 Am. Dec. 111, and 
décisions of other state courts. But the rule of a state court per- 
mitting the garnishment of dividends after they hâve been declared 
by an officer of a state court, such as a receiver, administrator, or a 
trustée, cannot affect the administration by a fédéral court of an estate 
in bankruptcy. Clarke v. Shaw (C. C.) 28 Fed. 356, and cases there 
cited. The right to garnishee funds in custodia legis must dépend 
upon express statutory authority. No such authority is to be found 
in the bankruptcy law. The distribution of the assets of the bankrupt. 
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therefore, cannot be stayed or prevented by the process of a state 
court, the object of which is to withhold a dividend from a créditer 
entitled thereto for the security of a plaintiff pending htigation. 

The order of the District Court is reversed, and that of the référée 
is affirmed. 



NORTHERN PAC. RY. CO. v. BAXTER. 
(Circuit Court of Appeals, Ninth Circuit. May 22, 1911.) 

No. 1,901. 

Master and Sebvant (§§ 286, 289*) — Injuries to Servant— Raii-roads— Op- 
ération — Pebsons Neab Tback — Négligence — Conteibutory Négli- 
gence. 

In an action for injuries to a servant wliile walliing along the side of 
a switch track by belng struclc by a car shoved along the tracii from tlie 
rear by means of a flying swltch, évidence Jield to require subtnlssion to 
the jury of defendant's négligence and plaintifTs contributory négligence. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. §§ 286, 
289.*] 

In Error to the Circuit Court of the United States for the Western 
District of Washington, Western Division. 

Action by Thomas Baxter against the Northern Pacific Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Geo. T. Reid, J. W. Quîck and L. B. Da Ponte, for plaintiff in error. 
Charles O. Bâtes, Newton H. Peer and Charles T. Peterson, for de- 
fendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

WOLVERTON, District Judge. This is a writ of error from a 
judgment of the Circuit Court awarding damages to the défendant in 
error on account of personal injuries received, resulting from the al- 
leged négligence of the plaintiff in error in the opération of its engine 
with car attached in making what is known in railroad parlance as a 
"flying switch" with the car. The accident occurred near the dépôt at 
Tenino, Wash. The gênerai course of the railroad as it passes that 
point is north and south. The company has two tracks east of the 
dépôt parallehng each other, one the main and the other a passing 
track. It also has a house- track running on the west of the dépôt and 
forming a junction 420 feet south thereof with the main track. One 
hundred twenty feet still further south a storage track runs off from 
the main track southward. Across the house track from the dépôt, 
and about 70 feet distant therefrom, was situated a hôtel and saloon, 
and many persons were accustomed to cross and recross to and from 
the saloon and dépôt. Situated a half mile south of Tenino, on the 
Une of the railroad, is a large sawmill, and the employés of that con- 
cern, as well as other persons, habitually traveled to and from Tenino 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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upon and along the main and passing tracks of tlie company, and up- 
on and along the house track from its junction with the main track 
to the dépôt and hôtel and saloon. It is in testimony that as many as 
20 or 30 persons or more traveled daily along and upon thèse tracks. 
Plaintifif testified in brief that on the morning of the accident, namely, 
July 3, 1908, he was working with a bridge crew repairing a bridge 
about a mile to the north of Tenino; that, the boarding cars having 
been left on the storage track, on quitting work at noon the men came 
in through Tenino and vvent to the cars for dinner; that, after dinner 
was over, plaintifif picked tip a spud, bging a timber Used for prying, 
which was lying along the wa,y, and started back towards Tenino; 
that he came to the house track 85 or 90 feet from its junction with 
the main track, and started to walk along it, having the spud on his 
shoulder, and was hit by a box car which came up behind him; that 
he lookéd and saw no one on the car, or in charge of it; that the 
point where he was struck was about 125 feet from the junction with 
the main track; that, when he left the boarding car, he saw Hicks, a 
brakeman, near the switch ; that he also saw an engine with a car in 
front of it standing on the main track about 120 feet south of the junc- 
tion with the house track, and McMichel, another brakeman, near the en- 
gine ; that, wheh he entered upon the track, he looked back, ;then looked 
back again aftçr he had proceeded a short distance, and both times saw 
thé engine still standing beyorid the switch, and that shortly thereafter 
he was struck' by the car; that he had not walked over 45 feet along 
the track when he was struck, and about 15 feet when he looked back 
the second time; that he was walking outside of the west rail and 
within about 24 inches thereof ; that the car struck him and the tim- 
ber in such a way as to throw his arm upon the track, whereby he re- 
ceived the injury of which he complains,; further, that there was no 
signal or other warning given of the approach of the car. 

A flying switch was made in running the car that injured the plain- 
tifif upon the house track; that is, the car being in front of the engine, 
the engine, drawing the car with it,, was propelled rapidly backward, 
and vi'hen in motion the car was eut loose, the engine was allowed to 
pass the svi'itch, and the switch was turned so that the car, by its own 
momentum, ran upon the house track, which was slightly downgrade, 
so that the car ran on until it was stopped by coming in contact with 
other cars standing on the track. While the plaintifif and another wit- 
ness testified that they saw no one on the car, there was testimony, up- 
on the other hand, that one of the switchmen boarded the car after 
he had set the switch, but that it struck the plaintifif before he could 
reach the brake. It also appears that, while people were accustomed 
to pass and repass along and upon the house track and the main track 
of the company, there were well-beaten paths outside of the tracks, 
and especially was there one along the west side of the house track. 

Two questions are presented for our considération : First, whether 
there was évidence sufificient to carry the case to the jury as it respects 
the alleged négligence of the défendant company; and, second, wheth- 
er the plaintiff was guilty of contributory négligence which as a mat- 
ter of law will prevent his recovery. 
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As to the first question, there can scarcely be serious controversy. 
A flying switch was made, and there was évidence tending to show 
that the box car in question was allowed to run on a downgrade un- 
attended and without a lookout, and without any signal or warning 
being given for admonition to any one who might be upon the track. 
True, thèse facts were disputed, but it was a matter for the jury to 
say whether they were true or not. The vicinity was so much used 
by the pubHc, persons walking and passing across, upon and along the 
tracks, that a duty was imposed upon the railway company to exercise 
reasonable care and précaution to protect them against injury. Or, 
at least, it was properly left to the jury to détermine what was the 
usage of the pubHc in that regard, and consequently to détermine 
whether the plaintiff was a hcensee, with permission of the railway 
Company to use the track as a pathway ; and, the jury having found 
against it on that issue, it follows that it was incumbent upon the com- 
pany to observe reasonable care in the opération of its trains and cars 
with référence to the présence of persons on and along its tracks. 

As to the other contention, we think this case is controlled by 
Thompson v. Northern Pac. Ry. Ço., 93 Fed. 384, 35 C. C. A. 357. 
There the company had constructed a bridge on a street in the city of 
Tacoma at its intersection with another street. On this bridge were 
laid the railroad tracks. People were accustomed to travel across the 
bridge and along thèse tracks with the knowledge, acquiescence, and 
license of the railroad company, notwithstanding they had à conven- 
ient way for passing under the bridge. It was while the plaintif? was 
proceeding across this bridge that he was run upon by an engine, 
which approached from the rear and injured him. The évidence 
tended to show that no signal of its approach was given by those in 
charge of the engine. Upon this state of the facts, briefly narrated, 
the court held that the qtiestion of contributory négligence was one 
for the jury, saying, among other things : 

"It is undoubtedly true that if the engiueer saw the plaintiff in error, and 
had given warning of his approach, he would hâve had the right to assume 
that the plaintiff in error would get eut of the way. But it seems that the 
englneer did not give any warning of the approach of the engine. Certfiinly, 
there was testimony to show that he did not. There was also testiniony tend- 
ing to show that the plaintiff in error, just before going upon the bridge, 
looked baclv to see if there was any train or engine approaching ; that the 
track could be plainly seen for at least 600 or 700 feet, and that no train or 
engine was in sight. He knew, as bas been stated, that the place was a dan- 
gerous one; but those in charge of the engine also knew that people were In 
the habit of walking along the railroad tracks over the bridge. It was there- 
fore the clear duty of the engineer to keep his eyes open and his face to the 
front. It was equally the duty of the plaintiff in error to keep his eyes open, 
and a careful watch in both directions. Manifestly he could not look in oppo- 
site directions constantly. Whether or not he e.xercised the degree of care 
required of hiin by the law ought, we think, to hâve been left to the jury, un- 
der appropriate instructions In respect to contributory négligence." 

So there is testimony hère tending to show that the railway com- 
pany shunted this car by the switch and upon the house track, with- 
out an attendant or lookout upon it to give warning or to stop it, and 
thus allowed it to run down the track of its own accord, whereby the 
plaintifï was hurt. The plaintifï says he looked twice to ascertain 
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if the engîne was approaching, having seen ît previously beyond the 
switch, and supposée! there was no danger. While there is reason to 
doubt the accuracy of his statement in this regard, yet it was a mat- 
ter proper for the détermination of the jury. Reasonable minds at 
least will differ as to the fact, and hence the court cannot say as a 
matter of law that plaintifï did net look as he says he did. 
The judgment of the Circuit Court will therefore be affirmed. 



SAN PEDRO, I/. A. & S. h. R. CO. V. THOMAS et al. 

(Circuit Court of Appeals, Ninth Circuit May 8, 1911.) 

No. 1,852. 

1. Cakbiebs (§ 348*) — Action for Injubt to Passengees— Instetjctions— 

contbibùtory negligence. 

In an action against a rallroad company for the death of a passenger, 
who was kllleâ by the derailment of the car whlle entering a station and 
when he was standing on the platform, where the court Instructed the 
Jury fuUy as to the provisions of Clv. Code Cal. § 483, applicable to the 
case, it was not error to refuse an instruction requested, laying down an 
arbltrar,v rule which would bar recovery, and to submit the question of 
contrlbutory négligence, in vIew of the statute, to the jury. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 348.*] 

2. Tbial (§ 240*) — Instructions— Refusal of Requests. 

It îs not error for a court to refuse an instruction, prepared by counsel, 
Btating gênerai propositions which merely support an argument in favor 
of the party presentlng it. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. § 561; Dec. Dlg. i 
240.*] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of California. 

Action at law by Maggie Thomas and John Thomas, her husband, 
against the San Pedro, Los Angeles & Sait L,ake Railroad Company. 
Judgment for plaintiffs, and défendant brings error. Affirmed. 

A. S. Halsted and S. M. Johnstone (W. R. Kelly, of counsel), for 
plaintifï in error. 

Drew Pruit, Thomas Bail, and W. O. Morton, for défendants in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. i 

HANFORD, District Judge. On a former présentation of it. this 
court rendered a décision which necessarily settled the law of this 
case for the trial court (170 Fed. 129), to which it was remanded for 
a new trial. From the record on which the case lias been again pre- 
sented, it appears that it was retried before the court and a jury, and 
by the instructions given the issue which this court held to be proper 
to be determined by a jury was submitted to the jury, and by the ver- 
dict returned decided in favor of the plaintiiïs, who are now the de- 

•For other caaes aee same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fendants in error. The bill of exceptions, assignments of error, and 
arguments in behalf of the plaintiff in error controvert the validity of 
the judgment only on grounds of alleged errors committed by the trial 
court in charging the jury and in refusing to give instructions to the 
jury requested in behalf of the plaintiff in error. Thèse spécifications 
do no more than to vary the form of the questions herçtofore decided 
by this court after mature délibération. The instructions given, to 
which exceptions were noted, need not be commented on, further than 
to say that we find the same to be harmonious with the, opinion which 
this court rendered. The contrary bas not been alleged, but it is 
earnestly contended that a law of the state of California has been con- 
strued in a way to impair its force, which construction is inconsistent 
with décisions of the state courts. This contention, however, is not 
supported by citation of any final adjudication by any court of the 
state of California, not heretofore considered and commented upon. 

The only contention of the plaintiff in error, which may be consid- 
ered as new matter, is based upon exceptions to the refusai of the 
court to give to the jury certain instructions requested in writing, as 
f ollows : 

Exception No. 2: 

"The court instructs the jury that a passenger upon a railroad train has a 
right to présume, where a train is to stop at a regular station, that it will 
stop a sufficient îength of time to allovv passengers desiring to allght to hâve 
a reasonable opportunity to do so, wlthout going upon the platform of the 
car before the train cornes to a stop at the station. Passengers are not re- 
quired, before the train cornes to a stop, to go upon the platform to be 
ready to get off when it does stop. ♦ • ♦ " 

Exception No. 3 : 

"A passenger is not justified In standing upon the platform of a car of a 
moving train as it approaches the station, nierely for the purpose of bis own 
convenience, or for the purpose of alighting qulckly when the train arrives at 
the station. • • • " 

Exception No. 4: 

"If a passenger voluntarlly stands upon the platform of a car of a moving 
train as it approaches the station, merely for the purpose of bis own con- 
venience, or for the purpose of alighting quickly when the train arrives at 
the station, in violation of the printed rules and régulations of a railroad 
Company conspicuously posted in the manner prescribed by law, and while 
80 standing upon the platfoi-m is injured or killed, when by remalning in the 
car he would bave escaped injury. then neither he nor hls helrs are entitled 
to recover against the railroad company, even though the railroad Company 
was négligent in the manner of opération of the train. • * • » 

[1] The instruction in exception No. 4 states a hypothetical case 
and applies to it an arbitrary rule, barring the right to recover dam- 
ages for an injury or death. The rule applied is not correct according 
to the common law, because it ignores the right of the jury to déter- 
mine, as a question of fact, whether the conduct of the injured was 
négligent. Considered in connection with the statutory law of Cali- 
fornia, the court did not commit error in refusing the instruction, 
after having set before the jury the provisions of the statute by its 
own ténor, which, as appears by the bill of exceptions, the court did. 
The other instructions above quoted embody philosophical proposi- 
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tions, rather than légal principles, manifestly intended to reintorce ar- 
guments used to persuade the jury. 

[2] In the exercise of sound discrétion a court may aid a jury, by 
explaining the évidence in a way to show the bearing qi proved facts 
upon the issues to be determined ; but instructions designed to guide 
to a conclusion favorable to either party are apt to restrict the free- 
dom of jurors in the exercise of their own reasoning faculties, and 
thereby encroach upon their right to place their own estimate upon the 
importance of evidentiary facts. Therefore it is not réversible error 
for a court to refuse to give instructions, prepared by counsel, which 
merely support an argument. 

The judgment is aflîrmed. 

ROSS, Circuit Judge (concurring). While it cannot, I think. be 
doubted that the instruction set forth in Exception No. 2, referred 
to in the opinion, is good law, I do not think the trial court erred in 
refusing to give it, for the reason that, in view of the admitted facts 
in the case, the real question for the jury was vvhether or not the de- 
ceased's action at the time of the accident was such as to make liim 
guilty of contributory négligence, in respect to which question the in- 
struction oï the court below seems to hâve been sufficiently full and 
clear, 



OHIO & PITTSBURGII MILK CO. v. FEIIL. 
(Circuit Court of Appeals, Tliird Circuit. May 1, 1911.) 

No. 28. 

Mastee and Seevast (§ 2S9*) — Action for Injuey to Sebvant— Co:ntrib- 
DTORY Négligence— Question for Juey. 

Défendant niilk Company ran some 70 or 80 wagons, keeping the liorses 
in a barn, where it employed a stable boss and harness repair man. 
Plaintiff was a driver of one of the teams, which hecame frightened and 
ran when the lines broke, and he was seriously Injured in the wreek. 
The lines were old and had been mended. The horses plaintiff had usu- 
ally driven were gentle, but one had been ehanged ; and plaintiff com- 
plained to the stable boss that the lines were not strong enough, but the 
boss examined them, and told him to use them for a few days longer. 
Hold, that the danger was not so obvions that plaintiff could be chargea 
with contributory négligence as matter of law in accepting the assurance 
and promise of the boss, but that the question was properly submitted to 
the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1089-1132 ; Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action at law by William Fehl against the Ohio & Pittsburgh Milk 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

•For other cates see same topic & § mumbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexea 
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H. V. Blaxter (Lazear & Blaxter and Joseph Stadtfelcl, of counsel), 
for plaintif? in error. 

T. M. & R. P. Marshall and Edmond Englert, for défendant in er- 
ror. 

Before BUFFINGTON and LANNING, Circuit Judges, and Mc- 
PHERSON, District Judge. 

BUFFINGTON, Circuit Judge. In the court below William Fehl, 
a citizen of the German empire, brought suit against the Ohio & Pitts- 
burgh Milk Company, a corporation of Pennsylvania, for damages sus- 
tained by him through its négligence. He recovered a verdict, on 
which the court entered judgment in his favor. Whereupon the de- 
fendant sued out this writ, and assigned for error the refusai of its 
motion for judgment non obstante veredicto and the déniai of its point 
for binding instructions. 

The défendant carried on an extensive milk and ice cream business 
in the city of Pittsburg, and employed Fehl as a driver of a delivery 
wagon. It has some 70 to 80 teams, and a stable boss to oversee and 
inspect such teams, their harness, and the stable. Under him vvas a 
harness repair man. The testimony on Fehl's part tended to show as 
follows : His team consisted of two horses, which he easily controlled. 
The accident to him was on November 27th. In April preceding his 
Unes broke, and on complaint to the stable boss they were mended and 
returned to him with a new set of harness. Thèse same lines were 
broken, mended, and returned to him three times during the summer. 
He says the lines were thin and cracked, but he did not consider them 
dangerous to drive with his quiet team. During part of theintervening 
time he had been using a new pair of lines, which had been given him 
in July. Thèse he was using on October Sth, when they were taken 
away without his knowledge for use in a contemplated parade, and the 
old mended lines substituted. He learned this about 5 o'clock in the 
morning, when he started out on his delivery route. On his calling at- 
tention to the fact, he was told by the night watchman that the stable 
boss had left word he should go ahead and use the old lines. Fehl 
continued to use them on his team for three or four days, when he saw 
the stable boss and called his attention to the change. The latter then 
told him he should hâve his lines back as soon as the parade of floats 
in which the defendant's teams were to take part was over. Later 
Fehl was given a mule to drive with one of his horses, and about three 
days before the accident he got to see the stable boss and told him, 
"Them lines is no good to use on that mule." Fehl testified that he 
thought it was dangerous to use them with the mule, but that the 
stable boss "looked at the lines. He told me to go a head and use 
them, that he would get me another in a day or so. I used them on 
his promise. I thought he knew more about lines than I did." He 
continued to use them for the next two or three days with the mule. 
On the morning of the accident an automobile came up behind his 
team, the mule f rightened and bolted, and the team ran. In Fehl's ef- 
forts to control it the lines broke. He then got out on the tongue and 
tvied to get hold of the check rein. He was unable to do so, and the 
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team straddled a telegraph pôle, and Fehl was cruslied between it and 
the wagon, and badly in jured. 

Upon évidence on behalf of the plaintiff tending to show the above 
facts, the court submitted the case to the jury in a charge to which no 
objection is made; but'it is alleged that it committed error in allowing 
it to go to the jury at ail. To sustain this contention it must be held 
*s a matter of law that driving Unes are such a simple appliance and 
their unsàfe condition such a patent fàct to ail persons that the plain- 
tiff was unquestionably guilty of contributory négligence in using thèse 
particular lines. We cannot agrée to this contention. 

While, as said in Musser v. Brown, 126 Fed. 142, 61 C. C. A. 210, 
"The law will not permit a person- to place himself consciously in a 
situation where the danger of suffering loss of life or limb is great 
and imminent," yet the présent case was not one for the application 
of that rule. The lines were not palpably unsaf e ; for Fehl regarded 
them as safe for his hofSes, and he used them successfully for three 
days with the mule. They had been mended.. They were examined by 
the stable boss, and a jury might well conclude that Fehl was not 
guilty of négligence in relying on the judgment and advice of a man 
presumably better qualified than himself, and one whom his employer 
had placed in authority for the purpose of controlling the use of its 
equipment. That person, knowing the mule and examining the lines, 
was acting in the express line of his duty, and the idea is not to be 
tolerated that either the stable boss or the repair man sent Fehl out 
to risk his life with a pair of obviously unsaf e Hnes. Moreover, driv- 
ing lines are not articles which. ail persons would agrée in regarding 
as safe or unsafe. Size, texture, âge, pliability, appearance, the depth 
of surface cracks, the use of proper grease — ail enter into a fair es- 
timate of a line's saf ety. Thé use to which they are to be put is 
another factor. Lines which it would be imprudent to use with a 
spirited team in a light vehicle might be safely used with a draft team 
in a heavy wagon provided with a brake. Thèse and many other élé- 
ments, including the disposition of the tekm and the skill and capacity 
of the particular driver, are ail factors which enter into a just estimate 
of whether lines in ordinary use are reasonably safe for further use 
by particular drivers for particular teams. It would therefore seem 
that thèse modifying éléments and the circumstances of each particular 
case unité to make the question of the safety of a particular pair of 
lines one that should be passed on by a jury, and not a settled hard 
and fast gênerai rule of law. 

Further, the question of the safety of thèse lines was affectcd by 
the other factor we hâve noted. This stable was so large as to call 
for the service of a stable boss and harness repair man. Presumably 
they were compétent and careful. The lines had been repaired, put 
out again for service, and shortly before the accident were examined 
by the stable ,boss in the light of complaint by the driver ; and the f act 
that he asked Fehl to résume their use tended to show that Fehl was 
not reckless in using them again for a brief, temporary service. It 
follows, therefore, that thèse considérations make the question of his 
alleged contributory négligence one on which men might well differ. 
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Indeed, we are clear the court below would hâve trenched on the prov- 
ince of the jury, had it undertaken to décide that the dangerous char- 
acter of the lines was unquestioned, and the plaintiff's use of them 
contributory negHgence. 

The gênerai principle applicable to such cases as the présent is thus 
stated in Hough v. Railway Co., 100 U. S. 225, 25 L. Ed. 612: 

"It was for the jury to say whether the defeet in the cowcatcher or pilot 
was such that none but a reckless engiueer, utterly careless of his safety, 
would hâve used the englue wlthout its belng reuioved. If, under ail the 
circumstances, and in view of the promises to remedy the defects the en- 
giueer was not wanting in due care in contiuuiug to use the engine, then the 
Company will not be excused for the omission to supply proper machinery, 
upon the ground of contributory négligence. That the engineer knew of the 
alleged defeet was not, under the circumstances and as matter of law, ab- 
solutely conclusive of want of due care on his part. Ford v. Fitchburg Rail- 
road Co., 110 Mass. 261 [14 Am. Rep. 598] ; Laning v. N. Y. Central Railroad 
Co., 49 N. Y. 521 [10 Am. Rep. 417]." 

The judgment below is therefore affirmed. 



TOLLIVER et ux. v. GREAT NORTHERN RY. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 22, 1911.) 

No. 1,914. 

Deeds (§ 116*) — EsToppEL (§ 38*)— CovENANT OF Warrantt— After-Acquireb 

TiTLE— PRIVIES. 

One who was at the time withput title sold and conveyed to complain- 
ant rights in a spring located on school land belonging to the state of 
Washington, the deed, which was recorded, containlng a oovenant of war- 
ranty. He afterward contracted for the purchase of the land from the 
state, and assigned his contract to défendants who obtained title. Held 
that, both at common law and under Bal. Ann. Codes & St. Wash., § 
4538a, which provides that whenever any person haviug sold and con- 
veyed by deed lands to which he had no title shall acquire title to such 
lauds the same shall inure to his grantee, défendants acquired no greater 
rights than their assignor with whom they were in privity and were es- 
topped to deny complainant's title to the water rights purchased from 
their assignor. 

[Ed. Note. — For other cases, see Deeds, Cent. DIg. § 330; Dec. DIg. § 
116;* Estoppel, Cent. Dig. §§ 99-107; Bec. Dig. § 38.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Eastern District of Washington. 

In Equity. Suit by the Great Northern Railway Company against 
W. H. Tolliver and Sophronia Tolliver, his wife. Decree for com- 
plainant, and défendants appeal. Affirmed. 

This is a suit by appellee against appellants to en,join the latter from 
claiming property in, or in any way interfering with, the former's right to 
an appropriation and diversion of water through and sufficient to fill a four- 
inch pipe or conduit leading from a certain spring, known as "Egbert Springs," 
in Grant county, state of Washington, to a water tank at Ephrata Station, 
In said county, for use in the engines of the former in operating its trains. 
The appellee, or the plaintiffi in the original suit, dérives its rlght and title 
from the St. Paul, Minneapolis & ilanitoha Railway Company. The spring 

*For other cases see same topic & § numbek in Dec. & Am. Dig?. 1907 to date, & Rep'r Indexes 
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is located on the N, W. % oï the N. E. % of section 16, township 21 nofth, 
range 26 east, being a school section granted to the state of Wasliiugton 
when it was admitted into tlie TTHlon as a state. One J. F. Beazley, suppos- 
ing that the spring was located upou his land, while in fact it was not, witli 
liis wife, on August 23, 1892, couveyed, for a considération of $2,500, to the 
St. l'aul, Minneapolis & Jlanitoba Railway Company an easeuient over and 
acTOss liis land to the spring for the location of a three-inch pipe Une, for con- 
ducting water to its water tank at Ephrata, and in conforuiity therewith 
the pipe Une was so located and constructed. This conveyance was duly 
recorded in the office of the auditor for Grant county August 24, 1892. On 
Septenib'er 29, 1899, one Jesse Cyrus, without ownersliip in the land upon 
whieh the spring is situated, for the considération of $ôO0, executed a con- 
veyance to the St. Paul, Minneapolis & Manitoba Kailway Company, whereby 
he granted and conveyed to said railway' company the right to enlarge the 
capacity of the supply pipe from a diameter of tliree inclies, as granted to 
the company by deed of conveyance from J. F. Beazley, to one of four inches, 
together with the right to so much of the water of Egbert Springs as wiU 
natnrally flow throngh said four-inch pipe, the water to be used by the com- 
pany for railway purposes only. ïhe grant contains the following covenant 
of warranty: "To hâve and to hold the same, together with ail the rights, 
privilèges and appurtenances thereunto belonging to the said party of the 
second part, its successors and assigns forever. And the said party of the 
first part, for himself, his heirs, adniinistrators and assigns, does covenant to 
and with the said party of the second part, its successors and assigns, that 
he is well seised in fe« of said water rights and privilèges and has the right 
to convey the same, and that the same are free from ail incumbrances, and 
the above granted water rights and privilèges in the quiet enjoymeiit and 
peaceahle possession of the said party of the second part, its successors and 
assigns, in perpetuity against ail persons lawfully claiming or to claim the 
whole or any part tliereof, the said party of the flrst part will forever war- 
rant and défend." This deed was duly recorded October 10, 1899. On Octo- 
ber 27, 1905, Jesse Cyrus entered into an executory contract with the state 
of Washington for the purchase of the tract above described upon which 
Egbert Springs are situated. On February 20, 1908, Cyrus assigned ail his 
right, title and interest in his contract of purchase to W. H. Tolliver, one 
of the défendants in this suit, and on the 25th of the same month Tolliver 
aequired a deed from the state. On Oetober 26, 1909, Tolliver instituted an 
action in the state court against plaintiff herein, to recover damages on ac- 
count of the location of the pipe, thereby seeklng to oust the plaintiff from 
the land, and to enjoin it from further use of the water from the spring. 
Tliat case was removed to the Circuit Court of tlie United States, and the 
présent suit seeks as well to enjoin that proceeding uutil the ownership of 
the water right is determined. Thèse facts appear in the bill and answer, 
and, the cause having been set down for hearing on such bill and answer, the 
Circuit Court decided against appellants ; hence this appeal. 

Poindexter & Moore and C. C. Bryant (O. C. Moore, of counsel), 
for appellants. ■ • 

L. F. Chester and William A. Monten, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
In the view we take of the cause, there is but ône question necessary 
to be determined, which is whether the défendants are, because of the 
record, estopped to deny the plaintifif's title. We think they are. Sec- 
tion 4S38a, Ballinger's Ann. Codes & Stat. of Washington, provides 
as f oUows : 

"Whenever any person or persons having sold and conveyed by deed any 
lands in this state, and who, at the tinie of such conveyance, liad no title to. 
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siieh land, and any person or persons who may hereafter sell and convey by 
deed any lands in this state, and who shall not at the time oî such sale and 
conveyance hâve the title to such land, shall acquire a title to such lands go 
sold and conveyed, such title shall inure to the benefit of the purchasers or 
conveyee or conveyees oî such lands to whom such deed was executed and 
delivered, and to his and their heirs and asslgns forever. And the title to 
such land so sold and conveyed shall pass to and vest In the conveyee or 
conveyees of such lands, and to his or their helrs and assigna, and shall 
thereafter run with such land." 

This rule is merely declaratory of the law as it existed previous to 
and independent of statute. Gough v. Center, 57 Wash. 276, 106 Pac. 
774. And it was held in that case that "A title obtained through mort- 
gage foreclosure is no exception to the rule." 

It is urged that there does not exist such relationship, through priv- 
ity of estate or title, as renders the rule applicable under the facts 
and record hère found. "Privies" are defined (32 Cyc. 388), among 
others, as : 

"AU who hâve mutual or successive relationship to the same rlghts , 
• * * persons whose interest in an estate is derived from the contract or 
conveyance of others ; » * * those who hâve mutual or successive rela- 
tionship to the same rlght of property or sub^ect-matter ; those whose re- 
lationship to the same rlght of property Is mutual or successive." 

Now, Tolliver succeeded to whatever right or interest Cyrus had or 
possessed in or to the land upon which Egbert Springs were situated, 
and to the water flowing f rom the springs, so that the right of prop- 
erty was both mutual and successive. Suppose Cyrus had obtained the 
deed from the state, could any one dehy that he would be estopped 
by his previous warranty although made prior to his entering into 
contract with the state for the land? How can it be, therefore, that 
Tolliver occupies any better position than his assignor? He claims, 
and must needs claim, through Cyrus, and he took by the assignment 
only what Cyrus had, burdened with the incumbrance that Cyrus' own 
acts created. He could acquire nothing more. But it is said that "A 
privy in estate is a successor to the same estate, not to a différent 
estate in the same property." Pool v. Morris, 29 Ga. 374, 74 Am. 
Dec. 68, 70. The estâtes under considération were a life estate and 
remainder, and of course they were distinct and not successive. But 
hère the défendant Tolliver deraigns whatever interest he bas through 
Cyrus, for he could not bave a deed from the state but through his 
assignment from Cyrus. However this may be, if the relationship 
through privity is not exact and technical, there is a privity in sub- 
stance and effect, and the law will look through form and technical 
persuasion to do justice between the parties. This case calls for such 
an application. The decree of the circuit court will therefore be af- 
firmed, and it is so ordered. 
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BORT V. E. H. McCUTCHBN & CO. et al. 

(Circuit Court o£ Appeals, Eighth Circuit. May 8, 1911.) 

No. 3,304. 

1. Appeal and Ebeok (I 169*) — Questions Rbviewable— Necessitt or Prés- 

entation IN LowER Court. 

A writ of errer présents for review nothing but tlie alleged errors of 
law Into wtilch the court below bas fallen, and a contention which was 
never presented to nor ruled upon by that court is not bef ore the appellate 
court for considération or décision. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1018- 
1034 ; Dec. Dig. § 169.*] 

2. Appeal and Ekeob (§ 882*) — Right ce Review— Estoppel— Inconsistent 

Positions. 

A party who bas tried a cause on the theory that a question was in 
issue and detenninable by the évidence is estopped to reverse the judg- 
ment on the ground that such question was not in issue and was errone- 
ously submitted to the jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3591- 
3610 ; Dec. Dig. § 882.*] 

3. Trial (§ 53*) — Réception of Evidence — Effect of Withdrawal of Is- 

sues. 

It is not error to admit compétent évidence relevant to any issue in the 
case at the time it is admltted, nor does it become error because on sub- 
mission of the cause certain issues are withdrawn from the jury, who are 
instructed not to consider the évidence oitered in their support. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 124, 129 ; Dec. Dig. 
§ 53.*] 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

Action at law by A. N. Bort against E. H. McCutchen & Co. and 
others on a bond. Judgment for défendant sureties, and plaintiff 
brings error. Affirmed. 

John H. Atwood (Craig T. Wright, A. F. Call, F. W. Sargent, and 
Thos. M. Murphy, on the brief), for plaintiff in error. 

Will E. Johnston and E. A. Burgess (E. H. Hubbard, on the brief), 
for défendants in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

SANBORN, Circuit Judge; A. N. Bort, the obligée in a bond, 
brought an action against the principal and sureties therein to recover 
about $100,000 and interest for a breach of its condition. The sure- 
ties pleaded many défenses, but the only one submitted to the jury was 
that they were induced to sign the bond by the promise of E. H. Mc- 
Cutchen, the principal, that others would sign it and that he would 
not deliver it until they did, that McCutchen broke this promise and 
delivered the bond without the promised signatures, and that Bort was 
aware of thèse facts before he accepted the bond. There was a verdict 
and judgment for the sureties, which the writ in this case was sued 
out to reverse. 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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[1] The first spécification of error is that the court refiised to in- 
struct the jury to return a verdict against the sureties, and it rests 
upon two contentions: That there was no compétent substantial évi- 
dence to support their défense, and that by division 13 of their answer 
they admitted that Bort accepted the bond without notice that the 
sureties had been induced to sign it by the promise that others who 
never signed it would sign as their cosureties before it was delivered. 
The latter contention was never presented to or ruled upon by the trial 
court. A writ of error présents for review nothing but tlie alleged 
errors of law into which the court below has fallen. As this contention 
was never presented to or ruled by that court, it did not commit any 
error concerning it, and there is nothing in relation to it before us for 
considération or décision. 

[2] Moreover, the plaintifï tried the case below upon the incon- 
sistent theory that the knowledge of Bort was the real issue in the 
case and that this issue' was determinable by the évidence, and he is 
thereby estopped from reversing the judgment on the ground that this 
knowledge was not in issue at ail. There was a strong prépondérance 
of évidence that McCutchen promised many of the sureties when they 
signed the bond that others, who never gigned, should sign it as co- 
sureties, and that it would not be delivered until they so signed. But 
the proof that Bort was aware of this fact was far from conclusive. 
Nevertheless a perusal of the record and a caref ul digest of ail the évi- 
dence on this subject has disclosed so much testimony that was com- 
pétent and substantial that it was not the duty of the court below to 
withdraw from the jury the issue to which this évidence was directed. 

[3] The second complaint is that: 

"The court erred in permltting évidence on the Issues that were not sub- 
mitted to the jury, and especially in failing thereafter to caution the jury not 
to conslder such évidence in determining the questions which were flnally 
submltted to them." 

There is no claim that the évidence challenged under this spécifica- 
tion was not compétent, or that it was not relevant and material to is- 
sues that were on trial in the court below at the time it was admitted. 
It cannot be error to admit compétent évidence relevant to any issue in 
the case at the time the évidence is admitted, and at the close of the trial 
below the record is that the court, after stating the défense which was 
submitted, instructed the jury that there were some other défenses, but 
no évidence to warrant their submission, and that "such défenses and 
évidence in support thereof are each withdrawn from your considéra- 
tion, and you will not consider them." No exception was taken to 
this charge, no request for a further instruction on the subject was 
made, and the complaint now preferred is without foundation. 

There was évidence that the principal in the bond, E. H. McCutchen, 
procured the signatures of the sureties, and that Oskar Berger, a no- 
tary public in McCutchen's bank, sometimes had the bond and a list 
of proposed signers in his possession and administered and certified 
the oaths of those who signed relative to the value of their property. 
Plaintiff's counsel argue that the conversations of certain of the sure- 
ties with McCutchen or Berger, at and before the time they signed the 
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bond in their possession, to the effect that McCutchen or Berger tlien 
assured them that if they sisrned the bond it would not be delivered 
untii the proposed signers who did not sign had signed as cosureties, 
constituted incoinpetent évidence and that it was hearsay. But the 
agreement which thèse conversations proved was pleaded in the an- 
swer, it was essential to the défense of the sureties, and their évidence 
in support of it was rightly admitted. 

Counsel was inquiring of a witness on cross-examination how Bort 
came to deposit the money, on account of the loss of which this suit is 
brought, with McCutchen, and he asked him what Bort said to him, 
and the witness answered: 

"I am incllned to think that Mr. Bort probably made the deposit on account 
of Woodmen politics, or reasons of a similar kind." 

The plaintifif moved to strike out this answer, because it was not 
responsive to the question, and it is assigned as error that the court 
denied the motion. But it is so clear as to be beyond doubt that no 
préjudice resulted or could hâve resulted to the plaintiff on account 
of this ruHng, because this witness had already testiired that Bort had 
told him that he had just about decided not to deposit the money with 
McCutchen, "but owing to the influence and soHcitation of Mr. Mur- 
phy and Mr. Saunders and Mr. White, and some others belonging to 
the order, that he finally decided to make the bank a depository." Er- 
ror without préjudice is no ground for reversai. 

Finally, cornplaint is made that a witness was permitted to testify 
that one White told McCutchen, on a visit he made to him, that he 
was there in the interest of the Woodmen and Mr. Bort to look over 
the sureties on the bond and fînd out as nearly as possible as to their 
financial ability and responsibility. But no objection or exception to 
this évidence appears in the record, and the judgment below must be 
affîrmed. 

It is so ordered. 



CHICAGO, M. & ST. P. RY. CO. v. MILLS. 
(Circuit Court of Appeals, Seventh Circuit. April 11, 1911.) 

No. 1,689. 

Master and Seêvant (§ 286*) — Masteb's Liability for Injuey to Servant— 
Dangebous Place to Work. 

Plaintiff's intestate was employed hy défendant railroad company about 
an elevated coal cluite, for coaling engines, in lielping to unload cars, 
which were di'awn up an inclined traeli by a cable, and, when unloaded. 
were allowed to run down by gravity. There was a spriug switch in the 
track, so adjusted that the ascending car would open it, after which it 
would autoniatically close, so as to run the descending car onto a track 
used for enipties. Plaintiff's intestate had asslsted in unloadiug a car 
which was at the chute in the morning, and had gone down to fix an- 
other car to pull up, when the empty car ran over the switch upon the 
loaded track, and struck and killed him. The switch was set wrong, anû 
had probably been tampered with ; there being a lever by which it could 
be so set that it would not operate automatically. UeUl, that the failurc 

•For other cases see same topio & § numbbh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of défendant to keep it locked, or otherwise so equlpped as to prevent Its 
belng tampered with, rendered the place an unsafe place to work, and 
that the case was properly submitted to the jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. §§ 
1010-1050; Dec. Dig. § 286,*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Wiley W. Mills, administrator of the estate of Kaspar 
Strojny, deceased, against the Chicago, Milwaukee & St. Paul Rail- 
way Company. Judgment for plaintifî, and défendant brings error. 
Afïïrmed. 

The writ of error is to a judgment upon the verdict of a jury, in 
a Personal injury case, fînding the plaintiff in error guilty of négli- 
gence, as charged in the déclaration, and assessing the défendant in 
error's damages at $4,000. The principal assignment of error relied 
upon is that the trial court refused, at the clo.se of ail the évidence, 
to instruct the jury to find for plaintifî in error. The other assign- 
ments of error are merely incidental to this, and disposed of by the 
same considérations. 

The facts are stated in the opinion. 

O. W. Dynes, for plaintiff in error. 
J. J. Neiger, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and HUMPH- 
REY, District Judge. 

GROSSCUP, Circuit Judge, delivered the opinion. 

Défendant in error's intestate, Kaspar Strojny, was struck and 
killed by a car running down one of the inclined tracks leading from 
plaintiff in error's railway track to an elevated coal chute for the 
coaling of locomotive engines. The déclaration avers that at this 
time the plaintiff in error had control of and was using divers in- 
clined railway tracks, leading to the elevated coal bins, which were 
joined by means of an automatic or "spring" switch ; that after a 
loaded car had been drawn up from the "loaded car track" to such 
bins and unloaded, it was permitted to run down by gravity to the 
"empty car track," the switch Connecting the two being so adjusted 
that the ascending car would open it, after which it would automat- 
ically close, so as to run the descending car on the track for empties. 
Strojny, at the time he was killed, was employed by plaintiff in error 
in and about the coal cars, preparing the loaded cars for the ascent 
and attaching to them the cable by which they were drawn up. The 
déclaration then avers : 

"That it then and there became and was the duty of the défendant (plain- 
tifC In error) to use reasonable care to see that the said automatic or sprluf; 
switch was so placed and kept as not to endan^er the life of said Strojny 
while he was then and there at work in the performance of his duties, as 
aforesald. Yet the défendant (plaintiff in error), wholly regardless of its duty 
in tiie premises, by its servants tlieu and there. who, plaintiff (défendant in 
error) allèges, were not fellow-servants of said Strojny, * * * carelessly, 
negligeutly, wrongfully and improperly failed to keep the said switch locked 

•For other cases see same topic & § nuiibeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
187 F.— 51 
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or fastened In sueh a way that the said deseending cars could run only upon 
the traek of 'emptles.' " i 

Besides being an automatic switch, the switch was one that could 
be operated manually. It had an ordinary handle about twelve inches 
long, that lay, ordinarily, in a notçh about two inches deep. To op- 
erate it, so as to set the switch manually upon the other track, this 
handle had to be lifted out of the notch in which it then lay, turned 
around, and dropped into the opposite notch of about the same depth. 
That being done, the switch was no longer operative automatically 
by the ascending coal cars. On the morning of the accident, a loaded 
coal car was standing at the bins ready to be unloaded. It was there 
wheri the unloaders arrived. When unloaded and ready to be sent 
down to the track of empties, as the men employed supposed, Strojny 
went down to fix another car to pull up. This put him on the loaded 
track. Had the switch been set for the empty track, as it always had 
been up to that morning, the empty car would hâve taken the track to 
the empties and Strojny would hâve been unhurt. But the switch 
was set wrong — had probably been tampered with since the loaded 
car had been brought up, probably the day before. "The switch," as 
the yard conductor put it, "was in perfect working order, but it wa.s 
set wrong ; that is ail. It was not locked, and I don't know that it 
ever had been locked." Hence the accident. 

We think that upon this state of facts, testified to by the witnesses, 
including the plaintifï in error's yard conductor, there was sufficient 
évidence to go to the jury to justify them in finding that plaintifï in 
error "failed to keep the said switch locked or fastened in such a way 
that said deseending cars would run only upon the track for empties." 
While there is évidence that the signal showed that the switch was 
set wrong, there was no évidence that this was observed by Strojny, 
or any of the men there employed until after the accident. The switch 
in question is an unusual one, was employed in a way entirely différ- 
ent from the customary switches in switch yards, and was attended 
by dangers not incident to switches in switch yards. In our judg- 
ment. it should hâve been so equipped, either by the absence of any 
handle, whereby it could be operated manually, or by keeping the 
handle locked that there could be no tampering with it. In that way 
it would always hâve been set "right." Equipped with a handle, as 
it was, and left unlocked as it was, rendered the place an unsafe place 
in which to work ; and out of this unsaf ety, inhérent in the conditions 
described, the accident came. 

The judgment of the Circuit Court is affirmed. 
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COLUMBIAN EEINFORCED CONCRETE CO. v. ROSE et al. t 
(Circuit Court of Appeals, Third Circuit. May 25, 1911.) 
No. 73. 

ASSIGNMENTS (§ 120*) — ACTION TO USE OF ASSIGNEE OF PaBT OF Cl-AIlf. 

The fact that a plaintiff, who sues to the use of an assignée, assigned 
less than the full amount of the claim, as proved, to the use plaintiff, 
does not necessarily defeat the right to reeover, not only part, but the full 
amount, of the claim, where the use plaintiff cousants to such disposi- 
tion of the recovery as will protect the right of the défendant to be ex- 
empt from a second suit; the plaintiff being the légal owner of the right 
of action on both the assigned and unassigned parts of the claim, so that 
the right and amount of recovery may be conclusively determined between 
the parties to such suit. 

[Ed. Note.— For other cases, see Assignmeuts, Cent. Dig. §§ 206-209; 
Dec. Dig. § 120.*] 

Lanning, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action at law by the Columbian Reinforced Concrète Company, for 
use of the Monongahela National Bank of Pittsburgh, against Harry 
A. Rose and Richard W. Fisher, doing busirfess as Rose & Fisher. 
Judgment for défendants, and plaintiff brings error. Reversed. 

R. A. & Jas. A. Balph, for plaintiff in error. 

A. H. Mercer, M. H. Stevenson, and Wm. C. Boyd, for défendants 
in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Columbian 
Reinforced Concrète Company, a corporation of the state of New 
Jersey, brought suit, for the use of the Monongahela National Bank 
of Pittsburgh, against Rose & Fisher, citizens of Pennsylvania, to re- 
eover $2,553.67, with interest from June 1, 1908. This sum was a 
balance alleged to be due on a vi^ritten contract between the plaintiff 
Company and Rose & Fisher, whereby the latter, who were contrac- 
tors for the érection of a certain building, sublet the concrète reinforc- 
ing thereof to the Concrète Company. This balance, the statement al- 
leged, had been assigned by the plaintiff to the use party, the Monon- 
gahela National Bank. To this statement Rose & Fisher filed an 
aiBdavit of défense, wherein they denied there was $2,553.67 due un- 
der the contract, but admitted there was due $733.58. Thereupon the 
plaintiff, in accordance with the Pennsylvania procédure act of April 
26, 1893 (P. L. 26), had judgment entered for said admitted sum of 
$733.58, which sum was paid by défendants, and the cause proceeded 
to issue and trial for the balance. On the trial the jury rendered a 
verdict for $1,916.16, being the foregoing balance, with interest. 
Thereafter the défendant moved the court for, and was allowed, judg- 
ment in its favor non obstante veredicto. On entry thereof the plain- 
tiff sued out this writ. 

♦For other cases see same topic & 5 «"Jhber in Dec. & Am. Dlgs. 1907 to date, & RepT Indexes 
t Rehearlng denied June 28, 19U. 
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The ground on which such judgment was granted was that the évi- 
dence disclosed that the assignment to the use plaintiff was but a par- 
tial assignment, which was net acceded to by Rose & Fisher, of the 
balance due on the contract, to wit, $2,500, while the real amount due 
on the contract, as appeared on the trial, was $2,553.67. In view of 
the fact that thèse parties hâve fought out the merits of the case and 
settled the amount due under the contract, that Rose & Fisher aver 
they are ready to pay the money if they can safely do so, and that 
the use plaintiff concèdes the entire right of the court below to so 
control the payment of the money that Rose & Fisher shall be pro- 
tected from risk of a subséquent suit by the receiver of the plaintiff, 
we are averse to let ail thèse proceedings go for naught, which we 
would do by affirming this judgment; and after argument and due 
considération we are satisfied that no such regrettable resuit is neces- 
sary. While the gênerai principle is unquestioned that a claim which 
one person owes another cannot be divided by the latter into parts, 
and a part assigned to a third party, and such third party, without the 
consent of the debtor, maintain a suit thereon, the facts of the présent 
case do not necessitate the application of such principle. The plain- 
tiff in this case is the Concrète Company, a corporation of New Jer- 
sey, and on its diverse citizenship the jurisdiction of this court dé- 
pends. The naming oTf the bank as use plaintiff does not make it 
the plaintiff in the cause. In the late case of U. S. Fidelity & Guar- 
anty Company v. Commonwealth, for Use, 186 Fed. 285, this court 
said : 

"The statement of the use party to a bond is not part of the pleading and 
is often disregarded as mère surplusage. Thus in Boston, etc., Co. v. Grâce, 
112 Fed. 279 [50 G. C. A. 2391 and to this we may add U. S. v. Abeel, 174 Fed, 
18 [98 0. 0. A. 50] and American Bondlng Company v. Allison, 182 Fed. 
810 [105 C. 0. A. 242] it is said: 'According to respectable authorlty, the ex- 
pression of a use party may be disregarded as surplusage. Its purpose is to 
guard the interest of the usée agaiust the adverse action of a nominal plain- 
tiff. It Is held that such a phrase bas no force to make an issue différent from 
what it would hâve been if the phrase had been left out. It is held, also, that 
the déclaration of use is not part of the pleading.' " 

Indeed, the position taken by the défendants at the trial was that 
the Concrète Company was the plaintiff. To that end they offered to 
prove one Marshall — 

"was appointed receiver for the Columbian Concrète Company, the légal 
plaintiff in this case; this for the purpose of showing that there can be no 
recovery in this case, for the reason that the receiver is not made a party." 

We are therefore of opinion that the légal plaintiff established a 
right to recover for the entire balance of the contract, and as between 
it and Rose & Fisher the entire balance due on this contract is res 
adjudicata by the verdict and a judgment thereon. Neither of said 
parties in any collatéral proceeding can ever litigate that question 
again. Although the défendants had raised no question, or sought to 
abate the writ by reason of the fact that a receiver for the plaintiff 
had not brought the suit, and the court ruled out his offer to so prove, 
they may be properly safeguarded from any apprehended danger in 
that respect. This verdict fixes the amount the défendants shall pay, 
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and their only concern is that they be discharged, on its payment, 
f'rom further liability. In that respect there is no difficulty. The re- 
ceivership of the Concrète Company is also in the court below, and 
the receiver is the officer of that court. If, on the remanding of the 
case, it appears such receiver makes daim to this judgment, the court 
is in a position to allow the fund to be paid into its registry and taken 
out by the use plaintiff only after notice to the receiver, or after the 
termination of an interpleader betvi'cen.them, if one bas to be granted. 
We accordingly reverse the judgment non obstante veredicto for 
défendants, and remand the case, with directions to enter judgment on 
the verdict in favor of the Cohmibian Reinforced Concrète Company 
and against the défendants, and for further action in accordance with 
this opinion. 

LANNING, Circuit Judge, dissents. 



THOMPSON-STARRETT CO. v. VANDEVORT. 

(Circuit Court of Appeals, Third Circuit. May 1, 1911.) 

No. 17. 

CoNTBACTS (§ 198*) — Construction— CoNTKACT for Services. 

Piaintlff contractée! in writing to expedite delivery of structural steel 
and iron for défendant during a specified tenu, securlng delivery at the 
times and in the manner required by défendant in its building opérations, 
Bupervising the manufacturing thereof through the mllls, etc., for which 
he was to receîve 40 cents per ton. Défendant was then engaged in the 
construction of a large building, the steel for which was furnished by 
the owner. At the time the contract was made two-thirds of the building 
had been completed. and piaintlff had been employed lu expediting de- 
livery of the steel therefor, as well as that used in the construction of 
another large building, which was also furnished by the owner. Held 
that, in view of the situation and relation of the parties, the contract 
applied to the steel to be used in the completion of such building, and 
was not limited to such steel as should be furnished by défendant Itself. 

[Ed. Note. — For other cases, see Oontracts, Dec. Dig. § 198.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action at law by N. A. Vandevort against the Thompson-Starrett 
Company. Judgment (182 Fed. 875) for plaintiff, and défendant 
brings error. Affirmed. 

Patterson, Sterrett & Acheson and Wm. A. Steinmeyer, for plaintiff 
in error. 

Lyon & Hunter, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and Mc- 
PHERSON, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Vandevort 
brought suit and recovered judgment against the Thompson-Starrett 
Company for damages for breach of contract in writing between them, 

■Tor otber cases see rome topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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dated March 4, 1908. Thereupon the latter sued out this writ. On 
the assumption that the case turned upon the construction of the con- 
tract, both parties asked for binding instructions. We are of opinion 
the construction placed upon it by the court below was right. 

It seems that John Wanamaker, on April 1, 1904, contracted with 
the American Bridge Company of New York for the structural steel 
and iron, f. o. b. Philadelphia, reatiired in the rebuilding of his de- 
partment store in the latter city. ïhe material was to be in accord- 
ance with the plans of Wanamaker's architect. Three months' notice 
was to be given of requirements, and ail necessary data and directions 
as to deliveries furnished the Bridge Company. Subsequently the 
Thompson-Starrett Company contracted with Wanamaker to erect the 
store ; he furnishing the structural steel and iron as above noted. 
In doing the work, the store, which covered an entire block, was re- 
built in three successive, separate sections. During the building of 
the first and second sections, Vandevort was employed by the Thomp- 
son-Starrett Company to expêdite for it the structural steel theref or 
and for the Terminal Railroad Station at Washington, the steel for 
which was also being furnished by the owner of that building. Be- 
fore the érection of the third subdivision was begun, Vandevort made 
the contract in suit, whereby he — 

"agrées to expêdite tlie deliveries of structural steel for Thompson-Starrett 
Company, ineluding cast irou columns and bases, with the exemption ex- 
pressed in paragraph III of this agreement, for a period of two years, com- 
menclng April 1, 1908. • * * It is mutually understood and agreed by and 
between î\'. A. Vandevort and Thompson-Starrett Company that the services 
o( N. A. Vandevort covered by this agreement are as foUows : Generally the 
securing of the delivery of the structural steel and cast iron necessary in 
Thompson-Starrett Company's business, at the times and in the manner re- 
quired by Thompson-Starrett Company ; supervising the entering of the roll- 
ing lists and following theni through the f abricating company's offices and 
the rolling mills, until the plaln material has been delivered at the sUops of 
the fabricatiiig Company ; to supervise the making of shop drawings, the 
fabrication and shipment of finished. material, and, where necessary, to 
trace cars and expêdite movement of such cars to destination ; to keep in 
communication Vfith Thompson-Starrett Company, through its chlef engiueer, 
reporting once weekly, or wheuever requested, the condition of the work at 
the mills and in the shops as to plain and finished material." 

. '^ ■■ ■ . ' -'i 

The exemption in paragraph III was "of such cast iron columns 
and bases obtained outside a territory, inclosed by a radius of fifty 
(50) miles frdm Pittsburgh." When the érection of the third subdivi- 
sion was begun by the Thompson-Starrett Company, Vandevort's ofifer 
to expêdite the steel used therein was refused; the Thompson-Star- 
rett Company alleging it was not covered by the contract. He then 
brought suit. 

To us it is clear that the contract, in the light of the then situation 
of the parties, covered this work. The Thompson-Starrett Company 
at that tirne had on hand the uncompleted Wanamaker contract. It 
was business in which it was then engaged. That business reqliired 
"the securing of the delivery of the structural steel and cast iron neces- 
sary" and "at the times and in the manner required by Thompson- 
Starrett Company." Vandevort had donc ex;pediting, as an em- 



THE I.EADEB 807 

ployé, of two-tliirds of thé contract, and thèse broad, inclusive words, 
read in the light of the situation of the parties (and a contract must 
so be read), make it clear that the purpose of the parties, inter alia, 
was to cover ail of their expediting business, with the exception of 
the cast iron articles specified in paragraph III. 

It is contended, however, that, in view of paragraph IV of the con- 
tract, which provides that "Thompson-Starrett Company hereby agrées 
that not over one-third of its total tonnage, covered by this agreement, 
will be placed outside of the Pittsburgh territory above described," 
this agreement was simply meant to cover structural steel purchased 
by the Thompson-Starrett Company, and that, inasmuch as Wana- 
maker furnished this steel, the contract did not apply to it. But in 
our view such a wide-reaching effect cannot be given to paragraph IV. 
Vandevort resided in Pittsburgh. Expediting required his présence at 
the structural steel mills rolling the steel, and the obvions purpose oî 
this paragraph, in connection with paragraph V, was to narrow his 
work to the Pittsburgh district, by making an additional charge of 10 
cents per ton on work outside that territory. 

We are therefore of opinion the court below properly construed the 
contract, and its judgment is affirmed. 



THE LEADER. 

(Circuit Court of Appeals, Tliird Circuit. May 1, 1911.) 

No. 9. 

TOWAQK (% 15*) — INJUET TO TOW— NEGLIGENCE OF TUG. 

Evidence considered, and held to sustain tlie allégations of a libel that 
the sinking of a dredge by strlliing a rock whlle being towed down the 
Ohlo in front of a steamer was due to the fault of the steamer in passing 
through a narrow and tortuous cbannel between an island and the nortli 
shore in a négligent and unskillful manner. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 15.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

Suit in admiralty by the Enterprise Contracting Company against 
the steamer L,eader ; S. W. Carpenter, claimant. Decree for respond- 
ent, and libelant appeals. Reversed. 

For opinion below, see 181 Fed. 743. 

Lowrie C. Barton, for appellant, 
Albert York Smith, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Enterprise 
Contracting Company, owner of a dredgeboat, fîled a libel against the 
towboat Leader, to recover damages for the latter's alleged négligence 
in injuring and sinking such dredge. The proofs show that the 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Leader, a stern-wheel towboat, undertook to tow libelant's dredge aid 
two scows down the Ohio river from Sewickley to Lock No. 11. The 
scows were lashed to the head of the towboat, and the dredge, stern 
foremost, to the head of the scows. The dredge had three heavy, 
steam-operated spuds, one at her stern and two at either side of the 
bow. The latter spuds weighed nearly five tons each. In passing the 
channel between FeUce Island and the north shore, the dredge struck 
a rock, which tore a hole beginning at the rake of the stern (which was 
the bow of the tow), and extending 20 feet back, parallel to and 8 feet 
from the gunwale. Its cross-planks and f aise bottom were broken 
through, the break growing larger as it progressed. The dredge sank. 

The allégation of the libelant was that the Leader was at fault in 
attempting to go through the Felice channel under headway, instead 
of flanking sideways, and that in doing so she got out of the channel 
and ran head-on upon a rock near the north shore. The allégation of 
the towboat was that, while flanking through the channel, the spud on 
the north side of the dredge, near the head of the scow, dropped, 
through the négligence of the dredge's crew, and that this caused the 
head of the tow to swing around and strike as charged. The libelant 
admits the spud dropped, but says it fell after the Leader struck the 
rock, and its fall had nothing to do with the accident. 

We hâve carefully examined ail the proofs, and havé reached the 
conclusion the libel should be sustained. To our mind the weight of 
the testimony is clearly with the libelant. Leaving out of question the 
proof of the respective crews of the Leader and the dredge, each of 
which contradicts the other, both as to the mode of navigation and as 
to the time the spud fell with référence to striking the rock, we are 
clear that there is overpowering proof from other sources in those 
particulars. The channel at Felice is tortuous, narrow, and hard to 
navigate. At the then stage of water there was no question but that 
it would not hâve been goûd seamanship for the Leader, with her tow, 
to attempt to pass through it under steam headway and paralleHng the 
north shore. In view of this, we are warranted in giving serions 
weight to libelant's witness Cook. He was apparently wholly disin- 
terested, was operating a ferry some 400 to 500 yards above Felice, 
and was familiar with the way boats passed that channel. He was 
Crossing the river as the Leader went down, and his testimony is that 
"she was going down parallel with the north shore," that at that stage 
of water "she should hâve gone with the rear end towards the south 
shore," that navigating as she did "she would hit that narrow place 
there," and that from where he was "it appeared to me the front end 
of this boat struck this bar." Moreover, Corbett, the engineer of the 
Leader, says that at the time the tow struck the Leader was working 
ahead on a slow bell, which supports libelant's contention that she was 
not flanking through the channel. 

But, over and above the possible uncertainty of human testimony, 
we hâve silent, but convincing, proof from the character of the injury 
itself . No explanation is vouchsafed by either witnesses, respondent, 
or counsel as to how such a tear in the dredge's bottom could be causetl 
by a sidewise swing of the tow. It began at the rake of the dredge at 
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the head of the tow. It began 8 feet from the gunwale. It extended 
20 feet back, 8 feet distant from, and parallel to, the gunwale. If dur- 
ing this time the towboat vvas backing under full head and drawing 
the dredge away from the obstruction, or a five-ton spud was on the 
rocky bottom of this swift channel, preventing it from going forvvard, 
it is inexphcable that this rent, which bas every appearance of a head- 
on course, could hâve been made by a sidewise swing. And the fact 
that its location was such as it was is only explicable on libclant's con- 
tention that the Leader attempted to pass the channel by paralleling 
the shore, and in so doing struck the rock head-on. 

The decree must therefore be reversed, and the case remanded, with 
directions to enter a decree in favor of the libelant, and assess such 
damages as it sustained. 



PHŒNIX FIRE ASSUR. CO. v. MtUîRAT et al. 

(Circuit Court of Appeals, Thlrd Circuit. May 1, 1911.) 

No. 29. 

ÏMSUEANCE (§ 612*) — Action on Policy — Défenses, 

The failure of an insured after a loss to name an appraiser, under a 
clause in tlie policy pi'ovidins for an apjn'aisal "in tlie event of dis- 
agreenient as to tlie amount of loss," constitutes no défense to an action 
on the policy, vvhere it Is not alleged or shown that there was a dis- 
agreement. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1522-1527; 
Dec. Dig. § 612.*] 

In Error to the Circtiit Court of the United States for the Western 
District of Pennsylvania. 

Action at law by Elizabeth Murray and Walter Malona against the 
Phœnix Pire Assurance Company. Judgment for plaintiffs, and de- 
fendant brings error. Affirmed. 

Jennings & Jennings, for plaintifï in error. 

J. M. Hunter and Lyon & Flunter, for défendants in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and Mc- 
PHERSON, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Elizabeth Mur- 
ray and Walter Malona, citizens of Pennsylvania, recovered judgment 
against the Phœnix Fire Assurance Company, Limited, of England, in 
a suit brought on a policy of Insurance. Thereupon the latter sued out 
this writ, assigning for error the court's giving to the jury binding in- 
structions in favor of the plaintiffs. In their statement of claim the 
latter averred the loss on the burned or damaged personal property 
covered by the policy was $2,187.50. This averment was not traversed 
by the affidavit of défense, and under the rule of the court below: 

"Such items of claim and material averinents of fact of the plaintiffs 
statement as are not directl.y and specifically traversed or denied by the 
defendant's affidavit shall be taken as admitted." 

*For other cases see same topic & § numbkk ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



^ÏO 187 FEDERAL REPORTER 

Having provèd the exécution and delivery of tîie polîcy, the fîre, the 
furnishing of proofs of loss, and the admission by the pleadings of the 
value oî the goods, a prima facie case was established, on •which, in the 
absence of countervaiîing proof . the plaintiffs were entitled to recover. 

On behalf of the défendant the only défense urged was that the 
plaintiffs were required, but had failed, to name an arbitrator in ac- 
cordance with the clause of a standard poHcy, viz. : 

"In the event of disagreemeiit as to the amomit of loss, the «ime shall 
as fibove provided he iiscertained by two competeiit and dislnterested ap- 
pmisers, the iusured and this eompauy eaeh seleetiHR ont-, and the t^vo so 
chosen shall flrst sélect a comv>etent and disintevested uuipire. The apprais- 
ers together shall then estiniate and appraise the loss, stating separately the 
Sound vaine and damage, and, falliug to agrée, shall subniit their difîereuc-es 
to the umpire; aud the award hi writlng of any two shall détermine the 
amouut of such loss. The parties thereto shall pay the appralsera respeetively 
scleoted by theni and shall bear eiiually the expenses of the appraisal and 
umpire." 

Waiving, for présent purposes, whether this was, in view of 
Hamilton V. Home Ins. Co., 137 U. vS. 385, 11 Sup. Ct. 133, 34 L. Ed. 
708, a valid défense, we note that this clause, which, it has been held 
(Royal Co. v. Ries, 80 Ohio St. 272, 88 N. E. 638) is "an agreement for 
an appraisement, and not an arbitration," is conditioned, "in the event 
of disagreement as to the aniount of loss," and the proofs did not show 
that any such disagreement had taken place. We hâve examined the 
correspondence and pleadings in the cause, and agrée with the conclu- 
sion, stated by the court below in its opinion refusing a new trial, 
•that: 

"The affldavlt contalned no direct or spécifie averment that at any time 
had there been a disagreement between the parties as to the amount of the 
loss. It is true it coutained an averment of notice to 'plaintifC's attorney in 
writing that a disagreement had arlsen.' This averment eannot and should 
not be deemed an équivalent substltute for what was omitted. If there be 
no disagreement, it is clear that the assured are not bound to submit to an 
arbitration." 

As the contention of the défendant as to an appraisement had no 
basis of fact on which to stand, no défense was proven, and the court 
was right in directing the jury to find for the plaintiffs. 

The judgment on the verdict is therefore affirmed. 



EEHFELD v. BALTIMORE & O. R. CO. 
(CSrcuit Court of Appeals, Third Circuit. May 1, 1911.) 

No. 10 

1. Judgment (§ 94*)— By DEt'Arn.T— Power of Clerk to Entée. 

Where the rules of a fédéral court authorize the clerk to enter judg- 
ment by default for certain defaults specified, be Is wlthout authority in 
any other case. 

[Ed. Note — For other cases, see Judgment, Dec. Dig. § 94.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. JuDGMENT (5 133*) — Vacation— Unauthorized Entet bt Cleeic. 

A default judî^ment entered by a clerk without authority is voîd, and 
ma y be striekeii off by the court at any tlme. 

[Ed. Note. — For otlier cases, see Judgment, Dec. Dig. § 133.*] 

In Error to the Circuit Court of the United States for tlie Western 
District of Pennsylvania. 

Action at law by NelHe Rehfeld against tlie Baltimore & Ohio Rail- 
road Company. Froni the refusai of the court to take off a nonsuit, 
plaintiiï brings error. Affirmed. 

Lowrie C. Barton, for plaintifï in error. 
McCIeave & Cecil, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and Me- 
PHERSON, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Mrs. Rehfeld, 
a citizen of Pennsylvania, brought an action of trespass against the 
Baltimore & Ohio Railroad Company, a corporation of Maryland. 
After statement filed, plaintiff's counsel on March 30, 1908, ruled the 
défendant to plead, and on April 16th following the clerk of the court, 
on the prsecipe of plaintiff's counsel, entered judgment against the 
défendant in default of a plea. No action was taken by the plaintifï 
to assess damages until some eighteen months later, when a writ to as- 
sess damages issued, and the default judgment for the first time was 
called to the knowledge of the défendant. Thereupon a pétition was 
fîled for relief, which the court subsequently granted, and struck the 
judgment from the record. The cause was then placed on the trial 
list. When called for trial, the plaintiff ofïered no évidence, and was 
nonsuited. On the refusai of the court to take off such nonsuit, this 
writ was taken, and the plaintiff now assigns for error the court's 
refusai to take off the nonsuit and the striking off of the default 
judgment above noted. 

We pass by the question whether the vacation of the judgment was 
not a final order from which a writ of error could and should hâve been 
taken to permit its review, and address ourselves to a review of the 
court's action in that particular. This default judgment purports to 
be entered by virtue of rule 24 of the United States Circuit Court for 
the Western District of Pennsylvania, which is as follows : 

"Sec. 1. Rules to déclare and plead and for ail otber pleadings may be en- 
tered at any time diirlng office hours In the clerk's office, and shall be return- 
able witliin fifteeii days after service of writteu notice thereof to the adverse 
party or his, her or their attorney of record, and npon failure to déclare, 
plead or enter other pleading accordingly, a judgment In the nature of a 
judgment by default, or a non pros., may be entered." 

[1] Manifestly, the clerk of a court has no power to enter a judg- 
ment unless such power is expressly conferred upon him. An ex- 
amination of the rules generally shows that for certain defaults a 
judgrnent of default may be entered by the clerk; but the conferring 
of this power on him by express mention (see section 2 of rule 17, 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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and section 2 of rule 24) is an exclusion of power on his part to 
enter judgment under any other conditions. 

[2] As tliere was no sucli power conferred on the clerk by section 
1 of this rule, tlie purported judgment entered by liim was without 
autliority. Such being the case, it follows that the court's power to 
vacate the judgment coiild be exercised at anv time. Pantall v. 
Dickey, 123 Pa. 431, 16 Atl. 789; Jones v. McKehvay, 17 N. J. Law, 
345 ; Wilmington v. Kearns, 1 Houst. (Del.) 363. 

The judgment belovv is affarmed. 



UNITED STATES v. DU FAUR et al. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 18, 1911.) 

No. 1,65G. 

Bail (I 55*) — Forpeited Becognizance— Défenses. 

On scire faeias on a forfelted recognlzance, it was no défense tliat the 
etatute under which aocused was indicted was uiiconstitutional. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 213-253; Dec. 
Dig. § 55.*] 

In Error to the District Court of the United States for the North- 
ern District of Illinois. 

Scire faeias on a forfeited recognizance by the United States 
against Alphonse Du Faur and another. Judgment for défendants, 
and the United States brings error. Reversed. 

Edwin W. Sims, U. S. Atty., and Harry A. Parkin, for the United 
States. 

Otis H. Waldo and Timothy J. Fell, for défendants in error. 

Before GROSSCUP and BAKER, Circuit Judges, and HUMPH- 
REY, District Judge. 

HUMPHREY, District Judge. Défendants in error were indicted 
under the immigration act of 1907 (Act Feb. 20, 1907, c. 1134, 34 
Stat. 898 [U. S. Comp. St. Supp. 1909, p. 447]), and entered into re- 
cognizance in the usual form for their appearance froni day to day 
and not to départ the court without leave thereof. As security, they 
made a cash deposit, together with a transfer to the clerk of real es- 
tate. The bonds were forfeited, and by scire faeias the forfeiture 
was made absolute, and by order of court the cash was turned into 
the treasury of the United States. At a succeeding term the scire 
faeias proceedings were set aside, and the money so deposited and the 
real estate so conveyed were ordered to be turned back to défendants 
in error, on the ground that the statute under which the indictment 
was found was unconstitutional. 

The question involved in this writ of error is whether the obligor, 
or the surety in a recognizance in a criminal case, in a proceeding by 
scire faeias to recover the amount of the bond for the nonappearance 

*For other cases see same topic & % numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the principal, can object that the statute, under which the obliger 
was indicted, is unconstitutional. 

Upon reason, and upon authority of the cases, in both state and 
national courts, the law is settled that no such défense can be made. 
A recognizance is a contract of record, and scire facias is an action 
on that contract as made. Beyond this the court will not look. No 
inquiry will be made into antécédent proceedings by the court passing 
on the scire facias. Indeed, the sureties would be estopped from 
denying the legality of such proceedings. This follows from the very 
nature of the contract. It is a court record. It imports verity. Upon 
production it proves itself. It is not to be disputed. Any other prac- 
tice would allow the obligor and sureties to décide upon the necessity 
for an appearance — an impossible view. The obligation imposed by 
the contract was to appear, and not départ without leave of court, as 
well as to answer the speciiîc charge. Such a bond would not be dis- 
charged by quashing the indictment. Neither can it be avoided by the 
suggestion that the statute, under which the charge was made, has 
been declared unconstitutional. 

The judgment of the District Court is reversed. 



CORCORAN V. SDISTRICT COURT FOR DISTRICT OF ALASKA, 
DIVISION XO. 1. 

(Circuit Court of Appeals, Nintli Circuit. May 23, 1911.) 

No. 1,958. 

Mandamtjs (§ 164*) — Retuen— Refusal of Court to Heae Catjse. 

Where a pétition for mandamus alleged tliat défendant, a court of oriiï- 
Inal jurisdlction. refused to liear or détermine an action pending therein, 
a return, made l)y tlie .ludge of the court, tliat petitioner, a nonresident, 
was attenir)ting to litigate his case through tlie agèncy of an attorney who 
had been disbarred l)y the court, that the original and amended complaint 
had been striel^en from the files and the case stricken from the docket 
for specifled reasons, but the court of its own motion had allowed plain- 
tifC 60 days in which to employ another counsel and to move for a rein- 
statement, which time had not expired, stated a complète défense 
[Ed. Note. — For other cases, see Mandamus. Dec. Dig. § 164.*] 

Pétition by John P. Corcoran for mandamus against the District 
Court for the District of Alaska, Division No. 1. On demurrer to 
return. Overruled, and pétition dismissed. 

E. M. Barnes, for petitioner. 

Before MORROW, Circuit Judge, and HANFORD and WOL- 
VERTON, District Judges. 

HANFORD, District Judge. This case was instituted in. this court 
by the filing of a pétition averring, in substance, that the petitioner is 
the plaintiiï in an action pending in the District Court for the First 
Division of the District of Alaska, and "that said District Court re- 
fuses to hear or détermine said action," and will continue to refuse 

♦For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & RepV Indexes 
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tinless compelled to hear and détermine said case, and praying for a 
writ of mandamus. To an order of this court, requiring the District 
Court to show cause, if any there be, why the writ should not issue, 
a return has been made by the judge of that court, by which it ap- 
pears that the petitioner, while absent froni Alaska, has been trying 
to Htigate his case through the agency of a former practicing attorney 
who has been disbarred by that court, and that, the original complaint 
and an amended complaint filed in the action having been stricken 
from the files and the case stricken f rom the docket, for specified rea- 
sons which the court deemed to be sufficient, the court on its own mo- 
tion ordered that the plaintiff be allowed 60 days in which to em- 
ploy counsel qualified to practice and to move for a reinstatement of 
the case ; otherwise, the same to be finally dismissed for want of 
prosecution, and that a certified copy of said, order be sent to the 
plaintifï by registered mail, and that a copy was sent to him in that 
manner. The time allowed by said order for the petitioner to move 
to reinstate his case had not expired at the date of said return, and 
it is further averred therein that the petitioner has not employed a 
qualified attorney to represent him in said case, nor appeared in per- 
son to prosecute the case in his own behalf ; that the rispondent court 
has been at ail times willing for the case to be tried, and will reinstate 
the same if the petitioner shall, within the time in said order specified, 
appear and make a satisfactory showing which will warrant such ac- 
tion. 

The case has been argued in behalf of the petitioner, and submitted 
on a demurrer to said return. As the return is a complète traverse of 
the accusing part of the pétition, the case appears to be destitute of 
merit. By compliance with the rules of practice the petitioner could 
hâve had his case tried and determined, and ail of his légal rights 
protected, in accordance with the jurisprudence of the country. Even 
now, errors of the respondent court, if any hâve been committed to 
his préjudice, may be corrected by the court having appellate juris- 
diction; but a writ of error, instead of the extraordinary writ of 
mandamus, rnust be sued out in the manner prescribed by law, in or- 
der to invoke appellate jurisdiction. 

Demurrer overruled, and case dismissed. 



McDOWEI.Tj V. IDEAL CONCRETE MACH. CO. 

(Circuit Court of Appeals, Seventh Circuit, .Tanuary 5, 1911. Reheariug 
Denied April 11, 1911.) 

No. 1,696. 

1. Patents (§ 136*) — Eeis.sues— Authohity to Grant— Insufficienct of 
"Spécification." 

In Rev. St. § 4916 (U. S. Comp. St. 1901, p. 3393), autlioriziug tlie issu- 
ance of à reissue patent where tlie original is inoperatlve or invalid "by 
reason of a defectlve or insutficient speciflcatlon*" tlie word "speciflca- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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tion," by settled construction, may Include the elalms as well as the tecU- 
nical spécifications preceding them. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 198% ; Dec. Dlg. 
i 136.» 

For other définitions, see Words and Phrases, vol. 7, pp. 6606, 6607. 
Grounds for reissue of patent, see note to General Electric Co. v. Rich- 
mond St. & I. Ry. Co., 102 C. C. A. 145.] 

2. Patents (§ 141*) — Rbissues — Vaudity. 

Under the provision of Rev. St. i 4916 (TJ. S. Comp. St. 1901, p. 3393), 
that a reissue must be for "the same Invention," if a patent claims a 
eombination, such combination constitutes the invention, and the claims 
caimot be broadened in a reissue by omitting éléments therefrom ; nor, 
unless explicitly pointed out as a part of the invention in the spécifica- 
tion, and shown to hâve been omitted through inadvertence, accident, or 
mlstake, can a différent combination be claimed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 141.*] 

3. Patents (§ 328*) — Reissue— Validitï— Machine for Making Concbete 

Blocks. 

The Borst and Groscop reissue patent, No. 12,578 (original No. 735,938), 
for a machine for manufacturing hollow concrète blocks, is void for lack 
of .iudisdiction in the commlssioner to graut the reissue, the original net 
being inoperative or invalid. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by the Idéal Concrète Machinery Company against 
WilHs H. McDowell. Decree for complainant, and défendant ap- 
peals. Reversed. 

Reissue patent No. 12,578, Deeembcr 18, 1906, tp Borst and Groscop, owned 
by appellee, was held by the Circuit Court to be valid and infringed. 

The original patent No. 735,938, August 11, 1903, reads as follows, drawlngs 
omitted: 

"Our présent Invention relates to improvements in machines for manufac- 
turing hollow concrète building-blocks. 

"The principal object of our invention is to provide a cheap, simple, and 
efiScient machine for molding hollow concrète building-blocks so constructed 
and arrangea that the design or configuration of the front face or either end 
thereof can readily and conveniently be changed or modifled at pleasure by 
the substitution of a single plate. 

"Our Invention consists of a pivotally mounted mold formed of hlnged sec- 
tions, a pair of horizontally movable cores or plungers for formlng the hollow 
interior of the blocks, an uprlght supporting-frame on which the molds and 
movable cores are mounted, and means for moving the sald cores into and out 
of the mold. 

"The principal novel feature of our invention résides in the construction of 
the mold and the arrangement of the movable cores by which the blocks are 
formed with their face downward, and the configuration thereof can be con- 
veniently changed at pleasure. 

"Similar référence numerals in the accompanying drawlngs Indlcate Hke 
parts throughout the several views. in which: 

"Figure 1 is a view of our Invention in vertical section taken on the Une 
aix of Fig. 2, and showing in dotted outline the pivotai mold thrown back into 
position for removing the eompleted block therefrom. Fig. 2 is a plan view 
of the machine with the movable cores withdrawn from the mold, and also 
shown in dotted outline in position in the mold, the operating-lever being bro- 
ken away in part. Fig. 3 is an end of the machine wich the supporting-frame 
broken away, showing the cores in position in the mold and the manner of 
securing the hlnged sections together. Fig. 4 is a perspective view of our In- 
vention with the hinged sections of the mold thrown open, the cores with- 
drawn, and a eompleted bullding-block in position thereon ready for removal 
and the supix)rting-frame omitted. 

*For otber cases see eame toplc & S »CMBiiB in Dec, & Âm. Digs. 1907 ta date, & Rep'r Indexes 
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"The support for the operatlng mechanism conslsts of an upright frame, 
preferably of métal and having four legs, 1, a rigld top, 2, and a pair of rigld 
rearwardly-extended horizontal arms, ."î, in parallel relation, liaving their 
outer ends upturned and rigidly connected by a cross pièce or bar, 4, laterally 
apertured at 5 for the guide-rods, of the niovable cores, bereinafter described. 
The top, 2, bas a bracket, 6, on Its front face api)roxiniately niidway of Its 
ends, Figs. 1 and 2, to support the niold wlieu thrown forward. 

"The nioId conslsts of a bottom plate, 7, hinged to a side plate, S, having 
upon its upper face a plurallty of. transverse strlps, 9 (Figs. 2 and 4), upon 
whicb Is loosely arranged a plate 10, and to the front edge of which are 
hinged a pair of plates 11 (Fig. 4), wtiich are provided upon their rear edge 
with a latch 12, and a plate i3, hinged at its lower edge to the sald top 2, 
having upon its outer face near its opposite ends a proper catch, 14, to form 
a holding engagement wlth the said làtch, 12, and provided with forwardly 
projecting lugs, 15, adapted to overlap and engage the adjacent edge of the 
end plates, 11, when the mold is closed. The plate, 1,S, bas a pair of latéral 
openings, 16, adapted to snugly admit the longitudinally and horizonlally 
movable cores, 17, in the nianner about to be described, and is also provided 
upon its inner face with a plurality of recesses, 18. The end plates, 11, hâve 
upon their Inner face a raised portion, 19, to form a recess, 20, at each end 
of the blocks, although for niolding corner-blocJis an end plate, 11, is eui- 
ployed In vrbich the raised portion 19 is omitted. To the lower edge of the 
end plates, 11, and near their rear end is fixed a métal lug, 21, adapted to fit 
wlthin a corresponding recess, 22, in the lower face of the bottom plate, 7. 
thereby securing thèse plates in a holding engagement until the end plates, 
11, are disengaged by opening thein outwardly, as shown In Fig. 4. 

"At sultable points on the supporting-frame are rigidly fixed the pendant 
ends of the cross-bar, 23, provided upon its upper edge with proper recesses, 
24, to loosely reçoive, support, and guide the cores, 17. Thèse cores. two in 
number and identical in consti:uction, are mounted in the said recesses, 24. 
havo upon their rear end a fix^d guiding-stem, 25, loosely mounted in the said 
latéral openings in the cvoss-bar, 4, aiid are provided upon their forward end 
with a short stem or projectiiig lug, 26, adapted to enter the registéring open- 
ings, 27 and 28, in the adjacent plates, 8 and 10, respectiyely, when the cores 
are in position within the mold. 

"At any sultable points upon the rear legs, 1, of the supporfing frame are 
provided apertured lugs, 20, in wbich is rotatably mounted the horizoïstal 
shaft, 30, having upon one extended end thereof a tixed upwardly-exteuded 
haud-lever, SI, of proper form and dimensions. 

"At sultable points on the shaft. 30, are rigidly flxed the lower ends of the 
actuating-levers, 32, wliich are pivotally connected to the rear end of the re- 
spective cores, 17, by means of a short link, 33 (Fig. 1). 

"The opération and nianner of employing our Invention thus descrilied are 
briefly stated as follows: The mold is flrst firmly closed and seeured by 
means of the latches, 12, and lugs, 21, the cores, 17, being withdrawn, as 
shown in Figs. 1 and 2. The operator now flUs the mold up to the bottom of 
the openings, 16, in the side plate, 13, with the desired material to form the 
front face of the block, which is generally made wlth flner and more expen- 
sive material, and which may be oolored, if desired. While forming this por- 
tion of the block, the openings, 16, may be closed in any proper manner, as 
by a thin métal plate suspended by a flange from the upper edge of the side, 
13, or otherwise, after which it is removed, and the cores, 17, are moved for- 
ward simultaneously Into their position within the mold, as described. by a 
forward movement of the hand-lever, 31. AVhen the cores are in this position 
within the mold, their rear ends are firmly supported by the cross-bar, 23, and 
their forward ends are supported by the respective pins or lugs, 20, whicU 
rest within the openings, 27 and 28. The operator now iills up the mold with 
cément, preferably of coarser grade than that whicii was flrst placed therein, 
to form the front face of the block, as above described, packs it down in a 
proiier manner, and then removes ail surplus cernent by scraping it off eveis 
with the top edge of the mold. To remove the completed block thus formert 
from our improved machine, the operator tirst withdraws the cores, 17. from 
the mold into the position shown in Fig. 1, then disengages the latches, 12, 
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and then tips block 34 forward with the remainlnp; portion of the mold. as 
shown in dotted Unes in Flg. 1 and in full Unes In Flg. 4, being supported in 
such position by tLe bracket, 6. after which the ends, 11, are tlirowu baelc ou 
their hinges and the bottom plate, 7, is tllted rearward on its hinges. This 
leaves the completed block 34 resting upon Its bottom face upon the remova- 
ble plate, 10, which in praetlce Is removed with the block to its place of de- 
posit. The block, 34, thus formed bas the openings, 35, for the well-known 
ventilatlng and sanitary purposes for which hoUow building-blocks are de- 
slgned. has the end receSses, 20, which will of course register with the cor- 
responding end recess of the next adjacent block when laid up in a wall, and 
has a séries of small lugs or beads, 36, upon its upper face to permit a proper 
layer of mortar between the blocks in the wall and also to aid In protectiug 
the corners of the blocks in handllug and laying them into a wall. 

"When It is desired to form corner-blocks with our machine, a hinged plate, 
11, haviug plane inner face instead of the one shown, is substituted. 

"Having thus described our invention and the manner of operating the 
same, what we désire to secure by letters patent is: 

"1. A hollow-building-block machine consisting of a supportiug-frame hav- 
ing a table for the hinged mold, and rearwardly-extended arnis for the core- 
guides; a mold consisting of a rear side plate hinged to the rear edge of said 
table and having a pair of latéral core-openings, a forward side plate hinged 
to the forward edge of said table, having a bottom plate hinged to its lovver 
edge, and having end plates hinged to its opposite ends, as shown, and a re- 
movable plate arranged adjacent to the inner face of the said forward side 
plate ; a pair oî movable cores adapted to enter the mold through the said 
latéral openings therein ; and nieans for moving said cores into and out of 
the mold. 

"2. In an apparatns of the class described, a supporting-frame having a 
table upon its front edge and extended aruis upon its rear edge for the core- 
guides ; a knockdown mold whose opposite sides ai'e hinged to the said table, 
and whose outer side has bottom and end sections hinged to Its lower edge 
and ends respectlvely ; nieans for securing thèse hinged sections togetlier ; a 
plurality of movable cores adapted to be adjusted into and out of the mold 
through sultable openings in the said rear side plate; and meaus for oper- 
ating the said cores. 

"3. In a hollow-building-block machine a knockdown mold formed of hinged 
sections and consisting of a rear side plate hinged to a flxed lia se or supjiort 
and provided with , latéral openings for the horixontally-movahle cores ; a 
front side plate or section hinged at its lower edge to the said base; a base- 
plate hinged to the lower edge of said front side plate, end plates or sections 
hinged to the said front side plate, a removal)le plate arranged adjacent to the 
inner face of the said front side plate ; and nieans for rigidly securing the 
said hinged sections together, as described." 

On March 29, 1905, 19i/^ months after the issuance of the patent, Borst and 
Groscop, on behalf of appellee, applied for the reissue. Before so applying, 
appellee had become aware that other machines for maklng concrète blocks 
were on the market and could not be auppressed under its original patent. 

The drawings, description, and first three claims of the reissue are in the 
very Unes, words, and figures of the original. P^leven new claims were added. 

Admitting that appellant did not infringe the original, appellee based its 
prima faeie case on new claims 5, 6, 7. and 12. Durlng the taking of rebuttal. 
appellee's counsel stated on the record that at the hearing clalm 12 would not 
be relied on. Tbe above cited new claims are the following: 

"5. In a building-block machine, the combination of a frame, a longitudi- 
nally-movable core carried thereby ; and a mold supported by said frame 
comprising a rear side plate provided with au aperture for the core, a front 
side plate hinged to said franie, end plates, and a base-plate hinged to the 
front side plate, said end plates, front side plate and base-plate adapted to be 
swung forward as a unit until arrested by the frame. 

"6. In a building-block machine, the combination of a frame, a longitudi- 
nally-movable core carried thereby, a mold supported by said franie compris- 
ing a back plate provided with an aperture for the core, end plates, a front 
side plate and a bottom plate, said bottom plate adapted to be swung up to 

187 F.— 52 
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vertical position and sald front slde plate to horizontal position to carry the 
molded block to discliarglng position. 

"7. In a building-block machine, the combinatlon of a pivotally-mounted 
mold formed of hinged sections, a horizontally-movable core for formiiig the 
hoUow interior of the blocks, a supportlng-frame on which the m«ld and core 
are monnted, and means for moving said core into and ont of the mold, part 
of said mold being adapted to swing forward to discharge tiie molded block." 

"12. In a building-block machine, the combinatlon of a trame, a mold-box 
composed of a front section, a removable carrier-plate adjacent thereto and 
normally forming one of the slde walls of the mold, a bottom connected to the 
front section, a rear section, and hinged end sections ; the front section being 
adapted to turn with the carrier-plate to horizontal position and the bottom 
section being simultaneously carried to an upright position." 

The affidavits of the Inventors invoked the jurisdiction of the Commissioner 
to grant a reissue, in thèse words: "That déponent verily believes that the 
letters patent referred to in the for^oing pétition and spécification and here- 
with surrendered are inoperative for the reason that the spécification thereof 
îs defective, and that such defect consists particularly in the original patent 
being inoperative to fuUy protect the invention set forth in the description 
and shown in the drawings ; and déponent further says that the errors which 
render such patent so inoperative arose from inadvertence and mistake, and 
without any fraudulent or deceptive intention on the part of déponent; that 
the following is a true spécification of the errors which It Is clalmed consti- 
tute such inadvertence and mistake relied upon. The claims forming part of 
the letters patent referred to are too limited in their scope, being unneces- 
sarily restricted by limltiug phrases ; that such errors so particularly speci- 
fled occurred as follows: The fourth clalm originally flled was incorrectly 
drawn. A new claim was then substituted and was rejected on the prior art. 
Canceling this claim without presenting new claims covering the invention 
fully was an inadvertence and mistake, the Inventors relying upon their then 
attorneys in charge of the original application who bave since admitted that 
they did not recognize the scope of the invention." i 

What the new fourth clalm was, which was drafted in proper form, sub- 
stituted for the incorrectly drawn original fourth claim, and rejected on the 
prior art, and the rejection of which was acquiesced in, does not appear from 
this record. 

Some of the différences between appellant's machine and appellee's ma- 
chine, and their respective modes of opération, may be summarized thus: Ap- 
pellant's mold Is seated directly upon a frame, doing away with appellee's 
"rigld top 2." Mounted rigldly upon the rear part of appellant's frame is a 
vertical plate which forms the rear wall of the mold, whlle the rear wall of 
apitellee's mold is "hinged at Its lower edge to said top 2." Appellant's rigid 
rear wall constitutes the support, by means of hlnges, of the two end walls 
of the mold, while appellee's front wall, which is itself hinged to top 2, con- 
stitutes the support, by means of hlnges, of the two end walls of the mold. 
Thèse molds, when ready to be filled, bave flve walls, namely, the bottom and 
tour sides. Appellant's rear wall carries the end walls and is rigldly at- 
tached to the frame ; the bottom and front walls are rlgidly, but adjustably, 
attached to each other at right angles, and together, as an intégral, are piT- 
otally mounted upon the frame. But appellee's front wall is hinged to the 
table top, and the bottom wall is hinged to the lower edge of the front wall ; 
and motion of the front wall can be imparted to the bottom wall only while 
the end walls, attached to the front walls and in closed position, lift up the 
l)Ottom wall by means of lugs. In opération, after the molds are filled and the 
cores withdrawn, appellant swings back the end walls upon their hinges af- 
flxed to the rigid rear wall (thus dlviding the mold into two parts, one part 
comprising three walls mounted on the frame and the other part consisting 
of the remaining two walls, as an intégral, pivotally mounted on the frame), 
then turns the pivoted intégral forward through an arc of 90 degrees, and 
tinally pushes the bottom wall (now standing upright) back from the molded 
block by means of its sliding connection with the front wall (now lying hori- 
:iontally upon the frame), thus freelng the block by three movements ; whilo 
appel! ee swings back the rear wall upon its hlnges, then turns the remaining 
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four walls forward, then swings down the end walls, and flnally swings down 
the bottom wall (now standing upright), thus freelng the block by four move- 
ments. In appellee's machine each of the flve walls Is separately hinged ; in 
appellant's, only the two end walls are separately hinged. In appellee's ma- 
chine, the block remaIns four-flfths loeked In the mold durlng the turnlng 
movement; in appellant's, the block has been three-fifths freed from the mold 
before the turnlng movement Is begun. 

The défenses, made the basis of the assignments of error, are that the re- 
issue claims In suit are an unwarranted expansion of the original patent, are 
invalld in view of the prior art, and are not infringed by appellant's machine. 

Kequisites of original applications for patents are stated in section 4888 
Rev. St. (U. S. Comp. St. 1901, p. 3383): "Before any inventor or discoverer 
shall receive a patent for bis Invention or discovery, he shall make applica- 
tion therefor, In writing, to the Commlssloner of Patents, and shall file in the 
Patent Office a written description of the same and of the manner and pro- 
cess of making, constructing, compounding, and uslng It, In such full, clear, 
concise, and exact terms as to enable any person skilled in the art or science 
to which it appertains, or with which It Is most nearly connected, to make, 
construct, compound, and use the same ; and In case of a machine, he shall 
explain ttie prlnciple thereof, and the best mode In which he has contem- 
plated applying that prlnciple, so as to dlstinguish It from other Inventions ; 
and he shall particularly point out and distinctly clalm the part, Improve- 
ment, or comblnatlon which he claims as his invention or discovery. The 
spécification and claim shall be signed by the inventor and attested by two 
wltnesses." 

Conditions governing reissues are found In section 4916 (U. S. Comp. St. 
1901, p. 3393): "Whenever any patent Is inoperative or invalid, by reason of 
a defeetive or insufficient spécification, or by reason of the patentée clalmlng 
as his own invention or discovery more than he had a right to claim as new, 
if the error has arisen by Inadvertence, accident, or mistake, and without any 
fraudulent or deceptive intention, the Commissioner shall, on the surrender 
of such patent and the payment of the duty required by law, cause a new pat- 
ent for the same invention, and in accordance with the corrected spécification, 
to be issued to the patentée, or, in the case of his death or of an assignment 
of the whole or any undivided i>art of the original patent, then to his exec- 
utors, adminlstrators, or assigns, for the unexpired part of the term of the 
original patent. Such surrender shall take effect upon the Issue of the 
amended patent. The Commissioner may. In his discrétion, cause several pat- 
ents to be issued for distinct and separate parts of the thing patented, upon 
deiiiand of the applicant, and upon payment of the required fee for a reissue 
for each of such reissued letters patent. The spécifications and claim in every 
such case shall be subject to revision and restriction In the same manner as 
original applications are. Every patent so reissued, together with the cor- 
rected spécification, shall hâve the same effect and opération In law, on the 
trial of ail actions for causes thereafter arising, as if the same had been orlg- 
Inally filed in such corrected f orm ; but no new matter shall be Introduced 
into the spécification, nor In case of a machine-patent shall the model or draw- 
ings be amend«d, except each by the other ; but when there is neither model 
nor drawing, amendments may be made upon proof satisfaetory to the Com- 
missioner that such new matter or amendment was a part of the original in- 
vention, and was omitted from the spécification by Inadvertence, accident, or 
mistake, as aforesaid." 

Russell Wiles and Philip C. Dyrenforth, for appellant. 
Robert S. Taylor, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). In Gen- 
eral Electric Co. v. Richmond St. Ry. Co., 178 Fed. 84, 102 C. C. A. 
138, this court said: 
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''Without thé existence of one or thé other of two conditions précèdent, tlie 
Commissioner of Patents Is not authorized to grant a reissue. Either the 
original spécification must be defective or insufflcient, or the original clalms 
must embrace more than the patentée had a rlght to elaim as new. But nel- 
ther condition is available unless the error arose from Inadvertence, accident, 
or mistake, and without any fraudulent or deceptlve intention," 

In the présent case the mistake, if any, did not inhere in the draw- 
ings or in the spécification (apart from the claims), nor did the pat- 
entées claim more than they were entitled to claim as new. So if the 
Word "spécification" in the second sentence of the above quotation 
is to be Hmïted to that part of the patent which précèdes the formai 
claims, this case Would be at an end. In the Richmond Case, how- 
ever, the G6tnmissioner's jurisdiction to grant a reissue was invoked 
on the grounds, that the original spécification did not describe with 
sufficient definiteness or accuracy the action of the magnetic arc-ex- 
tinguishing device, and that the term "arc deflector," as used in the 
spécification and in claims 10, 11, 12, and 13, was uncertain and am- 
biguous ; and it was therefore unnecessary to state the construction 
. given to the word "spécification," which appears in the opinion in 
exactly the same context as in the statuté. 

[1, 2] By settled interprétation the word "spécification" in the first 
sentence of section 4916, Rev. St. (U. S. Comp. St. 1901, p. 3393), 
may cover the entire original patent. The inquiry, therefore, is what 
are the conditions under which a reissue may lawfuUy be granted in 
lieu of an original patent unaltered save by the addition of enlarging 
claims? 

One condition is that, on surrender of the original patent, a new 
patent "for the same invention" shall be issued. Other conditions, 
emphasizing the one just stated, are that "no new matter shall be in- 
troduced into the spécification" ; and, the original and reissue hère 
being for a machine, and no model being filed, that "the drawings 
shall not be amended." 

For example if, in a patent for improvements in an old art, the 
drawings fully exhibit a complète and operative machine made up 
of 20 éléments ; the spécification (apart from the claims) clearly ex- 
plains the machine, its working principle and the best mode in which 
the patentée has contemplated applying that principle, and also par- 
ticularly points out that the patentee's contribution to the art consists 

(a) of the combination, in the machine, of éléments 1, 2, 3, and 5, 

(b) of éléments 2, 3, 4, and 6, (c) of éléments 5, 6, 7, and 9, and (d) 
of éléments 6, 7, 8 and 10 (ail in accordance with section 4888 [U. 
S. Comp. St. 1901, p. 3383]); and the claims distinctly cover (a), 
(b), and (c) — then there would be a basis for an application for a 
reissue by showing, say, that claim (d) had been drafted but had been 
inadvertently omitted by a copyist. Conversely, if claims (a), (b), 
(c), and (d) were in the original and by mistake some part of the 
description of the machine had been omitted, or there had been a 
failure in the statement of invention to include (d), there would be 
grounds for a reissue. In the first example the patent (partly opera- 
tive) would be inoperative to protect a part of the invention, de- 
scribed, but not claimed; in the second, claimed, but not explained 
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and described. In both, there vvould be a defective or insufficient 
patent which was inoperative to secure fully to the inventer a rno- 
nopoly of the subject-matter disclosed in the patent as his invention 
or inventions. 

Continuing the ilkistration suppose that the original patent, after 
describing the machine as aforesaid, and particularly pointing out that 
the invention or inventions consisted in (a), (b), (c), and (d), had 
distinctly claimed (a), (b), (c), and (d). In what respect is the pat- 
ent inoperative or invalid? True, the drawings and description 
shovved a machine of 20 éléments. But any one on reading the patent 
would hâve the right to believe and to act on the belief, so far as the 
owner of the patent is concerned, that éléments 11 to 20, and every 
combination thereof, were open to free use, and that éléments 1 to 
10 were open, and also every combination of them except (a), (b), 
(c), and (d). Now, if the truth was that the inventer in construct- 
ing the machine had made new and useful combinations among élé- 
ments 11 to 20 and also broader inventions than those described and 
claimed among éléments 1 to 10, it would seem that from his point 
of view they were ail one and the same invention or group of inven- 
tions. But if enlargement is to come, not from évidence contained in 
the original patent (or in the proceedings to obtain it), but from what 
the inventor subsequently says (truthfully or untruthfully) was in 
his mind prior to filing the original application, a région of danger, of 
temptation to fraud and déception, would be opened wide which Con- 
gress has commanded should be kept closed. For the reissue must be 
limited to the same invention that the inoperative patent discloses as 
the invention. 

"Relssued letters patent must, by the express words of the section author- 
Izlng the same, be for the same invention, and consequently where it appears 
on a comparison of the two Instruments, as matter of law, that the reissued 
patent is not for the same invention as that embraced and seeured (attempted 
to be seeured?) in the original patent, the reissued patent is invalid, as that 
State of facts shows that the Commissioner, in grantlng the new patent, ex- 
ceeded his jurisdiction." Seyniour v. Osborne, 11 Wall. 516, 544, 20 L. Ed. 33. 

"Invalid and inoperative patents niay be surrendcred and reissued for the 
same invention, but Congress never intended that a patent which was valld 
and operative should be reissued merely to afford the patentée an opportunlty 
to expand the exclusive privilèges which it secures, to enable him to suppress 
subse<]uent improvements which do not confllet with tlie Invention described 
In the surrendered patent." Gill v. Wells, 22 Wall. 1, 19, 22 L.. Ed. C99. 

"The original patent was not inoperative nor invalid from any defective or 
insufficient spécification. The description given of the process claimed was, 
as stated by the patentée, full, clear, and exact, and the ciaim covered the 
spécifications; the one corresponded with the other. « ♦ * xhe évident 
object of the patentée in seeking a reis.sue was not to correct any defects in 
spécification or claim, but to change both, and thus obtain. in fact, a patent 
for a différent Invention." Russell v. Dodge, 93 U. S. 460, 464, 23 L. Ed. 973. 

"The Législature was willing to concède to the iiatentee the right to amend 
his spécification so as fully to deseribe and claim the very Invention attempted 
to be seeured by his original patent, and which was not fully seeured thereby, 
in conséquence of inadvertence, accident, or mlstake ; but was not willing to 
give him the right to patch up his patent by the addition of other inventions, 
which, though they might be his, had not been applied for by him, or, if ap- 
plied for, had been abandoned or waived." 
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And at this point the Suprême Court tells such an înventor how lie 
may properly invôke the Commissioner's jurisdiction: 

"For such Inventions, he is requlred to make a new application, subjeet to 
such rights as the public and other inventors may hâve aequlred in the meaii- 
time." Powder Co. v. Powder Works, 98 U. S. 126, 138, 25 L. Ed. 77. 

In considering an argument, based on certain gênerai statements in 
Seymour v. Osborne, that whatever was suggested or indicated in the 
original spécification, drawings or model, was to be considered a part 
of the invention, even though not stated to be, or described as, a part 
of the invention the Suprême Court said: 

"In thèse extracts from the opinion it is seen that the court adhères strictly 
to the View that, under the statute, the Comnilssioner has no jurisdicion to 
grant a reissued patent for an Invention substautially différent from that em- 
bodied In the original patent, and that a reissue granted not In aecordance 
with that rule is void. In vfhat is there said ahout redeserlblng the inven- 
tion, and about including in the new description and new clalms what was 
suggested or indicated in the original spécification, drawings or patent office 
model, It is clearly to be understood, from the entire language, that the things 
BO to be Included are ônly the things whieh properly belonged to the inven- 
tion as embodied in the original patent; that what that invention was is to 
be ascertalned by Consulting the original patent ; and that, while the new de- 
scription may properly contain things which are Indicated in the original 
spécification, drawings or patent office model (though not sufiiciently described 
in the original spécification), it does not follow that what was indicated in 
the original spécification, drawings, or patent ofiSee model Is to be considered 
as a part of the invention, unless the court can see, from a comparison of the 
two patents, that the original patent embodied. as the invention to be secured 
by it, what the clalms of the reissue are Intended to cover." Parker & Whip- 
ple Co. V. Yale Clock Co., 123 U. S. 87, 98, 8 Sup. Ct. 38, 44, 31 L. Ed. 100. 

"There is no évidence of an attempt to secure by the original patent the 
Inventions covered by the flrst eight claims of the reissue, and those inven- 
tions msut be regarded as having been abandoned or waived, so far as the 
reissue In question Is eoncerned, subjeet, however, to the right to hâve made 
a new application for a patent to cover them ; in other words, those eight 
claims are not for the same Invention whioh was originally patented." Park- 
er & .Whipple Co. V. ïale Clock Co., 123 U. S. 87, 102, 8 Sup. Ct. 38, 40, 31 L. 
Ed. 100. 

"In the présent case, the original patent was not Inoperative or invalld by 
reason of a defeetive or insufflcient description of the invention, for the text 
of the spécification of the reissue, aslde from the clalms, Is substautially the 
same as that of the original. Nor was the application for the reissue made 
because Tirrell in tlie original had claimed as his invention more than he had 
a right to claim as new, for his oath déclares that the defect cousists in the 
'omission of claims.' The objeet of the reissue was to prevent the patent from 
being confiued to the apparatus illustrated in the drawings and described in 
the spécification of the original, aud to enable it to cover apparatus covered 
by patents Issued subsequently to the original." Electric Gas Co. v. Boston 
Electric Co., 139 U. S. 481, 500, 11 Sup. Ct. 586, 593, 35 L. Ed. 250. 

"It was held by the Circuit Court that, while claim 1 of the reissue was not 
embraced in the original, the matter claimed by that claim was so embraced ; 
that the language of the original spécification clearly described the closed- 
breast furnace ; that a f urnace built in aecordance with the language of the 
original would be necessarily elosed-breasted ; that the other élément of claim 
1 of the reissue, 'where the slag Is discharged through an opening or openlngs 
eooled by water,' was no less clearly described in the original ; that the draw- 
ings originally flled showed tlie same; that claim 1 of the reissue mlght, 
therefore, hâve been embraced in the patent as first issued, or introduced into 
the reissue without chauging the spécification ; that the change made by the 
reissue siniply expressed the same thing in différent ternis; that claim 1 of 
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the reissue vvas, therefore, not an enlargement of tlie Inreution; that such 
additional elaim, omitted through Inadvertence, accident or mistake, might 
be secured by means of a reissue, If âpplied for within a reasonable time ; 
Uiat in this case the application was made a little after tbe expiration of one 
jear; and that the question whether the omission occurred thi-ough inadvert- 
ence, accident or mistalce, was a question for the Commissioner of Patents. 
« « * j5,j(; tiie iiiaterial point is the extension of the invention clainied, by 
the addition of claini 1 of tbe reissue, the words of wliich, 'substantially as 
set forth,' refer to the new niatter in the reissue, that the slag is diseharged 
'through an opening cooled with vvater in such a nianner that the tynip, or 
fore hearth, and the stove wall «m l)e dispensed with.' The intention niani- 
festJy vi^as to construe the first claini so as to cover any kind of blast furnace 
with a closed breast, having a slag-discharge opening cooled in any manner 
or to any exteut by water. There is nothing in the original spécification which 
indicates that any such claim was intended to be made in the original patent. 
On the contrary, the wbole pnrport of that spécification shows that it was 
intended to claini oiily a slag-discharge pièce or cinder bloek constructed and 
attached in a spécifie nianner. * * * We are of opinion that the présent 
reissue is invalid, so far as the first elaim of it is concerned, because it is not 
for the saine invention as the original patent." P'reeman v. Asmus, 145 U. S. 
226, 235, 239, 241, 12 Sup. Ct. 939, 941, 36 L. Ed. 685. 

[3] Boyie's original patent for an improvement in flushing appara- 
tus for water-closets was granted January 1, 1884. Application for 
reissue was filed January 2, 1885. Boyie's affidavit stated that the 
original was inoperative because "the principal claims are defective or 
insufficient in that they are, or appear to be, limited to combinations 
embodying the 'flushing-chamber F' as an essential élément, whereas 
that chamber is not essential to his invention in its generic features"; 
that the original spécification stated that his invention introduced "a 
new principle for operating double-trapped or siphon water-closets, 
namely, that of producing the requisite vacuum by causiftg the falling 
flushing water to act as an injector and draw air along with it"; that 
in his early experiments he had devised forms in which "flushing 
chamber F" had no part in the opération; that in describing his in- 
vention to his attorney, he did not describe the first constructions de- 
vised by him, but only the preferred constructions ; that in November, 
1884, he noticed a patent to Hanson, "showing Boyie's said invention 
in a form almost identical with one of the said constructions originally 
invented by Boyle"; that thereupon he consulted his attorney, who 
advised him of the defect or insufficiency of his original patent ; that, 
prior to being so advised, he had no suspicion that his patent was de- 
fective or insufficient; and that he thereupon instructed his attorney 
to prépare an application for reissue. 

"The opinion of the Circuit Court, in spealiing of the contention that the 
original patent was inoperative to protect the invention intended to be cov- 
ered by it, said that such patent certainly protected the flushing apparatus 
that was claiœed as a whole in the first claim, and carefuUy described in the 
spécification ; that it protected also ail the combinations which were clainied 
in its several claims ; that it was not necessary to change the spécifications 
or dravvings to secure fully the apparatus clainied in the several claims of the 
original patent ; that that was tbe identical apparatus which Boyle intended 
to manufacture ; that, therefore, it eould not be said that the original patent 
was 'inoperative or invalid' in the sensé that Boyle could not hold what he 
claimed, and intended to manufacture, because his original spécification was 
either defective or hisufiicient ; that what Boyle meant by asserting that the 
original patent was inoperative was only that a particuiar combination of 
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parts might hâve been elaimed originally that was not claimed, and that his 
original patent was inoperatlve to protect sucb particular combination, be- 
cause no right to the protection of It had been asserted. * * * We are 
unanimously of opinion ttiat thèse views of the Circuit Court are sound. 
« « * ipjjg Refendant had no flushing chamher in any flushing apparatus 
made by it ; and such flushing chamber was an essential élément in tlie speci- 
fleatlon and drawings of the original patent, and was one of the necessary 
éléments in each of the six claims of the original patent as made." Huber v. 
>;elson Mfg. Co., 148 U. S. 270, 282, 285, 290, 13 Sup. Ct. 603, 007, 37 L. Ed. 
447. 

Turning now to the original patent in question, the first thing noted 
is the admission that machines for manufacturing concrète blocks are 
old. "The principal object of our invention" is to provide a simple 
and cheap machine in which the face-design can be changed by the 
substitution of a single plate. "The principal nOvel feature of our in- 
vention" résides in constructing the mold and cores so that the block 
is formed face downward. "Our invention consists of a pivotally- 
mounted mold formed of hinged sections, a pair of horizontally-mov- 
able cores or plungers for forming the hoUow interior of the blocks, 
an upright supporting frame on which the niolds and movable cores 
are mounted, and means for moving said cores into and out of the 
mold." "Our invention" is then particularly described, and next the 
opération of "our invention" is given, the machine and its mode of 
Opération being as shown in the statement of the ■ case. On this dis- 
closure and déclaration of invention were based three claims which 
fully protected the machine as portrayed in the drawings, as described 
in the specifiction, as intended to be manufactured by the patentées, 
and substantially as manufactured by their assieneè. 

More nearly than the others, claim 6 of the reissue can be read up- 
on appellant's machine, the construction and opération of which hâve 
been given in the statement. By its wording claim 6 covers every 
combination of frame, longitudinally-movable core, and five-plate mold, 
in which the "bottom plate is adapted to be swung up to vertical posi- 
tion and the front plate to horizontal position to carry the molded 
block to discharging position." Whereaboutsin the original patent is 
there any disclosure that appellant's machine, or its mechanical équiv- 
alent, was the invention of Borst and Groscop? Not in the original 
claims, for if appellant's machine were the mechanical équivalent of 
the claimed machine, it would not hâve been necessary to apply for 
a reissue in order to maintain an' injunction suit. Not in the original 
drawings, for they picture accurately appellee's machine and nothing 
else. (To enable the drawings to disclose appellant's machine or its 
mechanical équivalent, it would be necessary to violate the command 
that "the drawings shall not be amended.") Not in the original de- 
scription of the construction and mode of opération, for it describes 
accurately the construction and mode of opération of appellee's ma- 
chine and nothing else. (To enable the spécification to point out the 
construction and mode of opération of appellant's machine or its me- 
chanical équivalent as being the invention of Borst and Groscop, as- 
being something beyond the mère mechanical équivalent of the ma- 
chine which they had already particularly pointed out and distinctly 
claimed, it would be necessary to violate the command that "no new 
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inatter shall be introduced into the spécification.") Nowhere is found 
any suggestion that the rear wall, with end walls hinged thereto, may 
be rigidly afïixed to the frame, and that the bottom and front walls 
may be rigidly affixed to each other and mounted upon a single pivot. 
No intimation that the block may be carried to discharging position 
three-fifths free of the mold, instead of four-fifths lockecl in the mold. 
Not even an obscure hint that other forms of concrète block machines 
(beyond mère mechanical équivalents of the form particularly pointed 
eut and distinctly claimed) had ever been devised or even thought of 
by Borst and Groscop, unless such a hint is lurking in their statement 
that "our invention consists of a pivotally-mounted mold formed of 
hinged sections," with cores and supporting frame. Appellee's mold 
is formed of hinged sections, each of the five separately movable upon 
its hinge. Only tvvo of appellant's sections are separately movable. 
Appellee's mold, as an entirety, is not "pivotally-mounted," but the 
description points out that ail of the walls, except the rear one, move 
forward as a unit, and so the gênerai statement is essentially true when 
applied to appellee's machine. There is no teaching that during the 
movement of the moist and plastic block the end plates are not neces- 
sary. The gênerai statement should be read as a part of the entire doc- 
ument, and, so read, it applies to appellee's machine and nothing else. 
If appellant's machine were covered by a patent, it would be a pretty 
reckless expert who would cite Borst and Groscop's aforesaid gênerai 
statement of invention as an anticipatory disclosure of appellant's in- 
vention. 

In the Freeman Case, supra, the drawings and spécification of the 
original patent showed and described the features embodied in the re- 
issue claim. But they were shown and described as parts of a blast 
furnace, not as parts of the patentee's invention of improvements in 
blast furnaces. And because neither statement nor claim of invention 
(either perfectly or defectively made) pointed out the added features, 
the reissue was declared void. Hère, appellee is in a weaker position, 
for neither drawings nor specihcation showed appellant's machine or 
its mechanical équivalent. 

In the Huber Case, supra, the inventor, before applying for bis pat- 
ent, made a device like the one which the défendant subsequently 
adopted. And in his original spécification he stated that bis invention 
introduced "a new principle for operating double-trapped or siphon 
water-closets, namely, that of producing the requisite vacuum by caus- 
ing the falling fiushing water to act as an injector and draw air along 
with it." The^ inventor's first form of device, his patented form, and 
the defendant's form, equally employed the "new principle." But 
because tlie inventor, in his original patent, showed no way of employ- 
ing the "new principle" except by the use of a combination in which a 
fiushing-chamber was an essential élément, the enlarged claims of the 
reissue were struck down. Hère, appellee is still weaker. There is no 
claim that Borst and Groscop, before applying for their patent, ever 
in fact made a machine of the form and mode of opération of appel- 
lant's machine. And their original spécification did not contain even a 
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gênerai stâtemenit of "a new principle for opéra tîng" concrète block 
machines which was common to the two. 

We hold that the original patent wasnot inoperative or invalid ; that 
the reissue claims in suit were not for the same invention that was 
meant to be, and was, in fact, secured by the original patent; and that 
the Commissioner was therefore without jurisdiction to grant the re- 
issue. 

The decree is reversed, with the direction to dismiss the bill for 
want of equity. 



MONBYWBIGHT SCALB3 00. v. TOLEDO COMPUTING SCALE CO. 

(Circuit Court of Appeals, Sevènth Circuit. January 3, 1911.) 

No. 1,710. 

1. Patents (§ 141*) — Reissues— Validitt. 

Authorlty to grant reissue patents Is derived exclusively from Bev. St. 
§ 4916 (D. S. Comp. St. 1901, p. 3393), and tlie commissioner goes beyond 
hls jurisdiction if he graiits a reissue for an invention other than tUe 
one dlsclosed and descrlbed in tlie original patent, whlch, by reason of 
Inadvertenee, accident, or mistake, is Inoperative to secure the monopoly 
It shows on its face was intended to be secured, 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
Dlg. § 141.*] 

2. Patents (§ 141*) — Reissues. 

The inadvertenee of the solicitors of an appllcant for a patent is hls 
Inadvertenee, and, on the other hand, thelr erroneous .ludgment in sub- 
mltting to the rejectlon of claims is his erroneous judgment, and he is 
estopped from presenting any of such rejected claims in an application 
for a reissue. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 211; Dec. Dlg. 
§ 141.*] 

3. Patents (§ 141*) — Reissues— Inadvertence. 

Where none of the original claims presented by an appllcant for a pat- 
ent was adéquate to cover the invention dlsclosed by the spécification and 
drawings, acquiescence in the rejectlon of such claims Is not an abandon- 
ment of the invention as an entlrety, and the fallure of his solicitors to 
submit adéquate claims Is an inadvertence whlch may entitle the appll- 
cant to a reissue. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 211; Dec. Dig. 
S 141.*] 

4. Patents (§ 328*) — Validitt and iNrRiNGEMENT— Computing Scale. 

The De Vllbiss reissue patent, No. 12,137 (original No. 649,915), for a 
Computing scale, is not Invalid as departing from the original invention, 
and it also covers a trne comblnatlon whlch produces an Improved resuit 
and discloses invention. Also, held infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Toledo Computing Scale Company against the 
Moneyweight Scale Company. Decree for complainant (178 Fed. 
557), and défendant appeals. Affirmed. 

•For other cases see same topio & { numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Appellee obtained against appellant a decree for an injunction and an 
accounting, by reason of Infringement of reissue patent No. 12,137, July 28, 
1903, to De Vilbiss, appellee's assigner, on an improved Computing scale. 
178 Fed. 557. 

àssignnients of errer allège invalidity of the reissue, want of invention, 
aggregation, and noninfringement. Fig. 2 of the drawings is given in 178 
Fed. on page 565. The original patent No. 649,915, May 22, 1900, drawings 
omitted, reads as fellows : 

"This invention relates to scales, and more especially to that elass 
thereef known as 'price scales,' which employ a pendulum and are adapted 
to compute the total selling price; and the ob.iect of the same is to efCect 
improvements in devices of this character, more especially Improvements 
over my former patent, dated March 14, 1899, and numbered 621,297. 

"To this end the invention consists in the détails of construction here- 
inafter more fully set ferth and claimed and as sbown in the accompany- 
ing drawings, in whlch— 

"Figure 1 is a side élévation et this scale complète. Fig. 2 is a similar 
view with the front plate of the casing removed, and hence shewing a 
section. Fig. 3 is a vertical section on the Une 3 3 of Fig. 2. 

"Referring to the drawings by référence letters, A désignâtes the scale 
beam, fulcrumed at a, in the usual manner, as on a knife edge, and C is a 
second pivot or knife edge which in the présent instance supports the 
standard. M, of the platform or table, R, although it wlll be clear that 
by a slight change the well-known pan could be substitiited for the table 
without departing from the spirit of my invention. Nothing neve- is claimed 
for this much of the device. 

"The letter A' désignâtes an auxiliary or tare beam conneeted and mov- 
ing in unison with the main scale beam A, and on this auxiliary beam is 
mounted a weight, a,', adapted to be moved to counterbalance or offset the 
weight of the crock or réceptacle for containing the matter being vvelghed. 
Said auxiliary beam preferably extends past the fulcrum, a, and is made as 
long as convenient in order to give as large a space as possible for each 
unit of weight, and to this end it is marked with graduations, as shown. 

"The letter E, Fig. 3, désignâtes bearings of any suitable character fast 
within the housing B. D' are knife edges or pivots for said bearings, and 
D is a pendulum mounted thereon and hanging normally vertical within 
said housing, its body carrying a weight, J, of any kind and being adapted 
to swing outward through a slot, S., properly lecated in the side of the 
housing, as shown. Around said knife edges, D', Is a disk, D", rigid with the 
Iiendulum and havlng therein at one side of and normally above the 
center a knife edge or pivot, N, from which a link or connection, F, leads 
to the inner end of the beam A, as shown, and from the diametrically-op- 
posite side of this disk projects a screw, N', carrying an adjustable counter- 
poise-weight, «', to offset the weight of the link, F, by reason ef the fact 
that it stands always opposite the knife edge, N, and hence increases and 
decreases in leverage as the link Increases and decreases. 

"The letter Z désignâtes an upright cylinder containing mercury, oll, or 
other fluid agent sufïiciently dense to impede movement therethrough, and 
Z' is a piston rod led from any part, sueh as the scale beam. A, and having 
a piston, Z", necessarily moving in the fluid agent within said cylinder, by 
which means vibrations of the scale beam, and hence of its conneeted 
parts, is impeded or prevented. 

"H is a hand or index of any suitable light material and which is rigidly 
secured to the disk, D", in a position te stand normally oblique to a vertical, 
such hand preferably having in its body a séries of openings, H', inscribed 
berein opposite therete with the numerals 'G,' '5,' '4,' '3,' etc., although it 
will be clear that a hand inscribed in any proper manner and co-operating 
with the contiguous parts will answer equally well. It will be obvions that 
the marked portion of the hand moves through the arc of a circle, and 
in the présent instance I provide a graduated table, L, supported by the 
framework of the machine adjacent said portion of the hand and properly 
marked with several Unes of figures to indicate the total cost of the article 
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being weighed; tins cost lieiiig the piodvict of the niunber of units, V 
(ponnds), indlcated also on the table, multiplied by the priée per pouiid, 
as hère Indlcated on the haild or index. It will be obvions that fractions 
of a pound or fractions of a cent per pouiid can be indicated in the sanie 
way, as well as the totals thereof. In order to conuterbalance the weight 
of the hand, II, I provide a serew, h', projectiug radially from the disk, 
D", diametrically opposite the index and carrying a counterpolse- weight, 
h". It vsrill be cleur tl';it thèse weights n' and h" gain and lose iu leverage 
reciprocally with thë link and index and, if neces^sary, may be adjusted 
to more aceurately countertalance the same. 

"The opération of this improved Kcnle is as follows: The machine being 
properly set up and adjusted, let us suppose that a one-pound crock is placed 
on the table, R, in whieh It Is desired to vveigh three i)ounds of lard at six 
cents per pound. The seller first adjusts the counterbalance weight, a', to 
'1' on the tare beam, A', or to any point where it will Offset the weight of 
the crock; the proper point being indicated by the balanc-e of the scale, 
at which time the index, H, will stand as seen in Fig. 1. The lard is then 
placed in the crock, the table, R, and beam, A, descend, and through the 
link, F, the disk, D", is turned on Its center D'. thereby causing the index. 
H, to move over the table, L, until '3' in the uuits-Une U is reached. 
Meanwhile the piston, Z", in the cylinder, Z, descends within the fluid 
and prevents undesirâble vibrations of the Index. Oi>posite the uppennost 
opening. H', hère shown in the index, is marked the figure '6,' indlcating 
that priée per pound, and my table is so arrangea that when the index 
stands to indicate '3' units the opéra tor may read through this opening 
the product of three times six, or eighteen, which is the . total cost of the 
merchandise being sold. 

"What I claim as new is — 

"1. In a scale, the combination with the central pivot, a disk mounted 
thereon and having a pendulum hanging normally vertical and an index 
standing normally oblique, a link-pivot connected with this disk and stand- 
ing normally above said central pivot, a serew projecting from the disk 
opposite the link-pivot, and a connterbalaneing weight adjustal)le on this 
serew; of a table with which the index coacts, a beam mounted ou a ful- 
crum, a pan or platform,"a.nd a link Connecting said beam with the link- 
pivot, ail substantially as and for the purpose set forth. 

"2. In a scale, the combination with the housing having bearings, a disk 
having a central pivot mounted therein, a pendulum hanging normally ver- 
tical from the disk, an Index standing normally obliaue to this pendulum, 
a link-pivot connected to the disk and normally above its central pivot, 
screws projecting from thé disk; and counterbalancing weights adjustable 
on such screws; of a beam mounted on a fulcrum, a pan or platform, and 
a link Connecting the beam with the link-pivot, ail substantially as described." 

Application for reissue, flled November 10, 1901, was based on the in- 
adequacy of the original patent (apparent on the face thereof) to seeure 
the invention described and dlsclosed in the patent, and on the Inadvertence 
of the attorney (apparent on the face of the patent and the proceedings to 
obtain it) in failing to présent for allowance any clalm that would cover 
the invention described and disclosed as the patentee's invention in the 
drawings and spécification. 

Between the granting of the original and the application for reissue, no 
intervening rights of any sort accrued. 

The spécification of the reissue was -written afresh ; but we agrée with 
the Circuit Court and with appellant that this rewriting was unnecessary, 
that no new matter was Introduced into the spécification, and that the 
reissue claims may as vrell be read upon the original spécification. 

Claim 8 of the reissue is as follows : 

"In a Computing scale, the combination of a price-computlng table, Ij, 
provided with graduations and numbers indlcating the values of différent 
quantities of commodities at différent priées per pound, the disk or hub, 
D", provided with the knife edge trunnions, I)', projecting from its front 
and rear sides and resting in supporting-bearings, B, the index hand, H^ 
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rlgidly secured at Its lower end to the disk, D", and at Its upper end co- 
operating with the table, L, and provided with a séries of numbers indicat- 
ing priées per pound, the vertically-depending weighted pendulum, D, rlgidly 
secured at its upper end to the disk, D", the link-plvot, N, carried by the 
disk, D", and normally standing at a point above the pivotai axis of the 
latter, means carried by the disk, D", for counterbalanelng the welght of 
the index hand. H, and llnk-pivot, >r, the scale beam, A, fulcrumed near its 
outer end upon a sultable support at a, and connected at Its inner end with 
the link-plvot, N, by the link, F, the platform, R, mounted on the beam, 
A, between the fulcrum, a, and the link, F, the tare beam. A', mounted 
on the scale beam, A, the polse, a', mounted on said tare beam, the dashpot, 
Z, and the piston, Z", movlng thereln, and having the upper eud of Its 
rod, Z', connected to the scale beam adjacent the link, F; substantlally as 
and for the purpose set forth." 

Other reissue clalms are for comblnatlons of smaller numbers of the 
same éléments, sufflcient to eover an effective Computing scale of the par- 
ticular type pictured and deseribed in the spécification, but without the 
dashpot and the tare beam or without ône or the other. 

Thomas F. Sheridan and Border Bowman, for appellant. 
.Edward Rector, for appellee. 
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Author- 
ity to grant reissues is now derived exclusively from the statute. R. 
S. § 4916 (U. S. Comp. St. 1901, p. 3393). And the commissioner 
goes beyond his jurisdiction if he grants a reissue for an invention 
(though conceded to be the invention of the appUcant) whick is not 
the same invention that was disclosed and deseribed as the applicant's 
invention (not merely that lurked in the drawings or description of 
the machine as a machine) in the original patent, which, by reason of 
inadvertence, accident, or mistake, is inoperative to secure the monop- 
oly it shows on its face was intended to be secured. McDowell v. 
Idéal Concrète Machinery Co. (herewith decided) 187 Fed. 814. 

In this case the applicant originally said : 

"I hâve invented certain new and useful improvemcnts in scales ; and 
my preferred manner of carrylng out the Invention is set forth in the 
following full, clear, and exact description, terminatlng with claims par- 
tlcularly speclfying the novelty. * • ♦ To this end the invention conslsts 
In the détails of construction herelnafter more fuHy set forth and clalmed 
and as shown in the accompanying drawings." 

Then is given a description, following the référence letters of the 
drawings, from which any one skilled in the art could make and use 
the improved Computing scale. Claim 8 of the reissue, by the same 
référence letters, simply covers the same improved scale. 

A proposai had been made to tender claims for allowance that 
would be adéquate to secure a monopoly of the invention disclosed 
and deseribed in the spécification as the invention of the applicant. 
The two claims allowed do not fulfill the promise. They are only for 
combinations of less than the total number of éléments in the com- 
plète scale and are expressed in gênerai terms. The original patent 
on its face was therefore inoperative to protect "the détails of construc- 
tion" which the spécification had particularly pointed out and which 
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individualized the machine that appellee was manufacturing there- 
under. 

Did this inoperativeness arise from inadvertence, accident, or mis- 
take? Twenty-seven other claims were presented for allowance dur- 
ing the prosecution of the original application, and the file wrapper 
shows that the solicitors acquiesced in their rejection. The inadver- 
tence of his solicitors was the applicant's inadvertence, and might 
therefore be availed of by him, if it existed. On the other hand, his 
solicitors' erroneous judgment in submitting to the rejections is his 
erroneous judgment, and he would be estopped from presenting any 
of the rejected claims in an application for a reissue. Yale Lock 
Mfg. Co. V. Berkshire Nat. Bank, 135 U. S. 342, 10 Sup. Ct. 884, 34 
L. Ed. 168 ; Corbin Cabinet Lock Co. v. Eagle Lock Co., 150 U. S. 
38, 14 Sup. Ct. 28, 37 L. Ed. 989. 

We have examined each of the 27 rejected claims and have failed to 
find one that would be adéquate to secure a monopoly of the De Vil- 
bi-ss Computing scale, that would cover "the détails of construction" 
in which the invention as an entirety resided. We think appellant has 
put the best foot forward in selecting for comparison with claim 8 of 
the reissue the following rejected claim: 

"3. In a Computing scale, the comblnation wltli the beam mounted on a 
fulcrum, the pan or platform, and a llnk; of the houslng havlng a table 
provlded with a single row of weight unlts and several rows o( prlce totals, 
il normally vertical pendulum and normally oblique index hung on a common 
central pLvot, the index havlng several price per pound ligures coacting with 
the price-total rows on the table, a llnk pivot rigld with and normally 
above said central pivot and with which said llnk is connected, and means 
for connterbalancing the llnk pivot and link and the index, as and for 
the purpose set forth." 

It will be observed that this rejected claim does not include even in 
gênerai terras either the dash pot or the tare beam of the improved 
scale, while the éléments that are common to the two are described in 
broad terms of construction and location in the rejected claim and in 
spécifie terms, limited to the construction and location particularly il- 
lustrated and described, in the reissue claim. And of course the ac- 
quiescence in the rejection of a combination of éléments in gênerai 
terms is not an abandonment of a combination of the same éléments 
hmited to spécifie construction and location, for in the spécifie con- 
struction and location may réside invention. 

After the 37 claims were rejected, the solicitors responded: 

"In \ievf of the vicissitudes which have attended the prosecution of 
this case and of the repeated statements that claims 4 and 5 are considered 
allowable, claims 1, 2, and 8 (ail that then remained of the 27)' are erased 
in order to put the case in condition for immédiate allowance." 

This was an abandonment of the subject-matter of each of the re- 
jected claims, but not of the invention as an entirety, for no claim cor- 
responding to the spécifie détails of that invention was ever presented 
in the original proceedings. The original patent and the file wrapper 
and contents Were on their face sufficient proof that, if a claim adé- 
quate to cover the improved scale was ever drawn, it had been omît- 
ted, by accident in copying or otherwise, from présentation to the Pat- 
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ent Office. The original spécification alone on its face was sufficient 
proof that, if a claim adéquate to cover the improved scale was never 
drawn, the failure came from the lack of an attentive comparison of 
the submitted claims with the invention particularly pointed out in the 
spécification. This was inadvertence, "lack of heedfulness or atten- 
tiveness," irrespective of the real compétence or incompétence of the 
solicitors. 

Was this inadvertence excusable? After the solicitors delivered the 
patent to their client, they could not be expected to give the matter 
any further attention. De Vilbiss was a layman and may be supposed 
to hâve been inexpert in construing patents. He may hâve rested on 
the assumption that his solicitors had procured a fuUy operative patent. 
How far such a reliance may go generally is not necessary to be deter- 
mined in this instance. Hère the situation is the same as if De Vilbiss 
had applied for the reissue the very hour the patent issued, for no in- 
tervening rights of any sort accrued. 

Respecting the other reissue claims, it is sufficient to say that, while 
the original spécification was notice of what the invention as an en- 
tirety was, the allowed claims were notice that the invention also cov- 
ered combinations of less than ail the parts; that none of the reissue 
claims corresponds with the subject-matter of any abandoned claim; 
and that no reissue claim is broader than the allowed claims. 

Concerning the défenses of want of invention, aggregation, and 
noninfringement, we approve and adopt the opinion of the Circuit 
Court. 

The decree is affirmed. 



WAEREN BROS. CO. v. CITY OF NEW YORK et al. 

(Circuit Court of Appeals, Second Circuit. April 10, 1911.) 

No. 223. 

1. Patents (§ 327*) — Suits fob Infrinoement— Efsect of Prior Décisions. 

Not only tlie doctrine of comity, but also the orderly administration of 
justice, requires that the Circuit Courts should adopt and follow the dé- 
cisions of the Circuit Courts of Appeals of other circuits than their own 
respecting the ralidity and lufringement of patents, rendered upon facts 
substantially identical. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. § 327.*] 

2. Patents (§ 328*) — Infmngement— Pbeliminart Injunction— Pavements. 

An order granting a prellminary injunction to restrain threateued In- 
fringement of the Warren patent, No. 727,505, for an iinprovement in 
pavements, claims 5, 6, and 11, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Warren Bros. Company against the City of 
New York and the Uvalde Asphalt Paving Company. From an order 
granting a preliminary injunction, défendants appeal. Affirmed. 

•For other cases see same topio & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This cause cornes hère upon appeal from an order granting pre- 
liminary injunction against a threatened infringement of claims 5, 6, 
and 11 of letters patent No. 727,505, granted to Frederick J. Warren, 
May 5, 1903, for a new and useful improvement in pavements. A 
statement of the claims and a discussion of the issues will be found in 
Judge Coxe's opinion, delivered December 6, 1910, as follows: 

This is a motion for a preliminary Injunction restralning the threatened 
infringement of claims 5, 6 and 11 of letters patent No. 727,505, granted to 
Frederick J. Warren, May 5, 1903, for a new and useful improvement in pave- 
ments. The claims in controversy are as follows: 

"5. In a street-pavement, a bituminous minerai structure, the minerai in- 
grédients of which are mixed and of several grades, so graded as to give the 
structure an Inhérent stability. 

"6. A bituminous street-pavement structure containing mixed minerai in- 
grédients of such grades as to give the structure an inhérent stability." 

"11. A street-paviug structure composed of a mixture of minerai or wearing 
Ingrédients, and a plastic binder, the space hetween the minerai ingrédients 
heing less than twenty-one per cent, of the whole, and the plastic binder oc- 
cupying said space." 

The Circuit Court of Appeals for the SIxth Circuit in a carefully consid- 
ered opinion held that the patent was valid and that thèse claims were in- 
f ringed. Warren v. City of Owosso, 166 Fed. 309, 92 C. O. A. 227. There- 
after a peUtltfn for a wrît of certlorari was presented to the Suprême Court 
of the United States and denied May 24, 1909. The refusai to grant writs of 
certlorari in patent causes is so gênerai that no Imjwrtant inference can be 
drawn therefrom. I tliink it may be said, however, that if the court had en- 
tertalned the opinion that even a small proportion of the errors pointed out 
by the^defendants existed, the writ would hâve been granted. 

In Warren Bros. v. City of Montgomery (C. C.) 172 Fed. 414. the Circuit 
Court for the District of Alabama followed the Owosso décision and sus- 
tained the patent. Whatever view may be entertaiued as to the obligation 
-of the Circuit Court of one circuit to follow the décisions of the Circuit 
Courts of other circuits, I think there can be no doubt that the doctrine of 
«omity not only, but the orderly administration of justice, requires that the 
Circuit Courts should adopt and follow the décisions of the Circuit Courts of 
Appeals of other circuits than their own, rendered upon facts substantially 
identical. Any other rule would lead to confusion and injustice. 

Of course in such circumstances the défendant lu patent causes may intro- 
duce new évidence of anticipation and may show that the facts on which in- 
fringement is based are essentially différent from those in the adjudicated 
case. Such proof ni'ust carry conviction with It. It should not avail the de- 
fendant if the court be clearly convinced that It Is condemned by the reason- 
îng of the décision of the appellate court and would not hâve changed the 
resuit had it been there presented. This court must, therefore, consider as 
establlshed the following propositions, which were at issue in the Owosso 
Case: 

First. The Validlty of the patent. 

Second. That the patent is not invalid for double patenting. 

Third. That the patent is not anticipated by any of the alleged prier uses 
proved In the Owosso Case. 

In brief, every proposition decided by the Owosso Case, uison substantially 
similar facts, is stare decisis. 

This leaves only to be considered the Washington, Chicago and Cincinnati 
prier uses and the question of Infringement. It must be remenibered, how- 
ever, that in the Montgomery Case the alleged Washington anticipation was 
considered and held to be unavallable. It is proper to say, however, that the 
Washington évidence was also before the court In the Illinois case, where an 
injunction was refused, but as no opinion Is reported, it is impossible to say 
what considération was given to it by the court. 

The record in the Owosso Case is very voluminous. The défendant was 
represented by counsel experlenced in the law of patents. The Barber As- 
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rbalt Paving Oomimny, wMch laid the Owosso payement and assumed the 
défense, was famlliar wlth the art and amply able to produee any proof of 
anticipation existing in the United States. It would seem improbable that 
in sucb cireumstances the pavements of Washington, which city was the 
first, or among the flrst, In thls country, to adopt asphalt pavements should 
hâve been overlooked, if the présent contention regarding them is true. The 
gênerai character of those pavements must hâve been famlliar, not only to the 
offlcers of the défendant company, but to the officiais of the Patent Office as 
well, and it is surprislng, if a complète anticipation were to be found in the 
principal streets of the nation's capital, that some one did not diseover it 
before. I do not overlooli the fact that one of the counsel who represented 
the défendant in the Owosso Case bas presented an affidavit in which he 
States that it was the judgment of the défendants and their counsel that they 
should rest the défense solely upon the prier use at Ix)ng Island City. Nev- 
ertheless, there is a presumption that the testimony now adduced was not 
presented because the défendant believed that it related to an entirely différ- 
ent construction. Assuming ail that is said in favor of the expérimental 
sldewalk at Long Island City, it is hardly to be supposed that the défendant 
would bave omitted to give the proof if the précise construction had been 
used in the streets of Washington for years prior to the patent. If the fact 
were so, it mlght easily bave been ascertained. The failure to présent the 
proof suggests the probability that, In the opinion of the Barber Company, 
the fact was not so. 

I hâve examined the affldavits and the spécimens taken by both sides from 
the Washington pavements and am confident that the testimony does not es- 
tabllsh anticipation beyond a reasonable doubt. Some of the spécimens pro- 
duced by the défendants hâve a gênerai resemblanee to the patented compo- 
sition. Others, taken by the complainant from the same locality, bave no 
resemblanee to the particular features upon which patentabllity rests. It 
would, in my judgment, be setting a dangerous précèdent to overtbrow a pat- 
ent which bas been sustained by a Circ-uit Court of Appeals upon an alleged 
prior use, supported only by the controverted statements of aftidavits. The 
presumption is against the existence of such a prior use and it should be sup- 
ported by clear and cogent testimony, which bas stood the test of cross-ex- 
amination. It cannot lie accepted if contradieted by proof of equal welght. 
It is not necessary that the court should reject such proof altogether; it is 
enough that there is doubt about it. The fact that the samples furnished dlf- 
fer so materially in structure and appearance seems to indlcate that the in- 
fluence of beat and cold and the use of the streets for heavy trafflc during 
long periods of time hâve worked changes in thèse pavements, so that their 
présent structure is not what it was when orlginally laid. The pavement on 
Corcoran street, for instance, is shown to hâve been laid under the patent to 
Scharf, which provides for three distinct layers. It would not avail the de- 
fendants if they were able to show that in the process of tlme, thèse layers 
hâve in some places been broken up and something resembling the complain- 
ant's structure bas thus been sporadically produced. This would not be a 
prior use, but a prier misuse. 

The Cincinnati use is even more remote. The pavement there is laid in 
blocks and Is not intended at ail for vehicular trafflc. The Chicago uses need 
not be discussed as they are no better références than those to which at- 
tention bas been called. It is enough to say that in my judgment the proof 
does not establlsh the invalidity of the patent beyond a reasonable doubt. 

Upon tbe question of infringement no especial equities exist in favor of 
the défendants. They both had full knowledge of the Warren patent. In- 
deed, a contract was made in July, 1910, wlth the Uvalde Company to lay a 
pavement in the borough of Eichmond. Suit was commenced and a motion 
for a prelimlnary injunetion was made, but before the motion was argued 
an agreement was made between the défendants, by which the contract was 
caneeled. The suit was thereafter discontinued. The only inference which 
can be drawn from this action of the défendants is that they were convinced 
that the spécifications of the first contract, if carried out, would resuit in 
an infringement of the Warren patent. Within a few weeks after the first 
suit was settled by tbe cancellation of the contract a new agreement, wlth 
187 F.— 53 
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spfecfflcfttlons changcd In certain respects, was entered Into and this suit 
wa'S commenced to restralri the défendants from proceeding under the new 
spécifications. Tlie complalnant contends that the new contract Is but a 
cunningly devlsed plan to avold the patent; the défendants, on the contrary, 
assert that It was the resuit of a bona flde effort to settle the controversy 
by the adoption of a pavement which would not infringe. 

The elalms in issue are for a product, not a process. Of course the claims 
must be read In the light of the description, but it cannot be doubted that 
any one using the Warren pavement will infringe, uo matter how the pave- 
ment Ig produced. For Instance, the spécification says, "It is désirable to 
hâve the minerai aggregate rieh In partieles of the size passiug the 200, 100 
and 80 mesh sieves," but if the minerai partieles are of the Indicated slze, 
it is immaterial whether they hâve pasêed through a sieve or not. \Ve are 
dealing with a pavement, not the method of produclng it. 

The spécifications hère iii question provide that the trap rock used shall 
be very bard and "it shall be the run of the crusher, passlng through à 
screen with a one-inch mesh ; the sand shall be hard grained, cleau and 
Sharp and shall ail pass through a ten (10) mesh screen." The principal 
question is whether stone thus treated will produce the Warren structure. 
Stated more deflnltely, the question is whether the patented pavement can 
be produced by the ordinary "crusher run." But for this limitation, the sec- 
ond spécifications are substantlally idéntical with the flrst, which were can- 
celed. In the flrst the proportions were Sy^ parts of stone, 3 of sand and one 
of cément ; in the second they are 9 stone, 3 sand and bne cément. In both 
the parts are to be mixed until they become "a uniform bitumlnous concrète." 
The product of the crusher varies according to the Character of the stone, 
the adjustment of the crusher and whether it be a ]aw or gyratory crusher. 
In the présent Instance, however, the partieles of stone must pass through a 
screen "with a one-inch mesh" and consequently the largest pièces must be 
less than an Inch and vary from the maximum down to the smallest pièces. 

On the part of the défendants a large number of experts of high standing 
and ablllty state that the use of the stone as it cornes from the crusher wlth- 
out screening, sifting or selectlng, takes the proposed pavement out of the 
claims of the Warren patent. In thelr opinion it is "impossible" and "simply 
absurd^' to suppose that a pavement laid under the présent spécifications will 
infringe the Warren claims. But this is ail matter of opinion, where some- 
thing more than opinion is required. The défendants should show the court 
the pavement which they propose to lay. It does not materlally ald the in- 
vestigation to show what they do not propose to lay. The complalnant has 
produced exhibits In which the crusher run was used, which seem to conform 
to the structure of the patent. The défendant has produced no sample of its 
proposed pavement. The f act that this contrpversy relates to a threatened 
infringement and that we hâve little but the opinion of experts to Inform us 
what kind of pavement the spécifications will produce, has made this motion 
nnusually perplexing. 

Tlie record could hâve been reduced to one-half its présent slze if a sample 
of the pavement had been produced in court. As it is said that thousands of 
yards hâve been laid in Washington and elsewhere under spécifications sub- 
stantlally similar to those in the case at bar, it would seem that the produc- 
tion of such a sample would not hâve been dlfficult. Where démonstration is 
possible I dlslike to décide so important a question as is hère involved, upon 
the opinion of experts. 

The product of the "crusher run" when comblned as stated in the spécifi- 
cations can be proved, and this being so, the court should not act until an 
opportunity has been given to présent that proof. 

My conclusion is that the motion should be granted on a day to be named 
in the order, unless in the meantime the défendants produce a sample of the 
proposed pavement with proof briefly stating how it was construeted. The 
most satisfactory method of securing this proof would be to permit a small 
section of the Rlchmond pavement to be laid, with a représentative of the 
complainant présent at the time. 

The détails can be agreed upon on the settlement of the order. 
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C. K. Offield (Offield, Towle, Graves & Offield of counsel), for ap- 
pellants. 

Archibald R. Watson, Corp. Counsel, and Francis Martin, x\sst. 
Corp. Counsel, for appellant City of New York. 

Edward M. Grout and Paul Grout, for appellant Uvalde Asphalt 
Paving Co. 

W. K. Richardson (J. M. Head and W. G. McKnight, of counsel), 
for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. [1] This patent was discussed by the 
Court of Appeals for the Sixth Circuit in a carefully considered opin- 
ion. The patent was held valid and the claims construed. Warren 
V. City of Owosso, 166 Eed. 309, 92 C. C A. 227. Referring to this 
circumstance Judge Coxe states the principles which should control 
when application for a preliminary injunction is subsequently made 
and resisted on ex parte affidavits, as f ollows : 

"There can be no doubt tliat the doctrine of comity not only, but the or- 
derly adminlsti'ation of justice, reqnires that the Circuit Court should adopt 
and foUow the décisions of the Circuit Courts of Appeals in other circuits 
tlmn their owu, reudered upon facts substantially identical. Any other rule 
would lead to confusion and Injustice. Of course in such circumstances the 
défendant in patent causes may introduce new évidence of anticipation and 
luay show that the facts on which infringement is based are essentially dif- 
férent from those in the adjudicated case. Such proof must carry conviction 
with it." 

Appellant's brief bitterly attacks this statement, but we understand 
it to be an accurate présentation of the law and find nothing in Mast, 
Focs & Co. V. Stover Mfg. Co., 177 U. S. 488, 20 Sup. Ct. 708, 44 
L. Ed. 856, which calls for any différent conclusion. In that case 
new évidence introduced in a later suit on the same patent did con- 
vince the Circuit Court of Appeals that the patent was invalid, and it 
quite properly decided in accordance with its convictions. The prac- 
tice indicated by Judge Coxe has been uniformly foUowed in this cir- 
cuit, since this court was established. Box Co. v. Paper Co., 51 Fed. 
229, 5 C. C. A. 165 ; Doig v. Morgan Machine Co., 91 Fed. 1001, 33 
C. C. A. 683; New York Filter Co. v. Niagara Falls Waterworks 
Ce, 80 Fed. 924, 26 C. C. A. 252 ; Consolidated Rubber Tire Co. v. 
Diamond Rubber Co., 157 Fed. 677, 85 C. C. A. 349. 

The record in the Owosso Case is filed as a physical exhibit, the de- 
fendant's record alone in that case consisting of over 1,800 printed 
pages. We fully concur with Judge Coxe's finding, upon an exami- 
nation of that record, that the state of the art as disclosed by prior 
patents and publications in évidence there is substantially the same 
as that disclosed hère. Practically the only new questions are as to 
the effect of three alleged prior uses not testified to in the Owosso 
Case and as to infringement. 

This conclusion of the Circuit Court is also bitterly assailed, and 
we must confess that we find it difficult to understand some of the 
statements in appellant's brief. It is stated that in the Owosso suit 
"the only défense made to the patent was an assertion of its invalid- 
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îty by reason of a single instance of prîor use in the shape of a side- 
walk laid at Long Island City." Référence to Owosso record, how- 
ever shows numerous prior patents and prior publications introduced 
and commented upon by expert witnesses, and page after page of dis- 
cussion of the art generally and of the meaning of the spécifications 
and claims of this and other patents taken out by Warren and by oth- 
ers. The most cursory examination shows that the 1,800 pages were 
not wholly devoted to the history and characteristics of the pavement 
at Long Island City ; and the opinion of the Circuit Court of Appeals 
shows that prior patents were discussed and considered. 

The appellant's brief also contains the statement: That counsel 
hâve high confidence that this court "will not even assume that the 
question of double patenting was considered by the court in the 
Owosso Case, or any attention paid thereto." This theory of "double 
patenting" is based on two earlier patents to Warren, Nos. 675,430 
and 695,421. Both of thèse patents were in the Owosso record, and 
defendant's expert, referring to them, testified (at page 758) that: 

"Ttie admixture of minerai aggregate specifled in patent 675,430 cornes ab- 
solutely within, and is covered by, ttie terms of claims 5 and 6 of tlie patent 
in suit." 

The briefs on the Owosso appeal are not before us, but they were 
before Judge Jones in Warren Bros. v. City of Montgomery, 172 
Fed. 414, who says : 

"I find, from examination of the defendant's briefs before the Circuit 
Court of Appeals in that case, that the défense of double patenting was 
brought to the attention of the court and relied on." 

Under thèse circumstances the "assumption" which we are herè 
asked to make is certainly remarkable. In Rosenstern v. U. S., 171 
Fed. 71, 96 C. C. A. 175, we suggested that it would be charitable fof 
counsel to assume that, in disposing of the appeals which come before 
this court, it is our practice to listen to the arguments and to read the 
briefs. Certainly it would be most uncharitable for this court to as- 
sume that some other fédéral court fails to read the briefs or to con- 
sider the arguments therein advanced. AU that we are hère disposed 
to assume is that the suggestion in the brief was an inadvertence. 

[2] As to the three new alleged prior uses and the question of in- 
fringement, we are in entire accord with Judge Coxe's reasoning and 
conclusions. The order is affirmed. 



CHAMBERLIN M. W. S. 00. V. MONAKOH W. 8. & S. CO. 837 



OHAMBERLIN METAL WEATHER STRIP CO. V. MONARCH WEATHBR 

STRIP & SUPPLï CO. 

(Circuit Court of Appeals, Eighth Circuit. May 1, 1911.) 

No. 3,481. 

1. Patents (§ 328*) — InvexVtion— Weatiiek Steip. 

The Kenny patent, Xo. 694,062, for a weather strip designed as an im- 
provement upon the devlce of the Sims patent. No. 424,905, is void for 
lack of patentable invention. 

2. Patents (§328*) — Infeingement— "Weather Steip. 

The Follansbee patent, No. 604,676, for a weather strip, UeU not in- 
fringed by the device of the Bowers patent, No. 805,155. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Suit in equity by the ChamberUn Métal Weather Strip Company 
against the Monarch Weather Strip & Supply Company. Decree for 
défendant, and complainant appeals. Afïirmed. 

L. S. Bacon and F. R. Cornwall, for appellant. 

James A. Carr (Henry A. Baker and Amasa M. Holcombe, on 
the brief), for appellee. 

Before HOOK, Circuit Judge, and WM. H. MUNGER and REED, 
District Judges. 

REED, District Judge. This suit was brought by the appellant, 
a Michigan corporation, in June, 1908, against the appellee, for an 
alleged inf ringement of claims 1 and 2 of letters patent No. 694,062, 
issued to it February 25, 1902, as assignée of Hugh E. Kenny, one 
of its officers, on his application filed May 4, 1901 ; and claim 2 of 
letters patent No. 604,676, issued to John Follansbee May 24, 1898, 
and àssigned to complainant March 17, 1900, both of which are for 
alleged iniprovements in métal weather strips and guides for sliding 
window sash, and for an injunction and accounting. The défenses 
are invalidity of the patents, and noninf ringement. The Circuit Court 
dismissed the bill at complainant's costs, and it appeals. 

[1] The appellant, or its predecessor, aiso acquired in July, 1897, 
the ownership ci letters patent No. 424,905, issued to À. C. Sims, 
April 1, 1890", ior a métal weather strip, and a combination thereof 
with the frame and sliding sashes of a window. Under that patent 
it established and built up a large and profitable trade in the manu- 
facture and sale of such weather strips, and, after the issuance to 
it of the Kenny patent in suit, it continued the manufacture and sale 
of the strips under one or both of said patents. In the spécification 
of his patent Sims says that the invention relates to weather strips for 
Windows fitted with sliding sashes, and to this end it consists of the 
peculiar construction and combination of the fixed frame or casing, 
a metallic weather strip, and the sliding sashes substantially as de- 
scribed; that the weather strip consists of sheet métal and is con- 

"-I^or other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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structed preferably by bending a strip of zinc or other suitable métal 
upon itself so as to form a flat base and a rib raised therefrom longi- 
tudinally at right angles to the base, as illustrated ; that the sides of 
the frame are recessed to receive the base of the strip so that the 
lutter will lie flush with the inner sides of the casing; that the sash 
is provided with grooves in its outer edges to receive the projecting 
ribs of the strips; and that it will be seen from this that the project- 
ing ribs fitted into the corresponding grooves in the sash^, efïectually 
exclude rain, snow, or dust, withont interfering with the easy opéra- 
tion of the sash. The claims of the patent are : 

"1. As an iinproved article of manufacture, a metallic weather strip cou- 
sisting of a flat base and a longitudinally-raised part or rib at right angles 
to the flat base, said flat base being provided with a séries of perforations 
ou opposite sides of the rib, substantially as and for the purpose set forth." 

Two is substantially the same. 

"3. The combination of the frame or casiug recessed on Its Inner sides, the 
metallic strips provided with flat bases and having projecting ribs extending 
centrally at right angles to the bases, the latter fitting in the recesses et the 
casing. and the sliding sasli-frames grooved on opposite sides to receive the 
projecting ribs, substantially as set forth." 

Kenny in the spécification of his patent describes his invention as 
f ollows : The invention relates to certain improvements in weather 
strips of the class or kind in which a thin bead or rib of métal is 
secured to the window frame and projects into a groove formed in 
the outer edge of the sash; that its object is to so construct the rib 
and groove that ample bearing surfaces to effect a tight joint will be 
formed along the edge of the rib and sides closely adjacent thereto 
and the bottom of the groove, while the side walls of the groove will 
not bear against the rib, thereby avoiding any gripping of the ribs 
by the sash ; that the weather strip may be conveniently formed by 
suitably bending upon itself a length of sheet métal of suitable width 
as described. The claims of the patent alleged to be infringed are: 

■'1. A combination of a window sash provided with longitudinal grooves ir 
its edges and a métal weather strip consistlng of a base and a rib formed In- 
tégral with each other, portions of the rib between its edge and the base hav- 
ing a thiekness less than the width of the groove, so that the rib will bear 
only along its edge or sides adjacent thereto against the bottom of the groove 
and sides adjacent thereto in the sash. 

"2. A métal weather strip consistlng of a base and rib formed intégral 
with each other, the sides of the rib being uudercut, substantially as set 
forth." 

The Sims patent was adjudged valid in Solmson & Co. v. Bredin, 
136 Fed. 187, 69 C. C. A. 203. . ' 

Appellant concèdes that the Kenny patent is only for a specified 
improvement of the rib of the Sims weather strip, changing the shape 
or form thereof as indicated. If this change is not a patentable im- 
provement upon the strip of Sims, then the Sims patent remains un- 
changed. The shape of the rib as originally made by Sims, and as 
modified by Kenny, is shown in cross-section in a eut of each as fol- 
lows : 
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SiMS' STRiP. 




Kenny's Strip, 



Thèse cuts are f rom the brief of 
counsel for appellant, and are three 
or four times the actual size of 
the rib as made by appellant. It is 
claimed by appellant that in damp 
weather the window sash swells 
more at the outer edge of its grooves 
in which the ribs are fitted than it 
does in the deeper parts thereof, or 
near the apex of thé rib, thereby 
causing a gripping of the rib as orig- 
inally made by Sims at or near its ] 
base, and preventing the free move- 
rnent of the sash thereon. Neither 
the spécification, the drawings, nor 
the claims of the patent of either 
Sims orKenny indicate any greater 
depth of the sash grooves than the 
width of the rib to be fitted there- 
in. The rib of the strip as actually 
made by appellant extends only 
three-eighths of an inch from its 
base, but the sash groove into which 
it is fitted is made somewhat deeper. 
If it is true as claimed that the 
swelling of the sash causes a gripping of the rib at its base, this only 
indicates that there is inadéquate room at the point where the sides 
of the rib and those of the sash groove contact to afford a free move- 
ment of the sash upon the rib under such conditions. Whether the 
groove be regarded as too small or the rib as too large is material 
only as suggesting the remedy for the difficulty, which is to provide 
additional room, either by enlarging the groove at its outer edge or 
lessening the size of the rib at its base. Surely it would occur to any 
ordinary workman confronted with such a situation that to either so 
enlarge the groove or diminish the size of the rib would overcome 
the difficulty. Kenny adopted the latter method, and claims it is a 
patentable improvement upon the rib of the Sims weather strip. But 
we are of opinion that he invented nothing new in changing the shape 
or form of the rib of the Sims weather strip as indicated, and that 
his patent therefor is void. The Sims patent expired April 1, 1907, 
and the appellee has made its weather strip since that time only. 

[2] The FoUansbee patent. No. 604,676, was issued May 24, 1898, 
and assigned to appellant March 17, 1900. It is said in the brief for 
appellant that: 

"The FoUansbee patent is au outgrowth of the early appréciation of the 
Hims type of strips. * * * That, while it has been included in the bill 
of coiuplaint, it représenta a structure that appellant has never regularly 
made. aud that, while we feel that the question of infringement justifled 
its addition to the bill, nevertheless the Kenny patent is the important patent 
in suit." 
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Appellant made formai proof of this patent and of its ownership- 
of the same; and its expert testified that the weather strip as made 
by appellee, which is made under patent No. 805,155, to C. C. Bow- 
ers, November 21, 1905, responds to each and ail of its daims. There 
are many patents for weather strips, and for improvements thereof, 
and it is not strange that the spécifications describing some of them 
may respond to the claims of patents for others. The Bowers patent 
is seven years later than that to Follansbee, and presumptively it is 
for a différent invention than that claimed by Follansbee. We hâve 
carefully examined the spécifications and claims of the Follansbee 
and Bowers patents, and are satisfied that the Bowers strip as made 
by the appellee differs substantially in its construction and mode of 
opération from that described by Follansbee. The device of the Fol- 
lansbee patent, if any was ever made, has not been produced in évi- 
dence, and we hâve not been afforded an opportunity of comparing 
the same with that as made by the appellee. Appellant frankly ad- 
mits that it does not rely strongly upon the Follansbee patent, and we 
are of opinion that the device as described therein is not infringed by 
the appellee. 

The decree of the Circuit Court is therefore affirmed. 



WILSON v. AMERICAN CIROULAR LOOM CO. 
(Circuit Court pf Appeals, First Circuit. May 29, 1911.) 

No. 898. 

1. REFERENCE (§ 99*) REPORT OF AUDITOK— USE AS EVIDENCE. 

Under tlie practiee aud décisions in Massachusetts, the report of an 
auditor appointed in an action at law is admissible in évidence on a 
trial of the case to a jury. 

[Ed. Note.^For other cases, see Référence, Cent, Dlg. %î 148-156; Dec. 
Dig. § 99.*] 

2. Patents (§§ 210, 218*) — Implied Licensb to Use Fatented Article— Shop 

RiGHT— Invention bt Employé. 

Plaintllï was employed by défendant as superintendant of its factory, in 
wRich it manufactured flexible tubing for covering electric wire, and it 
was a part of his duty to improve defendant's machitaery. While so em- 
ployed he made Important improvements in machines for making such 
tubing ; the entire cost of his expérimenta, the perf ecting of his invention, 
the construction of a practicably operative machine, and the taking put of 
a patent therefor belng paid by défendant, which also paid for the con- 
struction of machines which were installed in Its factory under plaintilï's 
direction. Durlng the time the machines were so used, plaintifC's salary 
was increased from §1,800 to .$5,000 per year. Held that, on sucli facts, 
défendant had at least a shop rlght or implied license to use those par- 
ticular machines wlthout payment of compensation to plaintlfC, and, iîi 
the absence of évidence warranting a flndiug of an agreement to pay 
therefor, an action to recover for such use was not malntainable. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 301, 302, 3.'!»- 
338 ; Dec. Dig. §§ 210, 218.*] 

•For otUer cases see same topic & § kumber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action at lavv by James S. Wilson against the American Circular 
Loom Company. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

Sherman L. Whipple (Alexander Lincoln and Whipple, Sears & 
Ogden, on the brief), for plaintiff in error. 

i'Ioorfield Storey (Charles F. Perkins and Anson M. Lyman, on 
the brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COIvT, Circuit Judge. This is an action of contract, in which the 
plaintiff seeks to recover compensation for the use of certain patented 
machines. The suit was originally brought in the Massachusetts state 
court, and removed to the United States Circuit Court. , 

The plaintiff was superintendent of defendant's factory, and while 
so employed, invented an improvement in tubing machines covered by 
letters patent No. 543,587. Pie was also the owner of patent No. 
690,355, relating to circular looms. During the time of his eniploy- 
ment there were installed in the defendant's factory 25 of thèse tubing 
machines, and 2 of thèse circular looms. 

The first two counts in the déclaration allège that the plaintiff per- 
mitted the défendant to construct thèse tubing machines "upon the 
understanding and agreement that the défendant would pay the plain- 
tiff a reasonable price for such use or shop right." 

The third count in the déclaration allèges that the défendant secured 
the permission to use the two loom machines "upon the understanding 
and arrangement that the plaintiff should receive therefor a reasonable 
sum for the use of said machines." 

The court below sent the case to an auditor, and subsequentîy the 
case came on for hearing before a jury; Judge Lowell presiding. 
At the close of the plaintiff's évidence the court directed a verdict for 
the défendant, upon the ground that there was no sufficient évidence 
to warrant the jury in finding a verdict for the plaintiff. The case is 
before this court on the plaintiff's exceptions to this ruling of the 
court below, and also on exceptions to the admission of the auditor's 
report, and to the exclusion of certain évidence. 

[1] In our view of this case as hère presented, the évidence which 
was excluded was immaterial, and hence the exceptions to its admis- 
sion caU for no further considération. With respect to the auditor's 
report, it was clearly admissible as évidence under the Massachusetts 
practice and the décisions of the state court. Lowe v. Pimentai, 115 
Mass. 44; Locke v. Bennett, 7 Cush. 445, 454; Holmes v. Turner's 
Falls Company, 150 Mass. 535, 23 N. E. 305, 6 L. R. A. 283. 

[2] The important question now before the court is whether there 
was évidence sufficient to warrant the jury in finding that the défend- 
ant agreed to pay the plaintiff a reasonable compensation for the use 
or shop right in thèse machines. 
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The plaintiff does not contend that there was an express . contract 
to pay for such use. He rests his case upon an implied contract; in 
other words, upon the proposition that there was évidence sufficient 
to warrant the jury in inferring a promise to pay for such use arising 
from the acts and conduct of the parties. 

The material évidence may be summarized as follows : In 1892 
the défendant was engaged in the manufacture of a flexible tubing 
or conduit designed _ to protect wires carrying electrical currents. 
From June, 1892, to August, 1904, the plaintifï was employed by the 
défendant as manufacturing superintendent of its factory. One of 
the duties of his employment was the improvement of defendant's 
machinery. In 1893 the défendant was using a machine for the 
manufacture of tubing which was not satisfactory. The plaintifï, 
among other things, undertook to perfect this machine, and early in 
1894 he compîeted a machine, which was satisfactory. On June 7, 
1894, he filed his application for a patent on this machine, and on Sep- 
tember 30, 1895, a patent was issued to him. The défendant paid 
the entire cost of ail the plaintiff's experiments in connection with 
this machine. In other words, the plaintiff used the materials fur- 
nished by the défendant, and the services of its employés, in develop- 
ing and perfecting his invention and putting it into the form of an 
operative machine. The défendant also paid the entire cost of taking 
out the patent. During the time of the plaintiff's employment there 
were constructed under his direction, and at the defendant's expense, 
25 of thèse tubing machines, which were installed in the defendant's 
factory. Thèse machines proved of great advantage to the defend- 
ant's business. They were a distinct improvement on the prior 
inachines used by the défendant. They decreased the cost of manu- 
facture, and they materially increased the product. The conséquence 
was that, owing largely to the plaintiff's invention, the business rapidly 
increased in volume and became very profitable. The plaintiff was 
first employed at a salary of $1,800 a year, and this was raised from 
time to time until it amounted to $5,000 a year. He was elected a 
director of the défendant company in April, 1898, and served until 
August, 1904, when he failed of re-election. The défendant manu- 
factured the Herrick flexible tubing covered by patent No. 456,271, 
under an exclusive license from the patentée. The plaintiff, in addi- 
tion to his salary, had a direct interest in the profits of the business, 
since he was the owner of one-third of the Herrick patent, and the 
owners of the Herrick patent were entitled to receive one-third of the 
net profits which the défendant made on the sale of this tubing. The 
plaintiff was also a stockholder in the défendant corporation, and 
received the dividends upon his stock. The plaintiff was also allowed, 
in October, 1898, a commission of 1 per cent, on the gross sales of one 
of the products made by the défendant called electroduct, and in 
January, 1900, this was increased to 2^,4 per cent. 

In 1892 A. T. Clark was treasurer of the défendant corporation, 
and H. H. Brooks was its gênerai manager. Brooks died in 1899, 
and Clark then became its gênerai manager, at the same time also 
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acting as treasurer. The évidence upon which the plaintiff bases his 
daim of an implied contract to pay a reasonable compensation for 
the use or shop right in thèse machines consists mainly of certain con- 
versations which took place between the plaintiff, Brooks, and Clark. 
The gênerai character of the plaintiff's testimony concerning his 
conversations with Brooks and Clark is illustrated in the following 
extracts : 

"Q. With which one did you liave the first conversiition ? A. Mr. BrooUs. 

"Q. Where was that? A. On a train going to New York. 

"Q. How long was that after you made your invention? A, Not a great 
while after. 

"Q. Was it— I think the flrst machine was in January. The application 
Is in January. Do you reinemher whether it was before you applied for the 
patent or not? A. I should say yes ; I cau't say positively. 

"Q. Now, won't you state what that conversation was? A. I will. In 
going to New York the question of our coinuiencing to make money was 
brought up, and I says: 'Bert, what would you do without the little ma- 
chine?' We ealled It the little machine. He says: 'I guess we wouldn't be 
going over hère in Pullman cars if it wasn't for the little machine.' I says: 
'Bert, I ought to hâve something out of that machine.' He said: 'I think 
you had, Jim ; but why don't you do as I hâve done and sell your patents to 
the Company?' I said: 'I don't want to sell it. I may want to go into busi- 
ness myself.' " 

"Q. Now, after that did you hâve any other or further conversations with 
Mr. Brooks before hls death, on the .subject-matter? A. Tes, sir. 

"Q. Can you remember when or where they were? A. No." 

"Q. Can you state in substance what they were, if they dlfCered substan- 
tially (rom what you hâve stated? A. They didn't differ substantlally from 
what I hâve just stated." 

•'Q. Now, after this talk with Mr. Brooks, did you hâve any talk or talks 
with Mr. Clark? A. Yes, sir. 

"Q. On that sanie subject-matter? A. Y^es, sir. 

"Q. How soon would you say after you talked with Mr. Brooks did you 
hâve any talk with Mr. Clark on the subject-matter of compensation? A. 
Very shortly after. * * » j remember one instance of Mr. Clark going 
into the tubing room with me, showing liim the machine. It was working 
very nicely, and I made the remark that without the machine we would not 
be able to make money. * * * He looked at the machine, and it was 
ruiinlng splendidly, and remarked that with the use of such a machine that 
we could make large profits. And my side of the conversation, if I may say 
it, was that the saving in the tape alone over the old revolving mandrel 
would be a profit to us." 

"Q. Yes; what did he say to that? A. Why, he agreed with me." 

"Q. Now, did you hâve any talk with Mr. Clark at this time, or at any 
time, regarding the use of the machines by the company? A. I should say 
yes. 

"Q. What was that talk? A. That they might use the machines In that 
particular business, but I had reserved the right to use them in anything 
else, and that it was a profitable machine, and I should expect to be paid 
for it. 

"Q. What did he say to that? A. 'You ought to hâve something out of it." 

•'Q. When was that? A. Why, it was in the early stages of the machlne's 
perfection. 

"Q. Early stages of its running? A. Yes, sir. 

"Q. Did you hâve other conversations with him on that subject? A. Fre- 
quently." 

The gênerai character of Mr. Clark's testimony is illustrated in the 
following extract: 
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"Q. Now, how mauy times dld he [Wilson] say just that or this In sub- 
stance — now wait, and I will tell you — that the company had been using 
bis inventions without glving him any compensation at ail? How many times 
did he say that, or that in substance? A. Several times. I don't remember 
just how many. 

"Q. Twenty-flve or thlrty? A. Oh— 

"Q. Ten ; a dozen? A. I couldn't give you any number. 

"Q. Did you ever deny it in any talk with him? A. No, sii. 

"Q. Didn't you make any reply? A. I might bave asked him wbat he 
wanted. 

"Q. Did he say that thèse enormous returns which were the resuit of bis 
own inventions and his own work were going to tbose people wbo did prac- 
tically notbing? A. No, sir; never that way." 

"Q. ïhen, wlll you say that Mr. Wilson never said to you In substance 
this: That thèse enormous returns, which were the resuit of his own in- 
ventions and his own work, were going to those people who did practically 
notbing? Didn't he say that, exactly that, to you? A. I don't remember it 
now. He may bave. 

"Q. Let me ask you: When he may bave been speaking about the enor- 
mous returns belng the resuit of bis own inventions, didn't he complain to 
you on' that subject, complain bitterly? A. Complain bitterly, there is no 
doubt about It; but I don't remember about his inventions. 
; "Q. Didn't be say to you that be was sick of earryiiig this whole tblng, 
and doing ail the work, and dlvlding up with men Wbo did notbing? A. 
Yes, sir." 

"Q. Now, when be said thèse things which you say be may bave said, wbat 
reply do you remember that you made? A. I don't remember making any. 

"Q. I wisb you would give that tbought. A. I inlght bave askcd him what 
he wanted when be was maUing thèse eomplaints. I very of ten asked him 
what he wanted." 

"Q. Didn't you say that you would speak to Mr. Oloutman and Mr. Smith? 
A. It is just possible I did. 

"Q. Yes. How many tlmes did you say that? A. I don't remember." 

"Q. Is it true that several times you asked Mr. Wilson wbat he wanted; 
that if he would tell you sometbing that you could get tlie boai-d of directors 
together and talk the matter over? Did you state that? A. I bave asked 
him what he wanted ; yes. 

"Q. ily question was more than that: Did you ask him several times what 
he wanted, and that if be would tell you something that you would get the 
board of directors together and talk the niatter over? A. The last ijart I 
don't remember. The flrst part I bave asked him a number of times. 

"Q. Will you say that you never told him you would get tbe board of direc- 
tors together to talk tbe matter over? A. I don't remember just making a 
statement of that kind. 

"Q. Will you say that you didn't say it? A. I won't say anything. I 
don't remember saying I would get the board of directors together. 

"Q. Will you say that you didn't say it? A. I won't say it," 

There was little direct évidence concerning the tvi^o loom machines. 
In regard to thèse the auditor says : 

"Tbe second claim in the plaintifC's déclaration Is for compensation for tbe 
use of two circular looms constructed for and owned by the plaintiff, and 
eovered by United States letters patent No. 690,355, which letters patent was 
the property of thé plaintiff. Tbe looms were devlsed by one Brown to weave 
a covering around the flexible tubing. Two sucb looms were constructed at 
the expense of the plaintiff and placed in opération in tbe défendants factory, 
where they remained for about two years in more or 16ss constant use. It 
did not appear wbat, if anything, was said between the parties when thèse 
two looms were installed, or wbat was said when the plaintiff removed them 
from the defendant's factory a month or two before he was discharged. The 
plaintiff testifled that be had a perfect right to remove the machines, as they 
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telouged to hlm, and he exerclsed the rlght. A right in the plalntlff to re- 
move the machines when he wished Is inconsistent wlth the plaintifC's claim 
that the défendant had a eontract wlth him to pay for their use." 

Almost the entire évidence, and the substantial controversy in the 
case, relate to the tubing machines. With respect to thèse machines, 
the évidence shows the f ollowing undisputed f acts : 

(1) It was one of the duties of the plaintiff's employment to im- 
prove the defendant's machinery. 

(2) The plaintifï used the property of the défendant and the as- 
sistance of its other employés in developing and putting into practical 
form his invention. Stated in another way, the entire cost of ail experi- 
ments in connection with the perfecting of this invention and the con- 
struction of a practically operative machine was paid by the de- 
fendant. 

(3) The défendant also paid the expenses of taking out the patent. 

(4) The défendant also paid for the machines which were installed 
in the defendant's factory under the direction of the plaintiff. 

(5) In addition to thèse material facts, the salary of the plaintifï 
was raised from $1,800 to $5,000 per annum, and the plaintifï also 
had quite a large interest in the profits of the business. 

Upôn this State of facts, the défendant, under well-settled rules 
governing this class of cases, clearly had at least a shop right or 
implied license to use thèse particular machines without conpensation. 
Solomons v. United States, 137 U. S. 342, 346, 11 Sup. Ct. 88, 34 
L. Ed. 667; Gill v. United States, 160 U. S. 426, 435, 16 Sup. Ct. 
322, 40 L. Ed. 480; McClurg v. Kingsland, 1 Hôw. 202, 11 L. Ed. 
102; Barry v. Crâne Brothers (C. C.) 22 Fed. 396; Withington- 
Cooley Manufacturing Company v. Kinney, 68 Fed. 500, 15 C. C. 
A. 531; American Tube Works v. Bridgewater Iron Company (C. 
C.) 26 Fed. 334, 335; Magoun v. New England Glass Company, 
3 Ban. & A. 114, Fed. Cas. No. 8,960; Blauvelt v. Interior Conduit 
Company, 80 Fed. 906, 26 C. C. A. 243 ; Barber v. National Carbon 
Company, 129 Fed. 370, 64 C. C. A. 40, 5 E. R. A. (N. S.) 1154; 
Fuller & Johnson Manufacturing Company v. Bartlett, 68 Wis. 73, 
31 N. W. 747, 60 Am. Rep. 838. 

This case, then, upon its face présents a state of facts in which the 
défendant had a shop right or implied license to use thèse machines 
without compensation; in other words, we hâve hère a case in which 
the défendant was under no légal duty or obligation to pay for the 
use of thèse machines. This state of facts was not presented in the 
two cases relied upon by the plaintifï (Burton v. Burton Stock Car 
Company, 171 Mass. 437, 439, 50 N. E. 1029: Deane v. Hodge, 35 
Minn. 146, 148, 27 N. W. 917, 59 Am. Rep. 321) ; and hence thèse 
cases, and other cases of the same class, hâve little or no bearing on 
the case at bar. 

The précise question now before us is whether upon the évidence 
in this case the /ury would hâve been warranted in inferring that the 
défendant agreed to pay the plaintifï a reasonable compensation for 
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the lise of^hese machines. This is clearly stated by the auditor as 
follows:. 

"The burden is on the plahitifC to prove that there was an agreenient be- 
tween him aud the défendant that he should be paid compensation for the 
use of the machines which the défendant would otherwise be entitled to use 
vvithout compensation by virtue of Its shop right. He must show that the 
niinds of the parties had met and asseuted to the proposition that if the ma- 
chines were used by the défendant company it would be obligated to pay him 
compensation tlierefor." 

It is admitted that there was no évidence of an express agreement 
to pay for the use of thèse machines, and the only évidence of an 
implied agreement is the plaintifï's testimony of the conversations he 
had with Clark and Brooks, and Qark's testimony as to the conver- 
sations he had with the plaintifï. Thèse conversations, taking the 
view most favorable to the plaintiff, went no further than statements 
by the plaintiff to Brooks and Clark that thèse machines were very 
profitable, and that he expected to be paid for their use, and that 
Brooks and Clark agreed with him. This évidence, in view of the 
other évidence in the case establishing the def endant's right to use 
thèse machines without compensation, i s clearly insufficient to war- 
rant the finding of an implied contract to pay for such use. In other 
words, assuming that the jury had believed the plaintiff' s testimony, 
it surely cannot be maintained, merely because the plaintiff thought 
he ought to be paid for the use of thèse machines, and so informed 
two officers of the défendant who agreed with him, that this is suffi- 
cient proof of an agreement on the part of the défendant to pay for 
the use of something which it was entitled to use without compensa- 
tion. 

The view we take of this case, in respect to both the tubing ma- 
chines and the two loom machines, is that, in the absence of any évi- 
dence of an express agreement on the part of the défendant to pay 
for the use of thèse machines, the court below properly directed a 
verdict for the défendant. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers its costs of appeal. 
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SHEFFIELD CAR CO. v. BUDA FOUNDRY & MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 11, 1911.) 

No. 1,720. 

Patents (§ 328*) — Invention — Railway Motob Vélocipède. 

The Hovey patent, No. 876,058, for a railway motor vélocipède, dis- 
closes nothlng more tlian tlie adaptation of an old motor to an old vehicle 
in an old way, requlring no more than inechanical sklll, and is vold for 
lack of patentable invention. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Sheffield Car Company against the Buda 
Foundry & Manufacturing Company. Decree for défendant, and 
complainant appeals. Affirmed. 

See, also, 177 Fed. 713. 

The appeal is from a decree dismissing the bill for want of equity. 
The bill was to restrain infringement of letters patent No. 876,058, 
issued Jan. 7, 1908, for a Railway Motor Vélocipède. Claims 14, 1^, 
18, 20, 23, 24, 30, 32, 35, 36, 38, 39 and 41, the ones sued upon, are 
as follows: 

14. In a structure of the class described, the combination of the frame, 
comprising side rails connected by crosspieces ; a pair of traction wheels 
arrangea between the slde rails of said frame at the front and rear ends 
thereof ; a crank shaft arranged transversely of said frame in front of the 
rear traction virheel ; driving connections for said crank shaft to the axle for 
said rear traction wheel ; rneans for Connecting or disconnecting said driving 
connections ; a bifurcated hand lever arranged between the said side rails 
of said frame ; a pltman Connecting said hand lever to said crank shaft ; au 
operator's seat arranged at the rear of said hand lever ; foot rests ; support- 
ing liniis for said foot rests; links whereby said foot rests may be detacli- 
abiy connected to said pitman ; an engine arranged between the side rails of 
said frame at the rear of the front traction wheel and in front of the said 
seat ; driving connections for said engine to the forward traction wheel : 
and means for Connecting or disconnecting said driving connections, for the 
purpose specified. 

16. In a structure of the class described, the combination of the frame, 
comprising side rails connected by crosspieces ; a pair of traction wheels 
arranged between the side rails of said frame at the front and rear ends 
thereof ; a crank shaft arranged transversely of said frame in front of the 
rear traction wheel ; driving connections for said crank shaft to the axle for 
said rear traction wheel ; means for Connecting or disconnecting said driving 
connections; a bifurcated hand lever arranged between the said slde rails 
of said frame ; a pitman Connecting said hand lever to said erank shaft ; an 
operator's seat arranged at the rear of said hand lever; an engine arranged 
between the side rails of said frame at the rear of the front traction wheel 
and in front of the said seat ; driving connections for said engine to the for- 
ward traction wheel ; and means for Connecting or disconnecting said driving 
connections, for the purpose specified. 

18. In a structure of the class described, the combination of the frame com- 
prising side rails connected by crosspieces ; a pair of traction wheels ar- 
rangea between the side rails of said frame at the front and rear ends there- 
of ; a crank shaft arranged transversely of said frame In front of the rear 
traction wheel ; driving connections for said crank shaft to the axle for said 

•For other cases see same toplc & § numbeb in Dec. & Axa. Digs. 1907 to date, & Rep'r Indexes 
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rear traction wheel ; means for Connecting or dlseonnectlng sald drîvîng con- 
nections; a hand leyer arrangea between tlie said side rails of said frame; 
a pitman Connecting said liand lever to said cranlc sàaft ; an operator's seat 
arranged at tlie rear of said liand lever; foot rests; supportiug links for 
said foot rests ; links wliereby said foot résts may be detacliably eonnected 
to sald pitman ; an englne arranged between the side rails of sald frame at 
the rear of the front traction wiiéel and in front of the said seat; driving 
connections for said eugine to the f orward traction wheel ; and means for 
Connecting or disconnecting said driving donnectlons, for the purpose speci- 
fled. 

20. In a structure of the class described, the eombination of the frame, 
comprising side rails eonnected by crosspieees ; a pair of traction wheels ar- 
ranged between the side rails of sald frame at the front and rear ends there- 
of ; a crank shaft arranged transversely of said frame in front of tlie rear 
traction wheel ; driving coùnections for said crank shaft to the axle for said 
rear traction wheel; mefinsiiior Connecting or disconnecting said driving con- 
nections ; a hand lever arranged between said side rails of said frame ; a 
pitman Connecting said hand lever to said crank shaft; an operator's seat 
arranged at the rear of said hand lever ; an engine arranged between the side 
rails of said frame at the rear of the front traction wheel and in front of the 
said seat ; driving connec:tions for said engine to the forward traction wheel ; 
and means for Connecting or disconnecting said driving connections, for the 
pun>ose specifled. 

23. In a structure of the class described, the eombination of the frame, 
comprising side rails eonnected by crosspieees ; a pair of traction wheels ar- 
ranged between thé side rails of said frame at the front and rear ends there- 
of ; a bifurcated hand lever;' -driving connections for said hand lever to the 
rear axle ; an operator's seat arranged at the rear of said hand lever ; an 
engine arranged between the side rails of said frame at the rear of the front 
traction wheel and in front of the said hand lever, said hand lever being 
adapted to straddle said engine in opération ; a belt rim on the side of said 
foi'ward traction wheel ; a belt pùlley on the crank shaft of said engine ; a 
driving belt ; a belt tighteher for said driving belt ; and an operating lever- 
for said tightener, for the purpose specifled. 

24. In a structure of the class described, the eombination of the frame, 
comprising side rails eonnected by crosspieees; a pair of traction wheels ar- 
ranged between tlie side rails of said frame at the front and rear ends there- 
of ; a hand lever; driving connections for said hand lever to the rear axle; 
an operator's seat arranged at the rear of said hand lever; an engine ar- 
ranged betweeh the side rails of said' frame at the rear of the front traction 
wheel and in front of the said hand lever ; a belt rim on the side of said for- 
ward traction wheel; a belt puUey on the crank shaft of sald engine; a driv- 
ing belt; a belt tightener for ^aid driving belt; and an operating lever for 
sald tightener, for the purpose specifled. 

30. In a structure of the class described, the eombination of the frame, 
comprising side rails eonnected by crosspieees; a pair of traction wheels ar- 
rangea between the side rails of said frame at the front and rear ends there- 
of ; a hand lever; driving connections for said hand lever to the rear axle; 
an operator's seat arranged at the rear of said hand lever ; an engine ar- 
rangea between the side rails of said frame at the rear of the front traction 
wheel and in front of the said hand lever ; driving connections for said eu- 
gine tO the forward traction wheel; means for Connecting or discounecting 
said driving connections ; and a third wheel detachably eonnected !o said 
frame, for the purpose specifled. 

32. In a structure, of tli?,cîass described, the eombination of the frame, 
comprising side rails eonnected by crosspieees; a pair of traction wheels ;ir- 
ranged between the side, rails of said frame at the front and rear cîhIs tliere- 
of ; a hand lever; driving connections for said hand levei' to tlie rear axle; 
an operator's seat , arranged at the rear of said hand lever ; au engine ar- 
ranged between the side rails of sald frame at the reur of the front tvriclioii 
wheel and in front of the sald hand lever, said hand lever being adapttd to 
straddle sald engine m opération; driving connections for said engine to the 
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forward traction whéel ; and means for Connecting or disconnecting said 
drlving connections, for the purpose specified. 

35. in a structure of the class descrlbed, the combination of the frauio. 
comprislng slde rails connected by crosspleces ; a pair of traction wheels ar- 
ranged between the slde rails of sald frame at the front and rear ends there- 
of; an operator's seat; an englne arrangea between the slde rails of sald 
frame at the rear of the front traction wheel and In front of the said opei- 
ator's seat; a belt rlm on the side of sald forward traction wheel; a lielt 
pulley on the crank shaf t of sald englne ; a drlving belt ; a belt tightener for 
sald drlving belt ; an operating lever for sald tightener ; and a thlrd wheel 
detachably connected to said frame, for the purpose speclQed. 

36. Tn a structure of the class descrlbed, the combination of the frame, 
comprlsing slde rails connected by crosspleces ; a pair of tractlçn wheels ar- 
ranged between the side rails of said frame at the front and rear ends there- 
of ; an operator's seat ; an englne arranged between the slde rails of said 
frame at the rear of the front traction wheel and in front of the sald oper- 
ator's seat; a belt rim on the slde of said forward traction wheel; a belt 
pulley on the crank shaf t of said englne ; a drlving belt ; a belt tightener for 
said drlving belt; and an operating lever for said tightener, for the purpose 
specified. 

38. In a structure of the class descrlbed, the combination with a frame, of 
traction wheels and motor, a hand-power drlving mechanlsm, and a foot-power 
driving mechanlsm, arranged and connected so that the car may be propelled 
either by the motor hand-power or foot-power, or any combination thereof, 
as desired. 

39. In a structure of the class descrlbed, the combination of a frame ; trac- 
tion wheels ; an englne ; drlving connections therefor to one of said traction 
wheels ; a hand lever; drlving connections therefor to one of the traction 
wheels ; and means for Connecting or disconnecting said drlving connections 
for said hand lever and englne. 

41. In a structure of the class descrlbed, the coinblnatlon of a frame; trac- 
tion wheels; an eiigine; drlving connections for said englne to one of said 
traction' wheels ; a liand lever ; drlving connections therefor to one of sald 
traction wheels : pivotally-supported foot rests ; détachable connections 
therefor to said hand lever ; and means for Connecting or disconnecting said 
driving connections. 

Other patents cited are the following: 

No. 870,058, W. S. Hover, .Tan. 7, 1908. 
No. 270,320, E. B. Linsley, Jan. 9. 1SS3. 
No. 599,912, J. McGeorge, Mar. 1, 1898. 
No. 620,586, J. Henderson, Mar. 7. 1899. 
No. 673,123, J. Henderson, Apr. 30. 1901. 
No. 678,963, G. W. Manson. .Tulv 23, 1901. 
No. 710,048, S. H. Elîls. Sept. 30. 1902. 
No. 738,559, J. W. Meiler, Sept. S, 1903. 
No. 914,347, W. S. Hovey, Slar. 2, 1909. 
No. 914,348, W. S. Hovey. Mar. 2. 1909. 
No. 914,845, M. L. Jenkius, Mav. 9, 1009. 

The facts are stated in the opinion. 

Fred L. Chappell and Otis A. Earl, for appellant. 
Paul Synnestvedt, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 
The combination çlaimed started with a raiiway motor vélocipède 
(old), in which was combined propulsion by hand and propulsion by 
187 F.— 54 
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feet. Nothing in the patent in suit introduces any novelty in the vé- 
locipède in thèse respects. 

The gasoline engine introduced by the patent in suit is a standard 
gasoline engine, and the application of the power of the engine to the 
wheel of the car is the same as in a previous vélocipède (Ellis patent 
No. 710,048), devised and intended to be used upon a railroad track. 
In this vélocipède the application of power was to the front wheel, 
driving it from the motor by means of a belt Connecting with a belt 
tightener, containing means also (practically the same means as in 
the patent in suit) whereby the foot driving or the engine driving 
means might either, one or the other, be disconnected, so that when 
one was in use the other was out of use. 

True, the Ellis invention was not built sufficiently strong to answer 
the purposes of a hand car for section men, and did not contain the 
means of propulsion by hand used in the old hand car, So that in one 
sensé it may be said that Hovey brought about a vehicle that before 
that time had not been, in that exact form, in existence, to-wit, a rail- 
road hand car adapted to the use of section men, combining means for 
propulsion by gasoline engine, in connection with propulsion by hand 
and propulsion by feet, and adaptable to the use of ail thèse means 
at the same time, or sépara tely, as the driver might wish; but after 
ail is said, there was nothing more than the adaptation of an old mo- 
tor (a gasoline engine) to an old vehicle (the hand car) in an old way 
(the Ellis vélocipède), with such re-adjustments (clearly the work of 
an intelligent mechanic) as the application of the motor to this kind 
of vélocipède made necessary. We see nothing in this that consti- 
tutes patentable invention. Hovey's work, informed as he was by 
the previous art, was mechanical adaptation. Once the combination 
of the gasoline motor to the old vélocipède was accomplished, there 
must be an end somewhere to what is patentable invention in the mère 
re-adjustments or re-adaptations of this concept. In our judgment 
that end was reached before Hovey began. 

The decree appealed from will be 

Affirmed. 
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BOGART V. STANDARD LIFE & ACCIDENT INS. CO. 
(Circuit Court, E. D. Washington, E. D. MareU 3, 1911.) 

No. 1,477. 

Insubance (§ 452*) — Accident Policy— Construction— "Passenger." 

A postal clerk, while riding in a inail car in tlie performance of his du- 
ties, is not a "passenger," within an accident policy insuring him against 
bodily injuries while riding as a passenger in or on any railvvay passen- 
ger car propelled by mechanical power, provided by a common carrier for 
passenger service, etc. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 
1174 ; Dec. Dig. § 452.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5218-5227; 
vol. 8, p. 7748.] 

At Law. Action by Charles T. Bogart against the Standard Life 
& Accident Insurance Company. On demurrer to complaint. Sus- 
tained. 

Belt & Powell, for plaintiff. 

Lindsley, MacMillan & Cône, for défendant. 

RUDKIN, District Judge. On the 26th day of September, 1907, 
the défendant insurance company issued to the plaintiff one of its 
gênerai accident policies, whereby it insured the life of one Richard 
C. Bogart— 

"against bodily injuries effected directly and Independently of ail other 
causes through external, violent, and accidentai means (suicide, sane or in- 
sane, not included), while riding as a passenger and being in or on any rali- 
way passenger car propelled by mechanical power provided by a common car- 
rier for passenger service. • • * " 

At the time of the issuance of the policy Richard C. Bogart was a 
postal clerk in the service of the United States Post Office Depart- 
ment, and on the Ist day of March, 1910, thereafter was instantly 
killed while in the discharge of his officiai duties in a mail car on the 
line of the Great Northern Railway Company between Spokane and 
Seattle, at a place called Wellington, west of the summit of the Cas- 
cade Mountains. This action was instituted by the beneficiary to re- 
cover the amount of the policy, and, the foregoing facts appearing on 
the face of the complaint, a demurrer was interposed, on the ground 
that the complaint did not state facts sufficient to constitute a cause of 
action. 

The only question presented by the demurrer is: Did the insured 
lose his life while riding as a passenger and being in or on any rail- 
way passenger car propelled by mechanical power provided by a com- 
mon carrier for passenger service ? In my opinion, he clearly did not. 

"Policies of insurance are rightfully construed most strongly against the 
insurance companies, under whose .supervision they are prepared and exe- 
cuted, and if they contain contradlctory provisions, sonie of whlch vvill work 
a torfeiture and others not, the latter will control. But while policies are 
construed strictly against the insurer, and while forfeitures are not favored 

•For other cases see same toplc & | numbbk in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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in law, yet courts cannot make new eontracts for parties, nor grant relief 
where a forfeiture has aeerued under tie plaln and unambiguous terms of 
the contract." Jump v. North Britlsh, etc., Ins. Oc, 44 Wash. 596, 87 Pac. 928. 
"The rule Is well settled that eontracts of Insurance, like other eontracts, 
are to be eonstrued according to the sensé and meanlng of the terms whlch 
the parties hâve nsed, and, if they are clear and unambiguous, their terms are 
to be taken and understood in their plaln, ordlnary, and popular sensé." Im- 
périal Flre Ins. Co. y. CooS County, 151 V. S. 452, 14 Sup. Ct. 379, 88 L. 
Sd. 231. 

Applying this rule to the case at bar, it seems manifest that a postal 
clerk does not ride on a train as a passenger, within the common and 
ordinary raeaning and acceptation of that term, and that a mail car is 
not a railway passenger car provided by a common. carrier for pas- 
senger service. 

In Wood V. General Accident Ins. Co. (C. C.) 156 Fed. 982, the lan- 
guage of the policy was "while actually riding as a passenger in or on 
any regular passenger conveyance provided by a common carrier," and 
it was held that a postal clerk was not a. passenger within the meaning 
of the contract of Insurance. The judgment in that case was affirmed 
on writ of error by the Circuit Court of Appeals fdr the Third Cir- 
cuit. 160 Fed. 926, 88 C. C. A. 108. In the latter opinion, after quot- 
ing the language of the policy, the court said: 

"As thèse words are ordinary words, the meanlng of whlch is plaln, they 
should, of course, be understood and applied accordlngly ; and that a mail 
clerk at work in a mail car is not, In common comprehensiçn, 'actually riding 
as a passenger in or on any regular passenger conveyance,' cannot, we think, 
be reasonably questloned. This being se, neither the argument of counsel wlth 
relation to the loeus contractus, nor their discussion of caSes against carriers 
for Personal Injuries, need be consldered. We are clearly of opinion that the 
court below put the proper construction (If construction It may be termed) 
upon the policy sued on, and therefore its judgment is afHrmed." 

The fact that the insurance Company knew that the insured was a 
Tailway postal clerk at the time of the issuance of the policy is not 
material. It might well be argued f rom that fact that the policy was 
intentionally thus framed to exclude the insured from its protection 
while thus employed. Itmay be that a mail clerk or an express mes- 
senger is a passenger for some purposes as between himself and the 
carrier; but it does not follow from this that he is a passenger for 
ail purposes, or a passenger within the meaning of a contract of in- 
surance. The insurance of a passenger while ridîng on a railway 
passenger car provided for passenger service is one thing ; the insur- 
ance of a railway mail clerk while in the discharge of his officiai du- 
ties in a mail car on a moving train is an entirely différent thing. 

The demurrer is therefore sustained. 
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DANCIGER et al. t. STONE et al. 

(Circuit Court, B. D. Oklahoma. November 22, 1909.) 

No. 1,016. 

1. Commerce (§ 60*)— Iktebstate CostMEucE—LiQroRS— State Statutes. 

Snyder's Comp. Law.s Oklaliouia 1909, § 4180, making it unlawful for 
any person to niatiufaeture, ssll, give away, or otherwise furnlslu except 
as provided in the act, any intoxieating liquor.s or Imitation tliereof or 
substitute tlierefor, or to ship or in any way convey sucli îiquor, etc., and 
gess. Laws Okl. 1907-08, p. 605, c. 69. art. .3, §§ ô, 6, providing foi- searcli 
and seizure of liquors within the state, lias no application to liquors 
transported in interstate commerce into the state while remaining in the 
hands of the carrier for delivery to bona fide consignées, on shipments 
with draft attaehed to the bill of lading, etc. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 60.*] 

2. Courts (§ 508*)— Injunction— Fedeeal Courts— Juhisdiction-State Of- 

PICEKS. 

Since Ses.s. Laws Oklahoma 1907-08, p. 605, c. 69, art. 3, |§ 5, 6, pro- 
viding for th'e search and seizure of intoxieating liquors unlawfuUy held 
and handled within the state, does not apply to liquors transported into 
the state in interstate commerce while remaining in the hands of the car- 
rier and before delivery to the consignée, ofiicers seizing such liquors are 
not proteeted by such act, and hence a fédéral injunction restrainiug the 
enforcement of the search and seizure vcarrants by such oilicers as to such 
liquors was not a violation of Rev. St. § 720 (U. S. Comp. St. 1001, p. 581), 
providing that injunction shall not be granted by any United States court 
to stay proceedings in any court of the state except when authorized by 
law relating to bankruptcy proceedings. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1430; Dec. 
Dig. I 508.* 

Enjoining proceedings In state courts, see note to Garner v. Second Nat. 
Bank, 16 C. O. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 575; 
Board of Com'rs v. Travelers' Ins. Co., 63 C. C. A. 473.] 

3. Equity (§ 65*)— Maxim— "Clean Hands." 

ÎTie maxim, "Ile who cornes into equity must corne with clean hands." 
expresses rather a principal of inaction than of action, and nieans that 
equity refuses to lend Its aid to one seeking its active interposition who 
has been guilty of unlawful or Inéquitable conduct in the matter in re- 
lation to which he seeks relief. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 18.5-187 ; Dec. Dig. 
§ 65.* 

For other définitions, see Words and Phrases, vol. 2, p. 1219.] 

4. Equity (§ C5*)—Injunction— "Clean Hands." 

Snyder's Comp. Laws Oklahoma 1909, § 4180, makes It unlawful for any 
person to manufacture or sell intoxieating liquors or to ship or in any 
way convey such Iiquor from one place within the state to another place 
therein, except the conveyance of a lawful authorized purcliase or to so- 
licit the purchase or sale of any such liquors, either in person or by sign, 
circular letter, card, priée list, advertisement, or otherwise, or to dis- 
tribute, publish, or display any advertisement, sign or notice wliere any 
such Iiquor may be manufactured, bartered, sold, given away, or otherwise 
furnish or hâve possession of any such Iiquor with intention of violating 
the provisions of the act. Such act was passed pursuant to a constltu- 
tional provision in accordance with the enabling act under which the state 
was admitted, requiring that the manufacture and sale, giving away, or 
otherwise furnishing, except as provided, of intoxieating liquors within 
parts of the state, which had previously constituted Indian re.servations, 
should be prohibited for 21 years and until the people shall otherwise pro- 

•For other cases see same topic & § nUMbes In Dec. & 'Xm. Digs. 1907 to date, & Hep'r Indexes 
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vide by amendment to the Constitution or proper state législation. TTrhl 
that, slnce such act prohlbited the advertising or solieiting wlthin tlie 
state the sale of Intoxlcatlng liquors, whether manufactured therein or 
net, a nonresident liquor dealer obtalulng orders for liquor In Oklahonia 
by nieans of advertisements sent through the mails to prospective piir- 
ehasers within the state violated the law, and hence did not come into 
equity with clean hands so as to entltle hini to an Injunctlon restraining 
the state ofiicers froni executing search and seiznre warrants with réf- 
érence to liquor shipped into the state to customers obtained pursuaut to 
such method ou the theory that the liquors constituted Interstate com- 
merce. 
[Ed. Note. — For other cases, see Equity, Dec. Dlg. § 65.*] 

Tn Equity. Suit by Dan Danciger and others against S. W. Stone 
and others. Application for temporary injunction denied, and re- 
straining orders dissolved. 

E. H. Busiek, for complainants. 
Fred S. Caldwell, for respondents. 

CAMPBELL, District Judge. On April 30, 1909, complainants filed 
their bill in this court against the superintendent of the state agency, 
James King, sheriff of Hughes county, 0kl., Attie Roberts, chief of 
police of Holdenville, Hughes county, Okl., the sheriflf of Choctaw 
county, Okl., and the sheriff of McClain county, Okl., in which it ap- 
pears that the complainants are nonresidents of this state, that the de- 
fendants are résidents of the state, and that the amount in controversy 
exceeds the sum of $2,000, exclusive of interest and costs. They al- 
lège that they are shippers of liquor, having theif principal place of 
business in Kansas City, Mo., and having customers residing in vari- 
ous States, including Oklahoma; that by the use of the United States 
mail they send out advertising matter and circulars, and receive from 
citizens of Oklahoma orders of alcoholic liquors, to be sent them by 
freight, the price to be paid after arrivai of the goods, the method 
being what is known as "shipper's order," or "sight draft with bill of 
lading attached" ; that ail liquors shipped are shipped under bona fîde 
orders received by them in Kansas City from customers in Oklahoma. 
The bill further allèges : 

"That complainants do not make shipments into the state of Oklahoma in 
order that the same should be there imlawfully sold, or given away, nor were 
the liquors by the complainants or hy any agents of the complainants kept lij 
the state of Oklahoma. or kept at any point in said state for the purpose of 
selling the same or giving the same away. In the event that the consignée 
does not pay the draft sent to the bank, and take up the bill of lading, for 
his shipnient. the goods as directed by the bill of lading are ordered returned 
to Kansas City, and in no case is any shipment sent out to one person there 
allowed to be turned oyer or delivered to any other person. Ali bills of lad- 
ing contain tlie instructions to return in 10 days if not delivered." 

They further allège that the défendants, in excess of their authority 
as ofiicers of the \a.w, hâve wrongfuUy seized from the dépôts at vari- 
ons points named within the Eastérn district of Oklahoma certain 
shipments of liquor vvhile the same were in thé hands of the carrier 
and before delivery to the consignée, the samè being plainly marked 
with the name of the consignée. It is further alleged : 

•For other cases see same topic & § numbeb In Pec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Complainants further state that they hâve in the past suffered harass- 
meiit, great loss, and inconvenience by reason of the fact that public officers 
in the Eastern district of Olilahoma, who are not learned in the law, hâve, in 
excess of their anthority as officers, seized-goods consigned by thèse com- 
plainants while still in the hands of the carrier and still articles of interstate 
commerce; that they are still constantly subjected to sueh interférence de- 
siiite the fact that they hâve sent to ail sherifïs and public officers copies of 
the rulings of courts of compétent Jurisdiction in regard to the illegallty of 
such seizures; that their business is being seriously iujured by reason of de- 
lays in delivery due to the above cause and threats of seizure by said officers. 

"Complainants further show that the défendants and each of them are 
threatening to continue, and unless restrained by an order of this honorable 
court will continue, to advise, instruct, direct, ald, and abet in makiug, and 
will malie seizures of said liquovs while in the hands of the carriers, shipped 
l)y the complainants into the state of Oklahoma by the 'shlpper"s order,' 'or- 
der notify,' or 'sight drnft and bill of lading' metliod, as above described, and 
will continue advislng and niaking seizures of such liquors vvhen in the opin- 
ion of the officers such liquors so shipped are not intended for the Personal 
use of the consignée, or in their opinion the consignée expects to sell 
sanie. * * * 

"Oomplainants further show that, unless said défendants be restrained by 
an order of this court as hereinafter more fully prayed for, an irréparable In- 
jury will be inflicted upon the business of complainants in carrying on inter- 
state commerce under the protection of the United States Constitution as 
shown above, and for which action at ]&w will furnish no adéquate relief and 
an attempted resort to an action at law would resuit in a multiplicity of suits 
and vexatious and expensive litigatlon." 

Complainants pray that défendants shall be required to restore liq- 
uors already seized, and enjoined from niaking further seizures, and 
for leave to supplément this proceeding from time to time, to bring 
in other persons who shall unlawfully seize goods so consigned by 
complainants. 

Restraining orders were issued and time set for hearing upon mo- 
tion for temporary injunction, of vi^hich notice was given the défend- 
ants. At the hearing upon the temporary injunction on May 15th last, 
the défendant Stone appeared, and having answered, and complain- 
ants not desiring to further proceed against him, the restraining order 
as to him was dissolved. The défendants King, Roberts, sheriff of 
McClain county, and sherifï of Choctaw county, appeared neither in 
person nor by counsel. As to them, the order of temporary injunction 
was entered, also granting leave to complainants to apply to the court 
from time to time to make parties défendant hereto other public of- 
ficers in the Eastern district of Oklahoma, who shall seize or interfère 
with goods consigned by complainants herein while still in the hands 
of the carrier. By supplemental bills filed on October 16th and 26th 
the following persons were made parties to this proceeding, restrain- 
ing orders issued against them, and the hearing for temporary injunc- 
tion set for November Ist, to wit: SherifF of Bryan county, the chief 
of police of Vinita, Craig county, the chief of police of Tahlequah, 
Cherokee county, sheriff of Tulsa county, the sheriff of Murray 
county, the sheriff of Stephens county, and the sheriff of Pontotoc 
county. At the hearing on the temporary injunction as to the défend- 
ants in the supplemental bills, they appeared by their attorney, Fred 
S. Caldwell, and the following stipulation of counsel was entered into, 
as to the facts in this case, to wit : 
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"That ail selzures referred to In complàlnants' bill and àboufc whîch com- 
plalnants are complalnlng were made under and pursuant to search and sel- 
zure warrants issued out of the state courts of compétent jurisdlction under 
and pursuant to the provisions of sections 5 and 6, article 3, of chapter 69 of 
the Session Laws of 1907 and 1908 of the state of Olvlahoma. And it Is fur- 
ther stipulated and agreed that the relief which the complàlnants herein are 
seeking is that the défendants herein be enjoined from executing such search 
and seizure warrants so issued by said state courts under and pursuant to 
sections 5 and 6, article 3, of said chapter 69 of the Session Laws of 1907 and 
1908 of the state of Olîlahoma, and prosecuting the same, In ail cases where 
the exécution of such search and seizure warrants nécessitâtes the taking and 
seizlng of intoxloating liquors shipped into the state of Oklahoma by the com- 
plàlnants herein througb Interstate commerce, where such Interstate ship- 
ments of Intoxicating liquors are In the hands of the Interstate carrier and 
prior to the delivery thereof by the Interstate carrier to the consignée at the 
point of destination In the state of Oklahoma under the terms and provisions 
of the contract of Interstate shipment." 

Two principal grounds are urged by the défendants now before the 
court why the temporary injunction should not issue: First, that it 
is in effect enjoining a state court contrary to section 720, Rev. St. 
(U. S. Comp; St. 1901, p. 581); and, second, that, as the complainants 
allège in their bill that the orders are secured by circulars and adver- 
tisemeijts sent into Oklahoma, it therefore appears that they are vio- 
lating the laws of the state, and hence do not corne into this court of 
equity with clean hands. Section 720, Rev. St., is as foUows : 

"The writ of injunction shall not be granted by any court of the United 
States to stay proceedings In any court of à. state, except in cases where such 
injunction may be authorized by a law relatlng to proceedings in bauk- 
ruptcy." 

Sections 5, 6, art. 3, c. 69, p. 605, Sess. Laws 0kl. 1907-08, referred 
to in the stipulation, provide that any judge of the district or county 
court or justice of the peace, upon showing of probable cause, may is- 
sue search and seizure vi'arrants directed to any officer of the county 
to seize liquors under certain circumstances therein mentioned, pro- 
vide for hearing as to whether such liquors are being unlawfully held 
and handled, etc., and by the stipulation it appears that the seizures 
herein complained of were made by the défendants under and pursu- 
ant to such search and seizure warrants. 

In the récent case of Adams Express Company v. Kentucky, 214 U. 
S. 318, 29 Sup. et. 633, 53 L. Ed. 972, Mr. Justice Brewer, reviewing 
the authorities, has tersely stated the law as to a number of questions 
relating to Interstate commerce in liquors which that court has had 
occasion to consider. He says : 

"Liquor, however obnoxious and hurtful It may be In the judgment of 
many, Is a recognized article of commerce. Equally well established is the 
proposition that the right to send liquors from one state into another, and the 
act of sendlng the same, is Interstate commerce, the régulation whereof has 
been committed by the Constitution of the United States to Congress, and 
hence that a state law which dénies such a right, or substantially interfères 
with or hampers the same, is in confllct with the Constitution of the United 
States. That the ti-ansportation is not complète until delivery to the con- 
signée Is also settled. In Rhodes v. lowa, 170 U. S. 412 [18 Sup. Ct. CU4, 42 
L. Ed. 1088], It was held that the Wllson act was not intended to and did not 
cause the power of the state to attach to an Interstate commerce shiptucnt 
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whilst the merchandtse was in transit under such shipment, and untll Its ar- 
rivai at the point of destination and delivery there to tlie consignée." 

The statute of Kentucky Justice Brewer was then considering is as 
f oUows : 

"Any person who shall lend, glve, procure for, or furnish spirituous. vinous, 
or malt liquors, or any mixture of eltlier, knowingly, to a person wlio is an 
inebriate or in the habit of becomlng intoxleated or drunk by the use of any 
such liquors, or wlio shall suft'er or permit any such person to drink any such 
liquofs in his barroom, saloon, or upon the premises under his control, or in 
his possession, shall be flned for each offense fifty dollars. * » * " 

One Tharp, a résident of Kentucky, bought and paid for liquor 
from liquor dealers in Tennessee and Indiana, and had the same 
shipped to himself in Kentucky, via Adams Express Company's line. 
Tharp was in the habit of becoming intoxicated, and the agent of the 
express company knew this fact when he delivered the liquors. The 
Company was indicted and convicted under the statute, and appealed 
the case to the Suprême Court. Regarding the statute, Justice Brewer 
says: 

"This législation is In the exercise of the police power, whlch, generally 
speaking, belongs to the state, and is an attempt in virtue of that power to 
directly regulate commerce, but, in case of conJlict between the powers 
claimed by the state and those which belong exclusively to Congress, the for- 
mer must yield, for the Constitution of the United States and the laws made 
in pursuance thereto are the suprême law of the land. Section 5258 of the 
Eevised Statutes of the United States [U. S. Comp. St. 1901, p. 3564] provide: 
'Every railroad company within the United States is hereby authorized to car- 
ry upon and over Its road ail passengers, freight, and property on their way 
from any state to another state, and to receive compensation therefor.' 
* * * In Atlantic Coast Line Railroad Company v. ^Vharton, 207 U. S. 328 
[28 Sup. et. 121, 52 L. Ed. 230], it was declared that any exercise of state au- 
thority, in whatever form manifested, which directly régulâtes Interstate com- 
merce, is répugnant to the commerce clause of the Constitution. In Adams 
Express Company v. Kentucky, 206 U. S. 129 [27 Sup. Ct. 600, 51 L. Ed. 987], 
'the testimony showed that a package eontaining a gallon of whiskey was 
shipped from Cincinnati, Ohlo, to George Meece, at East Bernstadt, Kentucky. 
The transportation was therefore one of Interstate commerce, and within tlie 
exclusive Jurisdiction of Congress. The Kentucky statute is obviously an in- 
tent to regulate Interstate commerce. That is hardly questioned by the Court 
of Appeals, and is beyond dispute by the décisions of this court.' Clearly 
within the cases above stated, the statute before us as applied to transporta- 
tion from state to state cannot be sustaiued." 

T have quoted at length from this décision because it covers so 
tersely and comprehensively the law relating to this subject. Under 
the facts as stipulated in this case, the shipments seized were still in the 
hands of the carrier, were interstate commerce, and had not become 
subject to the laws of the state. If it be contended that in enacting 
the search and seizure laws referred to the Législature intended that 
they should apply to such interstate commerce, then the answer is 
that, to that extent, the law is invalid, because it is made to apply to a 
subject within the exclusive jurisdiction of Congress. If, on the other 
hand, it is contended that such was not the intention of the Législa- 
ture, then the state courts are exceeding the law in issuing such search 
and seizure warrants. They are in my judgment no protection to the 
officer who seeks by them to justify his acts thereunder, and to enjoin 
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hîm frôm cicécuting them is not a violation of section 720 of the Re- 
vised Statutes. The authority of the State does nôt attach to ship- 
ments of the character involved in this case nntil the delivery to the 
consignée. The prohibitory law is leveled at the manufacture, sale, 
bartering, giving away, or othervvise furnishing of liquors vvithin the 
State, and under the Wilson act (Act Aug. 8, 1890, c. 728, 26 Stat. 313 
[U. S. Comp. St. 1901, p. 3177]) such liqjors are subject to the law 
immediately upon delivery to the consignée, but not before. 

But the défendants contend that, even though a case be presented 
ordinarily cognizable in a court of equity, in this instance the com- 
plainants hâve precluded their relief by not coming into the court with 
clean hands, and invoke the maxim : "He who cornes into equity must 
corne with clean hands." "This maxim expresses rather a principal 
of inaction than one of action. It means that equity refuses to lend its 
aid in any manner to one seeking its active interposition, who has been 
guilty of unlawful or inéquitable conduct in the matter with relation 
to which he seeks relief." 16 Cyc. 144. With regard to cases like this, 
where the défendant in the suit where the maxim is invoked is in no 
way affected by the wrongdoing, it is said : 

"But we hâve already seen that relief has been refused in many cases wliore 
the défendant was not concenied. either as victim or participant in plalntiff's 
misconduct, but vvliere the granting of relief wonld permit plaintiff, some- 
times very Indirectly, to gain an advantage through a wrong pei'petrated 
against a third person or agaiust the public. The maxim itself itself affeets 
the équitable relations between tlie parties wherever iilaintiff's niisrondnct is 
in any way involved in the sub.leet-niatter of litigation, * » » Finally, It 
lias been said that the maxim refers only to willfnl misconduct, but this can 
mean no more than frce and deliberate action with kuowledge of the facts. It 
does not require eonsciousness of the Illégal or immoral nature of the act." 10 
Cyc. 148. 

Défendants contend that the complainants by the very allégations of 
their bill hâve brought themselves within the purview of the maxim. 
Complainants allège in their bill : 

"That they are dealers in alcoholie liquors and hâve their principal offices 
and place of business in the city of Kansas City, state of Missouri, and that 
they bave built up and now enjoy a lucrative business in tlie sale of such liq- 
uors, consisting in a large part in the sale thereof to customers residiug out- 
slde of the state of Missouri, includîng customers iu the state of Oklahoma. 
* * • That the détails of the transactions of tliis cliaracter they make in- 
to the state of Oklahoma are as follows: Complainants by tlie use of the 
TTnited States mails send out advertising matter and eirculars, and receive 
frora citizens of Oklahoma orders for alcoholie liquors to be sent to thetn by 
freight, the priée to be paid after arrivai of the goods." 

By the act of Congress known as the "Oklahoma Enabling Act" 
(Act June 16, 1906, c. 3335, 34 Stat. 267), pursuant to which the state 
of Oklahoma was r.<imitted into the Union, the constitutional conven- 
tion was required to incorporate the following provision in the state 
Constitution : 

"That the manufacture, sale, barter, giving away, or otherwise furnishing. 
except as hereinafter jjrov.-ded, of iiitoxicating liquors within tliose parts of 
said state now known as the Iiidian Territory and the Osage Intlian Iteserva- 
tion, and within any other parts of said state whicli existed as Indinu réser- 
vations ou the tirst day of .lanuary, l!)0(j, is prohibited for a period of tweuty- 
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one years from tlie date of the admission of sald state fnto the Union, and 
tliereafter until the peoiile of said state shall otherwise provide by aniend- 
tnent of said constitution and proper state législation. Any person, Indlvld- 
ual or corporate, who shall manufacture, sell, barter, give away, or otherwise 
furnlsh any Intoxlcatlng liquor of any klnd, including béer, aie, and wine, con- 
trary to the provisions of this section, or who shall within the above de- 
scribed portion of said State, advertise for sale or solicit the purcliase of any 
such liquors * * * ghall be punished on conviction thereof, by fine not 
less than flfty dollars and by imprîsonment not less than thirty days for each 
offense." .,^,. ._ _,^_^^, ,,„j,,.^, ..;,. .s-; ■ 

This was accordingly made a constitutional provision, and by fur- 
ther provision of the enabling act became immediately enforceable in 
the courts of the state upon its admission. The provision as incor- 
porated in the Constitution was by vote of the people made to apply 
to the entire state. Thereafter, the state Législature passed an act 
providing in part as follows : 

"It shall be unlawful for any person, individual or corporate, to manufac- 
ture, sell, barter, give away or otherwise furnish, except as in this act pro- 
vided, any spirituous, vlnous, fermented, or malt liquors or any Imitation 
thereof. or substitute therefor ; or to manufacture, sell, barter, give away, or 
otherwise furnish any liquors or compounds of any kind or description what- 
soever, whether medleated or not, which contain as much as one-half of one 
per centum of alcohol, measured by volume, and which is capable of being 
used as a bovei'îige, except préparations compounded by any licensed phar- 
macist, the sale of which wouid not be subject to the payment of the spécial 
tax required by the iaws of the United States ; or to ship or in any way con- 
vey such liquor from one place within this state to another place therein, ex- 
cept the conveyance of a lawful purchase as herein authorized ; or to solicit 
the purchase or sale of any such liquors, either in person or by sign, clreular, 
letter, card, price list, advertlsement, or otherwise, or to distribute, publish or 
display any advertlsement, sign or notice where any such liquor may be man- 
ufactured, bartered, sold, glven away, or otherwise furnish or to hâve the 
possession of any such liquors with the intention of violating any of the pro- 
visions of this act. A violation of any provisions of this section shall be a 
misdemeanor, and shall be punished by a fine of not less than flfty dollars 
nor more than five huudred dollars and by imprîsonment for not less than 
thirty days nor more than six months." Snyder's Comp, Laws 1909, § 4180. 

Lt is urged that the above provisions do not extend or apply to the 
sending of circulars and advertisements through the mails, and that 
to so apply them would be in contravention of article 1, section 8, of 
the United States Constitution, granting to Congress the power to 
establish post offices and post roads. The manifest intent of Congress 
in requiring the insertion of the foregoing provision in the state Con- 
stitution was to prevent so far as might lawfully be done the use of 
intoxicating liquors as a beverage in that portion of the new state 
which had formerly been Indian country, and in which, therefore, a 
large percentage of the citizens would be Indian. Congress had there- 
tofore controlled the matter by direct législation. It was conceding 
this control to the state, but in doing so imposed the condition that such 
a prohibitory provision should be made a part of the state Constitu- 
tion. While it is true that it is now to be considered as a state con- 
stitutional provision, rather than an act of Congress, it is none the 
less the duty of the court to consider it in the light of this législative 
history, and give to it ail the force to which its terms entitle it, not 
inconsistent with the fédéral Constitution. The manufacture, sale, 
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barter, gîvîng- away, etc., referred to must take place within the state 
to corne within the terms prescribed. The right, therefore, of a citi- 
zen of the State to purchase Hquof without the state, and hâve it 
shipped into the State for his own use, was in no way afifected. It 
placed the interstate commerce in such Hquors between Oklahoma and 
other' States on the same basis as that of other states having such pro- 
hibitory législation since the passage of the Wilson act (36 Stat. 313). 
The penalty is not only imposed upon the manufacture, sale, etc., of 
the Hquor, but also upon one who shall advertise for sale or solicit the 
purchase of any such liquors. The act prohibited in the latter provi- 
sion is the advertising or soliciting the purchase of any intoxicating 
liquor, including béer, aie, or wine, w^ithin the prohibited territory ; 
not only that manufactured and sold vi^ithin the state, but, as well, 
that for sale in other states. This is the construction given this con- 
stitutional provision and the act of the Législature pertaining thereto 
by the Suprême Court of this state (State v. State Capital Co. [0kl. ] 
103 Pac. 1031), and in my judgment was so intended when prescribed 
by Congress. 

In Delamater v. South Pikota, 205 U. S. 93, 37 Sup. Ct. 447, 51 L. 
Ed. 734, the Suprême Court held that since the enactment of the Wil- 
son law, which expressly provides that intoxicating liquors coming 
into a state, after delivery, should be as completely under the control 
of the state as though manufactured therein, the owner of intoxicating 
liquor in one state cannot, under the commerce clause of the Constitu- 
tion, go himself or send his agent into another state, and, in défiance 
of its laws, carry on the business of soliciting proposais for the pur- 
chase of such liquors, and that, although the state may not forbid a 
résident therein from ordering for his own use intoxicating liquors 
from another state, it may forbid the carrying on within its borders of 
the business of soliciting orders for such liquors, although such orders 
may only contemplate a contract resulting from final acceptance in 
another state. In this Delamater Case a traveling salesman for a liq- 
uor firm in St. Paul, Minn., was soliciting orders in South Dakota 
from résidents of that state in the nature of proposais to be accepted 
by that firm in Minnesota, and, when accepted, to be shipped to the 
purchaser in South Dakota. The law of South Dakota imposed an 
annual license charge upon the business of selling or offering for sale 
intoxicating liquors within the state by any traveling salesman who 
solicits orders by the jug or bottle in less than five-gallon lots. The 
violation of the statute was made a misdemeanor, punishable by fine or 
imprisonrnent. Delamater was arrested for violating this law, and 
defended on the theory that the law was in violation of the commerce 
clause of the Constitution. The Suprême Court held it was not in 
violation of the commerce clause and announced the doctrine above 
referred to. In this case, after referring to the case of Nutting v. 
Massachusetts, 183 U. S. 553, 33 Sup. Ct. 338, 46 L. Ed. 334, and 
other cases, wherein state statutes prohibiting the solicitation within 
the state of proposais for contracts of insurance to be accepted with- 
out the state by unauthorized insurance companies were held valid, the 
court say : 



DANCIGBE r. STONB 861 

"As we liare seen, the rlght of the statcs to prohlblt the sale of llquor wlthln 
thelr respective jnrlsdictlons In and by vlrtue of the régulation of commerce 
embodled In the Wilson act Is absolutely applicable to Uquor shlpped from 
one State Into another, after dellvery, and before the sale in the original pack- 
age. It follows that the authority of the state, so far as the sale of Intoxica- 
tlng liquors within their borders Is concemed, Is just as complète as is thelr 
rlght to régula te wlthln thelr jurisdlctlon the making of contracts of Insur- 
ance. It hence must be that the authority of the states to forbid agents of 
nonresldent Uquor dealers from coming wlthln thelr borders to solieit con- 
tracts for the purchase of Intoxlcating liquors, which otherwlse the citizen 
of the State would not bave thought of making, must be as complète and ef- 
flcaclous as Is such authority in relation to contracts of Insurance, especially 
In View of the conceptions of public order and social well-belng which it may 
be assumed lie at the foundatlon of régulations concerning the traffic in Uq- 
uor." 

If complainants may be prohibited from soliciting sales of liquor in 
Oklahoma either personally or through agents, it foUovsrs that they 
may be prohibited from effecting such solicitation in any manner. It 
is none the less a solicitation of a purchase because it is done by ad- 
vertisement, circular, or letter, rather than in person or by an animate 
agent. So that, even though we leave out of account the statute which 
uses the words "sign, circular, letter, card, price list, or advertise- 
ment," such acts would come within the meaning of the term "solieit." 
If the complainants had secured thèse orders through solicitation by 
one of their salesmen in Oklahoma, that would hâve been a clear vio- 
lation of the law, and so connected with the subject-matter of this liti- 
gation as, in my judgment, to bring them within the maxim. If with- 
out the use of the mails they had personally come into the state and 
distributed the advertising matter and the circulars referred to in their 
bill, that would hâve been a violation of the constitutional provision 
and of the state law, and, if the orders had been thus obtained, they 
would not be in this court with clean hands. Does the fact that they 
were sent by mail from points without the state change the character 
of the transaction? In Zinn v. State (Ark.) 114 S. W. 227, the follow- 
ing state statute was involved: 

"It shall be unlawful for any liquor dealer, firm, or corporation engaged in 
the sale of intoxlcating liquors in this state to in any manner through agents, 
circulars, posters, or newspaper advertisements, solieit orders for such sales 
of intoxlcating liquors In any territory of this state wherein it would be un- 
lawful to grant a license to make such sales." Laws 190T, ». 327, § 1. 

Section 2 of the act provided penalties for violation thereof. The 
défendant was a liquor dealer in Little Rock, Ark., where it was law- 
ful to sell liquor. He sent, through the mail, a circular advertising his 
business, inclosed in an envelope addressed to J. V. Ryan, at Perry, 
Ark., where it was unlawful to sell liquor. He was tried and convicted 
for a violation of the statute, and appealed to the Suprême Court of 
the state. It was there said: 

"The statute is a valid exercise of the police power of the state, and does 
not confllct in any particular with the power of Congress 'to establlsh post of- 
fices and post roads' and 'to deslgnate what shall be carrled by and what ex- 
cluded from the United States mails.' Congt. U. S. art. 1, sec. 8; EJx parte 
Jackson, 96 U. S. 727, 24 L. Ed. 877. The statute does not relate to that Rub- 
ject at aU. It simply prohibited the soliciting of orders for the sale of Intox- 
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icatlng liquors In territory where the sale of Such liquors Is prohibited. The 
gravaœen of the offense Is the soliciting of the orders for the sale. It mat' 
ters not how the eircular for that purpose reaches the prohibited territory, 
and the statute does not undertalie to designate or eondemn the manner by 
whieh the clrculars may be carried into or exeluded from the prohibited ter- 
ritory. It is the présence of the clrculars there for the unlawful purpose of 
soliciting that the statute denounces and prohibits. not the method by which 
they may' be conveyed there or distrlbuted. Had the statute inade the use of 
the United States mail for sendlng clrculars into districts where the sale of 
intoxicating liquor is prohibited the crime, then the argument of the learued 
counsel for appellant would be sound. But, as such is not the case, hls con- 
tention cannot be sustalued." 

As said by the Arkansas court, it is the présence of the clrculars 
there for the unlawful purpose of soliciting that the statute denounces 
and prohibits, not the method by which they may be so conveyed there 
or distributed. That the complainants instead of personally distribut- 
ing thèse circulars and advertisements make the United States mail 
the agent by which they do so is, in my judgment, none the less a vio- 
lation of the law, if not in letter, at least in the spirit intended by Con- 
gress when it imposed the constitutional provision referred to. "Since 
there must always be a principal, one is such who does the criminal 
thing through an innocent agent while personally absent." 1 Bishop's 
New Criminal Law, p. 398. While the fact that complainants are not 
within the state may defeat the jurisdiction of the state courts to pun- 
ish them for the violation of the law involved in the solicitation ef- 
fected by the circulars and advertisements sent by mail into the state, 
they hâve by their acts, as confessed by their bill, donc that which the 
laws of the state and Congress, by the enabling act, hâve condemned, 
and now ask the court to protect thèse shipments which are confess- 
edly the fruit of such acts. They do not therefore corne into court 
with clean hands, and cannot therefore invoke the aid of a court of 
equity. 

The prayer for temporary injunction will be denied, and the re- 
straining orders will be dissolved. It is so ordered. 



UNITED STATES v. SHOCK, County Treasurer. 

(Circuit Court, E. D. Oklahoma. January 10, 1911.) 

No. 1,202. 

1. Taxation (§ 181*)— Lands— Exemption fbom Taxation— Construction of 
Statutes. 

Under Act Aprll 26, 1906, c. 1876, § 19, 34 Stat. 144, relating to allotted 
lands of the Five Civlllzed Tribes of Indians, and provldlng that "àll 
lands upon which restrictions are removed shall be subject to taxation 
and the other lands shall be exempt from taxation as long as the title 
remains in the original allottees," and Act May 27, 1908, c. 199, § 4, 35, 
Stat. 313, which provides that "ail lands from whieh restrictions hâve 
beeii or shall be removed shall lie sub.lect to taxation and ail other civil, 
burdens as though It were the property of other persons than allottees of 
the Five Oivilized Tribes," thé exemption from taxation does not exist 

•For other cases see same topie & § numbeb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 



TJNITEP 8TATK8 V. 8HOCK iB63 

any longer, In any case, than the time during which the land is inalién- 
able. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 181. •] 

2. Ikdians {§ 15*) — Taxation (§ 181*) — Lands— Land.s or Ciîeek Minobs. 

The provision of section 4 of the original agreement with the Creek 
Indians approved March 1, 1901 (Act March 1, 1901, c. 676, 31 Stat. 863), 
that "allotments for any mlnor * * * sball not be sold diiriiig bis 
minority" was not repealed by the supplemental agreement approved 
June 30, 1902 (Act June 30, 1902, c. 1323, 32 Stat. 500) and until such 
minor allottees, whether Indians or freedinen, attain their inajority, 
their lands both homestead and surplus are inaliénable and nontaxable. 

[Ed. Note.— For other cases, see Indians, Dec. Dig. § 15 ;* Taxation, 
Dec. Dig. § 181.*] 

3. Taxation (§ 181*)— L.\.nds— Inheeited Lands. 

Act April 26, 1906, c. 1876, § 22, 34 Stat. 145, which provides that the 
adult heirs of any deceased Indian of either of the Five Civilized Tribes 
whose sélection liad been niade or to whoin a deed or patent had beeu 
Issued prior to his death niight sell and convey their interest in the 
lands, and that In case there were both adult and minor heirs the niinors 
might join in such sale by guardian, in case of heirs, who are full blood 
Indians however, the conveyances to be sub.leet to approval by the Sec- 
retary of the Interlor, had the effect of removing the restrictions on 
aliénation imposed by section 19 of the act on lands allotted to Indians 
of the full blood on their descent to either adult or minor heirs of les» 
thàn full blood, and on such descent the lands become aliénable and 
therefore taxable. As to the lands Inherited by full bloods, ho.wever, the 
provision requirlng the approval of the Secretary to their aliénation, 
construed in connection with other provisions of the act, had the effect 
of continuing the restriction as to inherited lands until removed by subr 
sequent législation, and such lands are not subject to taxation. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 181.*] 

4. Taxation (S 181*) — Lands— Lands Inhebited by Freedsien. 

Act April 21, 1904, c. 1402. 33 Stat. 204. which removes ail restrictions 
on the aliénation of surplus lands allotted to freedmen who are members 
of either of the Five Civilized Tribes "except minors," does not refer to 
freedmen allottees who were minors at the time of the passage of the 
act and continues tlie restriction as to tbem after they attain their ma- 
jority but to minors as a class, and the exception ceases to be effective 
on their majority. As applied to lands inherited by freedmen, except 
homesteads, ail such lands whether inherited from an Indian or a freed- 
man ancestor, adult or minor, become aliénable and taxable if the heir 
Is an adult or when he attains his majority. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 181.*] 

In Equity. Suit by the United States against Elmer Shock, Coimty 
Treasurer of Okmulgee county, Okl. On demurrer to bill, sustained 
in part, and overruled in part. 

William J. Gregg, U. S. Atty. 

Joe S. Eaton, Co. Atty., for défendant. 

CAMPBELL, District Judge. On November 11, 1909, the govern- 
ment filed its bill against the défendant, county treasurer of Okmulgee 
county, this state, praying an injunction restraining and enjoining 
him from ofifering for sale or selling any of the lands described in a 
certain schedule attached to the bill as Exhibit A, for the payment of 
taxes assessed against said lands by the officers of said Okmulgee 
county, and enjoining him from receiving and collecting any taxes 

♦For otîKir ci.sus see same topic & § numbek in Dec. & Am. Digs. 1907 t<i date, & Rep'r Indexes 
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from any of the allottees of the Creek Nation or tribe of Indians, or 
duly enrolled freedmen of said nation, levied and assessed against any 
of the lands described in said Exhibit A, and for a decree canceling, 
anriulling, and setting aside and holding for naught ail taxes levied 
and assessed by the county authorities of the said county of Okmul- 
gee for the year 1908, against the lands described in said exhibit, and 
for decree canceling said assessments as clouds upon the title. 

The lands may be classiiîed as follows: 

First. Ail land allotted to ail duly enrolled members of the Creek 
Nation or Tribe of Indians who are enrolled as full blood Indians, 
both adult and minors. 

Second. AU lands allotted to enrolled Creek Indians, whether full 
bloods or not, who were under the âge of 21 years on the Ist day of 
March, 1908, both surplus and homestead. 

Third. Ail allotted lands belonging to freedmen of the Creek Na- 
tion who were under 21 years of âge on the Ist day of March, 1908. 

Fourth. AU lands allotted to any Creek freedman who was under 
the âge of 21 years on the 21st day of April, 1904, where the title to 
such land still remained in the hand of the original allottee on the 
Ist day of March, 1908. 

Fif th. AU allotted lands both homestead and surplus which were 
originally allotted to any deceased Creek Indian or freedman, wheth- 
er adult or minor, where the title to such land remained in bis heirs 
on the Ist day of March, 1908. 

Sixth. Ail lands originaUy aUotted to the heirs of deceased Creek 
Indians or freedmen as the interest of their deceased ancestor in the 
public lands of the Creek Nation, whether such heirs be adults or 
minors, where the title to said land remained in said heirs as original 
allottees of their deceased ancestor on the Ist day of March, 1908. 

To the bill the défendant demurs, offering the foUowing grounds: 

First. The défendant demurs to the bill of complaint in so far as 
it seeks to enjoin the collection of taxes for the year 1908 upon the 
surplus allotments of lands allotted to any Creek citizen who is en- 
rolled as a mixed blood or freedman, and who was a minor on the 
Ist day of March, 1908, such lands being taxable and aliénable, and 
the complainant not being entitled to any relief thereon. 

Second. The défendant demurs to the complainant's bill in so far 
as it seeks to enjoin the défendant frbm the assessment and coUec- 
tion of taxes for the year 1909 upon ail lands whether homesteads or 
surplus of those who are enrolled on the Creek tribal roUs as full 
blood Indians and who died prior to March 1, 1908, such lands being 
taxable and aliénable, and the complainant not being entitled to any 
relief thereon. 

Third. The défendant demurs to the bill of complaint in so far as 
it seeks to enjoin the défendant from the assessment and collection of 
taxes for the year 1908 upon the lands belonging to any freedman in- 
herited by him from bis deceased ancestor, to which deceased ancestor 
or his heirs said land had been allotted prior to March 1, 1908, such 
lands being taxable and aliénable and the complainant not being enti- 
tled to any relief thereon. 
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The Constitution of this state (section 270) provides tliat "such 
property as may be exempt by reason of treaty stipulations existing 
between the Indians and the IJnited States government, or by fédéral 
laws, during the effect of such treaties or fédéral laws, shall be ex- 
empt from taxation." Congress, by the Act of April 26, 1906, c. 1876, 
34 Stat. 137, provided : 

"That ail lands upon whlch restrictions are removed shall be subject to 
taxation and the other lands shall be exempt from taxation as long as the 
title remains in the original allottee." 

The last-mentioned act, as its title indicates, is to provide for the 
final disposition of the afïairs of the Five Civilized Tribes, and the 
lands referred to in the provision above mentioned are the lands al- 
lotted to members of the Five Civilized Tribes, the subject of the 
tax hère involved. 

By Act May 27, 1908, c. 199, § 4, 35 Stat. 313, it was further pro- 
vided : 

"That ail lands from which restrictions hâve been or shall be removed, 
shall be subject to a taxation and ail other civil burdens, as though it vvere 
the property of other persons than allottees of the Five Civilized Tribes." 

[1] From this it is clear that regardless of prior législation or 
treaties the intention and policy of Congress, as expressed by the two 
acts last referred to, was that so long as thèse allotted lands remain 
subject to any restrictions upon aliénation, they shall not be taxed 
by the state, but whenever ail restrictions upon aliénation shall be re- 
moved, then such lands shall be subject to taxation, and other civil 
burdens to which other lands are subjected. Therefore any attempt 
on the part of the state to tax restricted lands would be in violation 
not only of the acts of Congress enacted pursuant to its paramount 
and sole right to legislate regarding thèse lands, but would also 
violate the exemption expressed in the state Constitution. In view 
of the purpose which prompted Congress, in the first instance, to 
place restrictions upon the aliénation of thèse allotted lands, and in 
view, also, of the purpose of Congress, as expressed in the act of 
March 3, 1893, c. 209, 27 Stat. 612, providing for the Dawes Com- 
mission, and varions subséquent acts, to prépare what was then the 
Indian Territory for statehood, with a view to the establishment of 
a state at an early day, which has now been accomplished, it is en- 
tirely reasonable that Congress should not hâve intended the ex- 
emption from taxation to exist longer than the time during which 
the lands were inaliénable. Goudy v. Meath, 203 U. S. 146, 27 Sup. 
Ct. 48, SI L. Ed. 130. Therefore the complainant in this case can 
not successfully contend that the lands of any particular class of 
Creek allottees were exempt from taxation by the state at any par- 
ticular time, unless it appears that at such time the lands were in- 
ahenable by reason of restrictions still existing upon their aliénation. 

[2] Taking up the first ground of the demurrer, the question is 
presented whether the surplus allotments of minor Creek Indians less 
than full blood, and minor Creek freedmen, were relieved from re- 
strictions March 1, 1908. By section 4 of the original Creek agreement 
187 F.— 55 
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(Âct Mârch 1, 1901, c. 676, 31 Stat. 863), it was provided "allot- 
merits for any mincyr may* be selected by his father, mother, or guard- 
ian, in the order named, and shall not be sold during his minority; 
ail guârdians or curators appointed for mînors and incompétents, shall 
be citizens." This provision, in the most clear and unmistakable terms, 
makes the Creek minors' allotment inaliénable during his minority. 
By the supplemental Creek agreément, approved June 30, 1902, c. 
1323, 32 Stât. SOO, the ôrginal agreément was amended and supple- 
mented. The scope of this supplemental agreément is set forth in 
section 20 therein, which is as follows: 

"This agreément Is Intendect to inodify and supplément an agreément rati- 
fled by sald fiet of Congïess approved March Ist, 1901, and shall be held to 
repeal any proyislon in that agreément or any prior agreément, treaty, or 
law iri coriflict herewith." 

I do' itiôt find any provision in the supplementar agreément so in 
conflict with the provision of said section of the original agreément 
as to warrant the conclusion that its repeal was intètided. Until Con- 
gress shall express a clear intention to repeal the restriction provision 
as to minors, it must be considered as in force, and I find no such 
évidence of an intention to do so expressed in the supplemental agreé- 
ment. It is suggested by counsel for défendant that by the act to 
provide for additional United States Judges in the Indian Territory, 
approved April 28,. 1904, c. 1824, 32 Stat. 573, conferring fuU and 
complète Jurisdiction upon the United States courts in the matter of 
the guardiaijship of minors and incompétents, whether Indîans, f reed- 
men, or otherwise, and section 20 of the act of Congress to provide for 
the final disposition of the afïairs of the Five Civilized Tribes in the 
Indian Territory, approved April 26, 1906, which provided that al- 
lotments of minors and incompétents may be rented or leased under 
the order of the proper probate court, had the effect of repealing sec- 
tion 4 of the original agreément. The case of Morrison v. Burnette, 
154 Fed. 617, 83 C. C. A.: 391, is cited in support of this contention. 
I find nothin,g in the case referred to or the décision of the court to 
my mind inconsistent with the continuation of the restriction provided 
by said section 4, and therefore conclude that on March 1, 1908, 
the allotments of Creek minors, whether Indians or freedmen, were 
inaliénable, and therefore nontaxable. 

[3] Were the allotments of those allottees who were enrolled on 
the Creek tribal rolls as fuU bloods, and who died prior to March 1, 
1908, taxable for that year? By the supplemental Creek agreément 
above referred to, the surplus allotment of the allottee, whether fuU 
blood, mixed blood, or freedman, was made inaliénable for the return 
of five years from the date of the approval of the agreément, or until 
August 8, 1907. The homestead allotment was to remain "nontaxable, 
inaliénable, ànd free from any incumbrance whatever, for 21 years 
from the date of the deed therefor." And a separate deed was to be 
issued to each allottee for his homestead, in which this condition 
should appear. By section 19, of the Act of April 26, 1906, supra, it 
was provided : 
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"That no full blood Indian of the Choetaw, Chickasaw, Cherokee, Creek or 
Seminole tribes shall bave power to alienate, sell, dispose of, or encumber iti 
any manner any of the lands allotted to him for a period of tvventy-five years 
from and after the passage and approval of thls act, unless such restriction 
sball, prier to the expiration of said period, be removed by Act of Congress ; 
and for ail purposes the quantum of Indian blood possessed by any inember 
of said tribes shall be deterniined by the rolls of citizens of said tribes ap- 
proved by the Secretary of the Interior. ♦ * * Provided further, that ail 
lands upon whicli restrictions are removed shall be subject to taxation and 
the other lands shall be exempt from taxation as long as the title remains 
in the original allottee." 

And by section 22 of the same act: 

"That the adult heirs of any deceased Indian of either of the Five CivU- 
Ized Tribes whose sélection bas been made, or to whom a deed or patent had 
been issued for his or her share of the land of the tribe to which he or she 
belongs or belonged, may sell and convey the lands inherited from such dé- 
cèdent; and if there be both adult and minor heirs of such décèdent, then 
such minors may join in a sale of such lands by a guardian duly appointed 
by the proper United States court for the Indian Territory. And in case of 
the organization of a state or territory, then by a proper court of the county 
in which said minor'or minors may réside or in wliich said real estate is sit- 
uated, upon an order of such court made upon pétition tlled by guardian. AH 
conveyances made under this provision by heirs who are full blood Indians 
are to be subject to the approval of the Secretary of the Interior, under such 
rules and régulations as he may prescribe." 

It is clear from section 22, above quoted, that the adult heirs, less 
than full blood, of any deceased Indian, whether full blood or mixed 
blood, who, prior to his death, had made his sélection, or to whom pat- 
ent had been issued, might, after the passage of the act, alienate the 
lands, or his interest therein inherited from such deceased full blood. 
This being a removal of the restrictions from such inherited land, 
so far as the interest of such adult heirs is concerned, that interest 
in such lands became taxable. It provides that the interest of a minor 
heir, less than full blood, of any such deceased allottee, in the lands so 
inherited from him, may be sold by order of the proper court, upon 
pétition of the guardian. This is in effect removing restrictions upon 
the aliénation of the minor's interest in such inherited lands, and pro- 
viding for its sale (if it be sold), in the manner common to ail minors, 
irrespective of race. It is a provision applied to the minor not be- 
cause he is an Indian, but because he is a minor, and is in no sensé a 
restriction in the sensé in which that term is used relating to Indian 
lands, it follows that on March 1, 1908, such inherited lands then 
held by either adult or minor heirs of less than full blood, were alién- 
able without restriction, and were, therefore, taxable. 

As to full blood heirs, it is urged by the défendant that the provi- 
sion requiring the conveyance of their interests in such inherited lands 
are to be subject to the approval of the Secretary of the Interior, bas 
no référence to section 19, which in terms extends restrictions upon 
the aliénation of the lands allotted to full bloods for a period of 25 
years ; that it merely bas référence to the restrictions provided in the 
supplemental agreement as to surplus and homestead, and provides 
that as to full bloods thèse restrictions shall not be effected by the 
act, but shall remain on the land until they 'expire by their limitation, 
as provided in the said supplemental agreement. It will be noted that 
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the 25-year restriction împosed by Section 19 applies in terms to "any 
of the lands allotted to" full bloods. The term "allotment," in the 
Indian législation now under considération, pursuant to which the 
lands of the Five Civilized Tribes were divided among the individual 
members thereof, has a spécial signification, and applies to the intégral 
part of the land of a particular tribe which each individual member 
of sueh tribe receives as his share in the division of such land con- 
templated by Congress in the act of 1893, providing for the Dawes 
Commission, and carried out pursuant to that and subséquent légis- 
lation; but even though there be a distinction between the class of 
lands treated in section 19 and those treated in section 22, the one 
being the original allotment and the other the inherited lands, still 
it does not follow that Congress only intended to provide for the ap- 
proval of the Secretary of the Interior until the expiration of the term 
for which restrictions were imposed by the supplementàl agreement. 
Section 29 of the act provides "that ail acts or parts of acts incon- 
sistent with the provisions of this act be, and the same are, hereby 
repealed." The five-year term, for which the restrictions as to sur- 
plus lands were originally imposed, would expire in August, 1907, 
a little more than a year after the passage of this act. Congress is 
presumed to bave legislated with this in mind, and it is not to my mind 
reasonable that had it only intended this provision to be effective for 
that short space of time, it would hâve used the gênerai language 
without qualification. Had such been the intention, it is my opinion 
that it would hâve been made clear by a qualification, that such ap- 
proval would not be required after the expiration of the restrictions 
provided in the two agreements referred to. That it did not do so, 
convinces me that it was intended to extend this restriction upon the 
sale of thèse inherited lands in the hands of the full blood heirs be- 
yond the time provided in the agreements. Now, if Congress in- 
tended, as défendant contends, that after August 8, 1907, a full blood 
heir might sell his inherited lands without restriction, then it would 
be unreasonable to suppose that it would provide in the same act that 
he cannot dispose of the same character of lands by will without re- 
striction. But in section 23, the very next section, it was provided : 

"Every persom of lawful âge and sound mind may by last will and testa- 
ment devise and bequeath ail of his estate, real and personal, and ail interest 
therein: Provided, that no will of a full blood Indian devislng real estate 
shall be Valid if such last will and testament disinherits the parent, wife, 
spouse, or children of such full blood Indian unless acknowledged before and 
aijproved by a judge of the United States court for the Indian Terrltory of 
a United States commlssioner." 

That this approval of the court was necessary after August 27, 1908, 
see 35 Stat. 312, c. 199, § 8, wherein it is provided that section 23, 
above referred to, shall be amended by adding the words "or a judge of 
a county court of the state of Oklahoma." This clearly shows that 
Congress considered the provision as to the approval of wills of full 
bloods to be in effect. It applies to any will of a full blood devising 
real estate, making no distinction between his personal allotment and 
lands inherited by him. This is inconsistent with the idea that ail re- 
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Strictions upon the sale of his inherited lands expire on August 8, 
1907. It was held in United States v. Freeman, 3 How. 556, 11 L. 
Ed. 724, that if it can be gathered from a subséquent statu te in pari 
materia what meaning the legislators attached to the words of a for- 
mer statute, this will amount to a législative définition of its meaning, 
and will govern the considération of the first sta:tute. The continua- 
tion of this provision regarding wills in the subséquent act referred 
to amounts to a législative déclaration that it was not the intention of 
Congress in the act of April 26, 1906, that ail restrictions upon the 
.aliénation of lands inherited by full bloods should expire on August 
8, 1907. It was the intention of Congress that such restrictions should 
continue beyond that date, and until removed by subséquent législa- 
tion. It follows that the interest of ail full blood Creek heirs in the 
inherited lands owned by them on March 1, 1908, was not subject 
to taxation. 

[4] The third ground of the demurrer to the bil! relating to the 
1908 taxes is addressed to that portion of the bill seeking to enjoin 
the défendant from the assessment and collection of taxes for the 
year 1908, upon lands belonging to any Creek freedman, inherited by 
him from his deceased ancestor, to which deceased ancestor or his 
heirs said land had been allotted prior to March 1, 1908. In discuss- 
ing this ground of the demurrer, counsel for complainant in his brief 
says: 

"We only seek to enjoin tlie tax of sueh lands as are describod in the prop- 
osition of counsel for défendant wliere the title still remains in the heirs." 

By act of Congress of April 21, 1904, c. 1402, 33 Stat. 204, it was 

provided : 

"AU the restrictions upon the aliénation of lands of ail allottees of either 
of the Five Clvilized Tribes of Indians who are not of Indian blood, except 
minors, are, exeept as to homesteads, hereby removed." 

It is contended by counsel for complainant that freedmen who 
were minors on April 21, 1904, but who hâve since become of âge, 
are not afïected by this act and are not by virtue thereof relieved 
from restrictions upon aliénation of their surplus lands upon attain- 
ing majority. 

This I think a too narrow construction of the act referred to. For 
reasons sufficient to Congress, it saw fit to remove restrictions from 
the surplus lands of ail adult allottees of the classes mentioned. The 
same reasons apply with equal force to those subsequently becoming 
adults. No reason is suggested, nor is a;ny conceived, for making 
any distinction between those of the classes named, who were of âge 
April 21, 1904, and those subsequently becoming of âge. To make 
such distinction would I think, be in direct violation of the plain pur- 
pose of the act. In keeping with the plan running through ail légis- 
lation since 1893 pertaining to the Five Civilized Tribes, to shape 
Indian aflfairs hère so as to prépare Indian Territory for statehood, 
and to place the Indian upon his own responsibility as early as con- 
sistent with his welfare, Congress has from time to time, relieved 
certain of the allottees from the restrictions previously imposed upon 
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the aliénation of their land or designated portions thereof . The acts 
by which restrictions hâve been so removed hâve applied to the al- 
lottees affected, not as individuals, for they were too numerous to so 
specify, but as classes with respect, usually, to degree of blood. The 
yarying degrees of blood most naturally become the Unes of démarca- 
tion betwen the différent classes, because expérience shows that gen- 
erally speaking the greater percentage of Indian blood a given allottee 
has, the less capable he is by natural qualification and expérience to 
manage his property. There are of course notable exceptions, but 
this is the rule. In the act of April 21, 1904, the class Congress has 
in mind consists of those not of Indian blood. It excepts minora of 
the class named, from the opération of the law, merely because of 
their minority, and no sound reason can be urged why, when minors 
of the class named become of âge, they are not within the purview of 
the law, and the only reason that can be at ail urged is that they are 
not clearly within the letter of the law. But as said in Pickett v. 
United States, 216 U. S. 461, 30 Sup. Ct. 267 (54 L. Ed. 566), "the 
reason of the law as indicated by its gênerai terms should prevail over 
its letter when the plain purpose of the act will be defeated by strict 
adhérence to its verbiage." As to the inherited lands of those freed- 
men who were minors on March 1, 1908, that portion coming from a 
deceased Indian ancestor would be aliénable and therefore taxable in 
the hands of a minor freedman heir, as we hâve already seen, under 
the provisions of section 22 of the Act of April 26, 1906. That por- 
tion coming from a freedman ancestor who had reached his majority 
before death would also be relieved of restrictions, and taxable, hav- 
ing become aliénable in the hands of the ancestor before his death. 
As to that portion coming from a minor freedman ancestor, the re- 
strictions as to sale during his minority would hâve ended with his 
death, as would hâve any restrictions peculiar to the homestead. 

It follows that ail land, other than homesteads, whether the orig- 
inal allotment or inherited, of Creek freedmen, who were adults on 
March 1, 1908, were taxable. 

For the foregoing reasons, I find that the first ground of the de- 
murrer must be overruled ; the second ground of the demurrer is 
overruled so far as relates to the interest of full blood heirs in the 
lands involved, and sustained as to ail other interests ; the third 
ground of the demurrer should be sustained. Il is so ordered. 



TJNITED STATES v. SHOCK, County Treasurer. 

(Circuit Court, E. D. Oklahoma. January 10, 1911.) 

No. 1,398. 

1. Taxation (§ 181*) — Indians (§ 15*) — Lands— Lands Inherited from Al- 

LOTTEES. 

The provision of Act IMay 27, 1908, c. 199, § 9, .S5 Stat. 314, that "the 
death of any allottee of the Five Civllized TrlhCiS shall' bperate to remove 
ail the restrictions upon the aliénation of said allottees' land" is quali- 
fied by the further provisions: First, that the full blood heirs of such 

*For otlier casos see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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allottee eannot dispose of their, interests in such inherited lands without 
the approval of the court having jurlsdietion of the settlement of the 
estate of the deceased allottee, and second, if the deceased allottee be of 
one-half or more Indian blood leaving children surviving him boru slnce 
March 4, 1906, the homestead remains inaliénable during the life or lives 
of such children, or until April 26, 1931, unless restrictions are sooner 
removed by the Secretary of the Interior. In view of such provisions, 
the interests of such full blood heirs and the honiesteads of deceased al- 
lottees of one-half or more Indian blood leavlng children born since 
March 4, 1906, are not aliénable or taxable until such restrictions are 
removed, but ail other interests in such inherited lands are subject to 
taxation. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 181;* Indians, 
Dec. Dig. § 15.*] 

2. Indians (§ 15*)— Taxation (§ 181*) — IvAnds— Construction of Statutb. 

Act May 27, 1908, c. 199, § 9, S5 Stat. 314, provides that ail allotted 
lands of enrolled full blood Indians of the lïve Civilized Tribes, and en- 
rolled mixed bloods of three-qiiarters or more Indian blood "shall not be 
subject to aliénation * * * prier to April 26, 1931, except that the 
Secretary of the Interior may remove such restrictions." It further pro- 
vides that "nothing herein shall be construed to impose restrictions re- 
moved from land by or under any law prior to the i>assage of this act." 
Held, that the latter provision did not apply to the supplemental agree- 
ment with the Creek Indians approved .Tune 30, 1902, c. 1323, 32 Stat. 500, 
under which the restrictions on aliénation of surplus allotments expired 
Aug. 8, 1907, but only to restrictions theretofore removed by the Secretary 
of the Interior, under authorlty of law, and to restrictions removed by 
Acts of Congress theretofore passed, not for the purpose of imposing, but 
of removing restrictions imposed by prior législation ; that under the 
first provision ail allotments, whether of honiesteads or surplus lands 
made to enrolled fui! bloods and mixed bloods of three-quarters or more 
Indian blood are not aliénable nor taxable until the restrictions thereby 
imposed hâve been removed. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 15;* Taxation, 
Dec. Dig. i 181.*] 

3. Indians (§ 15*) — Restbictions on Aliénation of Land — Power of Con- 

GKESS to Reimpose. 

It is within the power of Congress to impose restrictions on the aliéna- 
tion of the lands of Indian allottees although restrictions imposed by 
prior législation hâve expired by limitation. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 29, 37-44; 
Dec. Dig. § 15.*] 

In Equity. Suit by the United States against Elmer Shock, County 
Treasurer of Okmulgee County, Oklahoma. On demurrer to bill. 
Sustained in part, and overruled in part. 

Wm. J. Gregg, U. S. Atty. 

Joe S. Eaton, County Atty., for défendant. 

CAMPBELIv, District Judge. On June 1, 1910, the plaintiiîf filed 
its bill seeking relief against the défendant similar to that prayed in 
case No. 1202 (187 Fed. 862) in which an opinion has this day been 
filed, and has référence to taxes .sought to be collected upon the lands 
involved for the year 1909. The défendant has demurred upon the 
f ollowing grounds : 

"First. The défendant demurs to the complainant's bill so far as It seeks 
to enjoin the défendant from the assessment and collection of taxes for the 

•For other cases see same topic &. % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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year 1909 upon the lands of those who are enroUed on tlie Creek tribal rolls 
as full blood Indlans, and who had died prlor to March 1, 1909, such lands 
being taxable and aliénable, and the complainant not being entltled to auy 
relief thereon. 

"Second. The défendant demurs to the bill of complainant in so far as 
complainant seeks to enjoin the défendant from the assessment and collection 
of taxes for the year 1909 on the surplus allotments of those who are enroUed 
as having three-fourths Indian blood or more, and less thau full blood whether 
adult or niinor, and whether said lands are owned by the original allottee or 
hls or her heirs, for the reason that said lands are aliénable and taxable, and 
the complainant is not entitled to any relief thereon." 

[1] For the reasons given in the opinion above referred to, the 
question as to whether, on March 1, 1909, the lands referred to by the 
demurrer were taxable, dépends upon whether they were aliénable 
without restriction. By section 19 of the act of April 26, 1906, c. 
1876, 34 Stat. 144, ail lands from which restrictions were removed 
were made subject to taxation. By the same act, section 22, the adult 
heirs of any deceased Indian of either of the Five CiviHzed Tribes, 
were permitted to sell lands inherited from such décèdent. Full blood 
heirs were permitted to sell with the approval of the Secretary of the 
Interior. This amounted to a removal of restrictions from land in- 
herited by adult and minor heirs, less than full blood, and such lands 
thereby became taxable without regard to the degree of blood of the 
Indian ancestor. Section 4 of the Act of May 27, 1908, c. 199, 35 
Stat, 313, again provided: 

"ïhat ail lands from whieh restrictions hâve been or shall be removed, 
shall be subjeot to taxation and ail other civil burdens, as though it were the 
property of other persons than àllottees of the Flve Civilized Trlbes." 

Section 9 of the same act provided, in terms, "that the death of any 
allottee of the Five Civilized Tribes shall operate to remove ail the re- 
strictions upon the aliénation of said allottee's land" ; and to section 
9 was this proviso: 

"That if any niember of the Five Civilized Tribes of one-half or more In- 
dian blood shall die, leaving issue surviving, born since March 4, 1906, the 
liomestead of such deceased allottee shall remain inaliénable, unless restric- 
tions agalnst the aliénation are removed therefrom by the Secretary of the 
Interior in the manner provided under section 1 hereof, for the use and sup- 
port of such issue during thelr life, or llves, untll April 26, 1931; but if no 
such issue survive, then such allottee, if an adult, may dispose of his home- 
stead by will, free from ail restrictions ; if this be not done, or in the event 
the Issue hereinbefore provided for die before April 26, 1931, the land shall 
then descend to the heirs accordiug to the laws of descent and distribution 
of the State of Oklahoma, free from ail restrictions: Provided further that 
the provisions of section 23 of the act of April 26, 1906, as amended by this 
act, are hereby made applicable to ail wills executed under this section." 

It will therefore be seen that the provision making the death of the 
allottee operate to remove ail restrictions upon the aliénation of his 
land, is qualified by the further provisions, first, that the full blood 
heirs of such allottee cannot dispose of their interests in such inherited 
lands without the approval of the court having jurisdiction of the 
settlement of the estate of the deceased allottee from whom the in- 
heritance cornes ; and, second, if the deceased allottee be of one-half 
or more Indian blood, leaving children surviving him born since 
March 4, 1906, the homestead remains inaliénable during the life or 
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lives of such children, until April 26, 1931, unless restrictions are 
sooner removed by the Secretary of the Interior. Tlie requirement 
that the f ull blood heirs shall net sell without the approval of the court 
having jurisdiction of the settlement of the estate of the deceased is 
merely substituting the court in place of the Secretary of the Interior, 
for the purpose of such approval, and is to that extent a restriction 
upon the sale of the land. In the event of children born subséquent 
to March 4, 1906, to allottees of half or more Indian blood, who sur- 
vive such allottees, the restrictions upon the sale of the homestead 
continue after such allottee's death, until 1931, or during the life of 
such children, unless sooner removed by the Secretary of the Interior. 
It foUows that the interests of ail full bloods in inherited lands owned 
by them on March 1, 1909, were not taxable; that the homesteads 
of deceased allottees of half or more Indian blood, leaving surviving 
them a child or children born since March 4, 1906, still living on 
March 1, 1909, were not taxable, unless prior thereto the Secretary 
of the Interior had removed restrictions therefrom. Ail other inter- 
ests in full blood inherited lands on March 1, 1909, were taxable. 

[2] The Act of May 27, 1908, provides: 

"Ail lands, except homesteads, of said allottees enrolled as mixed-blood 
Indians. having half or more than half and less than three-quarters Indian 
blood, shall be free from ail restrictions. Ail homesteads of said allottees 
enrolled as mixed-blood Indians, having half or more than half Indian blood, 
inelndlng minors of such degrees of blood, and ail allotted lands of enrolled 
fuUbloods, and enrolled mixed-bloods of tUree-quarters or more Indian blood, 
including minors of such degrees of blood, shall not be subject to aliénation, 
contract to sell, power of attorney, or any other incumbrance prior to April 
26, 1931, except that the Secretary of the Interior may reniove such restric- 
tions, wholly or in part, under such rules and régulations, concerning ternis 
of sale and disposai of the proceeds for the benefit of the respective Indians, 
as he may prescribe." 

The lands particularly referred to ïn the second ground argued in 
the demurrer are the surplus allotments of those allottees who are en- 
rolled on the Creek tribal roll as having three-fourths Indian blood, 
or more, and less than full blood. It is contended by the défendant 
that thèse lands are taxable, first, because it was not intended by the 
act of May 27, 1908, to reimpose restrictions upon them ; and, second, 
that if it was so intended, Congress was powerless to do so. On Au- 
gust 8, 1907, the restrictions on this class of Creek lands expired by 
limitation, and from that time until May 27, 1908, there was no re- 
striction upon their aliénation. The surplus allotments of this class 
of allottees are, however, clearly included within the lands mentioned 
in that portion of the act above quoted as not being subject to aliéna- 
tion prior to April 26, 1931. In the same section, and immediately 
following the language above quoted, is this sentence : 

"The Secretary of the Interior shall not be prohlbited by this act from con- 
tinulng to reuiove restrictions as heretofore, and nothing herein shall be con- 
strued to Impose restrictions removed from land by or under any law prior 
to the passage of this act." 

[3] It is contended by the défendant that one of the laws referred 
to as removing restrictions prior to the passage of this act is the Creek 
supplemental agreement, by the terms of which the restrictions on 
this class of land expired on August 8, 1907. If this construction be 



8T4 187 FEDERAL RBPOETBR 

accepted, then it qualifies the foregoing provisions of the act, so far 
as the lands of Creek allottees less than full blood and of three- 
quarter blood or more, are concerned, and such portion, if not ail, of 
the lands of the Choctaw and Chickasaw allottees of the same class 
and possibly a portion of the Cherokee allottees of that class. While 
the meaning of this sentence is not as clear as it might well hâve been 
made, I am of the opinion that it applies only to restrictions there- 
tofore removed by the Secretary of the Interior, under authority of 
law, and to restrictions removed by such acts of Congress as had 
theretofore been passed for the purpose not of imposing but of re- 
moving restrictions. Before restrictions can be removed, they must 
hâve been imposed by prior législation, and in my opinion the only 
laws referred to as removing restrictions are those virhich Congress 
has passed positively removing certain restrictions either by spécial 
or gênerai législation. It does not hâve the effect of excepting Creek 
allottees, less than full bloods, and of three-quarter blood or more, 
from the opération of the act. It follows that unless the contention 
of the défendant be sound, that Congress had no power to pass this 
act, imposing restrictions, the surplus allotments owned by thèse al- 
lottees, who are enrolled on the Creek tribal roll as having three-quar- 
ters Indian blood, or more, and less than full blood, are not taxable 
for the year 1909. As to the powrer of Congress to reimpose restric- 
tions af ter they hâve once expired by limitation fixed in previous lég- 
islation, it is contended by the complainant that the state cannot be 
heard to raise this question ; that it is one which the allottee alone 
can raise. Without detçrmining whether the state may properly raise 
the question, in a case of this character, I think the question of the 
authority of Congress to enact this législation is settled in the affirm- 
ative, so far as this jurisdiction is concerned, by the doctrine an- 
nounced in United States v. Allen, 179 Fed. 13, 103 C. C. A. 1. 

The first ground of the demurrer is therefore overruled as to the 
interests of ail full bloods in lands inherited from deceased full 
bloods prior to Mardi 1, 1909; and as to the homesteads of deceased 
full bloods leaving surviving them a child or children born since 
March 4, 1906, and still living on March 1, 1909, except where re- 
strictions had been removed by the Secretary of the Interior; and as 
to ail other interests in full blood inherited lands the first ground of 
the demurrer is sustained. The second ground of the demurrer is 
overruled. So ordered. 



DICKEKSQN v. LOUISVILLE & N. R. CO. 

(Circuit Court, S. D. Ohio, W. D. July 26, 1910.) 

No. 6,580. 

1. CoMMEHCB (§ 87*) — Interstate Commerce Commission— Complaints ron 
Damages— Limitation. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 16, 24 Stat. 384 
(U. S. Comp. St. 1901, p. 3165), as jimeuded by Act June 29, 1906, c. 3591, 
§ 5, 34 Stat. 590 (U. S. Conip. St. Supp. 1909, p. 1159), whicli provides 

•For other cas.es see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that ail complaints for damages shall be filed with the Interstate Com- 
merce Commission wlthin two years from the tlme the cause of action 
accrues, a letter to the commission settlng out the faets and contaiiilng 
a substantial prayer for relief by way of damages is a suflicient com- 
plaint ; no formai pleadlngs being requlred by the act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 139 ; Dec. Dig. 
5 «7.*] 

2. CoMMEKCE (§ 87*) — Interstate Commerce Commission— Complaints fok 

Damages— Limitation . 

Interstate Coumierce Act Feb. 4, 1887, c. 104, § 16. 24 Stat. .184 (U. S. 
Comp. St. 1901, p. 3165), as amended by Act Juue 29, 1906, c. 3591, § 5, 
34 Stat. 590 (U. S. Comp. St. SuDp. 1909, p. 1159). provides that "ail com- 
plaints for the recovery of damages shall be filed with the commission 
withln two years from the tirae the cause of action accrues and not 
after: * • * Provided that daims acorued prior to the passage of 
this act may be presented withln oue year." Held, that a clalm whlcli 
accrued prlor to the passage of the act may be presented at any time 
withln two years after the date of its accrual, although complaint is not 
filed until more than a year after the passage of the act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 139; Dec. 
Dig. § 87.*] 

3. Cabriers (§ 30*)— Interstate Transportation— Rates— Contracts in Vio- 

lation op Statute. 

Where carriers hâve filed and published schedules of joint through 
rates, It Is the rlght of a shipper to bave bis proi>erty transported upon 
the Unes joining in suoh schedules and at the rates therein specifled, and 
the carrier receiving It cannot avoid its obligation by any contract in- 
serted in its bill of lading. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. § 81; Dec. Dig. 
§ 30.*] 

4. Carriers (§ 192*) — Rates— Diversion of Siiifment— "Necessity." 

Plaintiff shipped two cars of phosphate rock from a point on defend- 
ant's rallroad to a point in another state, the rate stated in the bills of 
lading belng that fixed by a joint schedule filed by défendant and other 
Connecting carriers. The bills of lading, however, eontained a provision 
that the carrier should hâve the right "lu case of necessity" to forward 
by any carrier, and that in such case plaintifiC should bear the addltional 
rlslv and cost. Défendant delivered the cars at Cincinnati to a rallroad 
which was not a party to the through schedule, and plaintiff was re- 
qulred to pay a substantially higher rate. Held, that the fact that there 
was a congestion of traffic at Cincinnati hecause of whicli the Connecting 
carrier refused to receive the cars and their rétention by défendant would 
hâve brought about a congestion and bloclcade of its owu Une dld not 
create a "necessity" within the meaning of the bills of lading which au- 
thorized défendant to subject plaintiff to the increased cost, being due 
to Insufficiency of equlpment on Its own part and that of its Connecting 
carrier. 

[Ed. Note.^For other cases, see Carriers, Cent. Dig. § 864 ; Dec. Dig. 
§ 192.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4726-4737.] 

At Law. Action by Edwin S. Diclcerson, trading as Woodward 
&, Diclcerstîn, agàinst the Louisville & Nasiiville Railroad Company. 
On demurrers to answer and reply. Demurrer to answer sustained, 
and demurrer to reply overruled. 

The complalnant, with its principal office In Philadelphia, is engaged in 
the business, among other things, of buylng and selling phosphate rock in car 
load lots, and in the Interstate shipment thereof. The défendant Is a com- 
mon carrier, engaged In the transportation of passengers and property by 

•For otlier cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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contliiuous carriage by railrdad between points in Tennessee and points in 
Pennsylvania, over its own lines and tlie lines of other carriers Connecting 
witli it, a portion of its line running througli the Southern District of Ohio. 
December 21, 1904, tlie défendant publislied and niade etfective a taritï of 
freight rates and named therein as the rate on crude phosphate ro('k in car 
load lots from St. Biaise, Tenn., to RJddlesburg, Pa., the suni of $3.45 per 
gross ton, via Cincinnati. Ohio (Riddlesburg, Pennsylvania, taliing the ,sam« 
rate as Baltimore, Maryland) as per the defendant's current Éast-Bouud 
Fast Freight Line Guide Book, and included in Star Union Line East-Bound 
Guide Book. The Pennsylvania Rallroad Company and the Plttsburg, Ciu- 
clmiati, Chicago & St. Louis lUillway Company were named therein as par- 
ties to sai'd tarife, and acquieseed and concurred in the same as publlshed. 

On Noyember 2.3, 1905, and on December 6, 1905, respectively, the com- 
plalnant ',delivere<l to the défendant at St. Biaise two certain railroad cars 
each contalning 58,000 pounds oî crvide phosphate rock for shlpment to Rid- 
dlesburg, Pa., consigued to the complalnant in cars of the Huntingtou & 
Broad Top Mountain Railroad & Coal Company, at the sald tarliï rate of 
■f3.45 per gross ton; that belng the rate ' pùblished in the tariff, and also 
noted on the respective bills of lading for' sald ciirs. The défendant hauled 
the two cars to Cincinnati on its own Une,' and there dellvered them without 
cothplainant's consent or knowledge to the- I^ltimore & Ohio Southwestern 
Railroad Company, whlch was not a party to the tariff. The cars we^e de- 
llvered at Riddlesburg, but the Huntlngton & Broad Top Mountain liailroad 
& Coal Company exacted and collected from the eomplainant $171.10 and 
.|153.13 as freight charges for transportlng the two cars, respectively, which 
sums aggregated $154.81 in excess of the légal pùblished rate, and caùsed the 
eomplainant loss in that sum. The complalna,nt n>ade deniand upon défend- 
ant, also upon each one of the other railroads named, for a refund of $154.81, 
each one of which disclaimed responsibllity and refused payment. Coniplain- 
aut then made complaint before the Interstate Commerce Connnisslon! The 
railroad companies named appeared, iiled thelr answers. and the cause was 
heard before the commission, and was on February 1, 1909, deeided by that 
tribunal in favor of the eomplainant. (15 Interst. Com. R. 170.) The dé- 
fendant was ordered to pay $154.81, wlth interest from December 26, 1905. 
to the eomplainant as réparation caused by misroutlng or diversion of the 
two car loads of rock. 

The défendant refusing to pay the amount of the excess, complalnant 
brlngs thls action for the amount thereof , wlth interest, for a reasonable at- 
torney's fee, and for ail proper relief. 

The défendant admlts the dellvery of the cars by it to the Baltimore & 
Ohio Southwestern Rallroad, and as the reason therefor says that at the 
tlme the cars reached Cincinnati, the end of its line, it was unable to deliver 
them to the Plttsburg, Cincinnati, Chicago & St. Louis Railway ; that the 
latter company would not receive and transport the same when they were 
tendered to It, as it had an embargo upon recelving at Cincinnati any more 
freight. The défendant alleged, further, that "by reason of congestion of 
traffie on said Plttsburg, Cincinnati, Chicago & St. Louis Railway and its in- 
ability to promptly receive' ail or any more of the business défendant was 
then tendering to It, such dellvery could not be aecompllslied, and défendant 
was thus forced to the alternative of indeflnitely holding the sald cars, to- 
gether wlth a large amount of other business, in its already overcrowded 
yards aud terminais at Cincinnati awalting the acceptance of same at sonie 
indeflnite and remote date by the Plttsburg, Cincinnati, Chicago & St. Louis 
Railway, or of forwarding the same to destination over other routes. De- 
fendant further says that there was an extraordlnary volume of trafflc mov- 
ing at that perlod ; that, if défendant had held said traffie, it would hâve 
resulted in a congestion and blockade of defendant's own line and faeillties; 
that the situation permitted of no delay, and, realizing Its obligation to keep 
its line open and capable of rendering prompt, and efficient service to the pub- 
lic, défendant consulted the Baltimore & Ohio South\ye8tern Rallroad Com- 
pany with respect to complainant's shlpments, and, on being adtised by that 
Company that it could handle said shipments, défendant made dellvery ac- 
cordlngly, at the same tlme fnridshing transfer slips conveyirig fnll and com- 
plète information with respect to rates, route, consignée, and destination. 
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The answer allèges delivery by the Baltimore & Ohio Southwestern Railroad 
at Riddlesburg, Pa., through Connecting carriers and the Huntington & Uroad 
Top Mountain Railroad Company, whlch eollected the amount of freight com- 
plaiuunt sues to recover. The answer further avers that each of the bllls of 
lading euibodylng the contracts of shipment between complainant and de- 
fendant contained the foUowing provisions: "Every carrier shall bave the 
right, in case of necesslty, to forward said property by any carrier between 
the point of shipment and the point to which the rate is given. Ail addi- 
tional risks and increased expenses incurred by reason of change of route 
in cases of necessity shall be borne by the owner of the goods and be a lien 
thereon." The défendant pleads the existence of necessity alleging that the 
diversion to another route "was imperative in order to prevent the existing 
blockade of its facilities, which niust hâve resulted to the détriment and loss 
and disadvantage of the majority of the shippers and consignées depending 
and dépendent upon it for prompt and efficient transportation service, as 
well as the prompt movement of the United States mail." 

The answer avers, further, that the transportation of the two cars was 
accomplished prior to the passage of the act to regulate commerce as amended 
June 29, 1906 (chapter 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1909, p. 
1149]), and that the clalm of the plaintiff was not filed with the Interstate 
Commerce Commission in the manner preseribed by law until September 9, 
1908, or: more than two years after the passage and taking effect of said act 
to regulate commerce as amended June 29, 1906, which two years expirçd on 
Augùst 28, 1906, and that complainant's claim was not presented and that 
défendant had no notice of it as required by law for more than two years 
f rom the time the daims, respectively, accrued. 

Défendant further avers that the claim sued on accrued prior to the pas- 
sage oi; the act referred to and was not presented within one yenr after the 
act bocame a law. and therefore pleads the statute of limitations. In his 
reply the complainant says: That on September 5. 1907, he flled with the In- 
terstate Commerce Commission the following communication: "Pliiladelphia, 
Pa., September 4, 1907. Gentlemen: On November 23, 1905. we shipped car 
N. Y. C. & H. No. 6540i; 58.000 pounds, and on December 6, 1905, car N. Y. 
C. & H. No. 24023, 52,000 pounds, both from St. Biaise, Tenu., eontaining 
CTude phosphate rock consigned to us at Riddlesburg, Pa., care of Hunting- 
ton & Broad Top Mountain Railroad. Thèse shlpments were based on rate 
of $3.45 per 2,240 pounds and bills of lading show this rate. Upon arrivai 
at destination we were overcharged S154.81, and the Pennsylvania Railroad 
Company, who eollected the money from us, and to whom we presented claim 
on January 5, 1906, hâve deelined to reimburse us, claiming that the Louis- 
ville & Nashville Railroad turned the shipments over to the Baltimore & Ohio 
Railroad instead of the Pennsylvania Railroad connections, and since the 
Baltimore & Ohio Railroad could not reach Riddlesburg, when the Pennsyl- 
vania Railroad Company did get the cars, considérable extra expense had 
been incurred. The Pennsylvania Railroad explains further that the Louis- 
ville & Nashville Railroad bas refused to be responsible for this misship- 
ment, and although the matter has several times been called to the attention 
of General Freight Agent D. M. Goodwyn, of the Louisville & Nashville Rail- 
road, no attention Is paid to us. Hence, we ask your support in our efforts 
to collect this $154.81 and interest. Thanking you in advance for your con- 
sidération, wê are, Very truly yours, Woodward & Dickerson, bv S. T>. Keim. 
Interstate Commerce Commission. Washington, B. C." That t'hereafter due 
notice was given to the défendant, and on September 8, 1908. he flled his 
formai complaint with the commission, and that the cause was heard and 
judgment rendered in his favor as set forth in the pétition. 

Frank O. Suire, for plaintiff. 

Wm. G. Dearing and Kitikead, Rogers & Ellis, for défendant. 

HOLLISTER, District Judge (after stating tlie facts as above). 
Tlae claim of the plaintiff for an overcharge in freight was hereto- 
fore submitted to the Interstate Commerce Commission, and ail the 
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points raised on thèse demurrers were considered and passed upon by 
that tribunal. Dickerson v. L. & N. R. R. Ce, 15 Interst. Com. R. 
170. 

[1] Défendant complains that the plaintiff's letter to the Interstate 
Commerce Commission of September 4, 1907, is not such a "péti- 
tion" . as the statute contemplâtes shall be filed with the commission 
by a claimant presenting wrongs within the jurisdiction of the com- 
mission to redress. There are no formai pleadings prescribed in mat- 
ters pending before the commission. Act Feb. 4, 1887, c. 104, §§ 13, 
17, 24 Stat. 383, 385 (U. S. Comp. St. 1901, pp. 3164, 3168).. The 
letter sets forth in substance ail that a formai complaint would con- 
tain; and, while it does not ask for a judgment for the $154.81 and 
interest claimed to be due the plaintifif, yet it does contain a substan- 
tial prayer for relief against the défendant by way of damages for 
the wrongdoing alleged in it. This letter was sufficient to call the 
commission's attention to ail they needed to know as a basis for is- 
suing notice to the défendant to meet the charges, and in fact a no- 
tice was regularly issued upon it. This was a sufficient pétition. 

[2] The défendant claims that the interprétation of the statute of 
limitations by the commission is not correct as applied to the case 
before them and now hère. Section 16 of the act approved June 29, 
1906, provides: 

"AU complaints for the recovery of damages shall be filed with the com- 
mission within two years from the time the cause of action accrues, and not 
after, aûd a pétition for the enforcement of an order for the payment of 
money shall be flled in the Circuit Court within one year from the date of 
the order, and not after: Provided, that claims accrued prior to the passage 
of this act may be presented within one year." 

Under the contention of the défendant, the first part of the sec- 
tion contemplâtes future causes of action accruing after the passage 
of the act, and the proviso has in mind ail cases which accrued prior 
to the passage of the act. Hence the plaintiff's case is barred. Plain- 
tiff's case cornes within the literal language of the first part of the 
section, but is barred if the language of the proviso is applied literally. 

Under the proviso the length of time elapsing after the accrual of 
the claim is immaterial. The claim might be more than two years old 
at the time of the passage of the act, and yet be saved. The sweeping 
requirement of two years in the first part of the section is limited so 
as not to include claims two years or more old at the time of the pas- 
sage of the act. The purpose of the proviso was to save claims which 
had existed more than two years prior to the passage of the act, but 
which were not covered by the first clause. When Congress estab- 
lished thèse new rights and remédies, some limitation, of course, had 
to be fixed within which causes might be brought, and it was highly 
proper that at the start ail causes should be provided for. This is 
donc if plaintiff's contention as sustained by the commission prevails, 
but is not effected if défendant is right. Under defendant's construc- 
tion, a claim accruing one day before the passage of the act must be 
presented within one year after that event, but a claim accruing one 
day after the passage of the act would be given two years within 
which it might be filed. Such a resuit would not seem to hâve been 
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within the purpose of Congress in making this enactment. Either 
interprétation does violence to the language of the act, but this court 
concurs in the view of the commission as expressed in Nicola. etc., 
Co. V. L. & N. R. R. Co., 14 Interst. Com. R. 199, 206, as applied by 
the commission to the facts in this case. 

[3] The bill of lading issued to the plaintifï contained the clause: 

"Every carrier shall hâve the right, in case of necesslty, to forward said 
property by any carrier betvveen the point of shipnient and the point to 
which the rate is given. AH additioual risks and Increased expenses in- 
curred by reason of change of route In cases of necessity shall be borne by 
the owner of the goods and be a lieu thereon." 

It was the opinion of the commission that the right of the shipper 
was to hâve his property transported upon the lines and at the rate 
specified in the rate schedules, that it -wzs not a matter to be dealt 
with under the ordinary ruies affecting contract obligations, but that 
the carrier was required under the law to carry complainant's prop- 
erty at the published' rates, and was not authorized to make any kind 
of contract with the shipper by which the rates could be increased or 
decreased. This court concurs in that view. 

[4] But, assuming that défendant might take advantage in this 
particular case of the agreement in the bill of lading, yet it would 
not seem that such "necessity" as défendant claims existed in this case 
for diverting the shipment from the prescribed route to another was 
of a kind which may fairly be said to hâve been within the contempla- 
tion of the parties; and that, even if it were, the défendant is in 
position to take advantage of it. One may be said to be compelled 
by necessity when he cannot control a situation himself. Such ne- 
cessity often arises in railroad traffic, usually by act of God, or vis 
major, but it could hardly be claimed that a necessity binding on a 
shipper could arise growing out of the fault of the railroad company 
itself, as, for instance, if a shipment on another route were made 
necessary because of an accident on defendant's railroad for which 
the défendant was to blâme. In such a case it would not be proper 
for the company to plead "necessity" as a reason for charging a 
greater freight rate than published and agreed upon. Inasmuch as 
this shipment was to be made on Connecting lines of road as a unit 
expressly by the agreement of the parties and fixed by opération of 
law, the schedules and the lines being designated and published, it 
may with as much reason be said that an accident on one of the other 
lines in the unit growing out of circumstances within control of such 
line would présent such a "necessity" as would permit the charge 
of a greater sum for transportation than had been agreed upon, and 
the schedule of which had been published according to law. 

The necessity which défendant claims as an excuse for diversion 
of the shipment to another route and the conséquent increase of cost 
in transportation is tvi'ofold in that the P. C. C. & St. L,. R. R. Co., 
by reason of a congestion of traffic had laid an embargo upon receiv- 
ing at Cincinnati any more freight and would not, and could not, re- 
ceive from défendant, plaintiff's two cars of merchandise; and that 
there was an extraordinary volume of traffic at that time, and the 
two cars if held by défendant would bave brought about a congestion 
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and blockâde of its owh liné and facilities. Whatever reasons, other 
thân vis major, the Pittsburg, Cincinnati, Chicago & St. Louis Rail- 
roâd might hâve had for declining to receive cars from the défend- 
ant would not create such a "necessity" as would justify the défend- 
ant in diverting the shipment to another road. Surely, if the reasons 
were merely arbitrary, the shipper ought not to be required to pay 
any more than he had agreed to pay, and the tariff schedules required 
him to pay, because the défendant Was not able to carry out its agree- 
ment with him. And, if the reàson for refusing was because of a 
congestion in the traffic of 'the Pittsburg, Cincinnati, Chicago & St. 
Louis, that was a circumstance which the railroad men might always 
hâve in contemplation if they did not hâve cars enough to transact 
the business ofïered them, and against whîch they might always pro- 
vide by having a sufficient number of cars. Surely, if thé' ràilroads 
had not sufficient cars to move their traffic, a shipper • presumably 
without knowledge of the condition should not be required to pay 
greater freight whén the difficulty claifned to be the necessity which 
would justify it is one of the defendant's or its connection's own créa- 
tion. Further, while it does not clearly appear that défendant knew 
at the time; itaccepted this freight that it would not be received by the 
Pittsburg, Cincinnati, Chicago & St. Louis at Cincinnati, yet that is 
probably thé situation. They did know, however, that their own 
volume of traffic was very great and to hôld thèse cars would tend 
to embarrass their own opérations. The inquiries naturally suggest 
themselves why défendant took this shipment, and was it not its duty 
to advise the shipper that to get the shipment through within a rea- 
sonable time other routes must be employed than the one agreed upon, 
so that he,' and not it, could then détermine whether he would pay 
an additional sum for his shipment? The court is of opinion that no 
necessity éxisted such as was within the contemplation of the parties 
when the bill of lading was issued, and that under the circumstances 
the défendant is estopped from claiming the existence of any such 
necessity. 

Orders on the demurrers may be taken in accordance with thèse 
conclusions. 
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BAENES V. LYONS, Judge.f 

(Circuit Court of Appeals, Ninth Circuit. May 22, 1911.) 

No. 1,964. 

1. Attorney and Client (§§ 48, 52*)— Proceedings foe Disbaement— Right 

To Notice and Heaking. 

Before an attorney at law is rerrioved from his office by a court, whetli- 
er under a statute or in tlie exercise of its inhérent powers, he is entitled 
to tiave spécifie cliarges niade against him and to notice and an oppor- 
tunity to be heard in défense; the usual practice being to issue a rule 
upon liim to sliow cause statlng the substance of the charges. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 64- 
68, 69. 70; Dec. Dig. §§ 48, 52.*] 

2. Mandamus (§ 28*) — Nattjee and Scope of Eemedy— Review of Judicial 

AOTS. 

The writ of mandamus is never employed in the fédéral courts to re- 
vise or amend the décision of an inferior court where such décision pro- 
ceeds from a judicial act, and is wlthln the scope of its jurisdiction and 
discrétion. 

[Ed. Note. — For other cases, see Mandamus, Cent Dig. § 64 ; Dec. Dig. 
§ 28.*] 

3. Mandamus (§ 60*)— Natuee and Scope of Remedt— Reinbtatement of At- 

toenet. 

Relator, who was a practicing attorney In Alaska, was convicted of a 
crimlnal offense involving moral turpitude which under Code Civ. Proc. 
Alaska, §§ 743-T50, was ground for his disbarment, and the record of 
conviction was made conclusive évidence upon which the disbarment œust 
follow. At the time of pronouncing judguient 'and while relator was be- 
fore the court, the judge also entered an order removing him from the 
bar and strlldng his name from the roll of attorneys. Held, that whilo 
the proceeding was irregular, in that a rule to show cause was net en- 
tered and served on relator, the court did not exceed its jurisdictioa, and 
relator would not be reinstated by the Circuit Court of Appeals by a writ 
of mandamus. 

[Ed. Note. — For other cases, see Mandamus, ï)ec. Dig. § 60.*] 

Pétition for a Writ of Mandamus to the District Court of the United 
States for the District of Alaska, Division No. 1. 

Pétition by E. M. Barnes for a writ of mandamus to Thomas B. 
Lyons, Judge of the District Court in and for the District of Alaska, 
Division No. 1. Pétition denied. 

E. M. Barnes, pro se. 

John Rustgard, U. S. Atty., for respondent. 

Before MORROW, Circuit Judge, and HANFORD and WOL- 
VERTON, District Judges. 

WOLVERTON, District Judge. E. M. Barnes, by pétition filed in 
this court, prays a peremptory mandamus directing and requiring Hon. 
Thomas R. Lyons, judge of the District Court in and for the District 
of Alaska, to permit petitioner to practice as an attorney in said court. 
An order to show cause was issued, and the case is now presented up- 
on the pétition and the return of Judge Lyons. 

It appears that petitioner was prior to March 21, 1910, an attorney 

•For other care."î see same toplc & l numbek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
187 F. — 56 t Rehearlng denied July 3, 191L 
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at law, duly licensed to practice in ail of the courts of the District 
of Alaska; that on that date Hon. Edward E. Cushman, sitting and 
acting as judge, caused to be entered in said court the following order : 

"Now on thls day it appearing to the court that B. M. Barnes, an attorney 
aucl oJilcer of thig court, has been heretofore by a jury found gullty of a fel- 
ony, to wit, of the crime of mailing an obscène, lewd, and lascivious letter, 
and this day by this court sentenced therefor to be confined in the fédéral 
jail at Juneau, Alaska, for a period of six (6) mouths and to pay a fine to the 
United States of four hundred ($400) dollars, wherefore, it is ordered by the 
court that the said E. M. Barnes be and he Is hereby removed from the bar 
of attorneys of this court and his name stricken from the roll." 

That no charges or accusation had been previously or at ail pre- 
ferred in writing or otherwise against petitioner or served, nor had pe- 
titioner any notice thereof , nor was he heard or given the opportunity 
te be heard in his défense, but solely on account of such order the re- 
spondent refuses to allow or permit the petitioner to practice as an 
attorney in said court. 

The return of respondent • shows that while the Hon. Edward E. 
Cushman was judge of the said District Court of Alaska the petitioner 
was indicted, tried, and convicted of the offense of mailing an obscène, 
lewd, and lascivious letter, in violation of section 211 of the Criminal 
Code of the United States (Act March 4, 1909, c. 321, 35 Stat. 1129 
[U. S. Comp. St. Supp. 1909, p. 1453]), and on March 21, 1910, was 
duly adjudged guilty thereof and sentenced to imprisonment for a 
period of six months at hard labor and to pay a fine of $400, and "that 
immédiat ely after the pronouncement of said judgment and sentence 
against said petitioner by said judge, and before petitioner had re- 
sumed his seat, in open court, said judge made an order removing the 
petitioner from the bar of attorneys of said court and striking his name 
from the roll thereof, which order is of record and among the files of 
said court, and in no way has been modified or changed." Otherwise 
respondent admits that his refusai to permit petitioner to practice in 
said court is by reason of his having been convicted of a felony and 
of having been disbarred from practice by his, respondent's, pred- 
ecessor in office by virtue of said order. 

[1] Petitioner insists that he should be reinstated, for the reason 
that no charges or accusation were preferred against him in the court 
wherein he was disbarred, nor was he notified thereof or given a chance 
to be heard in his own défense, and that this proceeding is sufficient 
for the purpose. Under the statute of Alaska, an attorney mav be 
removed or suspended by the District Court upon his being convicted 
of any felony or of a misdemeanor involving moral turpitude, and in 
either of which cases the record of his conviction is made conclusive 
évidence. It is further provided that the proceeding to remove shall 
be taken by the court of its own motion for matters within its knowl- 
edge or that of any of the judges thereof; otherwise it may be taken 
by information of another. If the proceeding be upon the motion of 
the court or judges thereof for matters within its knowledge, the ac- 
cusation shall be made by an order of the court reciting the facts 
charged. Further, after the accusation has been made or received, 
the court shall forthwith make an order requiring the accused to ap- 
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pear and answer the accusation at a specified tîme in the same or a 
subséquent term, and cause a copy of the order and of the accusation 
to be served upon the accused within a prescribed time before the day 
appointed in the order to appear and answer. Further provisions are 
made for appearance and a formulation of the issues. When an ac- 
cusation is made upon the knovvledge of the court or the judges there- 
of, the facts shall be set forth as in other cases, and the accused may 
controvert the accusation; whereupon the issues of facts shall be by 
the court referred to at least three disinterested members of the bar, 
who shall report their findings of fact to the court and the judgment 
of the court shall be entered according to such findings. Sections 743- 
750, Alaska Codes. 

This procédure is not materially différent from the practice prior to 
the G)des. "The practice in the English and American courts," says 
Mr. Weeks in his work on Attorne^'s at Law, § 83, "is for the court to 
issue a rule upon the attorney, reciting the substance of the informa- 
tion or charges against him, and requiring him to show cause why he 
should not be stricken from the roll. The attorney must hâve notice 
and full opportunity to be heard in his défense. It is error to strike 
an attorney from the rolls on a mère motion without giving him notice 
of the proceeding. And this is true, whether the court proceed under 
a statute, or in the exercise of its inhérent powers. Spécifie and per- 
tinent charges must be made and judgment entered on the process, 
otherwise he cannot be suspended or removed." 

And it is said in Beene v. State, 22 Ark. 149, 157: 

"But whether the court proceed under the statute, or in the exercise of its 
inhérent power for offenses not embraced in the statute, the attorney is enti- 
tled to uotice, and an opportunity to be heard in défense. The practice in tlie 
English and American courts is for the court to issue a rule upon tlie attor- 
ney, reciting the substance of the information or charges against him, and 
retiuiring him to show cause why he should not be stricken from the roll"— 
citing several authoritles. 

See, also. Ex parte Robinson, 19 Wall. 505, 512, 22 L. Ed. 205. 

The orderly method then is to prefer an accusation, cite the party 
to appear or show cause, and afïord reasonable opportunity to be heard 
in his défense before the entry of order of removal is made. The 
question presented hère is whether, notwithstanding the irregularity 
of entry of the order of disbarment, the petitioner is entitled to be re- 
instated through this proceeding by writ of mandamus. 

[2] While it may be that mandamus to an inferior court of the 
United States is in the nature of appellate jurisdiction (Ex parte 
Crâne, 5 Pet. 190, 8 L. Ed. 92), yet it is never empioyed to revise or 
annul the décision of an inferior court where such décision proceeds 
from a judicial act and is within the scope of its jurisdiction and dis- 
crétion. An inferior court "cannot be reviewed and reversed in this 
form of proceeding, however erroneous it may be or supposed to be." 
Ex parte Secombe, 19 How. 9, 15 L. Ed. 565. In such a proceeding, 
"the court," says Mr. Chief Justice Marshall in Ex parte Burr, 9 
Wheat. 529, 530, 6 L. Ed. 152, "is not inclined to interpose unless it 
were in a case where the conduct of the Circuit or District Court was 
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irregular, or was flagrantly improper." In Ex parte Bradley, 7 Wall. 
364, 377, 19 L. Ed. 214,. the court says: 

"For we ag:ree that this writ does not lie to control the .ludieial discrétion 
of the judge or court; and heuce, where the act complained of rested in the 
exercise of thls discrétion, the remedy fails." 

Mandamus was sustained, however, the court concluding in the fol- 
lowing language: 

"But the proceedins is admitted to he the recognized remedy when the case 
is outside of the exercise 'of tiiis discrétion, aiid is oue of irregiilarity, or 
against law, or of flagrant 'injustice, or vvithout jurisdiction." 

In this case the judgment of disbarment was made jn a différent 
court from that in whiçh the contempt was committed; the contempt 
constituting the basis of the proceeding. The principle involved came 
ûp subsequently in a différent form in a case wherein Bradley sued 
Fisher, the judge who disbarred him, to recover damages, and it >vas 
held, among other things, that, while the court erred in not çitin'g 
Bradley to show cause and thus affording him opportunity^for explana- 
tion or défense or apology before making the order striking him frpm 
the roll,. yet that the act was judîcial in character, and was not afïected 
by the errorièous manner in which its. jurisdiction was exercised, and 
hence the jûdge was not rendered liable to Bradley for. enter ing the 
order. So it was said in Ex parte Steinman and Hensel, 95 Pa. 220, 
■■2à7, 40 Am. Rep. 637: 

"We entertain no doubt that a court bas, jurisdiction without. any formai 
complaint or pétition upon îts'b'wn motion to Strike the nanie of an attorney 
from the roll in a proper case, provided he has had reasonable notice and heeu 
atïorded an, opportuuity to be heard in his own défense." ., 

And it was held in Randall v. Brigham, 7 Wall. 523, 540, 19 L. Ed. 
285, that "the informality of the notice, or of the complaint by the let- 
ter, did not touch the question of jurisdiction"; and,' further, that: 

"AU that is requisite to their validity (the proceedings to disbar) is that, 
when not takgn for matters occurring in open court, in the présence of the 
judges, notice should be given to the attorney of the charges made and oppor- 
tunity afforded him for eXplanatlon and défense. The manner in which the 
' proceeding shall be conducted, so that it be without oppression or unfairness, 
is a matter of judicial régulation." 

The principle was applied in Ex parte Wall, 107 U. S. 265, 2 Sup. 
Ct. 569, 27 L. Ed. 552, where the attorney objected that there was no 
charge against him under bath. In Ex parte Robinson, supra, it was 
held that mandamus was the proper remedy to restore an attorney 
where the inferior court had not given opportunity to be heard; it 
being held that it thus eMceeded its jurisdiction. 

[3] The principle appHcable hère, tersely stated, is mandamus will 
lie to require an inferior- court to restore an attorney as a practitioner 
when the court has exceeded its jurisdiction in striking his name from 
the roll, but that the manner in which jurisdiction is exercised — that 
is to say, the method of practice by which • the court's discrétion or 
judicial function is invoked — is not jurisdictional. For errors of the 
court committed in the acquirement of jurisdiction, so that it acts ju- 
dicially or in the exercise of a sound discrétion in determining as to 
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the sufficiency of the mode of procédure, its judgment will not be dis- 
turbed on writ of mandamus. Such was the holding in Ex parte Se- 
combe, supra. "In this case," says the court, "it appears that the of- 
fenses charged were committed in open court, and the proceedings to 
remove the relator were taken by the court upon its own motion. And 
it appears by his affidavit that he had no notice that the court intended 
to proceed against him, had no opportunity of being heard in his dé- 
fense, and did not l^now that he was dismissed from the bar until 
the term was closed, and the court had adjourned to the next term. 
Now, in proceeding to remove the relator, the court was necessarily 
called on to décide whether, in a case where the offense was commit- 
ted in open court, and the proceeding was had by the court on its own 
motion, the statute of Minnesota required that notice should be given 
to the party, and an opportunity afforded him to be heard in his dé- 
fense. The court, it seems, were of the opinion that no notice was 
necessary, and proceeded without it; and, whether this décision was 
erroneous or not, yet it was m'ade in the exercise of judicial authority, 
where the subject-matter was within their jurisdiction, and it cannot 
therefore be revised and annulled in this form of proceeding." 

Of course, the conduct of the court will not be excused when it is 
irregular — that is, in dérogation of right, or is flagrantly impro'per — 
and in such a case mandamus will lie to compel it to do justice. Ex 
parte Burr, supra. But no such contingency arises in the case at bar. 
Now, it appears from the return of the judge of the district court that 
at the time of pronouncing sentence upon the petitioner in the case in 
which he was convicted the court thereupon, and while petitioner was 
in the présence of the court, made an order removing him from the 
bar of attorneys and striking his name from the roU. The action of 
the court in that regard was based upon the judgment of conviction 
which was, as the court believed, of a felony. At any rate, it was an 
offense involving moral turpitude, as witness the grossly immoral and 
debasing character of the letter mailed by the petitioner. The court 
had conducted the trial and the jury had returned its verdict against 
the petitioner, so that what happened was in the présence of the court. 
Taking knowledge of the conviction, the court proceeded at once on 
pronouncing judgment to disbar the petitioner. While it would hâve 
been more regular and in accordance with the statute for the court to 
bave made the accusation by order reciting the facts charged, and 
thereupon fixed a day for hearing and heard the petitioner in his dé- 
fense before passing judgment in disbarment, yet in doing as it did it 
can hardly be said that the court exceeded its jurisdiction. The judg- 
ment of the court pronouncing sentence was the équivalent of a charge 
that he had been convicted of an offense for which he ought to be dis- 
barred, and he was in the présence of the court at the time, and no 
doubt would bave been heard had he so requested. But the judgment 
is made , conclusive évidence upon which his disbarment must follow, 
and in reality there was no défense that petitioner could interpose to 
excuse his conviction. It is suggested by counsel that petitioner had a 
right to show that he would take an appeal, but that was no défense. 
Indeed, it has been held that such a judgment of conviction is suffi- 
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cient to warrant suspending an attorney, though such judgment has 
been superseded by writ of error. In re Kirby, 10 S. D. 322, 414, 73 
N. W. 92, 907, 39 L. R. A. 856, 859. 

We are of the opinion that the District Court did not exceed its ju- 
risdiction in disbarring petitioner, and that his reinstatement cannot be 
awarded through this proceeding by mandamus. 

Beyond the reasons discussed for denying the writ, it is not cîear 
that the petitioner was without a remedy by writ of error from the 
original proceeding. Such a writ was prosecuted to this court in Cobb 
V. United States, 172 Fed. 641, 96 C. C. A. 477. But the point was 
not made in that case. 

The writ of mandamus will be denied and the pétition therefor dis- 
missed. 



PRICE et al. v. UNION LAND CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. May 18, 1911.) 

No. 3,434. 

1. CoEPORATioNS (| 320*) — Stockholdebs' Suils — Geounds for Relief. 

A bill by stockholders against tlie corporation and individuals, whieh 
allèges that the Individual défendants control the corporation, that they 
hâve issued to themselves a large proportion of its stock without con- 
sidération, and hâve caused property purchased with money of the cor- 
poration to be conveyed to themselves and to auother corporation défend- 
ant organlzed by them, states a cause of action for relief on bChalf of 
the corporation by the restoratlon of its property, and also incidentally 
by the caneeliation of the stocit wrongfully obtained by the individual 
défendants, by means of which thelr diversion of the property was made 
possible. 

fEd. Noté. — For other cases, see Corporations, Cent. Dig. §§ 1426-1439 ; 
Dec. Dlg. § 320.*] 

2. CoEPOEATioNS (§ 320*) — Stockitoldees' Suits — Parties. 

In such à suit, persons vvho were f ormerly stockholders, but were in- 
duced to part with thelr stock to the individual défendants by false aud 
fraudulent représentations niay joiu as complainants on all(^ations of 
such faets, and may be restored to thelr status as stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1420-1439 ; 
Dec. Dlg. § 320.*] 

3. Equity (§ 149*) — Stockholders' Suits — Pleading. 

A right to maintain a suit against the officers of a corporation for fraud- 
ulent misappropriation of ils property is a right of the corporation, and 
stockholders suing in such right cannot .ioln tlierewith a cause of action 
for fraud and deeeit practiced on them wheu they purchased thelr stock 
which is Personal. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. §§ 342, 368-370; 
Dec. Dig. § 149.*] 

4. CoBPOHATioNS (§ 320*) — Stockholders' Suits — Eiqht to Maintain in 

Fedebal Court — Equity Rulk 94. 

In a stockholders' suit in a fédéral court, it Is a suffielent compUance 
with equity rule 94 if complainants clearly show in their bill that the 
suit is not a collusive one to secure jurisdlction, and that the corpora- 
tion will not raove in Its own behalf . 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 320.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Equitt (§ 148*)-^Pleading — Effect of Multifaeiousness. 

Wliere a bill states a good cause of action, but couples with it another 
cause of action which renders it multifarious, it is error to dismiss ttie 
bilI on the merits, but coniplainants should be given the riglit to replead, 
or on their failure the dismissal should be without préjudice. 

[Ed. Note.— For otber cases, see Equity, C'eut. Dig. §§ .341-367; Dec. 
Dig. § 148.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Suit in equity by T. K. Priée and others against the Union Land 
Company, and others. Decree for défendants, and coniplainants ap- 
peal. Reversed. 

S. K. Stevenson (John R. Smith, on the brief), for appellants. 
Clayton C. Dorsey (William V. Hodges and Cranston, Pitkin & 
Moore, on the brief), for appellees. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

HOOK, Circuit Judge. This is an appeal from a decree sustaining 
a demurrer and dismissing complainants' bill. The bill was attacked 
on three grounds: That it stated no cause for équitable relief, that 
it was multifarious, and that complainants had net complied with 
Equity Rule 94. The trial court held the bill defective for the second 
and third reasons, and dismissed it, not without préjudice, but as upon 
the merits. 

[1,2] The bill is prolix and contains so much unnecessary redun- 
dancy and réitération that the mind is confused in seeking the pleader's 
purpose. The confusion is increased by inconsistent averments, and 
the attempt to combine two distinct and unrelated causes of action in 
one. There is discoverable, however, a cause of action sufficiently 
stated to give complainants a standing in court when it is disentangled 
from the rest of the bill. It is what is commonly termed a stockhold- 
er's suit, and without stating it in détail as it appears in the bill its 
gênerai outline is as follows : The complainants, who are citizens of 
lowa, on behalf of themselves and ail others similarly situated, sued 
the Union Land Company, the Denver & Northwestern Fuel Com- 
pany, the Continental Trust Company, and six ihdividuals, ail of 
whom are citizens of Colorado. The Fuel Company was organized 
by some of the individual défendants under the laws of Colorado 
August S, 1902, for the purpose, as stated, of acquiring coal lands and 
mining and selling coal. It had a capital of $1,000,000 in shares of 
$1 each, which was increased to $3,000,000 about five months later. 
The individual défendants as directors, officers, and stockholders are 
and hâve been from the beginning in active and complète charge of 
ail the afïairs of the Fuel Company. They induced complainants and 
other résidents and citizens of lowa to buy about $215,000 of the 
stock and pay for the same in full. The purchases and payments of 
the complainants aggregated $20,000. Shortly after the increase of 
the capital stock to $3,000,000 the individual défendants, being in con- 

•For other caees see same topic & § numbëk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trol of the Company, unlawfuUy allotted and distributed among them- 
selves $2,500,000 thereof, either without any considération whatever 
or upon a trifling considération bearing no reasonable relation to the 
amount or par value of the stock. A large amount of land in Routt 
county, Colo., was purchased with the nioneys actually paid in by 
the bona fide stockholders, and though the purchases vvere for the 
Fuel Company some of the individual défendants took the titles in 
tlieir own names and refrained from recording the deeds. The gran- 
tees subsequently conveyed to the Fuel Company^ but the deeds, never 
recorded, were afterwards suppressed or destroyed. For the purpose 
of placing the property of the Fuel Company beyond its reach, of 
making secure their own interests unlawfuUy acquired without con- 
sidération, and of defrauding the Fuel Company and its bona fide 
stockholders, the individual défendants caused the Union Land Com- 
pany to be organized about April 1, 1907, under the laws of Colorado, 
with a capital of $50,000. The lands of the Fuel Company were there- 
upon conveyed to the I^and Company. The entire capital stock of the 
Land Company is held or controlled by three of the individual de- 
fendants, and they compose its board of directors and are its officers 
and in the exclusive control of its affairs. The assets of the Land 
Company consist exclusively of the lands purchased for the Fuel Com- 
pany with the moneys paid in by complainants and other stockholders 
similarly situated. The Land Company so controlled then issued 
bonds to the amount. of $1,000,000, and to secure them executed to the 
défendant Trust Company as trustée a deed of trust upon the lands. 
The Trust Company, though not a guilty participant, is a necessary 
party to the suit. The bonds, after exécution and certification, were 
delivered to three of the individual défendants who apportioned and 
distributed them largely among themselves and their associâtes with- 
out considération. Some of the bonds were held to be exchanged for 
stock in the Fuel Company. Two of the complainants were induced by 
false and fraudulent représentations to surrender their stock in the 
Fuel Company and accept the bonds :of the Land Company in lieu 
thereof. Ail the défendants who had to do with the transfer of the 
property of the Fuel Company and. with the exécution, disposition, 
and receipt of the bonds, had notice of the unlawful plan and con- 
spiracy of the individual défendants. In brief the Fuel Company was 
wrongfully and fraudulently stripped of its property without considér- 
ation. Complainants did not discover the matters complained of until 
after they had been consummated. Thèse facts, recited with greater 
détail in the bill, constitute a case for équitable relief in the Fuel Com- 
pany for the restoration of its property, and that the company be freed 
from the dominance and control of those whose stock was acquired 
contrary to law to the end that when the property is recovered it may 
be properly safeguarded and administered according to the purposes 
specified in its corporate charter. Three of the complainants are stock- 
holders of the Fuel Company, and if the requisite conditions exist and 
they complied with Equity Rule 94 they may maintain the suit for the 
ultimate advantage and benefit of their corporation. The other two 
complainants exchanged their stock for bonds of the Land Company, 



PKICE V. UNION LAND CO. 889 

being induced to do so, they say, by false and fraudulent représenta- 
tions of the individual défendants. They may join their co-complain- 
ants in the suit for the principal rehef upon averments sufficient for 
the annulment of the exchange in order that they may be restored 
to their original status as stockholders. The securing of the exchange 
is alleged to hâve been a part of the plan and scheme of the individual 
défendants, and it is but an obstacle which may be removed as in- 
cidental and preliminary to the main relief. United States v. Northern 
Pacific R. Co., 67 C. C. A. 269, 134 Fed. 715. It does not matter that 
ail the complainants are not situated alike in this respect. "It is not 
indispensable that ail the parties should hâve an interest in ail the mat- 
ters contained in the suit ; it will be sufficient if each party has an in- 
terest in some material matters in the suit and they are connected 
with the others." Brown v. Trust Ce, 128 U. S. 403, 9 Sup. Ct. 127, 
32 L. Ed. 468. Objection is made to the union in the same suit of a 
cause of action for the cancellation of the stock of the individual de- 
fendants in the Fuel Company with one for the recovery on behalf 
of the Fuel Company of its property unlawfully diverted. Ordinarily 
there would be no relation or connection between such causes of ac- 
tion, but it fairly appears hère from the averments of the bill that the 
diversion of the property of the Fuel Company to the personal bene- 
ût of the individual défendants was made possible by their control 
of the affairs of the company, and full, adéquate, and complète relief 
under the spécial circum stances would seem fairly to include an en- 
forced relinquishment of such control wrongfully acquired, held, and 
exercised to the damage of the company. In a broad sensé, the suit 
is for restoration to a corporation of its property under conditions 
which will, when efifected, insure its safeguarding and dévotion to 
proper corporate uses and purposes. In Hosmer v. Railway & Iron 
Co-, 65 C. C. A. 81, 129 Fed. 883, we said: 

•'Tlie doctrine of inultit'ariousuess in equity pleading rests largely upou 
coiisideratioiis of inconvenience and expense. Its limitations are not sliarply 
delïned, and it would be both difiicult and iinwise to formulate a rule for un- 
varying application. It often beconies a nice question wbether tlie convenience 
of a complainant, and his interest tbat a multiplicity of suits be avoided, 
which is also of public concern, outweigh the inconvenience of the défendants 
arisiiig from the joiuder of two or more causes of action in a single suit, 
and wbether the relation between the causes of action is sufflciently apparent 
to présent a conunon point of controversy." 

[3] But running through the bill is an attempted assertion of a 
cause of action ^against the individual défendants not for the use and 
benefit of the Fuel Company but exclusively afïecting the complain- 
ants as individuals. It is for fraud and deceit practiced upon them 
in the original sale and purchase of the stock which they hold. Clearly 
such a cause of action has no place in a stockholders' suit brought for 
the benefit of the corporation. "A right to maintain a suit against 
the officers of a corporation for fraudulent misappropriation of its 
property is a right of the corporation." Porter v. Sabin, 149 U. S. 
473, 478, 13 Sup. Ct. 1008, 37 L. Ed. 815. A right of a stockholder 
to sue for fraud and deceit practiced upon him when he purchased his 
stock is a Personal one. 
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[4] Did complaiiiants comply with Equity Rule 94? The bill and 
the amendment were duly verified. There are allégations, though 
not as direct as might be, that complainants were stockholders of the 
Fuel Company at the times of the transactions complained of, and 
showing that the suit is not a collusivè one to confer upon a court 
of the United States jurisdiction of a case of which it would not other- 
wise hâve cognizance. The rule also requires that the bill "set forth 
with particularity the efforts of the plaintiff to secure such action as 
he desires on the part of the managing directors or trustées, and, if 
necessary, of the shareholders, and the cause of his failure to obtain 
such action." The allégations of the bill cover thèse matters in détail. 
Without reciting ■ them ît is sufficient to say that complainants did 
everything that could reasonably be required of them. The rule does 
not demand that which is unreasonable or impossible. It is sufhcient 
if complainants make it clearly to appear that the suit is not a collu- 
sivè one to secUre jurisdiction, and that the corporation will not move 
in its own behâlf. Hère the Fuel Company, according to the bill, was 
in the sole and exclusive control of the défendants charged with the 
wrongdoing thrqugh their possession of the executive offices, by be- 
ing a majority of the board of directors and by holding five-sixths of 
the capital stock. Not only was information of the conditions refused, 
but it appears that the individu al défendants declined to allow the 
Company to proceed, and made it clear that if complainants proceeded 
in behalf of the company they would be met with active opposition. 

[5] The decree is reversée! and the cause is remanded for further 
proceedings in conformity with this opinion. The trial court is au- 
thorized to require the complainants to recast their bill so as to state 
în proper form the cause Of action upon which it can be maintained, 
and if they refuse to do sp to dismiss it without préjudice. 



CITY AND COUNTT OF DENVER et al. v. NEW YORK TRUST CO. et al. 
SAME V. DENVEU UNION WATER CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. May 19, 1911.) 

Nos. 3,479, 3,480. 

1. CotjRTS (§ 282*)' — .Jurisdiction of Feoeral Courts— Fedebai, Question. 

The trustée in a moi'tgage given by a corporatio]i to secure its bouds 
has certain rights as the représentative of tbe bondholders ludependently 
of the moi'tgagor, and inay ma intain a suit In a fédéral court for the pro- 
tection of such rights arising out of contraets pledged by the mortgago 
from impalrment by législation of the state regardless of the citlzeuship 
of Its mortgagor. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dig. § 282.* 

Jurisdiction in cases involving fédéral question, see notes to Bailev v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purch. Co. v. Boston & M. 0. C. 
& S. Min. Co., 35 C. C. A. 7; Earnhart v. Switzer, 105 C. C. A. 262.] 

*I'or other cases see same topic & § numeek iu Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexe? 
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2. Waters and Water Courses (§ 188*) — Franchise to Wateb Company- 

Construction OF CONTHACT. 

The eity of Denver, by au ordinance wWch was accepted and under 
which tlie company expended several niilllon dollars, granted a franchise 
to a water compmy for 20 years, the llmit of Its power and also con- 
tracted to pay for the maintenance of flre hydrants. The ordinance pro- 
vided that at the expiration of the term the city should hâve the right 
at its élection to purchase the property of the company, its value to be ap- 
praised in case of disagreement, the company's franchise to then cease. 
By a following provision the city vi^as given the right at its élection to 
renew the franchise of the company at the end of the term for another 
20 years vvith a reduced rental for its hydrants. Held that, in view of 
the nature of the business for which the franchise was granted, the short- 
ness of the term, and the large expenditures which must necessarily be 
made and continued through the term to glve adéquate service in a young 
and rapldly growing city, such two provisions of the ordinance contract 
should be construed together as requlring the city to purchase the prop- 
erty at the end of the term, if it did not renew the franchise; it not 
having poïi^er to bind itself by a contract to renew, but having power 
under the statute to contract to purchase if it should choose not to re- 
new. 

lEd. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
i 188.*] 

3. Waters and Water Courses (§ 188*) — Franchise to Water Company- 

Construction OF Contract. 

A further provision in sald ordinance that, while the considération for 
tlie respective agreements of the city and company were upon each side 
the several agreements of the other, the several contracts and agreements 
should be deemed independent, with the same force and effect as if each 
section was contained in a separate ordinance cannot destroy ail inter- 
relation and dependency among the varions parts of the ordinance, there 
being such a gênerai relation and connection of context and subject-mat- 
ter throughout the entire ordinance as to require the several parts to be 
construed in pari materia even if they were contained in separate ordi- 
nances. 

[Ed. Note.— For other cases, see Waters and Water Courses, Dec. Dig. 
§ 188.*] 

4. Constitution AL Law (§ 127*) — Obligation of Contracts— Law Impair- 

iNG Obligation. 

An amendment of a city charter which impairs the obligation of a valld 
and subsisting contract previously made by the city is not the less a vio- 
lation of the contract clause of the Constitution because under the stato 
law such amendments are adopted by the electors and are not the acts 
of a législative body. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 325- 
341 ; Dec. Dig. § 127.*] 

5. Constitutional Law (| 127*) — Obligation of Conteacts— Impaibment by 

Municipalitt. 

The city of Denver by an ordinance granted a franchise to a water 
company for 20 years and also contracted for hydrant service at stated 
reniais during the term. It also contracted to purchase the property of 
the company at the end of the term at a value to be flxed by appraisers 
after it siguifled its élection, or, in the alternative, to renew the company's 
franchise and contract for an additlonal 20 years, payiug a reduced hy- 
drant rental. Before the end of the term the city adopted a charter 
amendment by which it created a public utilities commission, with en- 
tire control over the subject of waterworks and water supply and which 
authorlzed the commission to purchase the property of the water company 
provided the company would accept a stated sum therefor in the bonds 
of the city, but if not directed that an élection should be held to vote 



•For othur cases see same toplc & i kumbeh m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bonds whicK should be used by the commission "to construct and put into 
opération a complète System of waterworlis for snpplying said city and 
its inKabitants with water for ail uses and purposes." ïhe compaiiy dld 
not accept the offer, and aii élection was lield and bonds voted for tlie 
construction of a municipal plant. HeM, that the charter amendinent 
was a direct impalrment of the oblisation of the contract, and was un- 
constitntlonal and void;' 'and that the Company and also its niortga.uee 
as representing Its bondholders were eutitled to an iujunction to restr-.riu 
the violation of such contract by the carrylng out of the iilan of the 
amendment. 

[Ed.^ Note. — For othër cases, see Constitutional Law, Cent. Dig. §§ ;'v2o- 
341 ; Dec. Dig. § 127.*] 

6. WOBDS AND PHEASES--"ELECT." 

The ordinary meaning of "elect" 3s to chobse between alternatives. 
[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, pp. 
2329^2.S:i6 ; vol. 8, pp. 7647, 7648.] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

In Equity. Suit by the New York Trust Company and others, 
against the City and County of Denver and others, the Denver Union 
Water Company and the South Platte Canal and Réservoir Company. 
From orders granting preliminary injunctions on the bill and cross- 
bill of the water company, the City and County of Denver appeals. 
Afïîrmed. 

Charles S. Thomas and Charles W. Waterman (Henry A. Lindsley, 
City Atty., George Q. Richmond, W. H.'.Bryant, George L. Nye, 
William P. Malburn and William A. Jackson, on the brief), for ap- 
pellant. 

Henry McAllister, Jr. (Joël F. Vaile, William N. Vaile, Underwood, 
Van Vorst & Hoyt, and J. Markham Marshall, on the brief), for New 
York Trust Co. 

Gerald Hughes and Clayton C. Dorsey (William V. Hodges and A. 
M. Stevenson, on the brief), for Denver Union Water Co. 

Before HOOK, Circuit Judge, and RINER and REED. District 
Judges. ; 

HOOK, Circuit Judge. The New York Trust Company brought 
suit, in the Circuit Court to enjoin the "city and county of Denver" in 
the State of Colorado and certain of its officers including the members 
of the Public Utilities Commission from issuing bonds and construct- 
ing a System of waterworks, for a decree that certain provisions of the 
municipal charter are in violation of the Constitution of the United 
States, for the spécifie performance of an alleged contract to purchase 
the existing waterworks system, and for gênerai relief. The Denver 
Union Water Company, which is the owner of the existing system 
of waterworks, and the South Platte Canal & Réservoir Company, 
a subsidiary corporation whose stock is owned by the Water Company, 
were made parties défendant. The Circuit Court granted orders of 
temporary injunction on complainant's bill and a cross-bill of the 
Water Company. The case is hère on appeal from those orders. 

The complainant Trust Company and défendants the city and county 

•For other casies see same topic & § numbek in Dec. & Am. Dlgs. 1307 to date, & Rep'r Indexes 



CITY AND COUNTY OF DENVER V. NEW YOEK TRUST CO. 893 

of Denver and the Water Company are the successors respectively of 
other similar corporations from whose acts the présent situation arises. 
but for the purposes of this case they may be regardée! as original 
contracting parties in ail respects. The Trust Company is a corpora- 
tion of New York, and is the trustée in a mortgage given by the Wa- 
ter Company to secure $8,000,000 of its bonds. The mortgage em- 
braces ail the property, real and personal, of the Water Company, 
including franchises, contracts, rentals, choses in action, and the right 
to receive the purchase price in case of sale to the municipality. The 
city and county of Denver which for convenience will be called the 
city, is a municipal corporation of Colorado, and its officers and the 
members of the Public Utilities Commission are citizens of that state. 
The Water Company and the South Platte Company are Colorado cor- 
porations. The property of the latter, which consists principally of 
a valuable improved source of water supply, is an intégral part of the 
waterworks System, is in the possession of and being operated by the 
Water Company, and is incumbered by a mortgage securing $4,000,- 
000 of bonds subject to call. The cross-bill of the Water Company 
sets forth substantially the same facts as contained in the original 
bill of the Trust Company, but construes them to mean that the city 
elected, not to purchase its property as the Trust Company claims, but 
to renew its contract and franchise for an additional period of 20 
years. It also contains a prayer for relief similar to that of the orig- 
inal bill, save that it asks that its right to a renewed contract and fran- 
chise be established. Applications for temporary injunction were sub- 
mitted upon bill, cross-bill, and affidavits and the trial court entered 
orders on both pleadings temporarily enjoining the municipal défend- 
ants from issuing bonds and from taking any steps towards the con- 
struction of a waterworks plant, and, in case of the cross-bill, from 
interfering with the Water Company in the continued exercise and 
enjoyment of its rights under its original franchise. 

[1] The appellants contend that the trial court was without jurisdic- 
tion of the suit, and that the bill and cross-bill are so manifestly with- 
out equity that temporary injunctions should not bave been granted. 
Jurisdiction was invoked in the bill upon the ground of diversity of 
citizenship and also because the suit arose under the Constitution of 
the United States. As to the former, it is urged by the appellants that 
though the complainant, the Trust Company, is a citizen of New York 
and ail the défendants are citizens of Colorado, yet the défendant 
Water Company, which is an indispensable party, should for jurisdic- 
tional purposes be aligned with its mortgagee, the complainant, and 
when that is done the requisite diversity of citizenship does not ex- 
ist. It is also claimed that the Trust Company in seeking the spécifie 
performance of an alleged contract of sale between the Water Com- 
pany and the city, both citizens of Colorado, is suing for the contents 
of a chose in action and by the judiciary act it is therefore under the 
same disability in respect of jurisdiction as its assigner or mortgagor 
the Water Company. It may be assumed that thèse contentions as to 
diversity of citizenship and the lack of jurisdiction on that ground are 
well founded, yet if it appears from the face of the bill that a fed- 
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eral question is fairly presented there would still be jurisdiction in the 
Circuit Court. The Trust Company as the représentative of the bond 
holders has certain rights independently of its mortgagor, the Water 
Company, and is not concluded by the action or nonaction of the lat- 
ter. Though possession, management and opération of the mortgaged 
property, with their usual incidents, remain with the Water Company, 
the derivative interest of the Trust Company is such as to entitle it to 
protection and to préserve the property pledged to it from unlawful 
injury or destruction; and if the wrong consists in législation impair- 
ing the obligation of the mortgaged contracts and franchises it may in- 
voke the jurisdiction of a circuit court of the United States regardless 
of the citizenship of its mortgagor. Mercantile Trust Co. v. Colum- 
bus, 203 U. S. 311, 27 L .ip. Ct. 83, 51 L. Ed. 198. 

[2] When a case claimed to arise under the contract clause of the 
Constitution is presented it is necessary to détermine whether there 
is a contract, what its true construction is, and whether as so construed 
the obligation is impaired by subséquent législation of the state or 
under its authority. Of tliese matters in their order. There is no 
question but that a contract was entered into between the city and the 
Water Company. It is embodied in the ordinance of the city, No. 44, 
of the year 1890, which was duly accepted by the Water Company, 
and by which it was granted the right to construct, maintain, and op- 
erate a system of waterworks to such extent as the city might law- 
fully grant the same, subject to termination as therein provided. Ac- 
cording to the terms of the ordinance hâve the contract relations be- 
tween the parties expired by lapse of time ? When the ordinance was 
adopted, April 10, 1890, the city was without power to grant the Wa- 
ter Company an exclusive franchise or one for a longer period than 
20 years. It did, however, hâve power under the existing law to con- 
struct and operate waterworks of its own, and also then to bind itself 
by contract to purchase the plant belonging to the Water Company 
when the franchise of the latter expired. The contract to purchase, 
which it was within the power of the city to make, might hâve been 
an absolute one or upon such conditions or alternatives as were mu- 
tually satisfactory. So far there is little, if any, controversy, and it 
may be coneeded that the franchise of the Water Company as orig- 
inally granted expired April 10, 1910, 20 years after the adoption of 
the ordinance. Briefly stated the contentions of the parties at this 
point of the case are as follows: The complainant Trust Company 
claims, and for that matter the Water Company also, that by the terms 
of the ordinance the city was bound at the end of the 20-year period 
either to purchase the waterworks system or to renew the contract with 
the Water Company for a like period but at a reduced hydrant rental. 
As already observed, the complainant and the Water Company diiïer 
as to the légal effect of what the city did under the alternatives stated. 
The former maintains the city elected to buy ; the latter that it elected 
to renew the contract. On the other hand the city claims it was not 
obligated by the ordinance to do either and that it did neither. 

When a water company assumes the duty of supplying a rapidly 
growing city and its inhabitants with water for a period of 20 years, 
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necessarily invôlving the expenditure of large sums of money, it is but 
natural that some considération would be given by the parties to the 
status of the Company and its property at the end of the period. A 
business of that character cannot be conducted f rom hand to mouth 
like that of a greengrocer, but provision for the public needs must be 
made many years in advance of actual demand, at least for an adé- 
quate water supply. There must be a large investment against future 
requirements. Especially is this se in a country like that in which 
Denver is situated where the problem is generally a difficult and ex- 
pensive one. Nor is the investment ordinarily made at once for the 
entire time; on the contrary if the city grows as Denver did from 
106,000 inhabitants in 1890, to double that number in 1910, the re- 
newal of plant and extension of facilities for service and the like is 
measurably constant and continuous. Moreover, it is the common 
course as was the case hère that the city retain the rieht upon its lo- 
cation of fire hydrants to demand of the Water Company the extension 
of mains and pipes into unserved districts or those newly populated, 
so that ail within reason may receive the benefits, Much of the in- 
vestment made under such conditions naturally remains unreturned 
at the end of the franchise period. It would be a grievous burden up- 
on the inhabitants of a city if a water company exacted such rates as 
would yield a reasonable return and in addition thereto such part of 
the investment as, at the end of the franchise term, would reduce it 
to the value of an idle plant. No community would tolerate such 
charges, and in practice they are rarely if ever made. As was said by 
a hydraulic engineer selected by the city as an appraiser of the prop- 
erty in question : "To make a structure like Cheesman Lake 'pay ouf 
in twenty years is unjust to the présent génération of water takers." 
The lake referred to is a réservoir of a capacity of nearly twenty-six 
billion gallons which though owned by the subsidiary company is a 
part of the system of the Water Company. It is natural, therefore, 
to look for some treatmeht of the subject in the ordinance under con- 
sidération, and the parties point to sections 11, 12, 20 and 21. So far 
as need be quoted they are as follows : 

"Sec. 11. At the expiration of the iterlod of twenty years from and aftei- 
the date of the passage and approval of the ordinance, in case the city shalt 
then elect so to do, the said works may be purchased by the said city, and in 
case the parties cannot agrée, after such élection, upon the priée to be paid 
by the city for the waterworks of the said company, its successors and as- 
signs, then their fair cash value shall be deterniined by arbitration, by five 
disinterested persons, none of whom shall be résidents of Denver, two of 
them to be chosen by the city, two by the company, and the flfth by the four 
flrst chosen, * * * and the décision of a majority of said board shall be 
final and binding upon both parties, and upon the payment, or tender of pay- 
ment, by said city the said company shall convey to said city ail of its prop- 
erty, real or personal, easeraents, rigbts and privilèges, and thereafter ail 
franchises, rights and privilèges which bave been at any time theretofore 
granted said company, its successors or assigns, and which it may then pos- 
sess, shall cease and be at au end. 

"Sec. 12. At the expiration of the said period of twenty years the said city 
may, at its élection, renew the contract Lereby made, by ordinance to that 
efCect, for a )ike period of twenty years, but at a price for hydrant rental 10 
per cent, less than nieutioned in section 10 hereof, for the period remainhis 
after the ten years after May Ist, 1891, and for successive periods of twenty 
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years at the priée last aforesaid, as often and as long as tlie city may 
<!lioose. • * ♦ " 

Section 20 provided that ail the apparatus owned by the Water 
Company and composing its plant, then or thereafter placed in or 
upon the streets, alleys and other pubHc places in the city shall be and 
remain the sole and absolute property of the Water Company, and it 
"shall forever be considered and entitled to be in possession thereof, 
except in case of purchase by said city under the terms of this ordi- 
nance, or some agreement between said city and said company, 

* * * when ail rights of whatsoever nature of said company, 

* * * in and to the subject-matter hereof shall vest in said city." 

"Sec. 21. While the considération for tlie respective agreements of the city 
and the company are upon eaeh side the several agreements of the other, ail 
of the several grants, contracts and agreements in this ordinance eontained 
are to be deemed independent agreements with the sanie force and effect as 
if each section of tliis ordinance was eontained in a separate ordinance by 
itself." 

[6] First, as to sections 11 and 12: For their opération they look 
to the expiration of the contract period 20 years in the future. Each 
of them purports to give the city a right of élection, the former to 
purchase the waterworks at the agreed or appraised valuation and the 
latter to renew the contract with a reduced rate of hydrant rental. 
If the purpose was reasonably and fairly to conserve the rights of 
both parties and to encourage and assure the safety of a libéral in- 
vestment by the Water Company essential to satisfactory service to 
the city and its inhabitants, they were related or connected alterna- 
tives, one or the other of which must be chosen. If section 11 stood 
alone in the ordinance it would seem clear that the city might do as 
it pleased, purchase or not purchase, whatever the circumstances. 
Though even in that case the provision for appraisal if the parties 
could not agrée on the price would appear unnecessarily redundant, 
because the control of the situation would be almost entirely in the 
hands of the city. The Water Company, with its Contract and fran- 
chise expired and no right to continue the use of the streets, would 
as a practical proposition be compelled to agrée upon a price if the 
city was willing to buy. Without the vitality which comes from a 
franchise its property, designed for a spécial use, would hâve little 
value. Notwithstanding this, it was provided in section 11 that the 
élection of the city to buy should précède the attenipt of the parties 
to agrée on the price, and that if they could not then so agrée there 
should bè an appraisal by third persons which should be "final and 
binding upon both parties." There is at least a suggestion in the pro- 
vision for élection and appraisal that the right or power of the city 
in that particular was intended to be qualified by the contract in some 
way so as to make it forego the rtatural advantages of its position at 
the expiration of the franchise. Why was the right of élection to 
renew the contract affirmatively reserved by section 12 20 years in 
advance of its expiration unless intended as an alternative of a pur- 
chase? The section was inserted in the ordinance for some substan- 
tial reason. Standing alone, and disconnected from the preceding sec- 
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tion, it has little if any point when we consider the power the city al- 
ready had under the law. As the law stood in 1890 the city could not 
then bind itself to renew, but the matter of renewal at the end of the 
franchise would be wholly within its control. There was no reason 
for making it the subject of contract with the Water Company, much 
less reserving a right of élection with référence to it, unless it was in- 
tended to predicate some right of the Water Company upon it. But 
the parties went even further and stipulated that the renewal if made 
should carry with it a specified réduction in hydrant rental, and this 
fact adds to the significance of the présence of the section in the ordi- 
nance. The ordinary meaning of "elect" is to choose between alter- 
natives, and having regard to the subject-matter of the contract and 
the relation of the parties it cannot well be said that there were two 
unrelated sets of alternatives of the city, namely, to purchase or not 
to purchase the waterworks under section 11, and, independently 
thereof, to renew or not to renew the franchise under section 12. 
The question is resolved more clearly and agreeably to reason by say- 
ing that each of the two sections contains a distinct proposition, one or 
the other of which must be adopted by the city, it having the choice. 
As already stated, the city could not in 1890 obligate itself to renew 
the contract in 1910, but having the power to own and operate a 
waterworks System of its own and to contract in âdvance for the pur- 
chase of that of the Water Company, it could lawfully hâve contracted 
to purchase if it did not renew. If the city having the power to re- 
new did not exercise it, it should purchase. Section 20 of the ordi- 
nance does not throw much light on the question though it is in har- 
mony with this conclusion. 

[3] But section 21, upon which the city relies, provides that the 
several contracts and agreements in the ordinance shall be deemed 
independent with the same force and effect as if each section "was 
contained in a separate ordinance by itself," and the city contends 
that the above construction of sections 11 and 12 is therefore inadmis- 
sible. That section 21 was not intended to destroy ail interrelation 
and dependency among the various parts of the ordinance is shown 
by its prefatory récital that the "considération for the respective 
agreements of the city and the company are upon each side the several 
agreements of the other." There are other évidences to the same 
effect. For example, section 12, which provides for a renewal of 
the contract refers specifically to section 10 for the hydrant rentals 
that were to be reduced, and the concluding sentence of section 12 
provides that the section is conditioned "upon the full performance 
by the city of the provisions of section 2 hereof," while section 2 in 
turn refers to section 1. Section 8 connects in necessary sensé with 
section 7, and also refers to the subséquent parts of the ordinance, 
and so on. Moreover, there is a gênerai relation and connection of 
context and subject-matter throughout the entire ordinance, and even 
if each section were a separate ordinance by itself they would still 
be read in pari materia as forming parts of a connected whole. Sec- 
tion 21 may reasonably be given due effect by construing it as in- 
187 F.~57 
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-tended to préserve the contract as a whole against the failure of some 
part of it in point of law. In this connection it may be noted that 
certain provisions of section 5 as to water rates after the first five 
years were held by the Suprême Court of Colorado to be unenforcea- 
ble. Denver v. Water Co., 41 Colo. JT , 91 Pac. 918. 

This construction of the contraçt , embodied in the ordinance of 
1890 fincis confirmation in the subséquent acts of the parties. In 1894 
the city annexed the town of South Denver and thereby became the 
owner of a water systeni belonging to that municipahty. Finding it 
was oper^ting it at a Iqss an ordinance was adopted by the city De- 
cember 15, 1894, and accepted by the Water Company, whereby the 
plant was leased to the çompany at an annual rental for the period 
ending April 10, 1910, which was the date of the expiration of the 
principal cqntract or franchise of 1890. This ordinance required the 
Water Company to put in new construction for the better equipment 
and efïîciency of the leased property, and provided that at the termi- 
nation of the lease the city, if it elected to do so, might purchase the 
new construction at the âppraised value thereof. Bût it was also 
provided, as in the principal ordinaftcê, that the élection to purchase 
should précédé the appraisal. If the city concluded not to purchase 
the new construction then the Water Company "was required to pur- 
chase ■what it had leased of the city, and in that event it was to re- 
ceive a franchise upon the same ternis as in the ordinance of 1890, 
the rates, restrictions, and limitations to be as underthe franchise 
elsewhere in the city. That ordinance is a complément of the one of 
1890 ^o which it made express référence, and was designed to secure 
a uniform status for the entire city, either municipal ownership of the 
property of the Water Company or private ownership under an ex- 
tended franchise. It shows quite clearly what the parties meant by 
sections 11 and 12 of the older ordinance contraçt. 

Before proceeding to the question whether the obligation of the 
contraçt bçtween the city and the Water Company bas been impaired 
by a subséquent law of the state or under its authority, référence may 
appropriately be made to an appraisal of the property of the Water 
Company including that controlled by it, under an ordinance adopted 
October 2, 1907. Pursuant to the ternis of that ordinance five ap- 
praisers were selected in the nianner specified in section 11 of the 
ordinance of 1890, the city participating. They were disinterested 
hydraulic and civil engineers of national standing and réputation — 
one of Boston, Mass., one of Providence, R. I., two of New York 
City and one of St. Louis, Mo. After a thorough and exhaustive in- 
vestigation covering about 18 months they announced a valuation of 
approximately $14,000,000. It was contemplated by the ordinance 
under which the appraisal was had that alternative propositions of 
purchase of the property or renewal of the franchise at rates to be 
fixed by the board of appraisers should be submitted to the qualified 
voters of the city, but it was not done for a reason for which neither 
the city nor the Water Company was responsible, and because of this 
neither of them waived any of its rights under the original ordinance 
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of 1890. The appraisal is referred to hère chiefly for its light upon 
the value of the property involved. In this connection it should also 
be noted that the property, including that controlled as well as owned 
by the Water Company, stands as security for outstanding mortgage 
bonds aggregating $12,000,000, ail of which, with $5,000,000 addi- 
tional, it is alleged, was invested in the property upon the f aith of the 
above construction of the contract of 1890 and with the knowledge 
and acquiescence of the city and its officers. It is also alleged that 
the contract of 1890 and its due observance constitutes in large meas- 
ure the security for the bonds ail of which are in the hands of in- 
nocent purchasers for value. 

The Constitution of Colorado of 1902 established the municipal 
corporation which is termed the city, and provided for the élection, 
by the electors thereof, of 21 taxpayers to constitute a charter con- 
vention to frame a charter for submission to the people for adoption. 
A charter was accordingly framed, and adopted in 1904. The Con- 
stitution also conferred upon the citizens of the city the exclusive 
power to amend the charter. In May, 1910, the month following the 
expiration of the Water Company's franchise of 1890, an amendment 
to the charter known as section 264a was adopted at an élection. On 
July 6, 1910, ordinance No. 98 of that year's séries was passed to 
carry out the terms of the charter amendment. It is contended by 
both the Trust Company and the Water Company that section 264a 
of the charter and the ordinance No. 98, both of which are laws with- 
in the meaning of the contract clause of the Constitution of the 
United States, impair the obligation of the contract between the Com- 
pany and the city, and are therefore void. 

[4] Obviously the safety of the large investment in the property and 
the value of the security for the mortgage bonds dépend in great de- 
gree upon the performance by the city of its part of the contract. If 
the charter amendment fairly construed means that the city shall nei- 
ther elect to purchase the property of the Water Company at the value 
to be agreed on or else fixed by appraisers, nor renew the contract 
upon the terms specified in section 12 of the ordinance of 1890, it is 
void as impairing the obligation of a contract lawfully entered into, 
the duty to observe which .still subsists. The charter amendment is 
in such case none the less void by reason of having its initiative in the 
electorate instead of in a représentative législative assembly. Such 
changes in the methods of making laws cannot impair or destroy the 
safeguards of the Constitution. The acts of the electors of a mu- 
nicipality in initiating and adopting local législation are still laws of 
the state within the contract clause of the Constitution. While the 
State could not annul or render fruitless a lawfully executed contract 
nevertheless it might directly or indirectly détermine the choice of the 
city between the contract alternatives, for the city as a subordinate 
governmental division is subject to its direction and control. For ex- 
ample, if a renewal of the contract alone were prohibited by a subsé- 
quent law or conditions for renewal prescribed which could not be 
complied with, an élection to purchase wouLd resuit from the exercise 
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of the superior power of the state. But if the law said the city should 
do neither it would be void. i 

[5] By section 264a a public utilities commission was created and 
given entire control over the subject of waterworks and water supply.' 
It was invested with ail the powers of the city "granted in the Con- 
stitution or named in the charter" with respect to constructing, pur- 
chasing, maintaining, and operating a water plant. There were also 
the following provisions : 

"Except as in thls section provided, the city and county shall never pur- 
ehase or acquire or exercise any option, right, privilège or power of purchas- 
Ing or acquiring any water plant or System from any person, persons or cor- 
poration except upon a vote of the qualifled electors flrst had and obtained 
authorizing the same, and wherever in any ordinance or contract the former 
city of Denver was given the right, or the city and county now has the privi- 
lège or power to purchase or acquire any water System or plant or to extend 
any contract with référence thereto, the term 'city' used in any such ordinance 
or contract shall be taken and held to mean the qualified electors of the city 
and county and not otherwise." 

"Upon a vote of the taxpaying electors authorizing the same, as hereiuaf ter 
provided, the city and county of Denver shall and it does heréby autliorize the 
création of an indebtedness in the sum of eight million dollars to provide a 
municipal water plant or System and everything incidental or necessary there- 
to for supplying the city and county and its inhabitants with water for ail 
uses and purposes, said indebtedness to be evidenced by its bonds of the par 
value of eight million dollars, in coiivenient dénominations of not more than 
one thousand dollars each and bearlng four aud one-half per centum interest 
per annum of such date and in such form and maturing at such times as may 
be prescribed by said commission. The council shall pass such ordinances as 
said commission may deem necessary respecting the issuance of said bonds or 
to the f ull exercise of ail the powers given it, in the form recommended by the 
commission, and without amendment, and the mayor shall siga the same." 

"If the Denver Union Water Company shalL place in escrow with the Con- 
tinental Trust Company of Denver, on or before July 1, 1910, a good and suf- 
flcient deed of conveyance from said water company to the city and county 
of Denver for ail the property of every description included and embraced in 
the appraisement made under ordinance 163, séries of 1907, free and clear of 
ail liens, incumbrances, claims and demands of every kind and charaeter, ac- 
companied by a valid surrender and release of any and ail rights, claims and 
demands said company or any of its subsidiary, associated or afflliated com- 
panies may hâve against the city and county or against any of said property, 
with direction In wrlting to deliver the same to said commission in excbange 
for seven million dollars of said honds at par, then the commission shall file 
its acceptance with said trust company and the same shall constitute a bind- 
ing contract of purchase." 

"In case the Denver Union Water Company shall f ail or refuse to fuUy 
comply with ail the'foregoing provisions as to the things to be done and per- 
formed by it, then at the spécial élection aforesaid in lieu of the foregoing 
question, thtire shall be submitted to the qualifled taxpaying electors on the 
ballot the question of issuing eight million dollars in bonds to be sold or used 
to construct and put into opération a complète System of waterworks for 
supplying said city and county and the inhabitants thereof with water for ail 
uses and purposes," 

"Such bonds, or so much thereof as the commission may deem necessary, 
shall be sold or used by it to construct and put into opération a complète Sys- 
tem of waterworks for supplying said city and county and its Inhabltanta 
with water for ail uses and purposes, and said commission shall forthwith 
proceed to construct the same. The said commission shall, Immediately upou 
its élection, in case the Denver Union Water Company has not accepted the 
seven million dollars in bonds for its plant as aforesaid, proceed to make a 
eareful investigation of the value of said plant for the uses and purposes of 
the city and county of Denver and its inhabitants, and also proceed to make 
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a careful estiinate of the cost of constructing a complète new water System 
for the City and county of Denver and the inhabitants thereof aud may sub- 
mit an alternative bond proposition at said spécial élection for the issuanee 
of bonds in sueh sum as it may deem advisable for the acquisition or con- 
struction of a water plant or any part thereof by any of the ways within its 
powers herein mentioued." 

The provision that if the Water Company did not accept the ofïer 
of $7,000,000 in bonds of the city the commission should make an in- 
vestigation of the value of the company's property and might submit 
at the élection a proposition for the issuanee of bonds "for the acquisi- 
tion or construction of a water plant or any part thereof by any of 
the ways within its powers herein specified" includes the employment 
of the power of eminent domain. The ordinance of 1910 follows the 
lines of the charter amendment and need not be more particularly no- 
ticed save to say that it calls an élection and provides for the submis- 
sion of the various propositions mentioned in the charter amendment. 

The Water Company did not deposit a conveyance of its prop- 
erty and accept the offer of $7,000,000 therefor, and it appears from 
supplemental pleadings filed after the temporary injunctions were 
granted that the spécial élection was held and the proposition to issue 
$8,000,000 of city bonds "to be sold or used to construct and put into 
opération a complète system of watenvorks for supplying said city 
and county and inhabitants thereof with water for ail uses and pur 
poses" was carried, it having received a majority of the votes cast 
thereon. Section 264a and the supplemental ordinance constitute an 
attempted annulment of ail obligation of the city under the ordinance 
of 1890; and the provisions for a bond issue for a municipal plant 
are an intégral, inséparable part of the plan and purpose. The offer 
contained in the section of the charter of $7,000,000 for the property 
of the Water Company and the provision for the construction of a 
municipal plant in case the company refused to accept that sum con» 
stitute a distinct assertion that there will be no élection to purchase 
according to the terms of section 11 of the ordinance of 1890. That 
section required that the city elect to purchase before the matter of 
price or value should be entered upon. If after the élection was made 
the parties could not agrée, there was then to be an appraisal by fîve 
disinterested nonresident persons which should "be final and binding 
upon both parties." Thèse provisions are important and substantial, 
and the charter section is adverse to them. In efïect that section dé- 
clares that if the Water Company déclines to accept the sum arbi- 
trarily fixed the city shall then proceed to construct a plant of its own; 
and that means there shall be no purchase according to the contract. 

There is also a clear conflict between the charter section and section 
12 of the ordinance of 1890. An express contract was embodied in 
the ordinance that the Water Company should install hydrants upon 
its mains and supply them with water, and that the city should accept 
the service and pay the company therefor a specified annual compen- 
sation. A renewal of the contract would necessarily embrace a con- 
tinuance of hydrant service and compensation ; but the charter section 
has a différent plan in view. By section 7 of the ordinance of 1890 
the Water Company purchased from the city 493 hydrants which the 
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latter tlien owned and which were already installed, and the company 
agreed to replace them with hydrants of a différent capacity. Within 
six months after the ordinance took effect the city was to designate the 
location of additional hydrants upon the water mains then in place, 
sufficient to bring the number to 1,000, and the Water Company was 
to install them within a year. By section 8 the Water Company 
agreed to supply with water the hydrants above mentioned and also 
those thereafter installed. By section 13 provision was made for the 
extension of the existing water mains and the equipment of the ex- 
tensions with hydrants, also for the payment of rental by the city as 
in the other cases. Section 10 provides that the city shall pay the Wa- 
ter Company as follows : 

"For the period of ten years from and after the Ist day of May, 1891, the 
sum of .$35 per hydrant per annum for ail hydrants then set and in opération, 
and for the remalnlng period until the rlght of purchase shall accrue, as men- 
tioned in section 11 hereof, the sum of $25 per hydrant per annum for ail hy- 
drants then set and in opération." 

It does net appear how many hydrants in addition to the thousand 
were installed upon the mains laid after the first year of the ordinance, 
nor how many were within the limits of South Denver or afterwards 
placed there, but it appears that the hydrant rentals were the principal 
if not the only compensation for the service rendered the city as a 
corporation. Such rentals are generally an important part of the in- 
come of a water company. Section 12 as already indicated provides 
for a renewal of "the contract hereby made, by ordinance to that efïect, 
for a like period of twenty years but at a price for hydrant rental 10 
per cent, less than that mentioned in section 10" ; that is to say, 10 
per cent, less than the rate which prevailed at the expiration of the 
contract, April 10, 1910. An extension of the contract as provided by 
section 12 would necessarily imply a continuation for 20 years of ail 
of the terms of the ordinance except as otherwise specified, and it 
would include an obligation on the part of the company to furnish the 
hydrants with water, and on the part of the city to pay the reduced 
rental for the same. But section 264a of the charter contemplâtes 
the construction and opération of "a complète System of waterworks 
for supplying said city and county and its inhabitants with water for 
ail uses and purposes." This means that the city shall not contract to 
accept from the company the hydrant service and pay it annually the 
large sum for hydrant rental, 

It is well settled that a contract not to compete will not be implied 
from the mère grant of a franchise to build and operate, but that rule 
does not apply to the case at bar. Hère, the contract was that when 
the 20-year period expired, if the city did not by ordinance grant the 
company a renewal embracing an obligation on its part to accept hy- 
drant service as before and pay for the same at the reduced rate, il 
would take over the entire business bv buying the property. It is no 
answer to say that the city may buy one complète System of water- 
works and also build another, or may renew a contract entailing the 
annual payment of a large sum for hydrant service and also build a 
System of its own "for ail uses and purposes." It is impossible to be- 
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lieve such an unnecessary waste was intended or was what the electors 
voted for vvhen they adopted the charter amendment. By fair con- 
struction section 264a seeks to free the city fromboth of the alterna- 
tives, from ail obligation to the Water Company, and if judged by 
their acts that is the view adopted by its officers including the members 
of the Public Utilities Commission. Though the time is past there has 
been neither renewal by ordinance nor purchase. True, the Trust 
Company says the city elected to purchase and the Water Company 
says it elected to renew, but the facts are stated upon which thèse 
claims are based and it does not appear to us that the city has donc 
either. Its position is in opposition to both claims and it is proceeding 
to put into effect the provisions of the law upon which it relies. The 
case as presented in the pleadings and affidavits seems to be vvell within 
the settled principles which détermine the impairment of the obligation 
of contracts by subséquent législation and the right to protection there- 
from by appeal to a court of equity. Though the Water Company is 
still operating its plant, serving the city and its inhabitants, and re- 
ceiving compensation, it is without acknowledged. established right to 
do so, and even the temporary privilège is threatened. It is entitled 
to more than a status restinç- between assertion and déniai, and is not 
required to wait vmtil the injury has been fully inflicted. And the 
Trust Company has an equal standing to protect the rights of those it 
represents. Indeed the situation is one in which a détermination of 
the rights of the parties is scarcely more important to those who hâve 
invoked the aid of the court than it is to the city which is about to 
incur a great indebtedness that might in part at least be avoided. 
Many other interesting questions were nresented by counsel, but we 
hâve foUowed what seems to be a plainly marked road through the 
controversy. 
Affirmed. 



TJNITED STATES v. SPRUNG. 
(Circuit Court of Appeals, Fourth Circuit. February 20, 1910.) 

No. 958. 

1. Aliens (§ 53*) — Dei'ORTation— Construction of StattjTe— Effect of Pre- 

vious Résidence in United States. 

Under Inunigration Act Feb. 20, 1907, c. 11.34. § 20, .34 Stat. 904 (U. S. 
Comp. St. Supp. 1909, p. 459), wliicli provides that any alien wlio shall 
enter the United States in violation of law niay be deported at any time 
within three years after the date of entry, the fact that an alien entering 
is a résident of the United States and left temporarily is ininiaterial, and 
the legality of the la.st entry is to be deterniined as though there had been 
no previous entry, with the right to déport thereafter if such entry is un- 
la wful. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

2. Aliens (§ 44*) — Claim of Citizensïup— Jurisdiction to Détermine. 

Congress has by the inunigration statutes iawfuUy conferred upon. ex- 
ecutive otîicers final and exclusive jurisdiction to hear and détermine 

•For other cases see same topic & § jjumbep. In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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■wtiether any partleular Indivldual Is an allen or a citizen In so far at 
least as such detennination dépends upon conclusions which may be 
reactied upon disputed questions of fact. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 102-104; Dea 
Dlg. § 44.*] 

Pritcliard, Circuit Judge; dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia. 

Habeas corpus proceeding by Sadie M. Sprung against the Immi- 
grant Inspecter at Norfolk. From an order discharging petitioner, 
the United States appeals. Reversed. 

L. L. Lewis, U. S. Atty. 

Samuel H. Kunstlich, for appellee. 

Before PRITCHARD, Circuit Judge, and ROSE and McDOW- 
ELL, District Judges. 

ROSE, District Judge. The appellee will be called the petitioner. 
On May 25, 1909, she applied to the court below for a writ of habeas 
corpus to be directed to the United States immigrant inspecter in 
charge at Norfolk. The writ issued. A return was made. A traverse 
was filed. A hearing was had. The court ordered that the petitioner 
be discharged. The United States appealed. 

The pleadings show that the petitioner is a native of Austria. She 
came to this country about 1894. She has since madé several trips 
to Europe. She returnèd from the most récent of thèse on May 4, 
1909. Eighteen days aftCrwards she was arrested under a warrant of 
the Secretary Of Commerce and Labor. It recited that upon évidence 
submitted it appeared that she was an alien, that she had entered the 
United States within three years for purposes of prostitution, and had 
since her entry been an inmate of a house of prostitution. The in- 
specter was commanded to take her into custody and bring her before 
himself to enable her to show cause why she should not be deported. 
This hearing was had May 34, 1909. At the time of the return she 
was held to await the action of the Secretary of Commerce and Labor. 
The return alleged that she had originally entered the United States 
for the purposes of prostitution and had for a number of years led the 
life of a prostitute in varions cities of this country. This portion of 
the return was not traversed. The traverse denied the allégation of 
the return that she had practiced prostitution since May 4, 1909, the 
date of her latest entry into the United States. The pétition denied 
that she was an alien. It said that she was the wif e of Otto Sprung, 
a naturalized citizen of the United States. The return asserted that 
she was not the wife of Otto Sprung, and was an alien. 

The learned judge who sat in the court below held that the Secretary 
of Commerce and Labor had no jurisdiction to order the déportation 
of the petitioner because he had not acted within three years after her 
entry into the United States. Under the provisions of the Act of Feb- 
ruary 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 
447), before its amendment by the Act of March 26, 1910, c. 128, 36 

•For other cases see same toplc & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Stat. 263, the power of the Secretary of Commerce and Labor ovcr 
alien prostitutes was limited to the period of three years after their 
entry into the United States. In the opinion of the court below Hmita- 
tions began to run from the date of her original entry into this coun- 
try. In view of the admitted fact that she had been domiciled in the 
United States for the greater part of 15 years, it was immaterial that 
her return from her latest visit to Europe had taken place only 18 
days before her arrest. In reaching this conclusion he relied upon 
Lau Ow Bew v. United States, 144 U. S. 47, 12 Sup. Ct. 517, 36 L. 
Ed. 340; In re Buchsbaum (D. C.) 141 Fed. 221; United States v. 
Aultman Co. (D. C.) 143 Fed. 922. 

In Lau Ow Bew's Case the petitioner was a Chinese marchant. He 
had been long domiciled in the United States and had been there en- 
gaged in business. He visited China. On his return to this country 
he was refused permission to land because he had not the certificate 
from the Chinese government required by an act of Congress to be 
obtained by a Chinese person other than a laborer who "shall be about 
to corne into the United States." This certificate was to show, among 
many other things, the présent and former occupation or profession 
of the person to whom it was issued, when, where, and how long he 
had pursued it, his place of résidence, and, if a marchant, the nature, 
character and estimated value of the business carried on by him, prior 
to, and at the time of his application for a certificate. It was held 
that to ask that the Chinese government should give such a certificate 
to a merchant who had long been in business in the United States was 
"absurd and unreasonable." That government neither had nor ordi- 
narily could acquire the knowledge of the facts to be certified. The 
treaty with China secured to Chinese merchants who had been law- 
fully domiciled in the United States the right of free ingress and 
egress and ail other rights, privilèges, and immunities enjoyed in this 
country by the citizens or subjects of the most favored nation. To 
say to a Chinese merchant lawfully domiciled amongst us, "You cannot 
return hère after a visit abroad unless you comply with a condition 
which in ail cases will be exceedingly difficult and in many, if not 
most, impossible," would be to show a contempt for treaty obligations. 
It was accordingly held that Congress could not be presumed to hâve 
intended that persons in like class with the petitioner in that case 
should procure such certificates as a condition of their return hère. 
Congress shortly thereafter so amended the law as to leave to execu- 
tive officiais the détermination of the right of a person claiming to be 
a domiciled Chinese merchant to re-enter this country. The Suprême 
Court thereupon pointed out that the décision in Lau Ow Bew's Case 
had ceased to be applicable. Lem Moon Sing v. United States, 158 
U. S. 549, 15 Sup. Ct. 967, 39 L. Ed. 1082. 

The two Fédéral Reporter cases cited by the judge below, viz., 
Buchbaum's Case (D. C.) 141 Fed. 221, and United States v. Aultman 
(D. C.) 143 Fed. 922, turned upon the construction of the words, 
"alien immigrant" used in the statutes then under considération. They 
held that, when a domiciled alien returned from a visit abroad, he was 
not an "immigrant," although he was an "alien." After thèse deci- 
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sions had been rendered Congress struck the word "immigrant" out 
of the statutes. The Court of Appeals for the Second Circuit has 
examined the cases cited by the learned judge below as well as others 
to the same effect. It held that the omission of the word "immigrant" 
from the statute under which the proceedings in this case hâve been 
taken rendered them inapplicable. Ex parte Hoffman, 179 Fed. 839, 
103 C. C. A. 327. The same conclusion had been previously reached 
by Judge Morris in the case of the United States v. Hook (D. C.) 
166 Fed. 1007. 

We are therefore of opinion that the action of the Secretary of 
Commerce and Labor was taken within the time limited by law. 

The court below further held that, even if the proceeding was not 
barred by limitations, it was nevertheless one which, under the cir- 
cumstances, the Secretary could not lawfully take. It was of opinion 
that, as Congress had no power to authorize the déportation of citizens 
by admiriistrative process, the courts had jurisdiction to inquire and 
déterminé whether a claim to citizenship niade by a person about to 
be deported as an alien was or was not well founded. It did not feel 
itself concluded by the finding of the executive officiais that as a niat- 
ter of fact the petitioner had never married Otto Sprung and was still 
an alien. The Suprême Court has, however, held that Congress has 
by the immigration statutes lawfully conferred upon executive officiais 
final and exclusive jurisdiction to hear and détermine whether any 
particular individual is an alien or a citizen, in so far at least as such 
détermination dépends upon conclusions which may be reached upon 
disputed questions of fact. United States v. Sing Tuck, 194 U. S. 
161, 24 Sup. Ct. 621, 48 L. Ed. 917 ; United States v. Ju Toy, 198 U. 
S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040. See, also. In re Tang Tun 
<9th Circuit) 168 Fed. 488, 93 C. C. A. 644; Edsell v. Mark (9th Cir- 
cuit) 179 Fed. 293, 103 C. C. A. 121; Haw Moy v. North (C. C. A. 
■9th Circuit) 183 Fed. 89 ; Hoo Choy v. North (C. C. A. 9th Circuit) 
183 Fed. 93. The finding that the petitioner was not the wife of Otto 
Sprung was the décision of a question of fact, or, at most, of mixed 
law and fact. Even those cases which lean most strongly in the direc- 
tion of maintaining judicial control over the actions of the executive 
officiais in dealing with aliens do not hold that the courts can review 
the décisions made by such officiais on any questions except those 
which turn upon matters of law exclusively. Davies v. Manolis (7th 
Circuit) 179 Fed. 823, 103 C. C. A. 310. 

It has been suggested that some of the cases above cited arose un- 
der the Chinese exclusion acts, and that a différent rule applies to 
questions arising under the gênerai immigration statutes. The Jap- 
anese Immigrant Case, 189 U. S. 86, 97, 23 Sup. Ct. 611, 47 L. Ed. 
721, was under the immigration, and not under the Chinese, acts. It 
is said that the décision of the Secretary of Commerce and Labor in 
a déportation case is not expressly made final as it is as to questions 
concerning the right of an alien to land. The courts hâve held other- 
wise. Looe Shee v. North (9th Circuit) 170 Fed. 566, 95 C. C. A. 646. 
In ail that has been said it has been assumed that the alien or alleged " 
alien has had a fair, althOugh it may be a speedy and summary, hear- 
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ing. The law is well settled that, where such hearing has not been 
given by the executive officiais, their action will be reviewed, and, if 
the facts justify, reversed. Chin Yow v. United States, 208 U. S. 8, 
28 Sup. et. 201, 52 L. Ed. 369. In this case there is no allégation that 
a fair hearing vvas not given the petitioner. 

It follows that in obédience to the acts of Congress and the décisions 
of the courts we are constrained to hold that the court below had no 
jurisdiction to review the action of the immigrant inspector and the 
Secretary of Commerce and Labor. Its order discharging the peti- 
tioner must therefore be reversed, and the cause remanded, with direc- 
tion to dismiss the writ of habeas corpus and to remand the petitioner 
to the custody of the immigrant inspector. 

Reversed. 

PRITCHARD, Circuit Judge (dissenting). After a careful con- 
sidération of the facts bearing upon the questions involved in this con- 
trover<5y and the law relating to the same, I am constrained to dissent 
from the opinion of the majority of the court in this instance. 

The record, as appears from the statement of the learned judge who 
heard this case, is incomplète. The notes of oral testimony were not 
transcribed by the stenographer so as to be incorporated as a part of 
the record. Some of the documentary évidence was also returned 
to the parties by the court at the time of the trial, owing to the fact 
that the court was under the impression that no appeal would be taken. 
For some reason, the government has not seen fît to hâve the oral 
testimony as well as the documentary évidence to which I hâve refer- 
red incorporated as a part of the record. Owing to the state of the 
record, aside from the facts referred to in the judge's opinion, it is 
impossible to reach an intelligent conclusion as to what actually occur- 
red in the court below, and Under the rules of this court I think the 
appeal should hâve been dismissed. The majority of the court, being 
of the opinion that a question of jurisdiction is involved, think the case 
should not be dismissed. 

I will therefore consider, first, the question as to whether the lower 
court had jurisdiction to grant a writ of habeas corpus in this instance. 
The pétition filed in the court below contains the following allégations : 

"That she is a citizen of the United States at présent teinporarily residlus 
in the eity of Norfolk and State of Virginia ; that she was horn in the ICni- 
pire of Austrin, and came into this country, landing at the port of New York, 
iu the State of New York, about 15 years ago ; that at tlie time of the sald 
entry she was duly exaniined by the immlsrration inspector and legally ad- 
mitted into this country ; that for the said period of 15 years she lias resided 
in this country, exeept for brief periods, when, for the purpose purely of mak- 
ing vislts, she has returned abroad, coming back into this country" within a 
period of a few months ; that dui-ing her résidence as aforesaid in this coun- 
try she obtained a domicile therein ; that about ten years ago she entered 
into marrlage with Otto Spruug, then residing in New York, and continued 
to live with the said Otto Sprung as his wife from that time exeept for a 
brief period until the pi'esent ; that the said Otto Sprung is a citizen of the 
T.'nited States, a copy of his naturalizatlon papers being hereto attached, and 
asked to be read as a part hereof ; that on the !)th day of May last past, your 
])etitioner having beeu advlsed that there was some question as to the legality 
of her niarriage with the said Otto Spruug, had a new cereniony iierformed 
by Kabbi Max Fried in the eity of New York, pursuant to license duly issued. 
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"On the 24th day of May, 1909, your petitioner was arrestecl in tlie clty o? 
Norfolk, Va., in lier home in said clty, in which she was liviug with lier sa'd 
husband, by order of the Secretary of the Department of Commerce and L.a- 
lîor, by W. K. Jlorton, inspector in charge of tlie port of Xorfolk, under stc- 
tions 2 and 3 of the act of Congress of February 20tli, 1907, known jis tlie 
'Immigration Act.' Your petitioner avers that she is now detalned in tlie cus- 
tody of the said W. R. Morton, inspector in charge of the port of Norfolk. 
under and pursuant to the alleged authority of the Department of Commerte 
and Labor, and is, in fact, incarcerated in the city ]ail of the city of Norfoll;, 
and restrained of her Uberty In violation of the law of the United States." 

While thèse allégations are traversée! by the return of the inspector 
in whose custody she was held, the return, among other things, con- 
tains the following allégation: 

"That even if she had been marrled to tlie said Otto Sprung, as stated in 
said pétition, which the undersigned dénies, that would not affect her liablllty 
to déportation, as, being a prostitute and therefore not a person of good moral 
character, she would not be entitled to naturalisation as a citizen of the 
United States under the act of Congress on that subject." 

It should be observed that the foregoing statement clearly indicates 
that the inspector was of the opinion, notwithstanding the fact that 
it might be shown that the petitioner was the wife of an American 
citizen, that such showing on her part would not relieve her from lia- 
bility to déportation. The inspector in his return goes still further, 
and insists that " * *, * she would not be entitled to naturaliza- 
tion as a citizen of the United States under the act of Congress on 
that subject/' It is insisted by a majority of the court that there are 
only two instances where the court below would hâve jurisdiction to 
grant a writ of habeas corpus : First, where the pleadings raise a 
question of law; second, where it is alleged that the petitioner can- 
not obtain a fait and impartial trial before the inspector. Considering 
the last proposition fîrst, does any one for a moment imagine that the 
petitioner could hâve secured a fair and impartial trial before the 
inspector in view of the statement just quoted? The fact that the 
inspector in the face of the décisions of various courts, including the 
opinion of Justice Harlan, is so reckless as to state în his return that 
notwithstanding the fact she was married as alleged, still, according to 
his notions of the law, this unfortunate woman is a subject of déporta- 
tion — this statement within itself is enough to give one an idea as to 
the kind of treatment the petitioner would obtain if called upon to ap- 
pear before hirn. He seems to be of opinion that once a party is ar- 
raigned before him (as the petitioner in this instance) it necessarily fol- 
lows that she should be deported, notwithstanding the fact that she 
rhay be able to show that she is an American citizen by virtue of her 
marriage. While there is no formai allégation in the pétition to the 
effect that the petitioner could not secure a fair and impartial trial be- 
fore the inspector, yet the statement of the inspector as to the law 
bearing upon the points in question afïord ample reason why the court 
below should hâve assumed jurisdiction. While it would be more 
formai for the allégation to appear in the pétition, yet if, from an in- 
spection of the pétition tôgether with the return (and they are to be 
treated as one for the purpose of determining as to whether the court 
had jurisdiction), it clearly appears that the petitioner cannot secure 
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a fair and impartial trial, then undoubtedly the court below would hâve 
jurisdiction. 

It is insisted that the question as to the marriage of the petitioner 
is one of law and fact, and that, therefore, the court below was with- 
out jurisdiction to pass upon the question as to whether the petitioner 
was an American citizen. Section 3 of the act of Congress passed 
February 20, 1907, entitled "An act to regulate the immigration of 
aliens into the United States," among other things, provides: 

" * * * Any alien woman or girl who shall be found an inmate of a 
house of prostitution or practicing prostitution, at any time witliin three 
years after she sliall hâve entered the United States, shall be deemed to be 
unlawfuUy within the United States and shall be deported as provided by 
sections 20 and 21 of this act." 

By the provision of this section the question as to whether " * * * 
an ahen womân or girl shall be found an inmate of a house of prosti- 
tution or practicing prostitution at any time within three years after 
she shall hâve entered the United States," etc., is committed to the Sec- 
retary of Commerce and L,abor for détermination by sections 20 and 
21 of said act. If was only intended by this provision to empower the 
Secretary of Commerce and L,abor, through the inspectors of that 
Department, to go to the extent of inquiring as to whether she is an 
alien, and as to whether, being an alien, she has committed the acts 
enumerated therein. To this extent the jurisdiction of the inspecter 
is exclusive, but evidently it was never intended by Congress to confer 
jurisdiction upon such inspector to arrest and déport an American 
citizen, even though she may be an inmate of a house of prostitution 
or practicing prostitution. When it is alleged, as it is in this instance, 
that the petitioner is a citizen of this country by virtue of her marriage 
to an American citizen, such allégation raises an issue as to a juris- 
dictional fact, and thereby challenges the right of the inspector to 
proceed with the hearing, and this question of jurisdiction from the 
very nature of things should be determined by a judicial tribunal inas- 
much as its détermination involves a légal question. 

In the case of Gonzales v. Williams, 192 U. S. 7, 24 Sup. Ct. 171, 
48 L. Ed. 317, Chief Justice Fuller, in delivering the opinion of the 
court, said: 

"If she was not an alien immigrant within the intent and meaning of the 
act of Congress, * * * the comniissioner had no power to detain or déport 
her, and the final order of the circuit court must be reversed." 

The Chief Justice, in speaking for the court, also said: 

"We think it clear that the act relates to foreigners as respects this coun- 
try, to persons owing allegiance to a foreign government, and citizens or sub- 
.iects thereof, and that citizens of Porto Rico whose permanent allegiance is 
due to the United States, who live in the peace of the dominion of the United 
States, the organic law of whose domicil was enacted by the United States, 
and is enf orced through officiais sworn to support the Constitution of the 
United States, are not 'aliens.' " 

In the case of In re L,ea (D. C.) 126 Fed. 234, the question as to 
whether the petitioner came within the provisions of the act of Marcb 
3, 1903- — that is, whether she had entered the country prior to that 
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date — was involved. Bellinger, District Judge, drew this distinction 
in a case of déportation : 

"The question as to whetlier slie lielongs to a class whose présence in the 
country is uulawful lias been couimitted to ttie political departnient of tlie 
government; and. if lier risht depeuded solely on tliat question, I sliould dé- 
cline to consider her case further, slnce, notwithstanding the Illégal iiroceed- 
ings under which she is held, she would stlll be liable to déportation. But, as- 
suniing that she belongs to a class of aliens net pennitted by the act of 190;^. 
to remain in the counti'y, the question as to whether she was residing in the 
country at the tinie the law was passed is, in niy opinion, llke the question of 
alienage, one that involves the .iurisdietion of tiie officers authorized by that 
law to déport aliens. If the petitiouer is not within the opération of the law, 
she is not answerable to the authority conferred by it upon the administrative 
department of the government. Her rights In such a case are like those of 
a citizen. It will not be contcnded that a person claiming to be a citizen is 
concluded by the décision of the Immigration offlcers that she Is an alien." 

The case of Davies v. Manolis, 179 Fed. 818, 103 C. C. A. 310, de- 
cided by the Circuit Court of Appeals for the seventh Circuit, is 
relied upon to sustain the contention that the courts cannot review the 
décisions made by such officiais on any questions except tho.se which 
turn upon matters of law exclusively. Seaman, Circuit Judge, after 
stating the facts relating to the conduct of the petitioner, etc., said : 

"Nevertheless, final détermination of the statute applicable to the case and 
interprétation (to say the least) of the grant of power thereiu caunot rest 
wlth the executive offieer under any authority clted ; nor can sucU flnality of 
executive décision hâve sanction under our System of government. What- 
ever may be the powers, even of judlclal nature, vested In such offices for 
needful and suniniary enl'orcement of the governmental policy, we believe ulti- 
mate décision of the fundaniental questions above stated niust remain with the 
courts." j 

This view of the law is sustained in a récent opinion of the Circuit 
Court of Appeals for the Second Circuit in the cases of Thakla Nicola 
et al., 184 Fed. 323. There it was held that the court below had juris- 
diction, and in those cases proof was oflfered in the lower court for 
the purposè of establishirig the fact that the petitioners were American 
citizens. The court, in réf erring to the fact that the relators were 
American citizens by virtue of having married citizens of thjs country, 
said: 

"This Is abundantly establlshed by the proof and we understand that it is 
not disputed by the district attorney." 

It is significant that the court was of the opinion that the fact that 
they were Arnçrican citizens had been abundantly established by the 
proof. It is true that the court also said, "and we understand that it 
is not disputed by the district attorney," giving that as an additional 
réasôn why there could be no doubt that the petitioners were American 
citizens. It cannot be inferred that the court deemed it necessary that 
there should hâve been an admission on the part of the district attor- 
ney to the effect that the petitioners were American citizens in order 
to give the court below jurisdiction. In this land of liberty, where a 
citizen is entitled to the protection of the law, one having become an 
American citizen, as this petitioner allèges, cannot be arbitrarily de- 
ported from this country without being afforded an opportunity to 
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liave lier rights passed upon by the courts. Unless such be the law, 
then in a proceeding of this character it would be an easy matter to 
secure the déportation of any native born American citizen provided 
witnesses could be found who, for motives of revenge or otherwise, 
would be willing to give false testimony upon which the inspecter 
could déport such person in pursuance of the section under which it 
is sought to déport the petitioner. 

The court, among others, relies upon the case of United States v. 
Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917, to sustain 
the contention that Congress has by the immigration statutes conf erred 
upon executive officiais final and exclusive jurisdiction to hear and 
détermine whether any particular individual is an alien or a citizen, 
in so far at least as such détermination dépends upon conclusions 
which may be reached upon disputed questions of fact. A careful 
examination of that case shows that the court excludes the décision 
of the question as to the finality of the décision of the executive offi- 
cers in respect to the citizenship of the petitioner. The facts show 
that no such question had or could hâve arisen. No évidence to show 
citizenship was introduced, and the décision is further based upon the 
fact that they had not pursued the course prescribed by the act of 
Congress. The case of the United States v. Ju Toy, 198 U. S. 253, 
25 Sup. Gt. 644, 49 L. Ed. 1040, is also quoted in support of this con- 
tention. A careful examination will show that the only fact in issue 
there was as to whether the petitioner was born in the United States. 
The extent of the décision is confined to the scope of the questions 
presented, and cannot be regarded as authority to any further extent. 
It will be found upon examination that the court was dealing with 
the right of a person of Chinese descent to enter this country. So far 
as I hâve been able to find, there is no case wherein it is held that an 
inspector, as in this instance, has jurisdiction to détermine as to wheth- 
er an American citizen is subject to déportation. 

I am of opinion that the court below had jurisdiction to détermine 
the question as to whether the petitioner by virtue of her marriage be- 
came an American citizen, and I will now discuss this phase of the 
question. 

While, as I hâve stated, the allégation contained in the pétition to the 
effect that the petitioner is the lawful wife of an American citizen was 
traversed by the return of the inspector, yet the government offered no 
évidence in support of this contention. On the other hand, it affirma- 
tively appears that the petitioner was married to her husband in Balti- 
more, and later, being advised of some lack of formality in her mar- 
riage, was again married by a Jewish rabbi in the city of New York 
by virtue of a license issued by the proper authorities of the city of 
Baltimore. It appears from a certified copy of the marriage records 
of the clerk of the court of common pleas of Baltimore, Md., that 
a marriage license was issued on the 18th day of May, 1898, to the 
petitioner and her husband. There is also attached the signature of 
the rabbi who married them to the effect that they were united in mar- 
riage on the 9th day of May, 1909, in the city of New York in pursu- 
ance of the license issued by the clerk of the court of common pléas 
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for Baltimore. This, I think, is sufficient to establish the fact that 
the petitioner is the lawful wife of Otto Sprting, who is admitted to 
be an American citizen, At any rate, this marriage wpyld be good 
at common law. While I appreciate the fact that we cannot treat 
the statements contained in the opinion of the court below as findings 
of fact, yet, under the pecuhar circumstançes of this case, that is 
the only source from which we can get any information as to the 
reasons which prompted the court to discharge the petitioner. Tlie 
court, in its opinion, in referring to the facts, said: 

"In the Sprung Case, the facts and testimony as viewed by tàe court in 
this case sustain the contentions made by the petitioner, namely: That she 
is the wife of an American citizen, aud hence herself a citizen, and not a de- 
portable subject. She came to this country as a single woman sonié 15 years 
agb, being of Austrian birth. She did not belong to any Inhiblted elass, and 
her entrance was lawful. . That for a long tlme thereafter she was In business 
in the city of New York as a milliner, during which tlme she met her hus- 
band, who was a eountryman of hers. That she left there and came to Bal- 
timore, and married her husband, the marriage license haylng been secured 
from the court in Baltimore, which they bbth understood legalized the wed- 
ding. Shortly thereafter they went to Europe, and visited the home of *he 
petitioner's parents in Austria, and stayed four months, and returned to this 
country. That they had a disagreemeut after returning and she separated 
from her husbEind, and for qui te a while led an immoral life, as, she had previ- 
ously done after leaving New Ydrk, but without the knowledgé of her hus- 
band. That something over a year ago shé and her husband made up their 
quarrel, and renewed their relations as husband and wifé, which continued 
up to, the time of her arrest. That in August, 1908, she and her husband 
again visited her parents, She having returned t» her native country for that 
purpose and to consult a specialist at Viénna. That they remained abroad 
some nine months. That she had a délicate opération perf ormed, and she 
returned to this, country, in May, 1909, wlthher husband, bringing a letter 
from the specialist at Vienna to her physieian at Norfolk. .That upon this 
trip abroad shé and her husband regularly secured passports from this coun- 
try, and left and returned to this country as man and wife. That while 
abroad on this last trip for :the first time they were advised of some lack of 
formality in their marriage, and in May of the présent year, immediately 
after their return ta this country, a Jewish rabbi in New York, as shown by 
his certificate admitted in évidence, married them in pursuance of the license 
issued in Baltimore. That at the time of her arrest she was temporarily a 
résident of Norfolk, Va., with a view of consujting her physieian, lawfully 
living with her husband, who was supporting, caring for, and defendlng her, 
and he was présent in court, in person, and by counsel, demanding her release, 
and that she had properly conducted herself since last joining her husband, 
and had not been guilty of any immoral practices." 

Does the fact that the petitioner was married to an American citi- 
zen invest her with the rights of a citizen of this country? Section 
1994 of the Revised Statutes (U. S. Comp. St. 1901, p. 12C8) is in tire 
f ollowing language : 

"Any woman who is now or may hereafter be married to a citizen of the 
United States, and who might herself be lawfully naturalized, shall be deemed 
a citizen." 

In the case of the United States v. Kellar (C. C.) 13 Fed. 82, Justice 
Harlan, on the circuit, held that upon the marriage of a résident alien 
woman with a naturahzed citizen, she, as well as her infant son, dwell- 
ing in this country, became citizens of the United States as f ully as 
if they had become such in the spécial mode prescribed by the natu- 
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ralization laws. Also in the case of Léonard v. Grant (C. C.) 5 Fed. 
11, Judge Deady, of the Southern District of New York, passed upon 
this question. In that case it was held that an ahen woman entitled 
to be naturalized, who is married to a citizen of the United States, 
becomes by that act a citizen of this country, and that such admis- 
sion to citizenship has the same force and effect as if such woman had 
been naturaUzed by the judgment of a compétent court. In that case 
it was held that the language of the act, "might herself be lawfully 
naturaUzed," does not require that the woman shall hâve the qualifica- 
tions of résidence, character, etc., as in the case of admission to citi- 
zenship in a judicial proceeding, but it is suiificient if she is of the class 
or race of persons who may be naturalized under existing laws. 

This question was also passed upon by the Attorney General of 
the United States in response to a letter from the Secretary of Com- 
merce and Labor. In referring to the facts the Attorney General 
said : 

"The person concerned is a young woman 28 years of âge, and a native of 
Belgium. ^ She entered the :IInited States at thç port of New York May 5, 
1907, and' was at that time unmarried. After landlug in this country she pro- 
ceeded at once to Crawford, Neb., where she has since reslded. On February 
4, 1909, together with the keepers of a house of prostitution, she was taken 
before a United States eommlssioner by way of initiating éliminai proceedings 
under section 3 of the immigration act (34 Stat. 898). Ali the parties were 
released by the eommlssioner under bond. On February 2.3, 1909, pursuant to 
an application made by a local inspector of the immigration service, this de- 
partment issued a warrant for the arrest of the young woman, With a view 
to her déportation as being an alien found in the United States in violation 
of law; 1. e., an alien prostitute, and one who had entered the country for 
that purpose and who had been found an inmate of a house of prostitution 
and practlcing the same within three years after landing. The woman in 
question was duly taken in custody under this warrant on March 5, 1909. 
The proceedings before the United States eommlssioner, so far as she was 
concerned, were dismlssed ; and she was given a hearing before the immigrant 
inspector touching her right to be and remain in tlie United States. From the 
testimony taken at this hearing it appears that she came to the United States 
under an assumed name, accompanled by auother woman, who was the mlstress 
of the house of 111 famé in which she was found in Crawford, Neb. ; that she 
was taken directly to that city and at once entered the service of her com- 
panion as a domestic ; that sonie months later she began to llve the Ilfe of a 
prostitute and became one of the regular inmates of the establishment, so con- 
tinuing until the end of Januarj', 1909, when she was taken slck. It further 
appears that after her release by the United States eommlssioner, and before 
her arrest under a warrant of this department, namely, on February 12, 1909, 
she was lawfully married at Harrlson, Neb., to a native boni citizen of the 
United States, a pi-ivate in Troop K, Elghth Cavalry, United States Army, 
statloned at Ft. Koblnson, Neb. The professed intention of the woman at the 
time of her marriage was to abandon her previous mode of life and to remove 
with her husband to hls home in Pennsylvania upon his discharge from the 
army on July 1, 1909. The husband is aware of the cause of his wife's arrest, 
but nevertheless professes to believe in her good Intentions, and has appealed 
to the Président for the protection of her rights and his own." 

The syllabus of that case reads as follows : 

"An alien prostitute who entered the United States and was found an in- 
mate of a house of 111 famé and practlcing prostitution wlthln three years 
after landing, having been since lawfully married to a native born citizen of 
the United States, is to be deemed a citizen, and canaot be deported under the 
187 F.— 58 
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imnligration laws for her conduct prevlo.us to her marrlage. Tbe words 'vvlio 
lalght herself be lawfuUy naturalized,' in the act of February 10, 1855 [e. 71] 
10 Stat. 604, and section 1994, Hevised Statutes, refer to the class or race vvho 
migtit be lawfully naturalized, and compllanco with the other conditions of 
the naturalization laws Is not requlred. The immigration laws hâve not added 
to the classes of persons incapable iri thelr own right of naturalization." 

It appears from the statement of the léarned judge who heard this 
case beîow that the petitioner was Hving with her husband and con- 
ducting herself properly in ail respects ; that she was in wretched 
health and was at the time of the hearing sufïering Vith nervous 
prostration, and that her physical condition was such that imprison- 
ment would in ail prdbability hâve resulted in her death ; that her 
husband sat by her side at the trial showing by his demeanor that he' 
had the utmost confidence in his wife, and that he recogilized fully 
the: duties incumbent upon him as her husband and was willing to 
care and provide for her. It was also shown that he accompanied 
her to Austria in order that she might hâve a very délicate opération 
performed, at which time the department granted to both the petitioner 
and her husband regular passports as American citizens upon which 
they went to their former home and returned to this country. It is 
but fair to assume that thèse parties at that time satisfied the Secre- 
tary of State that they were entitled to passports. 

In the case recently decided by the Circuit Court of Appeals for the 
Second Circuit — to which I hâve referred — the court also said : 

"ïhe faet, if it be so, that thèse relators are undesirable citizens, Is not 
gerniane to the présent controversy. As pointed out by Judge Hand (United 
States V. Williams [D. C.l 173 Fed. 626), a wonian does not lose her citizen- 
,ship because her health is bad or her moral character open to criticism. 
Thèse relators are not citizens of the couutries from which they came, as those 
«ountrles by the mère act of marrlage with an American citizen terminate 
their allegiance. They are American citizens or they are without a country. 
That they are citizens is affirmed, we think, by the great welght of authorlty, 
several of the leadlng cases belng cited in the opinion of the district judge. 
Being citizens they cannot be excluded as aliens." 

The dévotion of the husband to the petitioner in the trying ordeal 
which she bas been compelled to undergo is ample proof of the fact 
that he is a worthy citizen of this country. As to his citizenship there 
is no controversy, and it should be borne in mind that when he Ijecame 
an American citizen he acquired, among other things, the right to 
niarry and enjoy the society of his wife. But by the return of the 
inspecter we are inf ormed by that officiai that he is to te denied this 
right, notwithstanding the fact that a number of courts hâve held 
that, when she became his wife, she thereby became an American citi- 
zen. 

If I am in error as respects this question, then it is time that our 
laws be amended so as to prevent the wholesale déportation of those 
who are entitled to the protection of the Constitution and laws of this 
country. I am loath to believe that Congress ever intended that one 
situated as, the petitioner should be separated from her husband and 
sent beyond our borders to be cast adrift in the world without the aid 
and protection of the one who has undertaken to afford her the com- 
forts to which she is entitled by virtue of her marriage. 
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For the reasons stated, I cannot concur in the vîews expressed by 
the majority oi the court, being of opinion that this appeal should be 
dismissed, and, if not dismissed, that the judgment of the lower court 
should be affirmed. 



McCLELLAN et al. v. CARLAND, U. S. District Juflge. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1911.) 

No. 99. 

(Syllahus by the Court.) 

1. Abatement and Revival (§ 12*) — Courts (§ 506*)— Pendency of Other 

SuiTs IN State Court. 

While the estate of a deeeased person was In the custody of admin- 
istrators appointed by a state county court which had probate jurisdlc- 
tion, and after ail creditors of the deeeased had been paid and an appeal 
had been taken by one ,T. S. M. from a décision of the county court that 
he was not an heir of the deeeased, and the state had intervened and 
Claimed the estate in the circuit court where the appeal was to be tried, 
and that issue had been trIed and adjudged in favor of the state, but 
was still reviewable by appeal, J. S. M. and four others who claim to be 
heirs of the deeeased commenced a suit against the administrator in the 
proper fédéral court to enforce thelr claims, and after this suit was 
brought the state instituted a suit In the circuit court of the state against 
the complainants in the suit in the fédéral court and others to establish 
Its claim, to the estate of the deeeased ou the ground that he left no 
heirs. 

Held: Neither the pendeney of the suit on the appeal nor tlie pendenc.y 
of the suit by the state in the state circuit court constituted any ground 
for a stay of the suit in the fédéral court or for its abatement, but it 
was the duty of that court to proceed with ail convenient speed to its 
trial and décision. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
87-91; Dec. Dig. § 12;* Courts, Dec. Dig. § 506.* 

Pendeney of action in state or fédéral court as ground for abatement 
of action of other, see notes to Bunker Hill & Suilivan M. & 0. Co. v. 
Shoshone M. Co., 47 C. C. A. 205 ; Barnsdall v. Wallemeyer, 73 C. C. A. 
521.] 

2. ExECUTORS AND Administrators (§ 38*) — Courts (§ 259*) — Jurhdiction — • 

FEDERAL Courts — Rights of Creditors. Heirs, and Legatees. 

Upon the death of an owner his property Is immediately Impressed 
with a trust for his creditors, heirs, and legatees. 

The fédéral courts hâve plenar.y jurisdietion derived from the high 
court of chancery in England at the suit of any proper heir, legatee, or 
créditer to enforce this trust against any occultants, executors, admin- 
istrators, or parties into whose control any part of the estate may corne. 

As this jurisdietion was not derived from the states, it may not be 
withdrawn or substantially impaired by probate rfr other laws of the 
States whieh grant to their courts exclusive jurisdietion over thèse sub- 
jeets. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 795, 790; Dec. 
Dig. § 259;* Executors and Administrators, Dec. Dig. § 38.*] 

3. Courts (§ 505*) — Conflicting Jubisdiction — Fédéral Courts — Enfobce- 

MENT op Trust Impressed upon Pboperty of Décèdent. 

ïhe légal custody of an estate by a probate or county court, or by its 
offlcer, is no obstacle to the exercise by a fédéral court of this jurisdic- 

"For othfci' cascE see same topic & S numejsu in Dec. & Am. Digs. 1907 to date, & Rep'r laâexes 
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tion, tiecause the law imposes npon the stàte court the duty to give full 
faith, crédit, and effect to the adjudication of the fédéral court when 
certilled to ifc 

[Ed. Note. — For other cases, see Ctourts, Cent. Dig. § 1410; Dec. Dig. 
§ 505.* 

Confliet of jurlsdiction with state courts, see note to Louisville Trust 
Ce. V. City of Cincinnati, 22 O. C. A. 356.] 
4. Abatement and Kevival (§ 12*) — Cocets (§ 50G*) — Anotiiee Action 
Pending in State Coxtrt — Stay. 

ïhe, peBdency in a state court of a prior action or proceeding be- 
tween the same parties for the same cause furnlshes no ground for an 
abatement or for a stay of proceedings in a subséquent action in a féd- 
éral court, where no confliet arises between the courts over the custody 
or dominion of the pi'o'perty. 

And when a state . court seeures by proper proCess the custody or 
dominion of spécifie property whlch it Is one of the objects of the suit 
in the fédéral court to subject to its judgment or . decree, the latter 
suit should not be stayed or dlsmlssed, but should proceed. as far as may 
be wlthout creatlng a confliet concerning the possession of the property, 
and then, if need be, be stayed until the proceedings in the state court 
hâve been completed, or time for thelr ternilnation bas elapsed. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dlg. 
§§ 87-91; Dec. Dig. § 12;* Courts, Dec. Dig. § 506.*] 

Mandamus by John C. McClelIan and otheis against John E. Car- 
land, United States District Judge for the District of South Dakota. 
Writ granted. 

Siôux K. Grigsby (Grigsby & Grigsby, on the brief), for petitioners. 

Samuel W. Clark (U. S. G. Cherry, on the brief), for resppndent. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. In September, 1908, John C. McClel- 
Ian, James S. McClellan, William S. McClellan, Walter McClellan, 
and Edmund McClellan, citizens of states other than South Dakota, ex- 
hibited their bill in the United States Circuit Court for the District of 
South Dakota, against George T. Blackman, spécial administrator, ap- 
pointed by the Minnehaha county court of South Dakota, of the 
estate of John McClellan, deceased, in which bill they alleged that 
John C. and James S. were sons, and William S., Walter, and Ed- 
mund were grandsons, of the deceased, that ail his debts had been 
paid, that the administrator had in his possession land and other prop- 
erty belonging to his estate of, the value of $35,000, and that they 
were his sole lieirs, and they prayed a decree to that effect, that they 
were entitled to receive thé estate in the hands of the administrator, 
and that they might hâve other relief which is immaterial to the con- 
sidération of the questions hère presented. The administrator by his 
answer denied that thèse complainants were the heirs of the deceased, 
and issues were joined by a replicatipn. On November 24, 1908, the 
state of South Dakota filed a pétition for leave to intervene in this 
suit wherein it averred that the estate of John McClellan belonged 
to it because he died intestate and left no one capable of succeeding 
to his estate according to the laws of South Dakota where his estate 

»For other cases see same topio & § numeee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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was situated. In this pétition the state alleged that John McClellan 
died on August 3, 1899; that a spécial administrator was immediately 
appointed ; that the issue then arose on pétitions for the appointment 
of a gênerai administrator between two sets of claimants, one residing 
in Ireland called the "Ireland claimants," and one in Canada called 
the "Canadian claimants," each insisting that they were the sole heirs 
of the deceased; that the county court after a hearing decided this 
issue in favor of the Ireland claimants, and appointed William Van 
Eps administrator; that aftervvard in February, 1900, James S. Mc- 
Clellan filed a pétition with the county court in which he alleged the 
heirsliip of the complainants in the suit in the court below, and prayed 
for the revocation of the appointment of Van Eps, and the appoint- 
ment of one Hinde, administrator ; that upon this pétition the issue of 
the relationship of the complainants to the deceased was tried in the 
county court and decided against McClellan, and his pétition wa,s 
denied; that appeals were taken from both décisions to the circuit 
court of Minnehaha county, and there the issues were tried before a 
jury who found that none of the claimants were related to or were 
heirs of the deceased; that this verdict was then set aside and the 
issues tried again before the court with the same resuit ; that motions 
for new trials were denied, appeals were taken to the Suprême Court 
of South Dakota, which reversed the décision below on the pétition 
of McClellan, and ordered a new trial of the issue presented by him ; 
that thereupon the state intervened in his case in the state circuit 
court, the new trial was had in February, 1908, and resulted in a judg- 
ment that the complainants in the suit below were not related to the 
deceased, and were not his heirs, and that during thèse proceedings and 
about July 12, 1906, Van Eps died, and Blackman was appointed 
spécial administrator and was a party to the last trial. In reply to an 
order to show cause why this pétition for intervention should not be 
granted, the complainants below answered that the pétition did not 
state facts which entitled the state to défend against their claim, and 
presented an affidavit of one of the attorneys for the complainants be- 
low that neither John C. McClellan, William S. McCUellan, Walter 
McClellan, nor Edmund McClellan was a party to any of the proceed- 
ings in the courts of South Dakota mentioned in the pétition for inter- 
vention, that the judgment on the last trial was not entered until after 
the suit below was commenced, and that it was the intention of the 
attorneys for James S. McClellan to review that judgment by appeal. 
The court below, upon considération of this pétition, answer, and af- 
fidavit, denied the pétition on the ground that it was not possible for 
the state to establish title by escheat in the suit in the fédéral court 
without a prior adjudication to that eiïect in a proper proceeding, and 
at the same time the court ordered that the further prosecution of the 
suit of the complainants be stayed for 90 days to enable the state to 
commence a suit to establish its alleged title. The Législature of South 
Dakota then passed an act approved February 26, 1909, which au- 
thorized the state to maintain an action in one of its circuit courts to 
recover any property in the state the title to which had failed or was 
believed to hâve failed through defect of heirs (Session Eaws of South 
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Dakota, c. 104, p. 177), and on March 18, 1909, upon the affidavit of 
the state's attorney of Minnehaha county to the effect that the state 
had commenced such a suit in the circuit court of Minnehaha county 
to estabHsh its title to the property of the estate of John McClellan, 
deceased, the court below ordered the suit in the fédéral court stayed 
until the final détermination of the state suit in the state court. On 
April 14, 1909, after a hearing on a motion to set aside the order stay- 
ing the prosecution of the suit, the fédéral court denied the motion. 
Thereupon the complainants presented to this court a pétition for a 
writ of mandamus to command the United States District Judge of 
South Dakota to vacate his orders staying the prosecution of the suit 
of the McClellans, and this court, after a hearing, dismissed that pé- 
tition, the Suprême Court reversed that dismissal, McClellan v. Car- 
land, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762, this court then 
issued an alternative writ of mandamus to the District Judge, and in 
answer to it he returned to this court a transcript of ail the files and 
records before him when the orders staying the suit were made, and 
the question now is, Should the District Judge vacate his orders stay- 
ing the suit and proceed to hear and décide the issues it présents ? An 
examination of the record has satisfied that this question must be an- 
swered in the affirmative. 

[2] When the owner of property dies, his estate is immediately im- 
pressed with a trust for the benefit of his creditors, heirs, and legatees. 
The high court of chancery in England had jurisdiction to enforce this 
trust. The national courts in equity as a part of their original juris- 
diction derived from that court hâve plenary power at the suit of any 
proper heir, legatee, or creditor to enforce this trust against any oc- 
cupants, executors, administrators, or parties into whose control any 
part of the trust estate has come. 1 Story's Equity Jurisprudence, § 
532, etc. ; Attorney General v. Cornthwaite, 2 Cox, Ch. 44 ; Payne v. 
Hook, 7 Wall. 425, 430, 19 L. Ed. 260; Byers v. McAuley, 149 U. S. 
608, 610, 620, 621, 13 Sup. Ct. 906, 37 L. Ed. 867; Waterman v. 
Canal-Louisiana Bank Co., 215 U. S. 33, 43, 30 Sup. Ct. 10, 54 L. 
Ed. 80; Green's Ad. v. Creighton, 23 How. 90, 93, 16 L. Ed. 419; 
Borer v. Chapman, 119 U. S. 587, 598, 599, 7 Sup. Ct. 342, 30 L. Ed. 
532. 

[3] The bill sets forth the case of the sole heirs of the estate of a 
deceased person which has been so completely administered that ail 
the debts of the deceased hâve been paid, and prays that the remaining 
estate of the deceased in the possession of the spécial administrator be 
decreed to be held by him in trust for them. The f act that this prop- 
erty is in the possession and légal custody of an ofiîcer of the county 
court of the state which has probate jurisdiction is no obstacle to the 
decree sought or to its en forcement, because it is the duty of that court 
and of its officers to enforce the decree of the court below when ren- 
dered and certified to it, ànd the presumption is that it will do so. If 
it should fail to disçharge that duty that fact would présent a claim 
of fédéral right which the national courts could protect and enforce. 
Waterman v. Canal-Louisiana Bank Co., 215 U. S. 3S, 46, 30 Sup. 
Ct. 10, 54 L. Ed. 80. 
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Moreover. this power of the fédéral courts to hear, to adjudge and 
to enforce their adjudications of the claims of alleged heirs, legatees, 
and creditors, citizens of other states, to their shares of an estate un- 
der administration in a state court may not be impaired or withdrawn 
by the probate or other laws of a state since it was not derived from 
the States. Barber Asphalt Paving Co. v. Morris, 66 C. C. A. 55, 59, 
132 Fed. 945, 949, 67 L. R. A. 761 : Security Trust Co. v. Black River 
National Bank, 187 U. S. 211. 227, 23 vSup. Ct. 52, 47 L- Ed, 147; 
Suydam v, Broadnax, 14 Pet. 67, 10 L. Ed. 357 ; Union Bank v. Jolly's 
Adm'rs, 18 How. 503, 15 L. Ed. 472; Chicot County v. Sherwood, 148 
U. S. 529, 533, 534, 13 Sup, Ct. 695, 37 L. Ed. 546; Cowles v. Mercer 
County, 7 Wall. 118, 119, 19 L. Ed. 86. 

Again, the statutes of South Dakota permit an appeal from the dé- 
cision of the county court determining whether or not claimants are 
heirs of a deceased person and entitled to share in his estate to the cir- 
cuit court of the state, a court of gênerai jurisdiction, and authorize 
the trial of that issue there de novo. This appeal is a suit of a civil 
nature, and wherever the citizens of a state may secure a trial and dé- 
cision of their controversies in its courts either by original suits, by 
appeals, or by other proceedings, citizens of différent states hâve the 
right to the détermination by the courts of the United States of like 
controversies between them which involve the requisite amounts. Act 
of Aug. 13, 1888, c. 866, § 1, 25 Stat, 433, 434 (U. S. Comp. St. 1901, 
p. 508); Ex parte McNeil, 13 Wall. 236, 20 L. Ed. 624; Davis v. 
Gray, 16 Wall. 203, 221, 21 L. Ed. 447; Cowley v. Railroad Company, 
159 U. S. 569, 583. 16 Sup. Ct. 127, 40 L. Ed. 263; Darragh v. H. 
Wetter Mfg, Co., 78 Fed. 7, 14, 23 C. C. A. 609, 616 ; Richardson v. 
Green, 9 C. C. A. 565, 571, 578, 61 Fed. 423, 429, 435; National 
Surety Co, v. State Bank of Humboldt, 56 C, C. A. 657. 120 Fed, 593, 
61 L. R. A. 394 ; Sawyer v. White, 122 Fed. 223, 227, 58 C, C. A. 
587, 591 ; Barber Asphalt Paving Co. v. Morris, 66 C. C. A. 55, 132 
Fed. 945, 949, 67 L. R. A. 761. 

[1] As the United States Circuit Court for the District of South 
Dakota had jurisdiction of the suit of the complainants below it was 
its duty to proceed to try and décide it. The McClellans had the con- 
stitutional right to the speedy and independent opinion of the judge 
of the fédéral court upon the issues they presented and the fact that 
the state was Htigating, or was about to litigate, in its own courts the 
same issues constituted no sound reason why a national court should 
delay to adjudicate them. McClellan v. Carland, 217 U. S. 268, 281, 
30 Sup. Ct. 501, 54 L. Ed. 762. 

Counsel insist, however, that the entire record which was before 
the court below, and which is now before this court for the fîrst time, 
présents reasons for the stay of the complainants' suit which the por- 
tion of the record that was presented to the Suprême Court did not 
bring to its attention. The pétition for leave to intervene in the court 
below, the answer thereto, and certain other proceedings were not pre- 
sented to the Suprême Court, and counsel argue that thèse disclose the 
facts (1) that the proceedings in the county court were in rem, that 
the county court first obtained jurisdiction of the property of the estate, 
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and that this property is consequently now beyond the jurisdiction of 
the fédéral court, and (2) that the complainants are estopped from 
maintaining their suit in the court below because they had tried thcir 
case on the appeal of James S. McClellan in the state circuit court, and 
had been defeated before they commenced their suit in the United 
States Circuit Court. The first contention bas been answered by the 
principles, rules, and authorities that bave ah-eady been cited. Al- 
though the proceeding for the administration of the estate of John 
McClellan, deceased, is in rem, and although the estate is in the cus- 
tody of the county court in trust for the heirs, nevertheless the fédéral 
court bas plenary jurisdiction at the suit of an heir who is a citizen 
of another state to adjudicate bis claim, and to enforce that adjudica- 
tion by certifying it to the county court which must and will give it 
full faith, crédit, and efïect. 

To the second contention there are several answers. First, the com- 
plainants deny in their return to the pétition of the state to intervene 
by the oath of one of their attorneys that any of them, except James 
S. McClellan, bas ever been a party to any of the proceedings in any 
of the state courts. No proof is presented upon this issue, and this 
court cannot présume oï décide on the mère pétition of the state that 
they were parties to those proceedings, or that they are estopped there- 
by: Second, the record before us is that the judgment of the state cir- 
cuit court against James S. McClellan on bis appeal is subject to a mo- 
tion for a new trial and an appeal to the Suprême Court which he in- 
tends to urge. The resuit is that the question vvhether or not the issue 
of heirship presented by the suit below is rendered res adjudicata by 
the proceedings in the state courts may be presented by proper plead- 
ings, may be heard upon évidence, and may be decided as to each of 
the complainants in the suit below in the fédéral court, but those 
claimants may not be deprived of a trial of that issue, or of any other 
pertinent issues in their case by the pétition of the state to intervene 
in that suit, or by affidavits or stays. 

The next alleged reason for the stay of the suit below is that the 
state is an indispensable party to that suit, and that it bas not been 
made sûch. Conceding, without either admitting or deciding, that 
the state is an indispensable party, that fact may constitute ground 
for objection to the bill under rule 52 in equity, and if the state does 
not become a party, for the ultimate dismissal of the suit, or for a de- 
cree therein so limited that it may not injuriously afïect any rights of 
the state ; but it présents no valid ground for staying the prosecution 
of the suit below and preventing the hearing and détermination of the 
issues it présents. It is possible that the state will again apply to that 
court for leave to intervene, and if it does so its application should in 
our opinion be granted. 

[4] Finally, counsel for the défendant urge that because the appeal 
in the state circuit court and the suit below seek to subject the same 
property which is now in the custody of the county court to their ad- 
judications of the same issues the suit below should not be permitted 
to proceed. The record in hand, however, fails to satisfy that the 
complainants below, John C. McClellan, William S. McClellan, Walter 
McClellan and Edmund McClellan, bave ever been or are parties to 
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tlie litigation of those issues in the state courts. If they hâve not been, 
the court below first acquired jurisdiction of their claims to share in 
the trust estate in the hands of the administrator and of the right to 
enforce them, and, if they hâve been and are, the pendency of that Ht- 
igation in the state court does not relieve the court below of its duty 
to proceed with ail convenient speed to détermine the issues in the 
suit before it, and to enforce its judgment as far as it may do so with- 
out unlawfully disturbing the légal custody of the property acquired 
by the state court. The pendency in a state court of a prior action or 
proceeding between the same parties for the same cause furnishes no 
ground for an abatement or for a stay of proceedings in a subséquent 
action in a fédéral court where no conflict arises between the courts 
over the custody or dominion of the property. And when a state court 
secures by proper process the custody or dominion of spécifie prop- 
erty, which it is one of the objects of the suit in the fédéral court to 
subject to its judgment or decree, the latter suit should not be stayed 
or dismissed, but should proceed as far as may be without creating a 
conflict concerning the possession of the property, and then, if need 
be, be stayed until the proceedings in the state courts hâve been con- 
cluded, or time for their termination has elapsed. Boatmen's Bank v. 
Fritzlen, 68 C. C. A. 288, 305, 135 Fed. 650, 667: Barber Asphalt 
Paving Co. v. Morris, 66 C. C. A. 55, 67, 132 Fed. 945, 949, 67 L. R. 
A. 761; Zimmerman v. So Relie, 25 C. C. A. 518, 521, 80 Fed. 417, 
420; Williams v. Neely, 67 C. C. A. 171, 134 Fed. 1, 69 L. R. A. 232; 
Gates V. Bucki, 53 Fed. 961, 965, 4 C. C. A. 116, 120. 

That there is no danger of a conflict over the possession of the 
property in thèse cases is patent because the law imposes upon the 
fédéral court the duty to render its decree, and if it be in favor of 
the complainants to certify it to the county court, and imposes upon 
that court, which has the légal custody of the property, the duty to 
give that decree efl^ect. The court below should vacate its orders stay- 
ing the prosecution of the suit of the McClellans and proceed to hear 
and décide it. 
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(Circuit Court of Appeals, Eigbth Circuit. May S, 3911.) 

No. 3,417. 

(Syllabus hy the Court.) 

1. Appeal akd E£iROP. (§ 895*) — Equiïy — Trial De Novo — Immateeial Er- 

ROES. 

An appeal in a suit in equity invclceis a trial de novo in the appellate 
court, and a Just and (iiial décision if tliat be possible. 

Where, therefore, the decree below was clearly rijrht, and the resuit 
could not hâve been otherwise if allesed eiTors in the proceedings had 
not been comniltted, such errors must be disregarded, and the decree 
will be affirmed. 

[Ed. Xote. — For other cases, see Appeal and Error, Cent. Dig. § .3C48; 
Dec. Dig. § 895.*] 

•For other caises see same toplc & 5 nomeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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,2. 'CÔUHTiS (§ 407*)— CONFLICT OF JbEISDIGTION COCKT WlIICH FlEST AC- 

: QUlRES (lUSTOUY EXCr,lJ,D]SS;JÛBISDrCT10N OF OTIIEES. 

, ïhe la\yl'ul tustody of speciflc property by a court of compétent juris- 
dictioii withUraws tliat jiroperty, so far as necessary to accomplisli tht 
puriwfie oï the custody; arid uiitil that purpose Is a ceomplished, from the 
.iurisdlctiou of every otber court. 

The court which flrst aequlres the lawful jurlsdiction of spécifie prop- 
erty by the seizure thereof, or by the due eoniineucement of a suit from 
whieh it appears that it is or vvill liecome necessary to a détermination 
of the controversy involyed, or to the enforcement of its judgmeut or 
decree tlietein for the court to seize, to charge with a lien, to sell or to 
exercise other Uke donilnion over it, thereby vvithdraws that property 
from, the .lurisdiction of every other court so far as necessary to ae- 
complish the purpose of the suit, and eutitles that court to retain the 
coutrol of it requisite to givé effect to its final judgment or deeree free 
from the interférence of every other tribunal. 

riH. Note.— For other cases, see Courts, Cent. Dig. § 1386; Dec. Dig- 
§ 497.*] 

3. Courts (§ 50B*)— Confliotin(ï Jtjrisdiction — Stay — Pendency of An- 

OTHEB Action in State Couet. 

When a State court has secured by proper procears the custody or 
dominion of spécifie property whicli it is one of the objects of a sub- 
sequeiif suit In the fédéral ëourt between the -saine parties conoerning 
the same mattér to sub.fect to its judgment or deeree, the latter suit 
should not be stayed or :dlsmissed. but sliould proceéd as far as may be 
without creating a conflict concerning the possession or disposition of 
the property, and then, if need be, he stayed until the proceedings in the 
State court hâve been completed, or tinie for their termlnation has elapsed. 
[Ed. Note.— For other cases, see Courts, Dec. Dig. § 506.* 
Conflict of .jurlsdiction with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

4. Action (§ 64*) — Sun Commknced by Filinq Pétition. 

A suit ,1s comnienced at the tiuie of the filing of the complainanfs 
pétition with the bona flde intention to prosecute the suit with diligence, 
provided there Is no detriniental or unreasonable delay in the issue or 
service of process. ' 

[Ed. Note. — For other éases, see Action, Cent. Dig. §§ 725-734 ; Dec. 
Dig. § 64,*] • 

5. Judgment (§ 713*) — Kes Adjudicata — Subject-Mattee — Aix M.vrTERS 

Admissible, 

In an action between the same parties, or those lu privity with them, 
upou the same claini or demand a décision upon the merits is conclu- 
sive, not only as to every matter ofïered, but as to every admissible mat- 
tér which mlght hâve been offered, to snstain or defeat the claim or de- 
mand. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. § 1241 ; Dec. Dig. 
1 713.*] 

6. Judgment (§ 713'*) — Res Adjudicata — Formée Judgment — Facts — Con- 

clusion. 

Oue of two sons commenced a suit in the state court against the other 
son and the wldow of the eomplaiuant's deceased father to partition 
616 acres of land of which hedied seised, and issued a summons. Be- 
fore the summons was served the défendant son eonveyed his share of 
the property to a corporation of another state, which commenced a like 
suit against the complainant son and widow, and a trustée, to wliom 229 
acres of the land had been eonveyed to secure the pnyment to the lender 
of $2,600. This trustée and the lender were subsequently made parties 
to the suit in the state court, and a final deeree in partition was rendered 
therein. In the suit in the fédéral court the corporation averred that, 

•For other cases see same topie & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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$23,000 had been aclvaiicccl to the complainaut in the suit In the state 
court by tlie father liefore his decease, and asked an accouuting and a 
liroper allovvauce on aecount of this advancement in the partition, but 
this claim was never pvfisented in tlie Kuit in the state court. 

Held, the suit iu the state court was first commenced, and the decree 
of that court conclusively estopped the corporation froni maintainins 
any claim which might hâve been presented to and adjudicated by the 
state court in the partition suit there, either on aecount of the allegecl 
advancement or otherwise, to any of the land not adjudged to Its grantor 
by that decree. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. | 1241; Dec. 
Dig. § 713.*] 

7. Eql-ity (§ 340*) — Heaeing on Bill and Answer — Allégations Admit- 

TED. 

When a suit is heard on bill and answer, the allégations of fact in 
the bill that are denied in the answer are to be taken as disproved and 
the avermeuts of fact in the answer whether responsive to the bill or not 
stand admitted. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 697-710; Dec. 
Dig. § 340.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

Bill by the Mound City Company against Robert H. Castleman and 
others. From a decree (177 Fed. 510) dismissing the bill, complain- 
ant appeals. Affirmed. 

See, also, 171 Fed. 520. 

Chester H. Krum, for appellant. 

John Cosgrove and W. M. Williams, for appellees. 

Before SANBORN and HOOK, Circuit Judges, and WILLIAM H. 
MUNGER, District Judge. 

SANBORN, Circuit Judge. [1] This appeal questions a decree of 
cHsmissal of a suit brought on May 2, 1907, by the Mound City Com- 
pany, a corporation of New Jersey, and the grantee under a deed made 
March 30, 1907, by Ben T. Castleman, a son and heir of David Castle- 
man, against Robert H. Castleman, the only other son of David Castle- 
man, Ida May Castleman, his widow, one Whitlow, a trustée named in 
a trust deed of a portion of the property to secure a loan of $2,600, and 
the lender, for the purpose of obtaining a decree of partition of about 
616 acres of land in the state of Missouri which was the property of 
the deceased. The proceedings in this suit hâve been many and tedi- 
ous. An original bill, two supplemental bills, pleas, answers, excep- 
tions to answers, and numerous rulings in the progress of the cause 
hâve presented favorable opportunities for alleged errors that counsel 
for the appellant has not failed in his assignment to specify, and to take 
every possible advantage of . But an appeal in a suit in equity invokes 
a trial of the case de novo by the appellate court and demands, where 
that is possible, a just and final décision. When, therefore, the record 
clearly shows that the décision below was right, and that alleged er- 
rors, if they existed, could not hâve afïected adversely to the appellant 
the final resuit, the decree must be aftîrmed. The record in hand pré- 
sents such a case. It leaves thèse facts indubitably established. 

•For other cases see same topio & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On May 20, 1907, Robert H. Castleman filed his pétition in the state 
circuit court of Cooper county, Mo., against Ben T. Castleman and 
Ida May Castleman to obtain a decree of partition of the same land 
which is described in the supplemental bill of the Mound City Company 
in this suit. He caused a summons to issue upon this pétition on 
March 25, 1907, which was served on Ida May Castleman on April 2, 
1907, and on Ben T. Castleman on May 13, 1907. Ail the parties to 
that suit were résidents and citizens of Missouri. After the pétition 
was filed Ben T. Castleman sold and on May 30, 1907, conveyed to 
the Mound City Company, a corporation, of which he was the prési- 
dent, his undivided interest in the land which was the subject of that 
suit for stock of that company of the par value of about $20,000, and 
two days thereafter that company exhibited its bill in this suit which 
is signed by it, "By Ben T. Castleman, its Président." In October, 
1907, the trustée, Whitlow, and his cestui que trust, were made parties 
to the suit in the state court and on December 28, 1907, a final decree 
was rendered therein by which the 616 acres of land were divided be- 
tween Ida May Castleman, Ben T. Castleman, and Robert H. Castle- 
man, and spécifie parts thereof were set ofï and adjudged to eacb of 
them respectively. 

In view of thèse facts the court below dismissed the bill in this suit 
on February 10, 1910, and on the next day the corporation appealed 
to this court. On March 5, 1910, Ben T. Castleman made a quitclaim 
deed of that spécifie tract of land adjudged to him by the decree of 
the state court to one Henry G. Fray, and on March 16, 1910, he made 
a quitclaim deed of the tract set ofif to Ida May Castleman to tlie same 
grantee. On the same day the Mound City Company by a warranty 
deed conveyed the land which was the subject of the suits to Henry 
G. Fray. A motion has been made founded upon thèse deeds to dis- 
miss this appeal on the ground that the case has become a moot one,: 
but that motion is passed without considération because the décision 
of the merits of the case leads to the same resuit that the granting of 
the motion would bring about. 

[2] The court which first acquires the lawful jurisdiction of spécifie 
property by the seizure thereof or by the due commencement of a suit 
from which it appears that it is or will become necessary to a déter- 
mination of the controversy involved or to the en forcement of its 
judgrnent or decree therein for the court to seize, to charge with a 
lien, to sell or to exercise other like dominion over it, thereby with^ 
draws that property frorn the jurisdiction of every other court so far 
as necessary to accomplish the purpose of the suit, and entitles that 
court to retain control of it requisite to efifectuate its final judgment 
or decree therein free from the interférence of every other tribunal. 
Farmers' Loan & Trust Co. v. Lake Street R. R. Co., 177 U. S. 51, 
61, 20 Sup. et. 564, 44 L. Ed. 667; Lang v. Choctaw, Oklahoma & 
Gulf R. Co., 87 C. C. A. 307, 311, 160 Fed. 355, 359; Sullivan v. AI- 
greii, 87 C. C. A. 318, 322, 160 Fed. 366, 370; Peck v. Jenness, 7 How. 
612, 12 L. Ed. 841; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749; 
Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 h. Ed. 981 ; 
Central Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 
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807; Williams v. Neely, 67 C. C. A. 171, 185, 134 Fed. 1, 15, 69 L. R. 
A. 232; Barber Asphalt Pav. Co. v. Morris, 66 C. C. A. 55, 58, 132 
Fed. 945, 948, 67 L. R. A. 761 ; Gates v. Bucki, 53 Fed. 961, 969, 4 
C. C. A. 116, 128, 129. 

[3] And the jurisdiction of a court over the subject-matter or a 
cause once lawfully acquired includes the power to enforce its judg- 
ment or decree and to protect the titles of those holding under it from 
any attempt to avoid or annul them. Lang v. Choctaw, Oklahoma & 
Guif R. Co., 87 C. C. A. 307, 312, 160 Fed. 355, 360; Chicot County 
V. Sherwood, 148 U. S. 529, 533, 534, 13 Sup. Ct. 695, 37 L. Ed. 546; 
Julian V. Central Trust Co., 193 U. S. 93, 112, 24 Sup. Ct. 399, 48 
L. Ed. 629; Wabash R. Co. v. Adelbert Collège, 208 U. S- 38, 28 Sup. 
Ct. 182, 52 L. Ed. 379; Barber Asphalt Pav. Co. v. Morris, 132 Fed. 
945, 949, 66 C. C. A. 55, 59, 67, 67 L. R. A. 761 ; Brun v. Mann, 80 
C. C. A. 513, 151 Fed. 145, 12 E. R. A._(N. S.) 154. _ The fact clearly 
appeared from the pétition as soon as it was fîled in the suit in the 
State court that it would become necessary to a complète détermina- 
tion of the issues tendered and to the enforcement of the decree sought 
for that court to exercise its dominion over the spécifie land described 
in the pétition and to divide or sell it. The commencement of that 
suit, therefore, withdrew that land from the jurisdiction of the féd- 
éral court below and from the jurisdiction of every other court so far 
as necessary to give effect to the final décision and decree in the state 
court and gave to that court the power to retain the control over it 
requisite to protect the titles of those who should hold under its de- 
cree. 

[4] Although the summons in the suit in the state court was not 
issued until March 25, 1907, and was not served until May 13, 1907, 
11 days after the suit in the fédéral court was commenced, yet the 
former suit was commenced and the state court acquired the légal 
custody of the land on March 20, 1907, when the pétition in that suit 
was filed. A suit is commenced by the filing of the pétition or bill 
with the honest intention to prosecute the suit diligently provided there 
is no detrimental or unreasonable delay in the subséquent issue or serv- 
ice of the process. Farmers' Loan & Trust Co. v. Lake Street R. R. 
Co-, 177 U. S. 51, 60, 20 Sup. Ct. 564, 44 E. Ed. 667; Armstrong Cork 
Co. y. Merchants' Refrigerating Co. (C. C. A.) 184 Fed. 199, 206; 
Gosline v. Thompson, 61 Mo. 471; South Missouri Lumber Co. v. 
Wright, 114 Mo. 326, 332, 334, 21 S. W. 811 ; McGrath v. St. Louis, 
K. C. & C. R. Ce, 128 Mo. 1, 30 S. W. 329; Becker v. Stroeher, 167 
Mo. 306, 66 S. W. 1083; State v. Wilson, 216 Mo. 215, 115 S. W. 549. 
The suit against Ben T. Castleman in the state court was therefore 
pending, and that court had the légal custody of the 616 acres of land 
and of the right of Castleman therein for the purpose of adjudicating 
his title and interest in it 10 days before he conveyed that interest to 
the Mound City Company, and the latter company took ail its right 
and claim to the land pendente lite and stood from the date of its pur- 
chase in the shoes of Ben T. Castleman and was equally with him 
bound by the proceedings and the decree therein. Becker v. Stroeher, 
167 Mo. 306, 321, 66 S. W. 1083; Holloway v. Holloway, 103 Mo. 
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274, 283, 284, 15 S. W. 536; Hart v. Steedman, 98 Mo. 452, 456, 457, 
11 S. W. 993. 

Counsel for the appellant argue that the state court had no juris- 
diction to partition the 229 acres which was subject to the trust deed 
to Whitlow because the latter was not a party to the suit and the base 
fee to that part of the land was vested in him. But it had jurisdiction 
of ail of Ben T. Castleman's interest in the land, and hence of every 
right and interest therein that the appellant ever acquired, and also of 
ail the rights and interests in the land of Ida May Castleman and Rob- 
ert H. Castleman, the only parties who had undivided rights and in- 
terests with Ben T. Castleman and the only indispensable parties to 
the partition suit between them. Stevens v. Stevens, 172 Mo. 28, 37, 
40, 72 S. W. 542. 

Whitlow and his cestui que trust were subsequently, by amendment 
to the pétition, lawfully made parties to the suit in the state court be- 
fore the decree therein was rendered. The Mound City Company by 
its purchase of Ben T. Castleman pendente lite took its interest sub- 
ject to any such lawful subséquent amendment and the final decree 
rightly adjudicated the rights of ail thèse parties in the 229 acres as 
well as in the balance of the land. There was no lack of any requisite 
jurisdiction in the state court either qf the land or oî the indispensa- 
ble parties to the partition suit when'the Mound City Company pur- 
chased the right and interest of Ben T. Castleman, and at any time 
after it obtained that deed it might hâve been made a party to the suit, 
and hâve presented and secured an adjudication of every claim it had 
to the land and to the amount of its share therein. Revised Statutes 
Missouri 1899, § 4378. 

[5] It is contended that the subject-matter of the suit in the state 
court was not the same as that in the court below, because the former 
sought partition alone, and the latter sought to charge Robert H. 
Castleman with an advancement of $23,000 by his father in his life- 
time and a partition which should take cognizance ôf that advance- 
ment and divide the property accordingly. But the Mound City Com- 
pany 's claim regarding this advancement was susceptible of adjudica- 
tion in the suit in the state court upon its own answer or upon an 
answer made by Ben T. Castleman who was a party to that suit, by 
whose défense and its adjudication the Mound City Company was 
bound. Green v. Walker, 99 Mo. 68, 73, 74, 12 S. W. 353; Gunn v. 
Thruston, 130 Mo. 339, 32 S. W. 654. In a suit between the same 
parties or those in privity with them upon the same claim or demand a 
décision upon the merits is conclusive, not only as to every matter of- 
fered but as to every matter which might hâve been ofïered to sustain 
or defeat the claim or demand. Cromwell v. County of Sac, 94 U. S. 
351. 352, 24 L. Ed. 195; Board of Com'rs v. Platt, 79 Fed. 567, 571, 
25 C. C. A. 87, 91 ; Board of Com'rs vi Sutlifï, 38 C. C. A. 167, 170, 
97 Fed. 270, 273, 274 ; James v. Germania Iron Co., 46 C. C. A. 476, 
496, 107 Fed. 597, 617. 

[6, 7] The litigation hère in question in both suits was between 
Robert H. Castleman, on the one hand, and Ben T. Castleman and the 
Mound City Company which was in privity with him, on the other, 
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and the subject-matter of each oî the suits was the amount of the 
shares of the 616 acres of land which belonged tp- thèse parties re- 
spectively. The litigation in each of the suits vyas between the same 
parties or those in privity with them, and in View of the fact that no 
replication to the answers to the last stipplemental bill was filed, so that 
every allégation in that supplemental bill denied by the answer of 
Robert H. Castleman must be taken as untrue and every averment of 
his answer as true, whether responsive to that supplemental bill or not 
(Perkins v. Nichols, 11 Allen (Mass.) 542; American Carpet Lining 
Co. V. Chipman, 146 Mass. 385, 16 N. Ë. 1; Banks v. Manchester, 
128 U. S. 244, 9 Sup. Ct. 36, 32X. Ed. 425;, People's United States 
Bank V. Gilson, 88 C. C. A. 332, 337, 161 Fed. 286, 291 ; Tainter v, 
Clark, 5 Allen (Mass.) 66; Brinckerhoff v. Brown, 7 Johns. Ch. (N". 
Y.) 217; United States v. Trans-Missouri Freight Ass'n, 58 Fed. 58, 
77, 7 C. G. A. 15, 34, 24 L. R. A. 73), neither Ben T. Castleman nor 
the Mound City Company had any affirmative or défensive matter 
which they çould not hâve presented to and hâve had adjudicated in 
the State court. The resuit is that ail the issues in this case are. ren- 
dered res adjudicata by the decree of that court which first acquired 
jùrisdiction of the subject-matter of this suit; and of the indispensable 
parties to this litigation, and the court below rightly dismissed the bill. 
This resuit is not f ounded on the conclusion that there was no crror 
in any of the proceedings in the court below, but upon the ground that 
if the errors alleged had not been committed the resuit could not hâve 
been otherwise. For example : When the court below discoyered that 
there was a prior suit pending in the state court between the same par- 
ties concefning the same spécifie property that court should not hâve 
stayed the prosecution ôf this suit, but should hâve proceeded with 
it as far as it could do so without creating a conflict regarding the pos- 
session or disposition of the property, and then, if there had been heed 
to do so, it should hâve stayed its hand until the proceedings in the 
court of co-ordinate jùrisdiction regarding the property were conclud- 
ed or ample time for their termination had elapsed or that court had 
reHnqui'shed dominion. Boatmen's Bank v. Fritzlen, 68 C. C. A. 288, 
305, 135 Fed. 650, 667 ; Barber Asphalt Pav. Go. v. Morris, 66 C. C. 
A. 55, 132 Fed. 945. 949, 67 L. R. A. 761 ; Zimmerman v. So Relie, 25 
C. C. A. 518, 521, 80 Fed. 417, 420; Williams v. Neely, 67 C. C. A. 
171, 134 Fed. 1, 69 L. R. A. 232; Gates v. Bucki, 53 Fed. 961, 965, 
4 C. C. A. 116, 120; McClellan v. Carland, 187 Fed. 915. But if the 
court below had donc so the decree in the state court would neverthe- 
less bave rendered ail the issues in this suit res adjudicata and would 
bave necessitated a dismissal of this bill. The decree which dismissed 
it is accordingly affirmed. 

HOOK, Circuit Judge. I concur in the resuit. The opinion con- 
tains Somè broad statements of principles which I think are beyond the 
needs of the case. As to them I withhold my judgment. 
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NOME & SINOOK CO. v. AMES MERCANTILE CO. 

(Circuit Court of Appeals, Ninth Circuit. May 22, 1911.) 

No. 1,906. 

1. Appeal and Eeeob (§ 406*) — Citation— Retuen— Time. 

Since the citation on writ'of error Is uot jurisdictional, but is Intended 
only (or a notice that may be waived or substituted by proof of other 
équivalent notice, it was not a fatal defect tbat it was made returnable 
in 60, instead of 30, days. 

[Ed. Noté. — For otlïer cases, see Appeal and Error, Cent. Dig. §§ 2123- 
2127; Dec. Dig. §406.*] 

'2. Appeal and Ebsok (§ 409*) — Defective Citation— Effect. 

Where a citation Issued on a writ of error is def ectlve, a new citation 
may be Issued if necessary. 

[Ed. Note.— For otber cases, see Appeal and Error, Cent. Dig. § 2134 ; 
Dec. Dig. § 409.*] 

3. Appeal and Eekoe (§ 405*) — Citation— Omission— Effect. 

.That a citation on a wrlt of error is not issued untll aftei- the time lim- 
Ited foi^'taklng an appeal has expired does' not afCect the Jurisdlction of 
the appèllatè court. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. § 405.*] 

4. AbAtement and Revival f§ 41*) — Tbansfeb or Inteeeist— Coepoeations., 

Âct Gen. Assem. March 10, 1899 (21 Del. Laws, c. 273), déclares that ail 
corporàfionsi Whether expirlng by limitation or otherwlse dissolved, shall 
be continued for threfe years to prosecute and défend sults and to enable 
them gradually to settle and close their business, to dispose of and convey 
thelr property, and to dlvide their ca:pital stock. Held, that such act was 
suffleiently broad to include a transfer of the property of a corporation 
dissolved' by proclamation of the Governor of the state under the laws 
of whlch it was organized for failure to pay taxes and assessments, so 
that an action brought by suçh a corporation did not abate by a transfer 
of its interest in the subject of litigation tô another corporation. 

[Ed. Note. — For other cases, see Abatement and. Ravivai, Dec. Dig. S 
■ 41.*] , 

5. Paeties (§ 61*) — Teansfeb ce Interest— Substitution ce New Pabtt— 

Peoceduee. 

Substitution of a fiew party made necessary by a transfer of interest 
is ordlnarily made, by motion to substltute, by the grantee or transférée. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 97 ; Dec. Dig. § 
61.*] 

6. Pabties >§. 62*)— Substitution of New Plaintiff— Supplbmental Com- 

PI-AINT— iTAILUBE TO FiLE— EfFECT. 

Where, 6n the transfer of plalntlfCs interest in the subject-matter of 
an action, the court authorized the substitution of the transférée as plain- 
tlfl! of record, but made no order requiring the substituted party to file a 
supplemental complaint, mère failure to f)le the same was no ground for 
revoking the order of substitution, and for dlsmissal of the cause for 
want of prosecution. 

[Ed. Note.— For other cases, see Parties, Dec. Dig. § 62.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Ejectment by the Nome-Sinoolj Mining Company, conducted in the 
name of the Nome & Sinook Company, against the Ames Mercantile 

•For otUer cases see same topic & § nombeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Company. From a judgment of dismissal,, pîaintiff brings error. Re- 
versée!. 

Albert Fink, F. E- Fuller, G. J. Lomen, and Thomas R. White, for 
pîaintiff in error. 

James W. Bell, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Tudge. This cause is hère on a writ of 
error from the judgment of the trial court rendered on the pleadings. 

[1] The first question to be disposed of arises upon defendant's 
motion to dismiss the writ of error. The ground assigned for the mo- 
tion is that the citation is not made returnable within 30 days, as re- 
quired by section 5, nile 14, of this court (150 Fed. xxix, 79 C. C 
A. xxix); the same having been made returnable within 60 days. It 
may be premised that the citation is not jurisdictional ; it being in- 
tended only for the purpose of notice and may be waived, or substi- 
tuted by proof of other équivalent notice. See Farmers' Loan & 
Trust Ce. V. Chicago & N. P. R. R. Co., 73 Fed. 314, 19 C. C. A. 
477, and cases there cited. 

[2, 3] Not being jurisdictional, if defective, a new citation may be 
taken out if necessary (Shute v. Keyser, 149 U. S. 649, 13 Sup. Ct. 
960, 37 L. Ed. 884) ; and the mère f act that a citation is not issued 
until after the time limited for taking the appeal bas expired does not 
defeat the jurisdiction of the appellate court. Berliner Gramophone 
Co. v. Seaman, 108 Fed. 714, 47 C. C. A. 630. So it bas been held 
by the Suprême Court that, where a citation was served and made 
returnable less than 30 days after writ of error granted, it was not 
sufficient ground upon which to dismiss the writ. Segrist v. Crabtree, 
127 U. S. 773, 8 Sup. Ct. 1394, 32 L- Ed. 223. If such a citation is 
sufficient, by how much the greater reason is a citation made returna- 
ble in 60 days ample for the purpose of notice to the défendant in er- 
ror. No question is made as to the time of service. The motion to 
dismiss wiîl therefore be denied. 

The action is one in ejectment. The amended complaint shows the 
pîaintiff therein named, the Nome-Sinook Mining Company, is a Del- 
aware corporation, and the défendant a California corporation; that 
pîaintiff is the owner of certain real property situate in the Cape Nome 
mining district, Alaska, and is entitled to possession by virtue of loca- 
tion, pre-emption, purchase, and actual occupation and working of a 
placer mining claim, which the défendant wrongfully withholds. The 
défendant answered, denying every allégation of the complaint except 
the incorporation of the défendant company, and setting up several 
further and separate answers and défenses, parts of which were stricken 
out on motion. The pîaintiff replied. Some time thereafter the de- 
fendant filed a supplemental answer, setting up two separate défenses, 
the latter of which is, in effect, that the pîaintiff company was not then 
an incorporation by reason of having been dissolved by proclamation 
of the Governor of the state of Delaware on account of the failure to 
pay certain taxes and assessments accruing by virtue of the laws of 
the state. On demurrer of pîaintiff, the first separate answer and de- 
187F.— 69 
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•feàse "wâs • stricken otit, : f>ut -the ktter was permitted to stand. Three 
days after the filing of the supplemental answer, the Nome & Sinook 
Company moved the court that it be substituted for the original plain- 
tif?, based upon the affidavit of its attorney, Mr. F. É. Fuller, that said 
Company was a corporation existing qnder and by virtue of the laws 
of the State of Maine, and that since the commencement of the action 
the plaintiff Company sold and trahsfetred to said Nome & Sinook 
Company the premises, the recovery whereof is sought in the action. 
•,The ,record does not show that this motion was acted upon, except as 
référence is made thereto in the final judgmènt. Tliereafter, on Sep- 
tember 24, 1909, the défendant filèd a second supplemental answer. 
A motion was interposed the next day to strike the answer. The judg- 
mènt complained of was entered of date October 23, 1909, and is as 
follows: , , ■ ,., 

"Tlie above-entitled case having corne on regularly for trial on thè 24tli day 
of September, 1909, before the above-entitled court, Messrs. E. E. ï'uller and 
G. J. Lomen, Ésqs., appearing for plaintiff, and James W. Bell, Ésq., appear- 
ing for the défendant, and the plaintiff having moved to strlké a second sup- 
plemental answer theretof ore flled by the défendant and after argument of 
counsel, aud the court being fully advised, said motion to strike was granted, 
and thèreupon defeildànt môvëd for permission to refile the said second sup- 
plemental answer excepting the last allégation therein set ftirth, said supple- 
mental answer settlng out the nature of the estate In the pretnlses claimed by 
the défendant and its successor In interest, the Alaska Mercantile Company, 
and, after argument of counsel and the court belng fully advised, the said 
motion was granted, and thèreupon the défendant moved for judgmènt on the 
pleadlngs, and it appearing to the court that the défendant sërved and flled à 
supplemental answer on the 1.5th day of July, 1905, alleging that the charter 
of the Nome-Sinook Mining Company of Delaware had been repealed, and that 
the said Nome-Sinook Mining Company's right to sue had thèreupon and long 
prior to the tlme of filing said supplemental answet, by reason of the repeal 
of said charter, abated, and it f urther appearing to thé court that the said 
plaintiff ' was allowed on motion to substitute as party plaintiff the Nome & 
Sinook Company as the successor in Interest of the Nome-Sinook Mining Com- 
pany, but that the said Nome & Sinook Company had never filed any supple- 
mental complalnt setting up any allégations or facts showing the right of the 
Nome & Sinook CompaUy to continue litigation theretofore instltuted by the 
Nome-Sinook Mining Company, and there being nothing before the court to 
indlcate that the said Nome & Sinook Company had a right to continue the 
litigation theretofore instltuted by the Nome-Sinook Mining Company, and the 
said défendant having moved the court that said order of substitution be re- 
voked and the court belng fully advised, thèreupon granted said motion to re- 
voke said order of substitution, and, it appearing to the court that the de- 
fendant was entltled to judgmènt on the pleadlngs at said tlme, the said mo- 
tion was thèreupon granted ; and now, theref ore, by reason of the premises, 
it is hereby ordered, adjudged, and decreed that the plaintiff Nome-Sinook 
Mining Company's right to sue long since abated, and that the said plaintiff 
is not entltled to recover the premises descrlbed in the complalnt flled by said 
Nome-Sinook Mining Company; and It Is further ordered, adjudged, and de- 
creed that the Alaska Mercantile Company, the successor In interest of the 
Ames Mercantile Company, the défendant herein, Is the owner In fee by pat- 
ent from the United States of America to ail the premises particularly de- 
scrlbed in the defendant's second supplemental answer, and in possession 
thereof and entltled to the possession. It is further ordered, adjudged, and 
decreed that the défendant recover its costs herein taxed at ." 

This judgmènt is explanatory of some things done by the court 
which do not otherwise appear in the record. 

It is complained that the court erred in rescinding its previous order 
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substituting the Nome & Sinook Company for the original plaintiff, 
in granting defendant's rhotion for judgment on the pleadings, and in 
declaring the Alaska Mercantile Company, a stranger to the litigation, 
owner of the premises in dispute. Being satisfied that the first assign- 
ment is fatal to the judgment, we will defer examination of the other 
two. 

[4] By a Delaware statute, section 36 of an act passed Mardi 10, 
1899 (21 Del. Laws, p. 456, c. 273), it is provided that: 

"AH corporations, whether they expire by tlieir own limitation, or are otlier- 
wise di.ssolved, shall nevertheless be eontlnued for the term of three years 
from such expiration or dissolution bodies corporate for the purpose of prose- 
cuting and defending suits by or against them, and of enabling them gradu- 
ally to settle and close their business, to dispose of and convey their property, 
and to divide their capital stock, but not for the purpose of contiuuing the 
business for which said corporation shall hâve been established." 

See Scott v. Stockholders' Oil Co. et al. (C. C.) 142 Fed. 287. 

This statute is unquestionably broad enough to include any transfer 
or disposition of the property of any dissolved corporation made with- 
in three years after dissolution, whatever may be the manner of such 
dissolution. The action hère prosecuted did not abate by the transfer 
of the original plaintifif's interest in the subject of litigation. 

[5] Section 35, Alaska Code. The substitution of a new party is 
generally effected by motion, which should ordinarily be made by the 
party in interest; that is, the grantee or transférée. Facts should be 
set forth attending the motion, showing the transfer of interest pend- 
ing suit, and, unless admitted by the opposite party, should be estab- 
lished by compétent proof. 20 Ency. Pldg. & Prac. pp. 1050, 1056. 
The common-law method by which to procure the substitution of new 
parties was by scire facias, but the writ bas been abolished in Alaska 
(section 337, Alaska Code), and it would seem that the usual mode of 
practice in the Code states should apply. Further, as a gênerai rule, 
the substituted party takes up the prosecution or défense at the point 
where the original party left off, and the pleadings already filed inure 
to the benefit of the new party. 20 Ency. Pldg. & Prac. pp. 1061, 
1062. 

[6] Now it appears from the judgment entry that the trial court 
revoked the order of substitution because the new party had not filed a 
supplemental complaint showing the transfer of interest or the right 
to continue the litigation theretofore instituted. The substitution hav- 
ing been allowed, probably the better practice would be for the court 
to direct the substituted party to file a supplemental complaint, show- 
ing the transfer and his right to continue the action, or for such party 
to obtain leave to file such a complaint; but the mère omission to file 
such a complaint, unless in disobedience of the court's order, does not 
render the cause subject to judgment on the pleadings. Nor does it 
furnish grounds for révoking the order of substitution. In some ju- 
risdictions it is held that the issue touching the transfer of interest and 
the right of the substituted party to continue the litigation may not- 
withstanding be contested at the trial ; the order of substitution being 
treated as made' upon a prima facie showing only. It was so held in 
Campbell v. Irvine, 17 Mont. 476, 43 Pac. 626, where an assignée of 
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an account, , being substituted for the original plaintiff, was permitted 
to prove the assignment, although net pleaded in the complaint. In 
Virgin v. Brubaker, 4 Nev. 31, it was held that, where the issues were 
ail made up and substitution had, there was no necessity for filing a 
supplemental complaint showing the interest of the substituted party, 
and such is practically the holding of the court in Firman v. Bateman 
et al., 2 Utah, 268. See, also, Ferry v. Page, 8 lowa, 455. In Smith 
V. Zalinski, 94 N. Y. 520, the court, after referring to the statute on 
the subject, says: 

"And tbus, pending an action, with its issues already raised and flxed by 
the pleadings, a transférée of the plaintiff 's interest may move to be substi- 
tuted in his place. Notice of the motion must be given to the défendant. On 
the hearing the appllcant must establish his ownership, and the défendant 
may deny it. If there be doubt about it, the court may deny the motion and 
prder the action to proceed irrespective of any such transf er. If there be no 
doubt about it, or the défendant by default or silence admlts it, the court may 
order the substitution ; and even then, if justice or safety requires, it may 
order an amendment of the pleadings, 'or otherwise.' By this process the de- 
fendant bas ample chance to understand and eontest the new ownership. If 
on the niotion he raises the issue, tlie court may décide it, or order such sup- 
plemental pleadings beyond the mère substitution as to carry the contested 
Itesue over to the trial. If the court décides it, and orders substitution with- 
out changing the pleadings, it cannot be raised again upon the hearing." 

But, whatever may be the correct practice, the trial court having 
allowed the substitution, which must be taken to bave been done upon 
a prima facie case showing the Nome & Sinook Company's acquirement 
of interest in the subject-matter, and its right to continue the action 
in its name, it was a harsh proceeding to revoke the prder of substi- 
tution without further cause than that the company had omitted to file 
a supplemental complaint or to ask leave for that purpose. The court 
had it fuUy within its power to direct such pleadings as was deemed 
necessary in order to protect the interest of the parties and accord a 
full and fair trial upon the merits of the controversy. It was error, 
therefore, in the trial court to revoke the order of substitution, and 
follow it by judgment on the pleadings. 

The judgment will be reversed and the cause remanded for such 
other proceedings as may seem proper, not inconsistent with this opin- 
ion. 



, , GUND V. LOGAN et al. 

(Circuit Court of Appeals, Seventh Circuit. January 10, 1911. Rehearing 
Denied April 11, 1911.) 

Ko. 1,687. 

1. Corporations (§ 95*) — Stock Certibicatbs— Receipt for Subscbiption. 

New Jersey Corporation Act (P. L. 1896, p. 277) § 19, provides that ev- 
ery stockholder shall hâve a certiflcate signed by the président and treas- 
urer, certifying the nuœber of shares owned by Mm in such corporation. 
Hcia, that a purchaser of shares in a corporation organized under such 
act was ordinarily entitled to a valid stock certiflcate properly so exe- 
cuted, and hence an order to a broker to purchase stQck was not ordi- 

•For other cases see same topic & § numeer lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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narily fulfilled by a delivery of a temporary receipt for stock subscrip- 
tlons, certifying that the person named was the owner of tbe stated nuni- 
ber of shares fully paid, and that a certlficate therefor woiild be Issued 
wheu eui^raved, and ready for delivery on jjresentation of the receipt. 

[Ed. Note. — For other cases, see Corporations, Cent. I)ig. § 436; Dec. 
Dig. § 05.*] 

2. Corporations (§ 121*) — Puechase or Stock— Contract— Performance bt 
Broker — Evidence. 

Evidence held to require a finding that brokers' contract to purehase 
stock in a corporation, the certificates of which had not then been en- 
graved and were not ready for delivery, was performed and expected by 
the customer to be fully performed by the delivery of temporary recelpts 
for stock subscription eertlfylng to the ownershlp of the shares and pro- 
viding that the certificates would be delivered when engraved and ready 
for delivery on présentation of the receipt. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 121.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by John Gund, Jr., against Theron Logan and others, 
doing business as Logan & Bryan. Judgment for défendants, and 
plaintiff brings error. Affirmed. 

The plaintiff in error, as plaintiff below, sued the défendants (Logan & 
Bryan, Chicago brokers), to recover the purehase money paid for shares of 
stock in Empire Consolidated Quicksilver Mining Company (a New .Jersey cor- 
poration), alleged to be undelivered, under plaintiff's. purehase thereof and 
demand for delivery. On trial of the issues to a jury, at the close of plain- 
tiff's testimony on défendants' motion, the trial court dlrected a verdict 
m favor of the défendants, and this writ of error is brought from the judg 
ment entered thereupon. 

The essential facts in évidence are stated in the opinion. 

Harry Rubens, Gustave F. Fischer, Edwin J. Mosser, and William 
C. Rigby, for plaintiff in error. 

OHver H. Horton, Frederick H. Wickett, John H. Miller, and 
George J. Meier, for défendants in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The verdict in favor of the défendants 
was directed by the court, without other testimony than that offered 
by the plaintiff, and no errors are assigned for other rulings in the 
course of the trial. Thus the sole question raised by the writ of error 
is whether sufficient facts were presented for submission of an issue 
of fact under the pleadings to the jury. The évidence is in writing— 
chiefly in correspondence between the plaintiff and the défendants or 
their conceded représentatives — except one personal interview between 
the plaintiff and défendants' représentative in the transactions. 

Plaintiff resided at La Crosse, Wis., and appears to hâve had trans- 
actions vvith the défendants, Chicago brokers, in purchases of various 
stocks prior to those in controversy. The issues in suit, however, arise 
out of a purehase (ordered by the plaintiff) of 900 shares of Empire 
Consolidated Quicksilver Mining Company stock [hereinafter called 
for brevity Empire stock], at $10 per share, for which the plaintiff 
ultimately paid to the défendants the purehase price and ail charges. 

•For other cases see same topic & § numeeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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For some timé prior to the transaction, the issues of stock of 
this New Jersey corporation were représentée! only by temporary cer- 
tificates of siiares, pending arrangement for issuance of the regular 
corporate certificates, to replace such preliminary issue in the hands 
of holders when prepared. Thèse instruments were entitled "tempo- 
rary receipt for stock subscription," certifîed the person named to be 
the owner of the number of full paid shares stated and that "a cer- 
tificate will be issued therefor when" engraved and ready for dehvery, 
on présentation of the "receipt." It was dated and purported to be 
signed by the président and attested by the secretary. The plaintiff 
was the holder of certificates in this temporary form, under his pre- 
vious transactions with défendants for Empire shares, at the date of 
his first order in controversy, December 1, 1901, and during several 
days thereafter, and was well advised of their nature and terms. The 
900 shares obtained and carried by the défendants, in alleged com- 
pHance with tlie plaintiflf's order and payment, were represented only 
by such temporary certificates; but the plaintiiîf was not expressly 
advised of such nature until long after his payment was completed 
and when the shares were demanded. Thèse temporary certificates 
bore date as issued by the corporation December 10, 1901, while it 
appears in évidence that regular certificates of shares had been there- 
tofore provided and issued by the corporation, executed in the pre- 
scribed form, with signature of the président and treasurer, and coun- 
tersigned by a "registrar" and a "transfer agent" ; and one of thèse 
instruments (in évidence as a sample) bears date December 7, 1901. 
[1] Thus the issue is presented — either of law alone, or of law and 
fact — whether the temporary certificates so purchased, held and ten- 
dered by the défendants, were within the meaning of the contract en- 
tered into between the parties; and, except for the above-mentioned 
State of facts, we believe its solution would be free from difiiculty, 
as a question of gênerai law, applicable to purchases of stock in the 
relation of customer and broker. Under the gênerai rule, the cus- 
tomer's order for shares of Empire stock would imply certificates of 
ownership, authenticated pursuant to the corporate charter and so 
marketed. The corporation act of New Jersey (P. L. 1896, p. 277), 
under which this corporation was organized, provides, in section 19: 

"B\'ery stockholder shall hâve a certlficate signed by the président and 
treasurer, certifying the number of shares owned by him in such corpora- 
tion." 

No other provision is broueht to our attention as applicable to the 
case, and the above-described "temporary receipt for stock subscrip- 
tion" is plainly not the certificate required by this provision. It nei- 
ther purports to be a valid certificate of corporate shares, nor has the 
authentication provided therefor to confer the rights of stockholder 
in the corporation. The contention, therefore, on behalf of the de- 
fendants, that it is of equal value for the purposes of the investor — 
if assumed to.be true — is without force under an issue of performance 
within the gênerai rule above stated. In such case the doctrine is ele- 
mentary that the purchaser is entitled to the exact fulfillment of his 
order. Norrington v. Wright, 115 U. S. 188, 203, 6 Sup. Ct. 12, 29 
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L. Ed. 2,66-, Meyer v. Richards, 163 U. S. 385, 395, 405, 16 Sup. Ct. 
1148, 41 L. Ed. 199; Hesser v. C. & W. Coal Co., 151 Fed. 211, 213, 
80 C. C. A. 263; Benjamin on Sales (6th Ed.) §§ 600, 606; Kinser 
V. Cowie, 235 111. 383, 85 N. E. 623, 126 Am. St. Rep. 221. 

[2] We believe, however, that the évidence referred to créâtes an 
exception of the présent contract from the rule that authenticated cer- 
tificàtes of stock were intended and required by the plaintiff's order. 
The order and purchase thereunder appear from the following cor- 
respondence between the parties ; but their understanding of the term 
"Empire shares" must be ascertained from the circumstances then 
known and recognized by both parties in référence to their previous 
transactions in the temporary receipts. 

The contract arose through letters interchanged — primarily between 
the plaintifï and one Simmons, who was a clerk at the time thereof in 
the office of the défendants — as follows: On Deceniber 1, 1901, the 
plaintiff's letter to Simmons mentions acceptance of a purchase made 
upon his order of 200 shares of Empire stock, désire to sell other 
stocks on hand in otlier corporations, and says he would "take on about 
900 shares more" of Empire if obtained at $10 per share. Simmons 
answered December 2d that he had "taken steps to try to reserve the 
900 shares for you under my option" (theretofore secured by him) and 
would advise f urther. On December 5th Simmons writes again that 
the "option on Empire will expire on Saturday" ; that he had wired 
New York "to ship the 900 shares to me in my name" which the plain- 
tiff could hâve if he so wired, on forwarding the other stocks referred 
to for sale. In a postscript to this letter Simmons says: 

"I hâve quite a lot of Empire to exchange for engraved certifieates, whieh 
I wIU send to our Mr. Nicolay in New York very ghortly and hâve them ex- 
changed. If you so désire, send me your holdings and I will include them 
with mine and my clients'." 

Later, on the same day, Simmons writes that his order for thé 900 
shares "puts no obligation" on him, and, if the plaintifï concludes not 
to take them, they can be returned or sold to others. On December 
6th the plaintiff acknowledges "f avor of the Sth inst." and says : "I 
présume you hâve gotten at $10 per share." And mentions other 
stocks as sent for sale. He then adds: "I hâve already forwarded 
my temp. certifieates to New York for exchange for regular Cert." 

On December 7th the plaintiff writes Simmons, in answer to the 
later letter of the 5th, that markets "look rather bad, and if you can 
hold off for a few days on the last Empire, wish you would do so"; 
also, that "Empire may not be listed as scon as expected, but certainly 
hâve great faith in the stock and look for higher prices when things 
become more settled." Simmons answers December 9tli, mentioning 
other sales made as ordered and the proceeds "are now to your crédit 
with Logan & Bryan"; and that "I am prepared to deliver the 900 
shares Empire, to them for your account on receipt of directions from 
you." In letter of December lOth, plaintiff writes: "I will take the 
900 shares of Empire at $10 per share as formerly agreed and am very 
much obliged to you for holding off a few days." In the foregoing 
correspondence no direct participation appears by the members of the 
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firm of Logan»& Bryan (défendants) ; but the letters of Simmons bear 
the letterhead of that firm. 

On December 12th Logan & Bryan advised the plaintiff: "We to- 
day paid $9,000 for 900 shares of Empire Quicksilver and charged 
the same to your account as per your instructions to Mr. Simmons." 
It then mentions impairment of the account of Gund & Co. and says : 
"We présume it is your intention that the funds in your personal ac- 
count shall extend to the Gund & Co. account in case of need but if 
this is not your désire, kindly notify us and at the same time send us 
check on the Gund & Co. account." On the same day Simmons ad- 
vised Gund, "I hâve to-day delivered to Logan & Bryan your 900 
shares Empire, which hâve been placed in your account." 

The évidence, therefore (ail introduced by the plaintifï), discloses 
the undisputed fact that on December Ist, when the plaintifï proposed 
to "take on about 900 shares more of the Empire" stock, he was the 
holder of temporary receipts only (under his previous purchases from 
the défendants) ; and proof does not appear prior to the letters of 
December 5th that either party was advised of préparation on the part 
of the corporation to issue its certificates of stock. It is true that the 
plaintifï introduced a letter of advice thereof, purporting to be ad- 
dressed to him from the corporation, dated November 29th ; but proof 
is wanting, both of the date of its receipt by plaintifï and of the de- 
fendants' information thereof prior to December 5th. Meantime, Sim- 
mons' letter of December 2d notified the plaintifï that he held an op- 
tion on Empire shares and had "to-day taken steps to" reserve "the 
900 shares for you" ; and the "shares" so obtained are identified as 
the purchase in controversy. Neither of the letters intimâtes expec- 
tation or purpose to discriminate between thèse known forms of cer- 
tificates, and, in the absence of such proof, no departure appears from 
the plaintiflE's order. The burden resta on the plaintifï to prove his 
charge of nonperformance of the contract, and we believe the évidence 
furnishes no ground for such charge. Indeed, no proof is ofifered tend- 
ing to show that regular certificates were issued prior to December 
7, 1901. Whatever may hâve been the information of either party on 
or prior to December 5th, as to readiness of the corporation to issue 
regular certificates, on présentation of temporary receipts of the out- 
standing issue, the order December Ist and purchase December 2d 
were placed under their mutual understanding, not only that the tem- 
porary issue was on the market as "Empire stock," but was so held by 
each of them; and without express direction otherwise — to say the 
least, after Simmons' letter of December 2d — it must be inferred there- 
from that the gênerai terms of the order, eithe called for the outstand- 
ing temporary issue, or left it open to purchase, whichever form of cer- 
tificate was ofifered in the market. The contract was closed Decem- 
ber 12th, pursuant to this understanding as we believe, and the sub- 
séquent conduct of both parties is entirely consistent therewith, 
throughout the period (of a year and over) during which the certifi- 
cates were held for the plaintifif; and the présent controversy arose 
after Empire stock had greatly depreciated in value and the corpora- 
tion was placed under receivership, with no intimation of complicity, 
déception, or misconduct otherwise on the part of the défendants. 
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One item of testimony remains for mention: The plaintiff states 
that on December 18 or 19, 1901, he visited the office of défendants 
and had a conversation with Mr. Simmons, in the course of vvhich men- 
tion was made that plaintiff had sent in his Empire receipts for ex- 
change for "regular stoclc," and Simmons remarked, that Logan & 
Bryan's '"were ail sent for the exchange." This conversation forms 
no part of the pre-existing contract in suit, and, if admissible in any 
sensé by way of interprétation, we believe it has no bearing in^ favor 
of the contention that such receipts were not within the meaning of 
the original contract; and neither neglect nor in jury is charged in 
respect of the custody or care for the stock pending delivery. 

We are of opinion, therefore, that direction of verdict for the de- 
fendants was not erroneous, and the judgment, accordingly, is af- 
firmed. 



SOTTTHEUX PAC. CO. v. KELLET. 

(Circuit Court of Appeals, Seventli Circuit. January 10, 1911. Rehearing 
Denied Aprll 11, 1911.) 

No. 1,722. 

1. Appeal akd EiîrioK (§ 105*) — .Judgments Reviewable— Nonsuit. 

A judginent ou nonsuit, dismissing tlie cause, is reviewable on errer. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 717- 
72.3 ; Dec. Dig. § 105.* 

Orders, decrees, and judgments reviewaWe in Circuit Court of Appeals, 
see notes to Salnion v. Mills, 13 C. G. A. 374; Taylor v. Breese, 90 C; C. 
A. 5«6.] 

2. Courts (§ -354*) — I'ractice in Fédéral Court— Vacating Judgment. 

ïlie right of a fédéral court to set aside, vaeate, or modify its earlier 
ruiings or judgment in a cause at any time during the term is inhérent, 
aud unaffected by the provisions ol a statute regulatlng practice in the 
State courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 934; Dec. Dig. § 
354.*J 

3. Courts (§ 331*) — Fédéral Courts— Practice — Voluntary Nonsuit— Con- 

struction op Statute. 

Mui-d's Rev. St. 111. 1009. c. 110, § 70, araending the practice act by pro- 
viding that "every person desirous of suffering a nonsuit shall be barred 
tberefrom, unless he do so, * * * if the case is tried before the court 
without a jury, liefore the case is submifted for final décision," if appli- 
cable in any case in a fédéral court, does not afïect the right of the court 
to graut a nonsuit after a finding has been made, where it has been set 
aside. 

I Ed. Note. — For other cases, see Courts, Cent. Dig. § 900 ; Dec. Dig. § 
.331.*] 

4. Appeal and Errob (§ 927*) — Review— Nonsuit. 

An order granting a nonsuit was presumptively made for good cause 
shown, and canuot be re^-iewed by an appellate court, where the record 
does not show the facts on which the court acted. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3748 ; 
Dec. Dig. § 927.*] 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Action at law by Frank J. Kelley against the Southern Pacific Com- 
pany. Judgment of nonsuit, and défendant brings error. Affirmed. 

The plaintlff in error was défendant belovv, In an action of assumpsit, 
brought by Kelley (as plalntiff), to recover tlie value of an automobile deli\- 
ered to the défendant, for transportation to California ; and the suit was 
conimenced in the municipal court of Chicago, and removed to the United 
States Circuit Court on pétition of the défendant. Af ter trial by the court 
(on walver of a Jury), judgment of nonsuit, disœissing the cause "at the plain- 
tifC's costs," was ultimately entered, and this writ of error is brought by the 
défendant for reversai thereof. Error is assigned: (1) For vacation therein 
of a judgment previously allowed In favor of the défendant, on a gênerai find- 
ing of facts ; and (2) for granting the nonsuit thereafter, on motion of plain- 
tlff. The various proceedings Involved therein are stated In the opinion, in 
so far as deemed material. 

Lewis W. McCandless and John Maynard Harlan, for plaintiff in 
error. 

Almon W. Bulkley, Edward E. Gray, and Clair E. More, for défend- 
ant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). [1] 
The judgment, whereof reversai is sought on behalf of the défendant 
below, dismisses the suit, and thus may be reviewable for error vvell 
assigned. So the plaintifï's motion to dismiss the writ of error, for 
want of jurisdiction, is overruled, and we proceed to considération of 
the proposition of error relied upon for reversai — in substance, that 
the grant of a nonsuit, under the facts of record, was an unauthorized 
exercise of judicial power. 

The bill of exceptions does not préserve the testimony, nor circum- 
stances in référence to the prior finding and judgment of the court 
(April 15th) in favor of the défendant, beyond thèse statements (in 
substance) : That the plaintiff introduced évidence and rested his case ; 
that the défendant (under leave of court) then "filed a notice of set-off, 
and moved for a finding in its favor (1) on the issues presented by 
the plaintiff and (2) on the issue of set-off" ; that the court sustained 
such motion as to the plaintiff's déclaration, but overruled the branch 
as to set-off, and thereupon "made and announced a gênerai finding 
upon the facts in favor of the défendant, and rendered and announced 
judgment accordingly in favor of the défendant"; that plaintiff then 
entered motion for a voluntary nonsuit; and that such motion was 
taken under advisement by the court, stay was granted, and the cause 
continued for disposition of the motion. Subsequently the plaintiff 
entered an alternative motion to hâve the judgment set aside and a 
new trial granted, but the request for a new trial was withdrawti at 
the hearing. On June 29th the hearing occurred, resulting in the rul- 
ings and judgment complained of, reciting (in substance) vacation of 
the "judgment" of April 15th and granting a judgment of nonsuit and 
dismissal of the cause "at the plaintiff's costs." Exceptions were en- 
tered on behalf of the défendant; and this writ is prosecuted there-»; 
f rom, with no other matters preserved of record affecting the inquiry. 
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The plaîntiff in error contends, as formulated in the argument of 
counsel, that the trial court erred: (1) In vacating the judgment and 
allowing the nonsuit, "because the motion for a nonsuit was interposed 
too late" ; and (2) in allowing the nonsuit, af ter the filing of motion 
of set-ofï, without consent of the défendant, or "good cause shown" 
tlierefor. We believe neither of thèse contentions to be tenable for 
reversai of the judgment. 

1. The first proposition appears to be twofold, resting on the theory 
that vacation of the prior ruling of the court is inhibited by the stat-. 
utory rule of Illinois, which is likewise relied upon for déniai of power 
to grant the nonsuit. The local statutes cited are two récent enact- 
ments (1907) governing the practice of the state courts in Illinois — 
one: for the municipal court of Chicago (Hurd's R. S. 1909, § 293, c. 
37) providing that "every person désirons of sufïering a nonsuit on 
trial shall be barred therefrom unless he do so before the jury retire 
from the bar, or before the court, in case the trial is by the court with- 
out a jury, states its finding," and the other, amending the practice 
act (Hurd's R. S. 1909, § 70, c. 110) as follows: 

"Every person desirous of sufferlng a nonsuit shall be barred therefrom, 
uuless he do so before the jury retire from the bar, or if the case is tried be- 
fore the court without a jury, before the case Is submitted for final décision." 

[2, 3] Whether either of thèse provisions, in référence to the prac- 
tice in cases tried by the court without a jury, is applicable or control- 
ling, in any sensé or measure, in the fédéral court, is not involved for 
détermination, as we believe, for the reason that the right of the trial 
court to set aside, vacate, or modify its earlier rulings and judgment 
in the cause, even at any time during the term, is inhérent and unaf- 
fected by the provisions referred to, if otherwise applicable. This 
doctrine is settled beyond controversy throughout the fédéral jurisdic- 
tion (Ex parte Lange, 18 Wall. 163, 167, 21 L. Ed. 872; Goddard v. 
Ordway, 101 U. S. 745, 752, 25 L. Ed. 1040; Bronson v. Schulten, 
104 U. S. 410, 415, 26 L. Ed. 797; Phillips v. Neglev, 117 U. S. 665, 
672, 6 Sup. Ct. 901, 29 L. Ed. 1013) ; and it is needless to ascertain 
whether it prevails as well in ail state courts of record. So vacation 
of the ruling made at the close of the trial was clearly within the ju- 
dicial discrétion of the court; and no doubt is entertainable that the 
ruling of June 29th, upon hearing of the several motions, was thus not 
only intended, but operative, to vacate the proceeding which was en- 
titled and mentioned as "judgment," and embraced (in terms) the only 
finding entered in the cause. The eflfect thereof was to leave no find- 
ing or judgment standing in the way of the motion for a nonsuit, and 
the allowance accordingly, is both presumptively well founded and f ree 
from conflict in fact with either rule (statutory or common law) in- 
voked for reversai. 

[4] 2. The alleged error for want of "good cause shown" for 
granting the nonsuit, after the motion of set-ofif was filed, is without 
force, if the contentions on behalf of the plaintiff in error as to the 
rule applicable under such notice were assumed to be tenable. Not 
only does it appear of record that the court had previously overruled 
the set-oflF, but none of the facts are preserved, either in référence to 
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the merits of one or the other'controversy, or of cîrcumstances before 
the court supporting the motions. If the ruHng requires such support, 
therefore, the judgment is presumptive of "good cause shown," and 
stands unimpeached. 
.The judement of the Circuit Court, accordingly, is affirmed. 



In re FERGUSON CONTRACTING CO. 

(Circuit Court of Appeals, Second Circuit May 8, 1911.) 

No. 260. 

Bankeuptct (§ 114*) — Claims Against Reoeivek. 

A receiver in bankruptcy for a railroad contracter, who oontlnued the 
work under a eontract, by paying employés of a subcontractor wbo aban- 
doned the work the wages due them, less the amounts they owed petl- 
tioner for supplies, which It was the custoin of the subcontractor to 
withhold and pay to petltioner, did not.Jncur any liability to petitioner 
for the amounts due him, where the réeeiver was not indebted to the 
subcontractor, but paid the men to avold delay in the work, and perhaps 
the flUng of lietis. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 114.*] 

Pétition to Revise an Order of the District Court of the United 
States for the Southern District of New York. 

In the matter of the Fçrguson Contracting Company, bankrupt. On 
pétition by George F. Meinecke to revise an order of the District 
Court. Affirmed. 

Pétition for revision of an order of thiè District Court, Southern District 
of New York, denying a motion of the présent petitioner to compel a receiver 
ta bankruptcy to pay over to him certain moneys alleged to hâve been col- 
lected for hls benefit. , 

The respondent, as the temporary reçeiver of a construction company, was 
authortzed to continue the performance of a eontract for certain railroad 
work. The Hunter Contracting Company was a subcontractor upon such 
work which was accustomed . In paying off its laborers to deduct fronj their 
wages the amounts which they respectively owed to the petitioner for gro- 
ceries supplled. 

Thé Hunter Company abandoned the work and left a number of laborers 
unpaid. The recelver, in order to avoid delay and, perhaps, the fliing of liens, 
paid the wages of thèse laborers, less the amounts which it appeared they 
owed the petitioner. The recelver, at the time of making such payments, was 
not indebted to the Hunter Company. 

Parker & Ernst, for petitioner. 
John C. Coleman, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (aftèr stating the facts as above). It îs 
undoubtedly true, as urged by the petitioner, that the receiving of 
money which, consistently with conscience, cannot be retained, is in 
equity sufEcient to raise a trust in favor of the person for whom it 
is received. The difficulty with applying this principle in the prés- 
ent case is that the reçeiver never received any moneys to which the 

•For other cases aee same topic & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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petiti<5ner was entitled. There was nothing to whicH a trust could 
be atfached. 

The theory that the receiver by paying the laborers less than the 
whole amoiint due them created a trust in favor of the petitioner with 
respect to the unpaid balances is without foundation. The receiver 
was not indebted to the laborers' employer and owed no duty to the 
petitioner. He could pay as much or as little as he deemed expédient 
to safeguard the work. The payments he made may or may not hâve 
satisfied the laborers' demands. If those demands constituted liens, 
such payments did not discharge the property. But there was nothing 
retained for the petitioner's benefit because there was nothing to be 
retained. 

The petitioner's demand would undoubtedly be well founded had 
the receiver owed the subcontractor and in paying its laborers' wages 
had deducted the amount of the petitioner's claim. But the most that 
can be said is that the receiver took advantage of a practice which 
he found to exist to pay the laborers less than he probably otherwise 
would hâve paid. But as already pointed out, whatever may hâve 
beenthe effect of such payment upon the laborers' demands, it created 
no obligation in favor of the petitioner. 

The order of the District Court is affirmed with casts. 



L. H. GILMER CO. v. GEISEL. 

(Circuit Court of Appeals, Third Circuit. May 25, 1911.) 

No. 34. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Bill by the L. H. Gilmer Company against Otto Geisel. Bill dis- 
missed (187 Fed. 606), and complainant appeals. Affirmed. 

Richard W. Barrett and Thos. Raeburn White, for appellant. 
Frank J. Knaus, for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
YOUNG, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, the U. H. Gil- 
mer Company, the owner of patent No. 723,379, granted March 24, 
1903, to L. H. Gilmer, for an improvement in belting, filed a bill 
against Otto Geisel, charging him with infringing the seventh claim 
thereof. That court found Geisel did not infringe, and from a decree 
dismissing the bill the Gilmer Company appealed to this court 

The subject-matter of the case is so fully and satisfactorily stated 
by the court below in its opinion that a further opinion by this court 
could be but a répétition. We content ourselves with stating that in 
our judgment the decree of dismissal entered by the court below might 
well hâve been justified on the ground of claim 7 being invalid, as not 
predicated on any disclosure of the subject-matter thereof in the spéc- 
ification. Hestonville, etc., Ry. Co. v. McDuffee, 185 Fed. 798 ; Rail- 
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way Co. V. Sayles, 97 U. S. 554, 24 L. Ed. 1053; Eagleton Mfg. Co. 
V. West, 111 U. S. 490, 4 Sup. Ct. 593, 28 L. Ed. 493. We deem it 
proper to add that Geisel daims to be operating under patent to him, 
No. 726,670. Upon the question of the validity of that patent, or its 
scope, we express no opinion. 
The decree of the court below dismissing this bill, is affinned. 



PEllKINS ELECTRIC SWITCH MFG. CO. v. UNITED ELECTRIC 

OONST. CO. 

(Circuit Court, E. D. Pennsylvania. March 21, 1911.) 

No. 289. 

Patents (§ 328*) — Infringement — Incandescent Lamp Socket. 

The Perklns patent, No. 626,927, for an Incandescent lamp socket, the 
domlnating and essential feature of which, as construed In prier déci- 
sions, Is the complète fefeparatlon and Insulatlon of the chambers, held 
not Infringed by a de vice whlch lacks such feature. 

In Equity. Suit by the Perkins Electric Switch Manufacturing 
Company against the United Electric Construction Company. On 
final hearing. Decree for défendant. 

Hubert Howson and Charles Howson, for complainant. 
D. P. Wolhaupter and Melville Church, for défendant. 

HOLIyAND, District Judge. In this suit the complainant charges 
the inf ringement of claims 4 and 6 of letters patent No. 626,927, issued 
to Charles G. Perkins, assignor of complainant, dated June 13, 1899, 
for improvements in incandescent lamp sockets. The only différence 
in the claims is that the latter calls for "an insulating lining fitting the 
shell." The défendant dénies inf ringement and the validity of the 
patent. 

Thèse two claims of the Perkins patent hâve been before three cir- 
cuit and two appellate courts, and hâve received, in each case, a very 
careful considération. It will, thereforfe, be unnecessary for me to de- 
scribe this invention, as référence to the cases decided, hereinaf ter 
mentioned, will fully disclose both a description of the Perkins socket 
and the patents cited against it as anticipations. 

The patent, and particularly thèse claims, were first held validin a 
suit instituted against Buchanan and others ([C. C] 129 Fed. 134), 
and was affirmed by the Circuit Court of Àppeals of the Third Cir- 
cuit (135 Fed. 90, 67 C. C. A. 564 [1905]). In this case the validity 
of the patent was questioned in view of the prior art, and a number of 
patents were referred to as anticipations. Those particularly relied 
upon were the Snow patent. No. 554,896, dated Pebruary 13, 1896; 
the Wirt patent. No. 560,667, dated May 26, 1896; the Hubbell pat- 
ent, No. 565,541. dated August 11, 1896; and the Pass and Seymour 
patent, No. 568,919, dated October 6, 1896. Thèse références were 
taken up and considered by Judge Gray, who concluded that the 
ordinary f orm of the Perkins: socket, made in accordance with the 

"For otber cases see âame topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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patent, was not anticipated by any 6f thèse références, because the 
two-chamber f eature, producing "perf ectly insulated chambers," which 
was held to be the dominating feature of the combination, was not 
found in such practical form in any one of them. 

Subsequently the same plaintifï brought suit against Yost in the 
Northern District of Ohio, charging an infringement of claims 3, 4, 
6, and 9 of the Perkins patent, and again the patent was held vaHd 
in the Circuit Court in an opinion filed September 17, 1909. An 
appeal to the Circuit Court of Àppeals of the Sixth Circuit was taken, 
and after expressing great doubt as to its vaHdity, in view of the prior 
art, the court sustained the patent. Judge Severens, in referring to 
the décision in the Buchanan Case, said : 

"Out of respect to that court and tbe comlty due It, and notwlthstanding 
the doubt Implied from what we sald on a former page of this opinion, we 
are disposed to follow the décision of the Third Circuit Court of Appeals." 
Yost Mfg. Co. V. Perkins Electric Switch Mfg. Co., 179 Fed. 511. 

It is plain, from an examination of thèse décisions, that the validity 
of the patent has been sustained, and particularly claims 4 and 6, for 
the sole reason that the dominating feature of thèse claims is "the com- 
plète séparation and insulation of the chambers." In the Yost Case 
the appellate court found that three of the sockets manufactured by 
the défendant were not an infringement, for the reason that, while 
they were constructed with two chambers, they were not "completely 
separated from each other." The court went on to say : 

"There is a wall, but It is not entlre. It Is open in one of them for a 
space large enough to see through one chamber Into the other aud enable 
the operator to blow through it, and in others there is scarcely any division 
of the chambers. As to the flrst of thèse, it is contended that the breaklng 
away of the wall is a mère subterfuge to differentiate the sockets from the 
Perkins patent. If the opening in the wall were so small as to be negligible 
and to serve no useful purpose, we should think the contention ought to be 
sustained. But it is to be said that the opening is substantial. It dififers 
from that of the Pass and Seymour only in degree ; and we hâve distinguished 
the Pass and Seymour patent from that of Perkins only by the fact that 
the wall of the former did not completely separate and insulate the chambers 
one from the other, while the latter does. * • • We are therefore con- 
stralned to hold that the appellant does not employ the feature which dis- 
tinguished the Perkins patent, and on account of which the patent was 
granted. It seems impossible to doubt that but for it, and in view of the 
earlier patents, thèse claims of the patent could not hâve been granted." 

The defendant's patent contains al! the éléments found in the Per- 
kins device, with the same exception noted by the court in the Yost 
Case, to wit, the break in the wall separating the chambers from each 
other. It is upward of an eighth of an inch when the two porcelain 
Ijlocks composing the socket are placed together. Any stray wire 
which a careless workman might permit to be broken from the strand 
could work through from one chamber to the other and short-circuit 
the current. 

There is not the same use assigned to the opening in the separating 
wall of defendant's socket as was claimed for it in the Yost socket; 
but it produces the same resuit of failing to infringe thèse claims of 
the Perkins patent, the validity of which dépends entirely upon the ex- 
istence of the dominating feature "of a complète séparation and insu- 
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latîori' o£ thé chambers." "Littiiting thèse' claims by the spécifications," 
as was said by Judge Brown, in the dase brought.in the Circnit Court 
of Massachusetts against Knowles by the sanie plaintiff (187 Fed. 
635), "they cover a meritorious structure." But they mu'st be so Hm- 
ited, and, being limited to this dominating feature of"a complète sép- 
aration and insulation of the chambers," they are not infringed by 
the defendant's socltet, as this feature does not appear in the latter's 
device. 

A decrée Will be entered dismissing complainant's bill, with costs. 



ERIE R. CO. V. WHITE. 
(Circuit Court of Appeals, Sixth Circuit. July 2C, 1911.) 
■ Nô. 2,068. 

On application for rehearing. Denied. 
For former opinion, sèe 187 Fed. 556. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
DFNISON, District Judge. 

DENISON, District Judge. 1. The pétition for rehearing points 
out that, while in the foregoing opinion we declined to consider the 
questions raised'regarding the abrogation of the railrOad rule, and so 
declined because th€' court charged that White's act in going between 
the cars was négligence, the record , shows the charge to hâve been 
only that. the act was "dangerous," andi not that it was "négligent." 
This refers to one sentence of the charge; but the next sentence 
positively.ihstructs that, if: White's act in going between the cars was 
the proxiniate cause of the injury, he cannot récover.. Whether his 
action be characterized as "négligent" or "dangçrous" is of no im- 
portance, excepting as léading to the stated conclusion that it would, if 
the causal; relation existed, absolutely defeat recovery. 

2. The pétition complains of the refusai, in the foregoing opinion, 
to consider the complaint against the charge because it did not submit 
to the jury the question whether the danger from this block and the 
danger' from a proper block were of the same class ; and it points out 
that an exception, taken after the charge, was distinctly put upon 
the ground that one paragraph of the charge should hâve been modified 
in this particular. We pass the question whether such an exception, 
under the circumstances of this case and without any appropriate 
précèdent request, would save the point; but, however that may be, 
we reached, and in our opinion expressed, the conclusion that thèse 
two blocks did not présent the same class of danger, and this con- 
clusion disposes of the point sought to be urged. 

3. The other contentions of the pétition, we think, were sufficiently 
covered by the opinion. 

The pétition for rehearing is denied. 
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KENTUCKY COAL & TIMBER DEVELOPMENT CO. v. KËXTUCKÏ 
, UNION CO, 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1911.) 

No. 2,094. 

1. LmiTATioN OF Actions (§180*) — Pleading—Demurber— Construction . 

A demurrer that the alleged cause of action as sliown by the l)ill ac- 
erued more than ,S5 years prior to the flllug tliereot, and was "stale aud 
l)a,rred by * * * limitations," sliould be coustrued as alle^ing two 
grounds of demurrer, viz., lâches oî the complainaut and its predecessor, 
and also limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Dec. Dig. § 
. 180.*] 

2. Limitation of Actions (§ 37*) — Fbaud— State Statutes— Construction. 

Ky. St. § 2515 (Kussell's St. § 224), provides that an action for relief 
for fraud or mistake shall be coumienced withiu five years after the cause 
of action accrues. Section 2519 (section 220). déclares that in actions for 
relief' for fraud or mistalce, or damages for either, the cause shall not bé 
deemed to hâve accrued until the discûvery of the fraud or mistake, but 
that no such action shall be brought 10 years after the time of making the 
contract or the perpétration of the fraud, and section 2523 (section 240) 
provides that the limitations prescribed in the chapter shall apply to ail 
actions broùght by or in the name of the commonwealth in the same man- 
ner aS to actions by priva te persons. Held that, where a subséquent pat- 
ent was claimed to hâve been based on a forged survey, au action to set 
aslde such patent as a cloud on the title of the holders under an earlier 
patent was barred after 10 years, whether brought by the holders under 
the original patent or by the state. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
182-186 ; Dec. Dig. 1 37.*] 

3.'Cqurts:(§ 375*) — State Statutes— Application in Federau Courts. 

While State statutes by their own force are not applicat)le in the courts 
of the United States, they may be, and in many instances bave been, 
adopted by acts of Congrës's as fédéral laws. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 983; Dec. Dig. § 
375.*] 

4. Courts (§ 375*) — Limitations — Feberai, Courts — Following State Laws. 

There is no gênerai statute of limitations in the law of the United 
States applicable to suits in equity; the courts having adopted the prac- 
tice to aecept the statutory régulations of the States prescribing the time 
within which suits may be brought, whenever by so doing the court is 
not required to abi-ogate its own principles, in which case it will protect 
its own jurisdiction. 

[ Ed. Note. — For other cases, see Courts, Cent. Dig. § 983 ; Dec. Dig. S 
375.* 

■State laws as rules of décisions in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Ilite, 29 C. C. A. 553.] 

5. QuiETiNG Title (§ 29*) — Time— Lâches. 

A suit brought to quiet title as against holders under a subséquent pat- 
ent based o;- a prior survey, on the ground that the date tliereof was a 
forgery, and that the survey was in fact made subséquent to that on which 
complainant's patent was based. was prima facie barred by lâches, where 
it was, not instituted until 35 years after the forgery was perpetrated, in 
the absence of any allégation in the bill that the fraud had not been pre- 
viously discovered. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 63 ; Dec. 
Dig. § 29.*] 

•For other cases see same topic & § number in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
187 F.— 60 
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Appeal f rom the Circuit Court of the United States for the Eastern 
District of Kientucky. 

Bill by the Kentucky Coal & Timber Development Company against 
the Kentucky Union Company to remove a cloud on title. Erom a de- 
cree dismissing the biU on demurrer, plaintiff appeals. Affirmed. 

J. J. C. Bach, Grannis Bach, and Chester Bach (S, D. Rouse, of 
counsel), for appellant. , 

W. B. Dixon (O. H. Pollard, of counsel), for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

SEVERENS, Circuit Judge. The bill in this case was filed for the 
purpose of removing a cloud upon the title to certain lands in the East- 
ern district of Kentucky of which the coinplainant claims to be the 
owner under a grant from that state. The state of Kentucky is joined 
as a complainant, suing for the use and benefit of the real complainant, 
but it has no other than a moral interest which it may hâve to vindi- 
cate its own grant to the proper grantee. It has no real interest in 
the controV^ersy. The défendant demurred to the bill upon the grounds 
that the claim made by the complainant was stale and was barred by 
the statute of limitations of the state. The demurrer was sustained by 
the court, and the bill was dismissed. We hâve therefore to ascertain 
whether a case was made by the allégations of the bill which, being 
taken as true, would entitle it to the relief prayed. 

The bill avers that the complainant is the owner in fee simple of a 
certain described part of a tract of land of 154,800 acres sold and pat- 
ented by the state of Kentucky on June 15, 1872, to Stephen G. Reid 
and deraigns the title of Reid to the complainant by certain mesne 
conveyances. It further allèges that the complainant "is in the con- 
structive possession and entitled to the actual possession" of the lands 
in controversy ; and, further, that its immédiate grantee had likewise 
had the constructive possession before and at the time of its grant to 
the complainant. Without more particular détail, we hâve stated the 
substantive facts of the complainant's title in sufficient form for the 
purposes of our décision. 

The bill then proceeds to charge that the défendant is falsely and 
fraudulently setting up a claim of title superior to that of the complain- 
ant and founds its alleged superior title on a patent issued by the state 
of Kentucky on January 14, 1874, to one Thomas Manns, whose title 
the défendant claims to hâve acquired. And thereuoon it is alleged 
(and this is the pith of the matter) that this patent purports on its face 
to hâve been issued upon a survey made on the 18th day of October, 
1871, a date prior to that of the survey on which the Reid patent was 
issued, whereas, in truth and in fact, the Manns sUrvey was made Oc- 
tober 18, 1873, and was originally so stated therein. We excerpt from 
the bill the allégations of the manner and circumstanceg of the change 
of the year in the date of the Manns survey from 1873 to 1871, as 
follows: 

"Your orator says: That on the 18th day of October, 1873, the said Thomas 
Manns, procured one Preston Craft, then surveyor of Breathltt county, to 
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survey for hiili the boundary of land described in said grant, the said Craft 
having in the meantime procured from the county court of Breathitt oounty 
six (6) orders of said court each of which authorized Mm to enter and survey 
200 acres of vacant land in said county. That said Craft after making the 
survey above mentioned in the 18th day of October, 1873, deposited the said 
six copies of the orders of the court together with a plat and certiflcate of 
his survey with the register of the land office, but afterwards he and tlie said 
Manns discovered that the greater part of said tract of land of 5,078 acres 
was included within the exterlor Unes of the Reid grant and for the vi'rong- 
ful and fraudulent purpose of obtaining the apparent elder survey to that part 
of said land that was included within the grant from the commonwealth of 
Kentucky to Stephen G. Reid they obtained permission from the register of 
the land office to wlthdraw the plat and certiflcate of survey from said office 
and changea the date October 18, 1873, to October 18, 1871, and returned it to 
the said reglster's office, and in this way procured the patent above named to 
be issued to the said Thomas Manns upon a survey purportlng to bear date 
October 18, 1871, when it should hâve been October 18, 1873." 

And it is claimed that, the récital in the Manns patent of the date 
of his survey being forged and erroneous, the patent itself was void. 
It is évident that, if the facts were as stated, Reid could not hâve been 
divested of his title by the subséquent grant to Manns. And if the 
falsity of the date in the survey and the patent to the latter was not 
known at thé time of the perpétration of the fraud, and remained un- 
known to Reid and those succeeding to his title, and could not with due 
diligence hâve been ascertained, they might upon the principles of 
equity be entitled to relief against the former, provided they pro- 
ceeded without unreasonable delay after the discovery of it. But we 
are not required to pursue that subject. 

The grounds of the defendant's demurrer are thus stated : 

"And It appears from said bill that the alleged change of date from October 
18, 1873, to October 18, 1871, of the survey upon which such grant issued, was 
made on or prior to such 14th day of January, 1874, and the cause of action 
alleged In said bill of complalnt is shown by said bill of complalnt to bave ac- 
crued more than thirty-flve (35) years prier to the filing of the said bill of 
complalnt, and is stale and is barred by the statute of limitation." 

[1] In the brief of the counsel for complainant it seems to be as- 
sumed that the demurrer really states but one ground ; i. e., the bar 
of the statute of limitation of Kentucky. On the other hand, the coun- 
sel for complainant assume that the grounds of demurrer are twofold, 
the lâches of complainant and its predecessor and also the statutes of 
limitations. We think the latter is the proper construction. The 
phrase "stale claims" is a familiar expression in courts of equity and 
has a well understood meaning. It is not an apt expression to apply 
to the bar of a statute. The fair interprétation of the language seems 
to intend both défenses. 

[2] The relevant statutes are thèse : 

"Sec. 2515. * * * An action for relief on the ground of fraud or mls- 
take, * * • shall be commenced within flve years next after the cause of 
action accrued." (Eussell's St. § 224.) 

"Sec. 2519. In actions for relief for fraud or mistake, or damages for ei- 
thèr, the cause of action shall not be deemed to hâve accrued until the dis- 
covery of the fraud or mistake ; but no such action shall be brought ten years 
after the time of making the contract or the perpétration of the fraud." (Sec- 
tion 229.) 
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"Sec. 2523. The limitations prescribed in this chapter shall apply to ac- 
tions brought by or in the name of tlie commonwealtli, in the same manner as 
to actions by private persons, except where a différent time is prescribed by 
Bome otber chapter in tlils revision." (Section. 240.) 

The effect of thèse statutes is discussed in the briefs of counsèl. The 
resuit 'of the contention for the appellee may be summed up for the 
purposCs of this case in the statement that ail actions in the courts of 
Kentucky, whether brotight by private parties or by the state, shall be 
brought. within ten years after the cause of action accrueSj and, after 
the lapse of that time, shall be barred. We are satisfièd from an at- 
tentive exàhiination of the décisions of the Court of Appeals of the 
state that suçh is the efïect which the court attributes to. them, 

It is contended for the appellee that the patent to Manns being 
founded upon-à forged and f aise statemenf of the date- bf the feurvey 
on which it was issued is utterly void, that it had no effect on Reid's 
title,' and that'his patent endured as if the' Manns. patent had never 
been grantéd.' But, so long as thè Manns patent was nbt impeaclied, 
it would' stand as a valid grant, and would be superior to Reid's title. 
In order to displace it, there was a necëssity for invoking the jurisdic- 
tion of thé'corfrt and obta.ining a decree setting aside the. patent such 
as is'sëught'by the'biU filed in, the caSe before us.. Jri p'rdsecùting stith 
a suit the cofnpîa'iriânt may.be confrôrited by dtfénse^ arising f rbm the 
lapse of time. '' ■ ' .' ' ' 

[3] State statutes of limitation are prçscribed for tliè '.tribunals of 
'the state. They are net èx propria vigo:;e, of any force, in the courts 
of the United States. They may be, and' in many instaticês hâve beèh, 
adopted by acts of Cohgrèss' as laws of the United States. 

[4] There is no gênerai statute of limitations in the laws of the 
United States relating tO suits in equity. But, speaking 'rtow of the 
equity' courts. of the, United .States, there bas beén for the sake of con- 
formity .a disposition to accept the statutory régulations of the states 
prescribing the time within which suits mày be brought. And' this 
practice bas ripened into a rule which will be enforced whenever by 
observing it the court is not réquired to abrogate its own prin'ciples, 
in which case it will protect its own jurisdiction. Alsop v; Riker, 155 
U. S. 448, 460, 15 Sup. Ct. 162, 39 L. Ed. 218; Pattersbn v. Hewitt, 
195 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214. Instances are found 
where those courts hâve enforced the doctrine of lâches in favor of 
défendants where; the lapse of time bas been shortèr than that pre- 
scribed by state laws, but where the peculiar circumstanCes gave rise 
to an equity which the court was bound to protect. By the same token 
it would allow a longer period for bringing suit than that prescribed, 
when by f raud or concealment of the cause of action had not been dis- 
covered, or would not by reasonable dihgence bave been discovered. 
Such a case was presented in Eddy v. Eddy, 168 Fed. 590, 93 C. C. A. 
586, a case decided by this court, where this subject was discussed at 
some length. 

[5] Appilying thèse rules to the présent case, it may be that if the 
complainant had alleged in its bill that the fraud by which the date of 
the Manns survey was altered so as to give precedence to his patent was 
not discovered- by Reid or his successors in title, and would not by the 
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use of reasonable diligence hâve been discovered until about the time 
the suit was commenced to annul the patent, the court would hâve felt 
inclined to grant the relief notvvithstanding the great lapse of time. 
It must be confessed that in the circumstances stated the fraudulent 
act charged would be likely to remain undiscovered. But, however 
this might hâve been, it was incumbent on the complainant seeking this 
relief to hâve alleged the fact, if it was so, that the fraud had not been 
discovered. Tlie fact that it was possible to hâve discovered it is 
shown by the filing of this bill. How it should hâve first become 
known 35 years after its occurrence and then be developed requires 
explanation, and the complainant does not give any explanation. The 
burden was on that party to make it, and the presumption is that the 
discovery of the fact is not new. It is entirely consistent with the 
statement of the complainant' s case that the parties in its chain of 
title from Reid to the final purchaser had ail along been conversant 
with the facts. The décisions are uniform to the effect that such pro- 
tracted and unexplained delay constitutes lâches fatal to relief. Badg- 
er V. Badger, 2 Wall. 87, 17 L. Ed'. 836; Godden v. Kimmell, 99 U. 
S. 201, 25 L. Ed. 431 ; Richards v. Mackall, 124 U. S. 187, 8 Sup. Ct. 
437, 31 L. Ed. 396. 

Thèse observations are sufficient for the disposition of the case, 
and there is no necessity to consider other questions môotèd in the 
briefs. 

The decree of the Circuit Court mu^t be affirmed, with costs. 



ST. LOUIS, I. M. & S. RY. CO. v. CONLEY. 
(Circuit Court Oî Appeals, Eighth Circuit. April 11, 1911.) 

No. 3,465. 

1. CouETS (§ 489*) — Masteb and Servant (§ 87*) — Employer's Liabilitt Act 

— JuEisDiciioN TO Enfokce— State Courts. 

Tlie fedei-al employer's lia'bility act (Act April 22, 1908, c. 149, 35 Stat. 
65 [U. S. Comp. St. Supp. 1909, p. 1171]) is remédiai in character, and 
should be so construed as to prevent the misehief and advance the reiu- 
edy, and an action based tliereoii may be maintained either in the state 
or fédéral courts. 

fEd. Note. — For other cases, see Courts, Dec. Dig. § 489;* Master and 
Servant, Dec. Dig. § 87.*] 

2. COMMEitCE (§ 58") — t;ONSTITUTIONAI, IjAW (§ .301*) — MaSTEF. AND SERVANT 

(§11*)— Employer's Liability Act— Due Process of Law, 

Employer's Liability Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. 
St. Supp. 1909, p. 1171), which applies only to the relations between rail- 
road companies engaged in Interstate commerce and their employés in 
such commerce, is not unconstitutional, as not within the power o*f Con- 
gress under the commerce clause of the Constitution, nor as depriving 
railroad companies of their property or liberty to contract without due 
process of lav7, in violation of the fifth amendment. 

[Ed. Note. — For other cases, see Commerce, D«c. Dig. § 58;* Constitu- 
tional Law, Dec. Dig. § 301.*] Master and Servant, Dec. Dig. | 11.*] 

3. Mastéb and Servant (§ 113*) — Mastee's Liability for Injubt to Serv- 

ant—Structures NEAB Railroad Track. 

Where it is possible to do so, a railroad eompany is required to place 
structures at such distance from the track that they will not endauger 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Its servants in operating trains; and it IS liable for an Injury to an em- 
ployé ;while in diseharge of liis duty, whlcti occurs wltiiout fault ou liis 
part from a structure wliich is placed unnecessarily close to the track. 

fEd. Note. — For other cases, see Master and Servant, Ceut. Dig. §§ 224- 
227 ; Bec. Wg. § 113.*] 

4. Masteb and Servant (§§ 288, 289*) — Masteb's Liability fob Injury ïo 
Servant— Questions for Jury. 

Plaintifif's intestate, who was engineer on a freight train on défendant'» 
railroad, was killed whlle passlng througli a long tunnel by striking his 
head against a batter post standing beside the track supporting the arch 
of the tunnel. The width of the englue cab was 10 feet, and the clear- 
ance between the posts 13 feet. The posts originally had been 15 feet 
apart, but in reinforcing the roof, posts had been placed à foot nearer the 
track on each side. There was évidence showlng that they could hâve 
been placed 6 inches further away without additional cost and a foot 
further aWay at a small cost. It was shown that the track in the tun- 
nel was rough, and that by reason of the swaying of the engine and the 
diirkness it was impossible for an engineer, in passlng through, to ascer- 
tain the distance of the posts from the track with any degree of aecu- 
racy. It was aiso shown that the injeetor on the engine had become 
broken, and that deceased was worklng at It, and that to see if It was 
working properly it was neoessary to put his head out of the window. 
Held, that it could not be sald as matter of law that he knew of the dan- 
ger and assumed the rlsk, or was chargeable with contributory négli- 
gence. 

[Ed. Note. — For other cfases, see Master and Servant, Cent. Dlg. H 
1072, 1110 ; D«c. Dlg. §§ 288, 289.*] 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action at law by Mamie Conley, administratrix of the estate of 
Thomas Conley, deceased, against the St. Louis, Iron Mountain & 
Southern Raiiway Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

W. E. Hemingway, for plaintiff in error. 

T. M. Seawel (A. C. Seawell, G. J. Crump, D. S. Mayhew, and O. 
T. Hamlin, on the brief), for défendant in error. 

Before HOOK, Circuit Judge, and RINER and Wm. H. MUN- 
GER, District Judges. 

RINER, District Judge. This was an action at law, brought by the 
défendant in error, hereafter called the plaintiff, against the St. Louis, 
Iron Mountain & Southern Raiiway Company, plaintiff in error, here- 
after called the défendant, to recover damages for the death of her 
husband, alleged to hâve been caused by the négligence of the défend- 
ant. The case was originally brought in the state court, and removed 
to the Circuit Court for the Western District of Arkansas by the de- 
fendant. The plaintiff filed a motion to remand, which was overruled. 
It was suggested at the argument, and again by the plaintiff in her 
brief, that the motion to remand should hâve been sustained; but, 
as the présent writ of error présents only the assignments of error 
made by the défendant, the suggestion cannot, of course, be consid- 
ered. 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] Before answering in the case, the ' défendant filed a motion in 
the Circuit Court to dismiss the case, on the ground that the action 
was based upon the act of Congress, approved April 22, 1908, "gen- 
erally known as the Employer's Liability Act" ; that the fédéral courts 
hâve exclusive jurisdiction of causes of action arising under this stat- 
ute; and that the circuit court of Marion county, Ark., therefore, had 
no jurisdiction of the case, and the Circuit Court, by the removal, ac- 
quired no more jurisdiction than the state court had at the time of re- 
moval. This motion was overruled, and is one of the assignments of 
error relied upon. 

We think the motion was properly denied. The statute is remédiai 
in its character, and it should be so construed as to prevent the mis- 
chief and advance the remedy, and may be enforced either in the 
State or fédéral courts. Leggett v. Railway (C. C.) 180 Fed. 314; 
Nelson v. Railway (C. C.) 172 Fed. 478 ; Dennick v. Railway, 103 U. S. 
11, 26 L. Ed. 439; Potter's Dwarris on Statutes, 234; Brady v. Daly, 
175 U. S. 156, 20 Sup. Ct. 62, 44 L. Ed. 109. 

[2] The défendant then demurred to the complaint upon two 
grounds. First, because the act of Congress of April, 1908, is un- 
constitutional and void, in that it does not corne within the power 
granted to Congress to regulate commerce between the states, since 
it is an attempt to regulate the relations between employers engaged 
therein and employés, and not to regulate commerce itself ; second, 
because it seeks to deprive the défendant of the liberty and privilège 
of making contracts with its emoloyés in the reasonable and necessary 
prosecution of its business, and to impose upon it liabilities that are 
unreasonable and not within the terms of its contracts with its em- 
ployés, and thereby to deprive it of its liberty to make contracts, and 
of its property, without due process of law. The demurrer was over- 
ruled, and this ruling of the court is assigned for error. 

It is alleged in the complaint, and also established by the évidence, 
that Conley, at the time he received the injuries which resulted in 
his death, was actively engaged in Interstate service ; that he was an 
engineer on a freight train running from Crâne, Mo., to Cotter, Ark. 
In considering the act of 1906 (Act June 11, 1906, c. 3073, 34 Stat. 
232 [U. S. Comp. St. Supp. 1909, p. 1148]), in the Employer's Liability 
Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297, the Suprême 
Court sustained the authority of Congress, under its power to regulate 
interstate commerce, to prescribe the rule of liability as between inter- 
state carriers and their employés in such interstate commerce in cases 
of Personal injuries received by employés while actually engaged in 
such commerce, basing its conclusions, as we understand the case, on 
the ground that a rule of that character would hâve direct référence 
to the conduct of interstate commerce, and would therefore be within 
the power of Congress to establish. But as the act included, not only 
this class of employés, but ail employés, many of whom were not 
actually engaged in the movement of interstate commerce, it was held 
that Congress had exceeded the power conferred upon it by the com- 
merce clause of the Constitution. The act of 1908 provides that 
every common carrier by railroad, while engaged in interstate com- 
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mefce, slialî "be liable iii daiïiages to any person sufferîng injury while 
he îs employée! by such carrier in such commerce," or in case of the 
dea;th of such employé, "resulting in whole or in part from the négli- 
gence of any of the officers, agents or employés of such carrier, or 
by reason of any defect or insufficiency due to its négligence in its 
cars, engines, appliances, machinery, track, roadbedj works, boats, 
wharfs or other equipment." 

This statute is in dérogation of the common law, and it must be 
conceded that such statutes are to be construed strictly ; but, as sug- 
gested by Chief Justice Parker in Gibson v. Jenney, 15 Mass. 205, 
"they are àlso to be construed sensibly and with a view to the object 
aimed at by the Législature." The primary object of the act was to 
promote the safety of employés of railroads while actively engaged in 
the movemeht of interstate commerce, and is well calculated to sub- 
serve the interests of such commerce by.affording such protection; 
there being, as it seems to us, a substantial connection between the ob- 
ject sought to be attained by the act and the means provided to ac- 
complish- that object. ,. • ■ 

In Allg«yer y. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 41 L. Ed. 
832, the Suprême Court, ref erring to the fourteenth amendment, said : 

"Ttie lljberty mëntioned in ttiat amendment means not only the right of tlie 
citizen to be free f rôni the mère physical restraint of his person, as by incar- 
cération, but the term is deemed to embraee the rlght of the citizen to be 
free in the ,enjoyment of ail his faculties, to be free to use them in ail law- 
f ul ways, to ïlvé and work wherè he will, to earn his livelihood by any lawful 
calllng, to ptirsue any livelihood or avocation, and for that purpose to enter 
into ail contracts whleh may be proper, necessary, and èssential to bis oarry- 
ing ont to a suocessful conclusion the purposes above mëntioned." Adair v, 
United States, 208 U. S. 161, 28 Sup. Ct. 277, 52 U Ed. 436. 

But this freedom of contract has always been recognized as a qual- 
ified, and not as an absolute, right. In Railway Company v. McGuire, 
219 U. S. 549, 31 Sup, Ct. 259, 55 L. Ed. —, the Suprême Court, 
speaking through Mr. Justice Hughes, said : 

"The guaranty of liberty does not withdraw from législative supervision 
that wide department of activity which consista of the making of contracts, 
or deny to governmeut the power to provide restrictive safeguai'ds. Liberty 
implies the absence of arbitrary restraint, not immunity from reasonable 
régulations and prohibitions imposed in the interests of the commuuity. 
Crovvley v. Ohristensen. 137 U. S. 89 [11 Sup. Ct. 13, 34 L. Ed. 620]; Jacobr 
son V. Massachusetts, 197 U. S. 11 [25 Sup. Ct. 358, 49 L. Ed. 643]." 

In Frisbie v. United States, 157 U. S. 165, 15 Sup. Ct. 588, 39 L. 
Ed. 657, the court said : 

"It is within the undoubted power of government to restrain some indivld- 
uals from ail contracts, as well as ail indlviduals from some contracts. It 
may deny to ail the right to contract for the purchase or sale of lottery tick- 
ets ; to the minor the right to assume any obligations, except for the neces- 
saries of existence; to the common carrier the power to make any contract 
releasing himself from négligence; and, indeed, may restrain ail engaged in 
any employment from any contract in the course of that employment which 
is against public policy. The possession of this power by government in no 
manner conflicts with the proposition that, generally speaking, every citizen 
has a right freely to contract for the priée of his labor, services, or property." 
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Numerous instances falling within the rule above stated might be 
cited. Thus, if Congress may require the use of safety appliances, it 
may prohibit agreements to dispense with them. If it may restrict em- 
ployment in any service to eight hours a day, it may make contracts 
for longer service unlawful. The rule is, where the régulation is 
valid, that is, net being arbitrary or unrelated to a proper purpose, 
Congress may prevent it from being nullified by prohibitive contracts. 
In ail such cases of interférence with the right to contract, it bas been 
held to be "incidental to the main object of the régulation, and, if the 
power exists to accomplish the latter, the interférence is justified as 
an aid to its exercise." Holden v. Hardy, 169 U. S- 366, 18 Sup. Ct. 
383, 42 L. Ed. 780. 

We think the demurrer was properly overruled. 

The défendant then answered, and the case was brought on for trial, 
resulting in a verdict in favor of the plaintiff. 

It is averred in the complaint that the défendant is a corporation 
organized and existing under and by virtue of the laws of the state 
of Arkansas, and owns and opérâtes a line of railroad extending from 
Newport, Ark., to Carthage, Mo., and known as the "White River 
Branch" ; that Conley, the deceased, was, on the 30th day of Septem- 
ber, 1909, in the employ of the défendant as an engineer on a freight 
train running from Crâne, Mo., to Cotter, Ark., which train was en- 
gaged in commerce between the state of Arkansas and the state of 
Missouri. It is then alleged that a short distance south of Crickett, 
Ark., the défendant constructed a tunnel, known as "Crickett Tunnel," 
through which its road extends; that near the center of the tunnel 
the défendant negligently and carelessly erected and maintained up- 
right posts of timber, known as "batter posts," so near and within 
such close proximity to defendant's track that they rendered the op- 
ération of its engines and trains over the track at such place hazard- 
ous, unsafe, and dangerous to its employés while in the discharge of 
their duty ; that the condition of the tunnel was known to défendant, 
and not known to Conley ; that on the date above mentioned Conley 
was in the discharge of his duties as engineer of a freight train, and 
while the engine was passiiig the upright timbers, or "batter posts," 
he was struck upon his head by one of them, on account of the nég- 
ligence and carelessness of the défendant, and by reason of the up- 
right timbers being too close and within dangerous proximity to the 
track : that he received injuries resulting in his death. 

Défendant in its answer (1) dénies that it was négligent in the 
respects charged in the complaint, and (2) avers that Conley had no- 
tice of the exact conditions and fuU knowledge of the location of the 
posts, and that he thereby assumed ail risk of injury that might de- 
velop from the location of the posts ; (3) that the act of Congress 
of 1908 violâtes the fifth amendment to the Constitution of the United 
States, if it in any way m.odifies or changes the obligation of the par- 
ties as established by contract; (4) that the timbers in the tunnel were 
so placed as to admit the passage of engines and trains through the 
tunnel with safety to ail employés, if the rules and orders with référ- 
ence to operating defendant's engines were observed; (5) that Conley 
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unnecessanly, carelessly, atid negligently exposed himself to danger, 
ând that his injury was due solely to this unnecessary, careless, and 
hazardôùs expbsure of himself to danger. 

There is no conflict in the évidence as to the time, place, and cause 
of Conléy's death. The tunnel was, as the record shows, 3,037 feet 
in length. It had been constructed and in use for some five years 
priof to the date of the accident. The walls of the west, or Missouri, 
end of the tunnel for 500 feet were supported on a concrète floor 
built on piles; then for 117 feet the arch consisted of tiniber sup- 
ported by a rock ledge; from that point for some distance the roof 
was not arched ; then came another section of the tunnel, still f urther 
east, which was concreted, and still further on to the east it was tim- 
bered at some places and ât others left as a rock surface. In Febru- 
ary, 1909, there was a caving of the roof ôf Ihe tunnel near the west 
end, at a place where the roof was nt ; arched. After the removal of 
the débris the roof was arched at the point where the caving occurred, 
and at two other places, the arch being supported by upright or "bat- 
ter posts," as they are ref erred to in the record. The first set of tim- 
bers were placed in the tunnel about 580 feet from the west end, an- 
other set was placed 160 feet further east, and still another set 200 
feet east of the second set, making the last set of timbers about 940 
feet from the west end of the tunnel and 2,197 feet from the east, or 
Arkansas, end of the tunnel. The record shows that the tunnel curves 
to the south at the east end, beyond the last set of timbers, and that 
Conley was killed by his head coming into contact with the first or 
west post of the last set of timbers. At this place the roof of the tun- 
nel, as originally constructed, was arched with seven segments of tim- 
ber, which had become decayed, and, after the caving of the tunnel 
at the other place, défendant constructed a wooden arch of five seg- 
ments of timber underneâth the original arch at the place of injury 
to the deceased, and thèse rested upon 12x14 oak wall plates, sup- 
ported by 13 upright timbers 12x12 and 16 feet in length. The orig- 
inal clearance of the tunnel was 15 feet. After thèse timbers were 
placed, the clearance was reduced to 13 feet. There was a conflict in 
the évidence as to the nécessity for reducing the clearance. 

Without reviewing in détail the évidence of the several witnesses, 
we think it was clearly shown that thèse posts could hâve been set 
back at least 6 inches on either side of the track, giving a foot more 
clearance, without afifecting the safety of the tunnel or doing any ad- 
dition al work, and at very slight expense could hâve been put back 
at least a foot on each side, thus making it possible for employés op- 
erating trains to do so with little, if any, danger. It was also testified 
that thèse posts were not in line, varying from 2 to 3 inches toward 
the track. There was testimony tending to show that a bulletin had 
been posted in which the clearance of the tunnel was stated to be 11 
feet, and that it was the duty of the engineer to familiarize himself 
with this bulletin. The bulletin, however, as the record shows, refer- 
red only to the loading of Cars so that the load, such as lumber, would 
not project more than 11 feet from side to side, and did not give the 
correct clearance of the tunnel. That the bulletin could not bave been 
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intended for the information of the engineer is perfectly apparent. 
The évidence shows that the cab was 10 feet in width, which would 
allow but 6 inches on either side, according to the clearance stated 
in the bulletin. The évidence further shows that the track was rough, 
and that the engine would sway from one side to the other more than 
that distance, and it would therefore be impossible to operate a train 
through a tunnel with only an 11-foot clearance. The évidence fur- 
ther shovi-'s that immediately before entering the tunnel the deceased 
was working at the injector, a mechanical device for conducting water 
from the tank to the boiler; that after the train had passed through 
the tunnel, upon examination it was found that the injector was brok- 
en ; that it was absolutely necessary to the opération of the engine to 
keep this injector working properly; that the only method the en- 
gineer had of determining whether the injector was working was by 
putting his head out of the cab; that if the posts had been placed a 
foot, or even 6 inches, further back, this duty could hâve been per- 
formed by the engineer with comparative safety. 

[3] We think it is the gênerai rule that, where it is possible to do 
so, a railroad company is required to place structures, used in con- 
nection with its road, at such distance from the track that they will 
not endanger its employés in operating trains, and, where structures 
are placed by the company in such proximity to the track that they 
endanger its servants while discharging their duty, the company is 
liable for an injury that occurs without fault on the part of the em- 
ployé injured. Railroad Company v. McDade, 191 U. S. 64, 24 Sup. 
Ct. 24, 48 L. Ed. 96; West v. C. B. & Q. Ry., 179 Fed. 801, 103 C. 
C. A. 293 ; Railway Company v. Michaels, 57 Kan. 474, 46 Pac. 938 ; 
Railroad v. Thompson, 210 111. 226, 71 N. E. 328. 

[4] But it is said that Conley was familiar with the tunnel, having 
passed through it many times, therefore he assumed the risk. With- 
out deciding whether section 4 of the employer's liability act abolishes 
the assumption of risk in cases like the présent, and viewing the case 
from a point most favorable to the défendant, we do not think the évi- 
dence sufficient to warrant the court in saying as a matter of law that 
he realized and appreciated the danger, or that the danger was so pat- 
ent and obvions that he would be conclusively presumed to hâve 
known it. The testimony of a number of expert witnesses on the part 
of both the plaintiff and défendant tended to show that, because of 
the swaying motion of the engine running over a rough track, it was 
impossible to ascertain the distance structures were from the track 
with any degree of accuracy, even in the daytime, and the conditions 
hère were much less favorable. The engine was being operated 
through a dark and lengthy tunnel at a speed of from 18 to 20 miles 
an hour, and the posts covered not more than 30 feet of space, and 
would be passed at that rate of speed in a Httle more than a second 
of time. In addition to this, as shown by the condition of the engine 
after coming out of the tunnel, an emergency had arisen which re- 
quired the engineer's immédiate attention. As stated by one of the 
witnesses, who was a locomotive engineer : "It might be death to look 
out of the cab, and death not to look out when the injector is not 



056 187 FEDERAL REPORTER 

working properly." We think the question was properly left to flie 
jury. 

Other assignments of errûr relate to the refusai of certain re- 
quested instructions and tO portions of the charge of the court to the 
jury. We do not deem it necessary to discuss thèse several assign- 
ments of error separately. They hâve ail been considered, and we 
think the charge of the court fairly stated the law applicable to the 
case. 

Upon the whole case, we find no error warranting a reversai of the 
judgment, and it must therefore be affirmed. 



TRULOCK et al. y. WILLEy. 

(Circuit Court of Appeals, ICighth Circuit. Aprll 11, 1911.) 

No. 3,454. 

1. Iknkeeper (§ 10*) — Action fob Kegligence— Questions fob Jury. 

In an action by a guest of a liotel against the ovVuers to recover for an 
in.iury caused by bis falling down an elevator shaft, the door to whlch 
was open, where the testiniony of the employés in charge of the elevator 
was to the efCect that they left the door closed, whether it was left open 
through the négligence of défendants servants or of sonie third person 
was a question for the jury. 

[Ed. Notei— For other cases, see Innkeei)ers, Dec. Dig. § 10.*] 

2. InNKEEPEES (§ 10*) — LiABILITT FOB iKJtrRT TO GUEST — DUTY OF CaRE FOR 

SAFETY OF GuEST. 

There is an implied undertaking on the part of the proprietor of a hôtel 
that a guest shall he treated wlth due considération for liis safety, and 
the proprietor is held to the exercise of a very blgh degree of care for 
the protection of his gue^ts against the négligent acts of his servants. 

[Ed. Note. — For other cases, see lunkeepers. Cent. Dig. §§ 14, 15; Dec. 
Dig. § 10.*] 

3. Innkeepess (§ 10*) — Action for Injuby to Guest— Contrieutoby Négli- 

gence. 

Where plaintifC, a guest in défendants hôtel, while carrying a large 
bundle of laundry and a heavy suit case, was injured by falling down an 
elevator shajtt, the door of which was open and without protection, the 
question of his contributory négligence was one for the jury under the 
facts shown by the évidence. 

[Ed. Note. — For other cases, see Innkeepers, Cent. Dig. §§ 14, 15; Dec. 
Dig. § 10.*] 

4. TbIAL (§ 205*) — INSTBUOTIONS. 

An appellate court cannot take an excerpt hère and there from a gên- 
erai charge to the jury and make that a basis of error, but the charge in 
Its entirety must be considered, and, if upon the whole it fairly states 
the law, the case will not he reversed. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 703-717 ; Dec. Dig. 
§ 295.*] 

5. Innkeepebs (§ 10*) — Action for Injuby to Guest— Evidence of Négli- 

gence. 

In an action by a guest of a hôtel against the proprietors to recover for 
an in jury received by falling down an elevator shaft, the door to which 
was open, évidence that the fastenings of the door were inseeure was ad- 
missible as bearing upon the question of défendants négligence. 

[Ed. Note. — For other cases, see Innkeepers, Dec. Dig. § 10.*] 

*For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for tHe Eastern 
District of Arkansas. 

Action at law by V. J. Willey against W. N. Trulock and Marianna 
ï'. Trulock. Judgment for plaintiff, and défendants brihg error. Af- 
firmed. 

M. Danaher, John M. Moore, W. B. Smith, and J. Merrick Moore, 
for plaintiffs in error. 

W. C. Ratchffe, John Fletcher, Cummins Ratcliflfe, and Thomas C. 
Hennings, for défendant in error. 

Before HOOK and ADAM S, Circuit Judges, and RINER, District 
Judge. 

RINER, District Judge. This is an action at law to recover dam- 
ages for Personal injuries. 

On the night of August 8, 1909, the défendant in error, hereafter 
called the plaintiff, was a guest at the Jefïerson Hôtel in the city of 
Fine Blufï, Ark. ; said hôtel being owned and maintained as a hôtel 
for the accommodation of the public by the plaintiffs in error, here- 
after called the défendants. 

The record shows that the plaintiff registered at the hôtel between 
10 and 11 o'clock on the night of the 8th of August, and was assigned 
to room 349, located on the west side and on the third floor of the 
building. The room opened on a hall running north and south. There 
was a freight elevator located at the north end of the hall, the pas- 
senger elevator being located on a hall running north and south on the 
east side of the building. To reach the passenger elevator the plain- 
tiff, as he passed out of his room into the hall, should hâve turned to 
the right, walked to the end of the hall, then turned to his left into a 
cross hall running east and west, and at the end of that hall again 
turned to the left and passed down the north and south hall on the east 
side of the huilding a short distance to the elevator. Instead of tak- 
ing the course just described, the plaintiff, upon passing from his room 
into the hall, by mistake turned to the left and passed down the hall to 
the north and into the open shaft of the freight elevator. 

The plaintiff testified that he had stayed overnight at the hôtel on 
two former occasions, but upon both occasions had been located in a 
différent part of the house and was not familiar with this hallway. 
He ÏT rther testified : 

"I' went immediately to my room and went to bed and put In a call to 
call me at 7 o'clock next morning, and I was up dressing when the bell rang 
and answered the bell, told them alright. I would be down Immediately. As 
soon as I could get ready, I came on down the hallway, making it for the 
passenger elevator with a bundle of laundry in this arm in front of me — 
$1.75 package of laundry — which obstructed my vlew partly and a big heavy 
suit case In the other hand. In walking down the hallway, my Impression 
was that you bore to the left ail the time to go to the passenger elevator. I 
walked stralght down this hallway right in the center of the aisle, and 
walked into this shaft, which I mistook for the turn of the hallway, and I 
fell from the third floor to the bottom." 

On cross-examination he testified: 

"T got my bea rings turned and got turned aronnd. I thought you would 
bear to the left to go to the passenger elevator and ta ke the lef t-hand course, 



î)58 187 FEDERAL REPORTER 

and I got up the neist morning witb that on my mlnd, and I thouglit the 
hallway just followed ou around to tlie passenger elevator, and, not tliinking 
there was such a place like that left open, walked luto it. * * • When 
I came out of my rooin, I tigured out the way I would go, I thOught I would 
keep to the left. * * * i simply thought I was turning where the place 
in the hall would turn." 

The record furthèr shows that this freight elevator was provided 
with doors but at the time of the plaintiff's injury they were open, and 
the plaintiff testifies that he did not open them. It also appears that 
the shaft was not otherwise guarded. 

The èrrors relied ùpon as set out in the brief are four in number 
and will be noticed in the order in which they are discussed. 

1. The refusai of the court to instruct a verdict for the défendant. 

This assignment of error présents two questions : First, the nég- 
ligence of the défendants; and, second, was the plaintiff guilty of 
contributpry négligence. 

[ 1 ] While it is true that the witnesses for the défendants, employés 
who had charge of the freight elevator, testified that the last time it 
was used for the purpose of delivering or receiving baggage they 
closed the dpor, and a bell boy who made a call for another guest 
about 6 o'clock in the morning testified that the door was closed at 
that time yet the fact rémains that the door was open at the time the 
plaintiff fell into the shaft, and the défendants in their brief concède 
that the maxim "res ipsa loquitur" applies, and that the burden of proof 
is upon the défendants to show that the doors of the elevator were not 
left open through the négligence of their servants. The plaintiff tes- 
tified that the door was open, and that he did not open it when he 
stepped into the shaft. The testimony of the défendants' servants who 
had charge of the elevator was to the effect that at the time they last 
used the elevator on that floor they closed the door. It therefore be- 
came clearly a question for the détermination of the jury whether the 
door was left open by the négligence of the défendants' servants, or 
whether there was a sufficient and independent cause operating be- 
tween the wrong and the injury. 

[2] Does the record show that the plaintiff was guilty of such con- 
tributory négligence that it became the duty of the court, as a matter 
of law, to instruct a verdict for the défendants ? , A guest in a hôtel 
is there on the invitation of the proprietor and for the proprietor's 
profit; and, while he ought not and cannot be said to be an insurer 
of the safety of the person of his guest while within the hôtel, yet the 
guest is received upon the implied understanding that while on the 
premises as a guest his life shâll not be imperiled by the rash, incon- 
siderate, and négligent acts of the proprietor or those who are his 
servants. By the implied contract between a hôtel keeper and his 
guest the former undertakes not only to f urnish the latter with suitable 
food and lodging, but there is also implied upon the part of the pro-^ 
prietor the further undertaking that the guest shall be treated with due 
considération for his safety. The relation existing between an inn- 
keeper and his guest is much like that existing between a common car- 
rier and its passenger, and, while not an insurer of the personal safety 
of the g%;est, the proprietor of the hôtel is held, and ought to be held, 
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to the exercise of a' very high degree'of care for tHe protection of bis 
guests against'the négligent acts of servants employed therein. 

Neither the case of ' Clancy v. Barker, ISlFed. 161, 66 C. C. A. 
469, 69 L. R. A. 653, nor the case of Cole v. German Savings & Loan 
Society, 124 Fed. 113, 59 C. G. A. 593, 63 L. R. A. 416, both cases 
decided by this court, is in point. In the first case the in jury to the 
guest was inflicted by an employé of the hôtel who was not at the time 
of the injury acting within the course or within the apparent or actual 
scope of his employnient. In the second case there was a sufficient 
and independent cause operating between the wrong and thé injury. 

[3] As already suggested, the record shows that the doors were 
open, and there was no gâte, bar, or any other obstruction to attract 
the plaintiff's attention, and the question whether the plaintiff in leav- 
ing his room and mistaking his course, burdened as he was with a 
bundle of laundry held in one arm, and a heavy suit case in his other 
hand, and having no reason to apprehend danger, was gtiilty of con- 
tributory négligence, of whether he was using such care as a reason- 
ably prudent person under the cifcurnstances would use, was prop- 
erly left to the détermination of the jury. The rule is : 

"When a given state of facts is such that reasonable men may fairly differ 
Tipon the question as to whether there was négligence or not, the détermina- 
tion of the matter is for the jury. It Is only wherè the facts are such that 
ail reasonable men must draw the same conclusion from them that the ques- 
tion of négligence is ever considered as one of law for the court." Railway 
T. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485; Railroad v. PoUard, 22 
Wall. 341, 22 L. Ed. 877 ; Railroad v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 
35 L. Ed. 213, and cases there cited. 

We think the court committed no error in declining to instruct a 
verdict for the défendant. 

The second assignment of error relied upon is as follows : 

"The refusai to instruct the Jury that if the door of the elevator was 
closed and left in proper condition by défendants' employés who were au- 
thorized to operate it, and was afterwards opened by a stranger or by au 
employé who had no duty to perform In connection with it, and who was 
not acting' within the scope of his employment in opening the door, défend- 
ants were not liable, unless they should further flnd that défendants, their 
agents or employés, knew that the door was open, or It had been open such 
length pf time that in the exercise of reasonable diligence they should hâve 
known it." 

This requested instruction was properly denied, for the reason that 
there was no évidence in the record to show that the door was opened 
by a stranger, or by an employé who had no duty to perform in con- 
nection with it, and who was not acting within the scope of his em- 
ployment in opening the door. 

The third assignment is to the charge of the court: 

"In instructing the jury that plaintiff had a right to présume that défend- 
ants had exercised reasonable care, and that the place where he was golng was 
safe." 

The part of the charge complained of is not ail the court said upon 
that question. The court instructed the jury: 

"That a guest of a hôtel need not look for pitfalls or dangerous places. 
He bas a right to présume that the keeper of the hôtel bas exercised reason- 
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able care to make thé plat» safe. It îs not likejwhen a' person goes to some 
place whlch Js very dangerpus, such as crossing a rallroad traek, tlien he 
must stop, look, and llstén, to see whether or not a train Is comlng, and, if 
ie fails to do so and is injured, he cannot recover, but, when a person goes to 
a hôtel where he Is a guest, he Is not required to look for pitfalls or danger- 
«us places. He bas a rlght to présume that the place where he Is going la 
safe, but the law does requlre him to exercise reasonable diligence and rea- 
sonable care, such as ordinarily prudent persons under like circumstànces 
would exercise." 

The court, in another part of îts charge, instructed the jury that: 

"A keeper of a hôtel Is nOt an Insurer of the safety of hls guests. The 
llmlt of bis duty is to exercise reasonable care for the safety and comfort 
of bis guests, and wheneyer he discbarges that duty, if a guest gets injured 
witbout négligence on bis part, then he cannot recover for the injury." 

This was emphasized in other portions of the charge, so that tak- 
ing the charge as a whole we think it fairly stated the law applicable 
to the case. 

[4] As bas been repeatedly held by this court, we cannot take an 
excerpt hère and there from a gênerai charge to the jury and mâke 
that a basis of error, but the charge in its entirety must be considered, 
and, if upon the whole it fairly states the law, the case will not be 
reversed. 

[5] The fourth assignment of error relied upon is as follows: 

"In permitting plaintllï to testify that the doors of the elevator were fast- 
ened with a common knob, and If you would shake tbem tbey would corne 
open, and in calling the a,ttentldn of the jury in instructions glven by the 
court to the condition Of the fastenings and the absence of a bar or gâte 
across the elevator and in submitting thoSe facts to the jury as subjects tbey 
might consider in determinlng whether défendants were guUty of négligence." 

We think it was not error to admit this testimony. It had some 
bearing upon the question whether or not the défendants had used 
reasonable care for the protection of their guests against injury. The 
mère fact that the proprietors of the hôtel provided doors for this 
elevator shaft with some sort of fastenings was not the full measure 
of their duty. They were bound to not only furnish the doors, but 
such fastenings as might reasonably be expected to keep them in that 
position when closed. 

We hâve now considered the several assignments of error relied 
upon by the défendants; and, finding no error which would warrant 
a reversai of the case, the judgment of the Circuit Court is affirmed. 



LITTLE ROCK ET. & ELECa?RIC CO. v. BILLINGS. 

(Circuit Court of Appeals, Eighth Circuit. April 11, 1911.) 

No. 3,439. 

1. StBEET RAItEOADS (§ 103*) INJUBT 10 PEESON ON TRACK EfFECT OÏ 

OONTRIBUTORY NEGLIGENCE. 

Where a plalntiff, who was struck and injured by an electrlc car whllo 
walklng toward it on the track, was clearly chargeable wltb contributory 
négligence, he cannot recover from the street rallway coœpany for the 

•For other cases see same toplc & i nVMBsa in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Injury, without proof that those in charge of the car, after having actual 
knowledge of his péril, might hâve avoided his injury by the exercise 
of ordinary care. 

[Ed. Note. — For other cases, see Street Rallroads, Cent. Dig. § 219; 
Dec. Dig. § 103.*] 

2. Stbeet Railboads (§ 103*) — Injuby to Peeson on Track— Contributory 
Négligence. 

PlaintifC was struck and injured by a street car at night, while walk- 
ing 011 the track directly toward the car, which had a headlight burn- 
ing. The niotorman saw him when some distance away, but did not 
attempt to stop the car, which was running at a speed of 8 or 10 niile.s 
an hour, until it was withiii some 20 feet of plaintifC, when it was too 
late. Plaintiff was in faet very niuch intoxicated, but tlie niotorman and 
passengers wlio saw him approaching aH testifled that there was nothiiig 
In his walk to indicate it. The street was being repaired, and a watch- 
man was employed to see that the danger lights were kept l)urning, and 
the motorman testifled that he supposed plaintiff to be such watchman 
when he saw him on the track. HeUl, on the évidence, that the niotor- 
man had the right to présume, until he knew the contrary, that plain- 
tiff was in iJossession of his faculties, and would step off the track, and 
that he was not chargeable with négligence in not stopping sooner which 
would render the company liable for the injury notwithstanding plain- 
tifC's négligence. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 219 ; 
Dec. Dig. § 103.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action at law by E. N. Billings against the Little Rock Railway & 
Electric Company. Judgment for plaintiff, and défendant brings er- 
ror. Reversed. 

D. H. Cantrell and George B. Rose (U. M. Rose, W. E. Heming- 
way, and J. F. Loughborough, on the brief), for plaintiff in error. 

Frank Pace and T. M. Seawel (Jeff Davis, on the brief), for de- 
fendant in error. 

Before HOOK and ADAMS, Circuit Judges, and RINER, District 
Judge. 

RINER, District Judge. This is the second appearance of this case 
in this court. 173 Fed. 903, 98 C. C. A. 467. The action is one at law 
to recover damages for personal injuries. The défendant in error, 
hereafter called the plaintiff, was a lineman, and for some time prior 
to the date of the injury, of which he complains, had been in the em- 
ploy of the Rock Island Railway Company in the state of Louisiana, 
assisting in the work of constructing a telegraph line. On the 23d of 
November, 1907, he returned to Little Rock, Ârk., for the purpose of 
getting his pay. The pay checks had not been received from Chicago 
at the time he arrived, and he was, for that reason, delayed a day in 
Little Rock. About 5 o'clock in the afternoon, in company with a 
man named Oldfather, his foreman in telegraph line work, and another 
man by the name of Thompson, he visited a saloon, where they had 
several drinks, remaining there until about 7 o'clock, when they went 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 61 



■ 187 FEDEBAt REPORTES 

out to supper. After supper tKey returned to the saloon, and again 
commenced drinking, remaining there, as the record sho^vs, until about 
11 or 11:30 o'clock that night, vvhen Oldfather and the plaintiff left 
the saloon and proceeded down the street to the corner of Main and 
Markham streets, where they parted, Oldfather returning to the sup- 
ply room at the Rock Island dépôt. About 1:30 o'clock on the fol- 
lowing morning, November 24th, the plaintiff was walking east along 
the Street car track of the plaintiff in error, hereafter called thè de- 
fendant, on Markham' street, when he was struck by an electric car 
running west, knocked down, and his left leg was so crushed that 
amputation became necessary. 

At the point where the plaintiff was injured there was a double 
track, and the street was at the time being paved with brick. The 
paving had been completed between the curb and the south rail of 
the south track, and between the north rail of the south track and the 
south rail of the north track, and between the curb and the north rail 
of the north track. The paving betvveen the rails had not been fin- 
ished, apd red lights had been placed at différent places along that 
part of the street where the paving had not been completed, as a warn- 
ing to travelers thereon of the unsafe condition of the street. The 
car was equipped with an electric headlight, burning brightly, and the 
évidence shows it was being operated at a speed of f rom eight to ten 
miles an hour. That the plaintiff was intoxicated, although not to 
an extent to be discernible in his walk, is clearly established; but, 
having voluntarily brought on this condition, he is not excused in the 
doing of an act which would bave constituted négligence if he had 
been sober. At the former hearing of this case in this court the court 
said: 

"The undlsputed évidence shows plaintiff was intoxicated when the injury 
occurred to him," and "this state of intoxication was brought by plaintiff on 
himself by his voluntary act. Hé was, therefore, ehargeable with the resuit 
o( his acts, deemed by the law to constitute contributory négligence, in the 
same degree and to the same extent as though he had been and remained 
duly sober. McKillop v. Duluth St. By. Ce, 53 Minn. 532, 55 N. W. 739 ; Rolle- 
stone V. T. Cassirer & Co., 3 Ga. App. 161, 59 S. B. 442; Keeshan v Elgih 
Traction Co., 229 111. 533, 82 N. E. 360; Railway v. Wlllierson, 46 Ark. 513. 
♦ • ♦ Therefore, in so far as plaintiff alone Is eoncerned, his conduct in 
comlng and remaining on the track of défendant at the time, in the manner, 
and at the place he did must be viewed in the same light as though he had 
not intoxicated himself, • * • and his pleading and proof of voluntary 
intoxication in this case will not avail to excuse him in the doing of any act 
which would bave constituted négligence on his part, had he remained sober. 
Viewed in this light, the act of plaintiff in coming on the traclc of the de- 
fendant in front of an approaching car, burning a bright electric headlight, 
the View of which was entirely unobstructed, and which he saw, or could bave 
seen, had he looked, and his remaining on the track, walking toward the car, 
untll he was struck and injured, undeniably constitutes sueh gross contribu- 
tory négligence on the part of plaintiff as will bar a recovery in this case, 
Unless there is in the case ground for tbe application of the qualification of 
the rule of contributory négligence sometimes termed the doctrine of 'last 
clear chance,'" — citing Inland & Seaboard Coasting Co. v. Toison, 139 U. S. 
551, 11 Sup. et. 653, 35 L. Ed. 270, and other cases. 

[1] The qualification of the rule that contributory négligence on the 
part of the plaintiff will bar a recovery is stated by Judge Adams in 
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the case of St. Louis & S. F, R. Co. v. Summers et al., 173 Fed. 358, 
97 C. C. A. 328, as follows : 

"The raie is well settled that, notwithstanding such contributory négligence 
of a traveler in crossing a railroad track as precludes recovery for the pri- 
niary négligence of the railroad company in operating its train so as to bring 
about a collision with him, yet another and différent cause of action arises 
in favor of the traveler, if for any reason he is exposed to imminent péril 
and danger, and the ra;ilroad company, after aetually discovering that con- 
dition, could by the exercise of ordinary care hâve stopped its train, or other- 
wise liave avoided injuring him, and failed to do so. Chunn v. City & Sub- 
urban Railway, 20T U. S. 303, 28 Sup. Ct 63, 52 L. Ed. 219; Denver City 
Tramway Co. v. Cobb, 164 Fed. 41, 90 C. C. A. 459. But in the application of 
this rule care must be talcen to avoid undermining the rule of contributory 
négligence. Such négligence of the traveler in law fuUy exonérâtes the rail- 
road company from the conséquences of its original négligence, and some new 
and subséquent act of négligence must arise to create a cause of action ; and 
this new or secondary act must be established by proof, unalded by the former 
acts, which hâve been excused by the traveler's contributory négligence. Let 
us, therefore, inquire whether the servants of the railroad company had actual 
knowledge of the péril of the décèdent, and whether with tliat knowledge they 
exercised reasonable care to avoid injuring him." 

The same rule was announced by Judge Hook in Illinois Central 
R. R. Co. V. Nelson, 173 Fed. 915, 97 C. C. A. 331. 

[2] The plaintifï testified that he did not remember anything that 
occurred after he parted with Oldfather, which he thought was about 
10 o'clock, but which Oldfather testified was between 11 and 11:30 
o'clock, until he woke up in the hospital the following morning. 

P. A. Jones, a witness for the plaintiff, testified that he was a pass- 
enger on the street car; that when the car stopped, at the time the 
plaintiff was injured, he, with others, got out of the car and went 
around to the side, where they were taking the plaintiff out from 
under the car, and in response to the question, "State to the jury if 
anything was said there by the motorman," he answered : 

"Ail I remember of him saying was he saw the party on the track, but 
thought he would get out of the way. He thought he was drunk. I thlnk he 
made that remark. He said he thought he would get out of the way. That's 
what I heard him say." 

Another witness, a traveling man by the name of Alexander, testi- 
fied that he was a passenger on the car and was sitting near the front 
window; that the seats ran lengthwise of the car on each side; that 
he was looking out of the front window when he first observed the 
plaintiff; that at that time he was between a block and half a block 
distant from the car, walking between the rails and in an easterly 
direction towards the car. He further testified that he noticed that 
he was bareheaded, and that when within 20 or 30 feet of the plain- 
tiff bis view was obstructed by the fender or dashboard around the 
front platform of the car; that about the time the plaintiff passed out 
of his view the motorman made an effort to stop quickly, "the car 
began to stop and stopped very suddenly," and he did not see the 
plaintiff again until after he had been taken oUt from under the car. 
He also testified that the plaintiff, as he walked up the track, was 
"walking perfectly straight and upright, straight towards the car"; 
that he saw no évidences from his movements or conduct that would 
indicate intoxication. 
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Mr. Estes, another passenger on. the car, testified tliat he saw tlie 
man walking down the track, that he saw no évidence of intoxication, 
but that he walked in the ordinary way. 

The motorman testified that he first saw the plaintifif at the north- 
west corner of Markham and Sherman streets, about 200 or 230 feet 
distant f rom the car ; that he noticed the plaintiff leave the sidewalk 
and start diagonally across Markham street; that he proceeded in 
that direction until he had crossed the north track, when he turned 
east between the two tracks and walked in the direction of the car, 
and that when he had approached to within aboùt 20 feet of the car 
the plaintifï stepped back on the north track; that the motorman then 
reversed his power, appHed the brake, and used every means at hand 
to stop the car, but was unable to do so before it struck the plaintifï. 
He testified, as did the other three witnesses, tha,t there was nothing 
in the plaintiff's appearance to indicate intoxication, but that he walked 
like a sober person would walk ; that he did not notice he was with- 
out a hat Uhtil he stepped back on the north track in front of.the 
headlight, and from the fact thât he attempted to cross the track again 
he thoughtitwas the night watchman, whose duty it was to keep the 
red lights in order. 

The night watchman testified that it was his duty to keep the red 
lights burning at the places where the paving had not been completed, 
and that thèse lights were located at différent placés along the track, 
some of them on one side of the track and some on the other; that 
in performing his duty he frequéntly walked on the ties between the 
rails from qne light to another, where they wercinot far apart. 

The car was:29 feet and 5 inches in length, and the testimony of 
several witnesses, andthe photographs offered in évidence, show that 
it was what is known as a vestibule car, Mdth a glass vestibule' around 
the platform, and that Mr. Alexander was mistaken when he testified 
that it was an open car, without a vestibule. The évidence further 
shows that a car going at the rate of 8 or 10 miles an hour could not 
be Stopped by reversing the current and using the brake short of 
about 30 or 35 feet. 

The only testimony that tends to briiiig home to the motorman 
knowledge that the plaintiff was intoxicated is the testimony of the 
witness Jones, and this évidence is altogether too vague and uncertain, 
espeçially when taken with the évidence of the several witnesses,' in- 
cluding the rnotorman, who saw the plaintiff approaching the car, 
who ail testified he was walking upright and there was nothing in 
his movements or conduct to indicate intoxication or other disability, 
which was the only means possible open to the motorman by which he 
could détermine the man's condition. 

After-a careful and studious examination of the entire record from 
the standpoint of the plaintiff, we are led to the conclusion that he 
bas not brpught his case within the rule authorizing a recovery not- 
withstanding his own négligence. The witnesses to the accident ail 
agrée that as the plaintiff approached the car there was nothing, in 
his manner of walk or otherwise, to indicate that he was not in pos- 
session of ail of his faculties, and the motorman had the right to 
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présume, until he knew the contrary to be true, that ne would stc]i 
aside and let the car pass. The testimony ail shows that after di^- 
covering- the man's péril the motorman used every means at hand to 
stop the car. We think the defendant's motion for a directed verdict 
shoilld hâve been granted. 
The judgnient is reversed, and the case remanded for a new trial. 



KAILROAD COMMISSIOX OF OIIIO v. WORTIIIXGTOX. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1911.) 
No. 2,090. 

1. Courts (§ 405*) — Fédéral Courts — Jurisdictio:? or Circuit CoirRT of Ap- 

PEALS. 

A deeree entered by a Circuit Court on an ancillary bill filed hy a 
reeeiver of that court for tlie protection of the property in his charge is 
appeàlaWe to the Circuit Court of Appeals, although it involves the con- 
struction or application of the Constitution ; the jurisdiction of that 
court in such case being dépendent on its jurisdiction of the original suit. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1103 ; Dec. 
Dig. § 405.* 

Jurisdiction of Circuit Court of Appeals In gênerai, see notes to Lau 
0\v Bew V. United States. 1 C. O. A. 6; United States Freehold Land 
& Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

2. Commerce (§ 34*) — Power to Regulate — What Constitutes "Ixterstate 

Commerce." 

A ,so-called "lake cargo rate," made by a railroad coinpany for the 
earriage of coal in car load lots from a miuing district in Oliio to lluron 
and Cleveland, ports in that state on Lake Erie, whieh includes the 
loading of vessels witii such coal for transjwrtatioii to ports in oth(>r 
States on the Upper Lakes. is a rate for transportation in interstatp 
commerce, and not subject to régulation by the Railroad Commission of 
Ohio. , ' 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 26, 82 ; Doc. 
' Dig. § 34.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3724-3731.] 

Appeal from the Circuit Court of the United States for the Nofth- 
ern District of Ohio. : ■ 

Ancillary bill in equity by B. A. Worthington, reeeiver of the Wheel- 
ing & Lake Erie Railroad Company, against the Railroad Commis- 
sion of Ohio. Deeree for complainant, and défendant appeals. Af~ 
firmed. 

W. D. Turner and T. H. Hogsett (U. G. Denman and Timothy S. 
Hogan, Attys. Gen., and Freeman I. Eàglcson, on the brief), for ap- 
pellant. ' 

Squire, Sanders & Dempsey (W. B. Sanders and W. M. Duncan, of 
counsel), for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and Mc- 
CAEE, District Judge. 

SEVERENS, Circuit Judge. At the time when this bill was filed in 
the Circuit Court, there was pending therein a consolidated suit, con- 

•For other cases see same topic & 5 numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stituted by the consolidation of a suit brought by the National Car 
Wheel Company of New York against the Wheeling & Lake Erie 
Railroad Company, a corporation of Ohio, and another suit brought 
by the Central Trust Company of New York, a corporation of New 
York, against the same défendant. The object of the bill in the latter 
case was the foreclosure of a mortgage of the properties of the rail- 
road Company wherein the trust company was mortgagee. From the 
allégations in the bill now before us, we gather that the object of the 
bill of the car wheel company was the winding up of the affairs of the 
railroad company on the ground of its insolvency, the marshaling of 
liens upon its property, and the protection of ail parties interested. 
From the nature of thèse suits, no other ground being suggested, it 
îs inferable that the jurisdiction of the court depended in both cases 
.upon the diverse citizenship of the parties. 

Pursuant to the prayer of the bill in each of thèse two Consolidated 
cases, B. A. Worthington was appointed receiver of "âll and singular 
the property, assets, rights, and franchises of the Wheeling & Lake 
Erie Railroad Company, including ail railroads and other property and 
assets, rights, and franchises of whatsoever kind and description and 
wheresoever situated, owned or operated by the said railroad com- 
pany, authorizing and directing the said receiver to keep the rail- 
roads and other property of said the Wheeling & Lake Erie Railroad 
Company employed and used as the same were theretofore used, and 
to continue the opération of said railroads, and to institute and prose- 
cute ail such suits as might be necessary in the judgment of the re- 
ceiver for the proper protection of the property and trusts thereby 
vested in him and of the business placed in his charge." And it is 
alleged that the receiver thereupon "took possession of the said prop- 
erty, assets, and franchises of the Wheeling & Lake Erie Railroad 
Company, and ever since has been and is now in possession of and 
operating the said railroads and property under and pursuant to the 
orders of said court." 

Under the authority of the foregoing order, the receiver filed this 
bill against the Railroad Commission of Ohio, alleging that prior to 
a certain récent date the railroad company had fixed, and for a long 
time had maintained, a rate, called a "lake cargo rate," of 90 cents 
per ton for the transportation of coal from a locality known as "No. 
8 Mining District in Ohio" to Huron and Cleveland, ports in that 
State on Lake Erie, and unloading the coal from its cars into the hoilds 
of vessels, and distributing and "trimming" the coal in the holds and 
preparing in ail things the cargo for its further transportation to dis- 
tant ports on the Upper Lakes. Other coal transported to Huron 'or 
Cleveland, not intended for lake transportation, but intended to' be 
thence distributed to nearby points, was charged with a rate of $1 per 
ton for the original transportation to Huron or Cleveland, as the case 
might be. But, on the complaint of shippers from the mining district 
that the rate of 90 cents per ton for the transportation of the lake 
cargo coal to Huron and Cleveland was unreasbnably high, and ought 
to be reduced as much as 20 cents per ton, the Railroad Commission 
of Ohio, on due notice to the railroad company and a hearing of ail 
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parties, held the complaint well founded, and on the 28th of February, 
1910, ordered the rate to be reduced from 90 to 70 cents, and directed 
its order to be put in force by the railroad company from and after 
the 22d day of April following. The following paragraphs of the 
order show its substance and effect: 

"It is tlierefore ordered that said défendants, tlie Wheeling & Lake Ei'ie 
Railroad Company and B. A. Worthington as reoeiver thereof, be and eacli 
of tliem is heréby notified and required to cease and deslst from chargliig, 
demanding, collecting, and receiving said excessive and unreasonable rate of 
90 cents per ton f. o. b. vessel for the transportation of coal, car loaUs, from 
mines on the lines of said the Wheeling & Lalie Erie Railroad Company in 
•what Is Icnown as the No. 8 District in Ohio to the village of Ilurou, Ohio, 
and to the eity of Oleveland, Ohio. 

"It is further ordered that a rate of 70 cents per ton t. o. b. vessel, whicli 
the commission hâve found to be a just and reasonable rate to be charged 
for the transportation of coal, car loads, from said No. 8 District to the vil- 
lage of Huron, Ohio, and the clty of Cleveland, Ohio, be substituted for said 
rate of 90 cents per ton f. o. b. vessel found by the commission to be unrea- 
sonable, which rate of 70 cents per ton f. o. b. vessel, as aforesaid, shall be 
charged, Imposed, observed, and followed in the future by said the Wheeling; 
& Lake Erie Railroad Company and said B. A. Worthington, receiver of said 
company, and by each of them, in lieu of and In substitution of said rate of 
00 cents per ton f. o. b. vessel, found by the commission to be unreasonable.'' 

The purpose of the receiver's bill is to restrain the enforcement of 
this order of the commission and from instituting any suit or pro- 
ceeding to compel obédience to it. To this end the receivèr, after 
stating in his bill the conditions above stated, alléged a variety of 
facts and circumstances, including the cost of transportation as com- 
pared with the rate enjoined by the commission, as exhibited by the 
company's books and records, which are set forth in détail, ail tend- 
ing to show, as the receivèr claims, that the order of the commission 
is cOnfiscatory, and, when compared with other rates charged and 
enforced by other railroad companies for similar services in nearby 
localities, discriminatory. Upon thèse allégations of fact, of which 
the substance bas been stated, the receivèr charged as matter of law 
that the order of the commission was void for the following reasons : 

First. Because it "directly affects and interfères with this inter- 
state commerce engaged in by your orator, over which the said Rail- 
road Commission of Ohio bas no authority or power, inasmuch as the 
régulation of such commerce is vested in the fédéral government un- 
der the provisions of the Constitution of the United States." 

Second. Because it "deprives the owners and persons interested in 
the property constituting the receivership estâtes of their property 
without due process of law, dénies to them the equal protection of the 
law, and takes private property for public purposes without due com- 
pensation." 

Third. Because "the findings of the said commission are contrary 
to the facts, and are not supported by the testimony offered by the 
parties at the time of the hearing before said commission, and the 
said commission, in its said findings of fact and conclusions of law, 
has failed to give due and proper considération to the traffic condi- 
tions existing upon your orator's line of railroad. The said commission 
has denied to your orator the right to recognize the effect of competi- 
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tîoti on rates, and has failed to distinguish between tHrougH and locaî 
rates, ail as will appear from the testimony taken before said com- 
mission, which is tendered to the court for inspection upon the filing 
of this bill of complaint." 

In addition to the Railroad Commission of Ohio, several other 
persons were made défendants, such as mining companies and their 
représentatives _ and shippers of coal from the locality above men- 
tioned, whom it is unnecessary to further regard, because" as to ail 
such other défendants the bill was dismissed, leaving the Railroad 
Commission as the sole défendant; and in that form the suit pro- 
ceeded. The Railroad Commission thereupon answered the bill. It 
is only necessary, to the détermination of the questions we propose 
to consider, to say that the commission admits the making of the 
order in question, as stated in the bill. The whole controversy turns 
upon the question whether the Railroad Commission had authority 
to make the order. If it had not, ail questions which relate to its 
merits become immaterial. 

At the hearing in the Circuit Court, on the pleadings and proofs, 
Judge Tayler presiding, it was (as appears from his opinion sent iip 
with the record) found, upon a récital of the facts as gathered from 
the évidence, that the rate of 70 cents per ton was intended to apply 
to lake cargo coal destined for transportation to the Upper Lake ports 
— that is, to ports in other states — and to such transportation only. 
We are satisfied, upon an examination of the évidence upon that point, 
that the conclusion of the learned judge was correct. It was there- 
upon decreed that the order fixing such rate was not within the power 
of the Railroad Commission of Ohio, and was therefore void, and an 
injunction was orderedto issue restraining the commission from at- 
tempting to enforce it. The case has been brought hère by an appeal 
taken by the défendant, the Railroad Commission of Ohio. 

[1] The first matter to be attended to is that of a motion made by 
the appellee to dismiss the appeal, "on the ground that the court has 
no jurisdiction to entertain it, because the question involved is whether 
or not the order of the Railroad Commission of Ohio cpmplained of 
is in contravention of the Constitution of the United States." We 
think the motiori should be denied. It is based upon the erroneous 
conception that the appellate jurisdiction of the case is the same as 
that applicable to cases of original bills. But this is the case of , a 
bill which is ancillary to, the original suit, and the jurisdiction of the 
Circuit Court to entertain it depended upon its jurisdiction in those 
suits. They were brought by the receiver for the protection of the 
interests of the railroad company whose properties were in the hands 
of the court for administration. In such a case the court does not 
look either to the citizenship of the parties to the ancillary suit nor 
to any other peculiar matter affecting its jurisdiction. It may be a 
case altogether devoid of those conditions which are necessary to the 
jurisdiction of an original bill. Pope v. Louisville & N. R. R. Co., 
173 U. S. 573, 19 Sup. Ct. 500, 43 L. Ed. 814; St. Louis, K. C. & C. 
R. R. Co. V. Wabash R. R. Co., 217 U. S. 247, 30 Sup. Ct. 510, 54 
L,. Ed. 752; Eoveland on the Appellate Jurisdiction of the Fédéral 
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Courts, § 158. It may be proper, though it is unnecessary, to say 
that, even if this were an original bill, the daims made by it are net 
ail of a character which require the appeal to be taken to the Suprême 
Court under the provisions of section 5 of the act creating the Court 
of Appeals. Act Mardi 3, 1891, c. 517, 26 Stat. 827 (U. S. Comp. 
St. 1901, p. 549). Some of the daims made are of that character, 
but one of them, the third, at least, is not ; and if it stood alone the 
appeal must hâve been taken to the Circuit Court of Appeals. In 
such case the appellant bas his élection to take the case to either court, 
vvhere ail the questions involved will be considered. 

[2] Coming, then, to the merits, we observe that, while such an 
order as that made by the Railroad Commission might bave been a 
valid exercise of its power before the time when the fédéral govern- 
ment undertook the exercise of its own authority granted by the com- 
merce clause of the Constitution, as it has donc in récent years, yet 
in view of the législation by Congress concerning the duties and 
liabilities of railroad companies engaged in Interstate commerce, the 
power of the states has been greatly circumscribed. To the extent 
that Congress has by valid législation taken control of the subject of 
interstate commerce and regulated it, the control over it by the states 
must give way to the exercise of the paramount authority. Louis- 
ville & Nashville Rd. Co. v. Eubank, 184 U. S- 27, 22 Sup._ Ct. 277, 
46 L. Ed. 416. The régulation by one governmental authority would 
be inconsistent with its régulation by another. 

We think it unimportant to inquire whether the Interstate Com- 
merce Commission has hitherto prescribed any rates for the particular 
service which is the subject of this suit. It is enough that the matter 
is within its control, and for aught we know that Commission may 
bave not deemed it necessary to take action upon the subject, being 
satisfied with existing conditions. 

Upon the question whether the cornmerce to which this rate of 70 
cents as prescribed by the Railroad Commission of Ohio is applied 
is interstate, a number of décisions are cited by counsel for the respec- 
tive parties, and undoubtedly they are not ail of them in accord. It 
is not necessary to analyze them, or to point out the drift of each of 
them severally. We think there is little or no support to the conten- 
tion which the counsel for the appellant hère make against the finding 
and decree of the court below. 

In the décision by this court in the case of United States v. Geddes, 
131 Fed_. 452, 65 C. C. A. 320, we carried the limit of the state's 
jurisdiction as far as has been donc in any other décision. It was 
rested upon the peculiar circumstances of that case, and particularly 
upon the facts that the railroad company's contract for transportation 
had been completely performed when it deposited the goods at its 
own station, and it had nothing to do and was in no wise concerned 
with their future disposition, whether they should be taken away by 
the consignée or some other railroad company by his authority. Thèse 
spécial facts upon which the décision turned do not exist hère. By 
the very terms of the service which the Wheeling & Lake Eric Rail- 
road Company contracted to perform, it was required to deliver the 
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coal into vessels provided to receive it and to load the vessels with the 
coal properly distributed in theîr ' holds and the cargo trimmed for 
its further transportation to the ports of other states. And this was 
included in the service for which the commission fixed the rate of 70 
cents per ton.. It was a service- which, if the transportation had been 
ended by a delivery on its own docks or into its own warehouse, would 
hâve been required to be performed by the subséquent carrier. Thus 
it participated in making the connection for the continuons transpor- 
tation of the coal from the mines to its ultimate destination at the 
Upper Lake ports. 

We are constrained to agrée with the court below in its conchision 
that the order of the commission was beyond its powers. The law 
of Ohio defining its authority confined its functions to intrastate trans- 
actions, and gave it no authority to interfère with interstate commerce. 
The fault is not in the law, but in the commission's failure to observe 
the Hmitation imposed by it. It follows that its order was not one 
sanctioned by the laws of the state, and derived no force or vaHdity 
from its assumption of a power not delegated to it by the Législature. 
It is only when such quasi législative bodies are acting within the 
scope- of their authority that their orders hâve the quality of législa- 
tion, or may properly be said to be the laws of the state, as they are 
sometimes characterized. Memphis v. Cumberland Téléphone Co.. 
218 U. S. 624, 31 Sup. Ct. 115, 54 L. Ed. 1185; Louisville v. Cumber- 
land Téléphone Co., 155 Fed. 725, 84 C. C. A. 151, a case decided 
by this court. There is not hère, therefore, a controversy as to wheth- 
er a state law is in conflict with the Constitution or any law of the 
United States. 

The decree of the Circuit Court must be affirmed 



MATTLEÏ V. GIEST>ER. 

(Circuit Court of Appeals, Eighth Orcuit. April 24, 1911.) 

No. 3,462. 

1 BakkruïTCY (§ 161*) — Pbefebence— Failube to Record Tkansfeb. 

Under Bankr. Aet July 1, 1898, c. 541, § 60a, 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 3445). as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 
799 (U. S. Comp. St. Supp. 1909, p. 1314), which provides that, "where a 
préférence conslsts in a transfer, such period of four months shall not 
expire until four months after the date of the recording or registering of 
the transfer, if by law such recording or registeriug is required," a trans- 
fer by an instrument required by the state law to be recorded speaks 
from the time of the recording, and not from the date of its exécution, 
and may be void as a préférence under such section, regardless of the 
effect of the failure to record under the state law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. § 161.*] 
2. Bankeuptcy (§ 184*)— Pbbfebences— Tbansfees Requieed to be Recoeded 
— "Bequirement of Reqistbation." 

The statute of Nebraska (Comp. St. 1909, e. 32, 5 3647) providlng that 
every ehattel mortgage not aceompanied by Immédiate delivery and fol- 

*For other casés see same topic & § numbb:g in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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lowed by eontimied change of possession "shall be absolutely void as 
agahist the creditprs o£ the mortgagor, and as against subséquent pur- 
cliasers and mdrtgagees in good faith," unless it or a eopy is flled with 
the county elerk for reglstration, is a "requirement of registration," with- 
in the meaning of Bankr. Act July 1,. 1898. e. 541, § 60a, 30 Stat. 562 (11. 
S. Comp. St. 1901, p. 3445). as amended by Act Feb. 5, 1903, c. 487, § 13, 
82 Stat. 799 (U. S. Comp. St. Supp. 1909, p. 1314). 

lEd. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 275-277; 
Dec. Dig. § 184.*] 

Appeal from the District Court of the United States for the District 
of Nebraska. 

Suit in equity by Herman N. Mattley, trustée in bankruptcy of Wal- 
ter E. Parker, against John Giesler, administrator c. t. a. of the estaté 
of Joseph W. Wolfe, deceased. Decree (175 Fed. 619) for défendant, 
and complainant appeals. Reversed. 

John S. Bishop (R. S. Mockett and F. A. Peterson, on the brief), 
for appellant. 

J. M. Stewart (D. H. McClenahan, on the brief), for appellee. 

Before HOOK, Circuit Judge, and RINER and W. H. MUN- 
GER, District Judges. 

HOOK, Circuit Judge. A chattel mortgage on a stock of merchan- 
dise and fixtures in Nebraska, given eight months before the mort- 
gagor became bankrupt, was withheld from the records by the mort- 
gagee pursuant to agreement until two days before bankruptcy pro- 
ceedings were commenced. The mortgagee then filed the mortgage, 
took possession of the mortgaged property, and sold it. The mort- 
gagor was insolvent when the mortgage was filed, and the mortgagee 
had reasonable grounds for believing it, and that he would thereby se- 
cure a préférence. The trustée in bankruptcy sued the mortgagee for 
the value of the property, claiming the mortgage was fraudulent and 
void under the state law, and therefore so under section 67 of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3450]) ; also that the mortgagee secured a voidable préfér- 
ence under section 60. The trial court held against the trustée and 
dismissed his bill of complaint. Mattley v. Wolfe (D. C.) 175 Fed. 
619. The trustée appealed. 

[1] We need not consider the claim that the mortgage was fraudu- 
lent and void under the state law, tor we think the court erred in hold- 
ing there was no voidable préférence. By the amendment of 1903 
(Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 
1909, p. 1314]) there was added to section 60a of the bankruptcy act 
defining préférences the clause : 

"Where a préférence consists in a transfer, sueh period of four months shall 
not expire until four months after the date of the recording or registering of 
the transfer, if by law such recording or registering is required." 

In First Nat. Bank v. Connett, 73 C. C. A. 219, 142 Fed. 33, we held 
that the term "required" had référence to the character of the instru- 
ment of transfer, rather than to the particular persons who might or 

•For otlif'.r ot.ses see same topic & § numbek lu Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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might not be affecteil by the withholding of it from the records. Un- 
der the amended section an instrument of transfer required to be re- 
corded or registered speaks at the time the requiremeîit is comphed 
with, and not at the time of its exécution. A f aihire to record or reg- 
ister when required may entail a conséquence which does not resuit 
from the state law alone. A transfer, good as to the bankrupt and his 
gênerai creditors while not of record, may nevertheless be voidable as 
to the trustée, representing them, if the instrument be of a class re- 
quired to be recorded or registered. The amendment.was directed 
against secret Hens, and was intended to change the rule of the prior 
décisions upon that subject. This construction has been approved in 
EngHsh V. Ross (D. G.) 140 Fed. 630; Loeser v. Trust Co., 78 C. C. 
A. 597, 148 Fed. 975- i In re Reynolds, 153 Fed. 295; In re Beck- 
haus, 100 C. C. A. 561, 177 Fed. 14L It was held in the Connett Case 
that under the statute and décisions of the, courts of Missouri :the chat- 
tel mortgage in question was f raudulent and void as to creditors rep- 
resented by the trustée in bankruptcy. ; In that particular the case 
rested upon the law of Missouri, and is not pertinent hère. , But it was 
also held, irrespective of such invalidity, that the statute' of the stgte 
"required" the recording of chattel mortgages within the" intent of 
amended section 60a of the bankruptcy act, and that a voidable préfér- 
ence was obtained. ' '' ' 

[2] The mortgage hère, though given before, was hled within, the 
four mOnths preceding' the commencement of the bankruptcy' pro- 
ceedings ; and, the other conditions of a voidable préférence being 
présent, the remaining question is whèther the Nebraska statute re- 
quires such instruments to be reco'rded or registered.- It provides that 
every chattel mortgage, not accompanied. by immédiate delivery and 
followed by continued change of possession, "shall be absolutely void 
as against the creditors of the mortgagor, and as against subséquent 
purchasers arld mortgagees in good f aith,"' unless it or a true copy be 
filed with the county clerk, whose duty it is to make certain entrie$re- 
garding it ûpon the records of his office. Comp. St. 1909; c. 32, § 
3647. This is a requirement of registration within the meaning o'f 
the bankruptcy act, and it is none the less so though, the penalty for 
noncompliance is not invalidity as to everybody and for al! purppsés. 

About the time the mortgagee took possession he purchased an- 
other mortgage on the property; but, as the claim under it is subject 
to similar infirmities, it is disposed of by the conclusions above ex- 
pressed. We think there was a voidable préférence, and that the trus- 
tée was entitled to recover the; value of the mortgaged property and 
interest from the time it ^hould hâve been surrendered. . 

The decree is reversed, and the cause is remanded for a decree in 
conformity with this Opinion. 
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INTERNATIONAL HARVESTER CO. v. VOBORIL. 

(Cii-euit Court of Appeals, Elglith Circuit. April 24, 1911.) 
No. 3,449. 

1. CoxTRACTs (§ 95*) — Validity of Assekt— Duress. 

Duress. wlileli will avold a contract, niay be caused by tlireats of a 
criiuinal proseeution of a husband, wife, clilld, or otber near relative of 
tlie iJerson wbose action Is tliereby controlled, tliougli no crime lias been 
in fact committed or proseeution begun, if the eontracting party bas heeu 
so put In fear as to be deprived of the free will power essential to con- 
tractual capacity. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 431-^40 ; Dec. 
Dig. § 95.*] 

2. CoNTBACTS (§ 95*) — Validiiy of Absent— Evidence of Duhess. 

In determining tbe question of duress which vpill avoid a contract, sex, 
âge, State of liealth, famlly conditions, etc., may be eonsidered, wltb the 
other circurastances. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 431-440; Dec. 
Dig.. ^ 95.*] 

3., Evidence (§ 220*) — Witnbsses (§ 275*) — Cboss-Examination— Conduct 
Inconsistbnt witii Testimony. 

Where a défendant, sued on promissory notes which she had signed as 
guarantor for her husband, testitied to facts tendlng to establish the dé- 
fense that she signed under duress, questions intended to show that when 
the notes were presented at maturity défendant niade no claim of duress. 
but sought to obtain further time, were proper as cross-examinatlon, and 
tended to elicit compétent évidence. 

[Ed. Note. — For other cases, see Evidence. Cent. Dig. §§ 7T1-7S5 ; Dec. 
Dig. § 220;* Witnesses, Cent. Dig. §§ 924, 926, 967-975; Dec. Dig. § 275.*1 

In Error to the .Circuit Court of the United States for the District 
of Nebraska. 

Action at law by the International Harvester Company of America 
again'st Anna Voboril. Judgment for défendant, and plaintifï brings 
error. Reversed. 

John Lee Webster, for plaintifï in error. 
Charles H. Slama, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and RINER, District 
Judge. 

HOOK, Circuit Judge. In an action by the International Harvei'tor 
Company against Anna Voboril upon promissory notes given for ûclit- 
of her husband, her défense was that her signature was obtaine.l by 
duress, through threats by représentatives of the company that, un les- 
she signed, her husband would be arrested and imprisoned. /ihere 
was a verdict and judgment for the défendant, which the plaintiff de- 
sires reviewed. 

[1] As to plaintifif's motion for a directed verdict, it must be said 
there was sufficient proof of the threats for the considération of the 
jury. It is not our province to weigh conflicting évidence, or to con- 
sider inconsistencies in the testimony of witnesses. It is contended, 
however, that, even if the threats were made, they could not in law 

•For other cbsos see same topic & § nùmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hâve caused duress, because defendant's husband had committed no 
offense, there was no officer present'to make an arrest, and no war- 
rant had been issued or proceeding commenced against him. The 
contention is untenable. Duress may be caused by threats of a crim- 
inal prosecution of a husband, wife, child, or other near relative of 
the person whose action is thereby controlled, though no crime bas in 
fact been committed or prosecution begun. If the contracting party 
has been so put in fear as to be deprived of the free will power essen- 
tial to contractual capacity, the transaction thereby induced may be 
avoided. A vahd contract imphes mutual voluntary assent of the par- 
ties; and if one of them overcomes the mind and will of the other 
by moral compulsion, and So obtains his concurrence, though the form 
and shell of a contract exist the very essence of it is wanting. 

[2] Susceptibility to cOercive influence is not uniform, and, in de- 
termining the question pf duress, sex, âge, state of health, family 
conditions, etc., may be considered with the other circumstances. In 
the case at bar the plaintifï had no claim against the défendant. The 
debtor was her husband, who had failed in business. Primarily she 
was neither legally nor morally responsible. The représentatives of 
the plaintifï sought to obtain her guaranty of his obligations and to 
bind her separate estate for their payment. She was of Bohemian 
extraction and apparently ignorant of business aflfairs. She was the 
mother of sCven children, the eldest of whom was 14 years of âge, 
and waspregnânt with an eighth. We must assume from the verdict 
and évidence that threats were made to hâve her husband arrested and 
jailed unless she signed and guaranteed the notes, and we cannot say 
as matter of law they were insufficient under the circumstances to de- 
prive her of that freedom of will essential to voluntary action. Ail 
men appreciate how susceptible the mind o|, a wife and mother is to 
such influences, and how ^hè may be coerced to give up her property 
when the liberty of husband and father is believed to be at stake. It 
should be mentioned in this connection that the court excluded some 
of the testimony as to the condition of défendant and the state she 
was put in by the threats, which should hâve been admitted. It bore 
upon the vital feature of the défense. 

[3] The défendant having testified in her own behalf that the 
threats were made, and also to their effect upon her at the time, the 
plaintifï sought to show on cross-examination that when the notes 
matured, about three months after they were signed, and she was 
asked to pay them, she made no claim of duress but said instead that 
she could not pay until she could borrow the money or sell some of 
her property. Upon objection of defendant's counsel, the trial court 
excluded the évidence. We think it should hâve been received. It 
was clearly within the scope of proper cross-examination, as it af- 
fected the truthfulness of her assertions ; and, as there was much 
conflict in the évidence upon the subject, its exclusion was manifestly 
prejudicial. The gênerai rule is that the failure of a person to assert 
a fact, when it would hâve been in the natural, ordinary course for 
him to assert it, is évidence tending to show the non-existence of the 
fact. In Corser v. Paul, 41 N. H. 24, 77 Am. Dec. 753, the failure 



OHEI8TOFHEB8EN V. DONALD S. S. CO. 975 

of défendant, upon seeing a note presented for payment, upon which 
his name appeared as a maker, to déclare the signature a forgery, was 
held évidence of its genuineness. Such évidence, however, is to be 
received with caution; but, when received, its weight is for the jury, 
and as to that much dépends upon how provocative the situation was 
to speech — how significant the silence. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



CHRISTOPHER.SEX v. DONALD S. S. CO. 

THE AURORA. 

(Circuit Court of Appeals, Second Circuit. May 18, 1911.) 

Shipping (§ 40*) — Construction of Chabtek Pabtt— Disciiarging Beeth. 
A tinie charter party provided that the vessel should discharge where 
the charterer should direct, provided she could always safely lie afloat 
at any time of tide, "except as provided belov»'" ; the latter words belng 
written in the printed form. Then foUowed provisions that the steamer 
niight be required to discharge in a mud herth at speclfied ports, and 
mlght be employed to and from certain ports, at some of which there 
was no place where she could discharge and lie afloat at ail tlmes of 
tlde. She was sent with the master's consent to a port not speclfied, but 
where she could only discharge In a mud berth. Held, that the printed 
provision for dlseharglng only where she could always lie afloat was 
waived, at least at the latter port, and that her refusai to discharge 
there in a mud berth was a breach of the contract. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. | 40.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Anders Christophersen, master of the steamer 
Aùrora, against the Donald Steamship Company, with cross-libel 
against the Aurora. Decree (175 Fed. 1002) for cross-libelant, and 
libelant appeals. Affirmed. 

J. Parker Kirlin and Charles R. Hickox, for appellant. 
Hunt, Hill & Betts (Geo. Whitefield Betts, Jr., and William H. 
Peck, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges 

WARD, Circuit Judge. The master of the Norwegian steamer Au- 
rora filed this libel for balance of charter hire and the time charterer 
a cross-libel to recover damages caused by the master's refusai to dis- 
charge cargo at the Et. Lawrence wharf in the port of Amherst in 
the upper end of the Bay of Fundy. The cargo was subsequently 
discharged at St. John. The District Judge decided the causes in fa- 
vor of the charterer, and the parties having stipulated that the amount 
of the extra expenses incurred by the charterer, less any amount due 
for charter hire and overtime of crew was $2,400, the libel of the mas- 
ter was dismissed, with costs, and a decree for $2,400, with costs, 
entered in favor of the cross-libelant. The master took an appeal 
from each decree. 

•For other cases see same topic & i numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The cause turned tipon the question whether the master rightfully 
refused to discharge his cargo of pig iron and lumbèr from Jackson- 
ville, Fia., to the port of Amherst in a mud berth; that is, one in 
which the steamer would lie aground at low tide at the Ft. Lawrence 
wharf. 

The charter party was for two months between safe ports and con- 
tained the foUowing material clauèes'': 

"S. That the cargo or cargoes to be laden and/or dlscharged in any doek or 
at any wharf or place that the charterers or theii- agents may direct, pro- 
vided the steamer eau always safely lie ailoat at any time of tide except us 
provided below." 

The latter four words were written and referred to the following 
written clauses : 

"20. It is understood that steamer Is to load at Hillsboro in the same unul 
berth as steamer Nora." 

"29. It is also understood that ehartererë hâve privilège of loading steam- 
er at a mud 'berth at Windsor pro\*idIng it is safe to do so. It isunderstond 
that stéarùer' to bé etnpipyed intheplaster trade between Hillsboro and noith 
of Hatteras ports; or any safe trade, and in case steaiuer discharges at Now- 
ark Plaster Co.'s Wharf 'at Kewiit'k, N. J., that steamer wlll discharge agroiaid 
at lo\V fide same as othér véssels. 

"At Newtoii Creek steamer to dischAr^e at a perfectly safë mud berth. It 
is understcJod charterers hâve the privilège of loading steamer at any pl.-ister 
port where she can safely load in intid' berth. 

"At New Haven steamer to discharge at a perfectly safe mud berth if nec- 
essary." 

It is true that.upon a literal construction of the foregoing provi- 
sions the steamer could not be required to discharge at any mud. berth 
in the Bay oî'Fundy. This construction, however, cannot be adopted, 
because there are no other berths, at least in the upper bay, where 
Hillsboro is, 'to and from which port the charter party recites the 
steàrner was to trade, nor in the port of Amherst, where she v.'as to 
deliver the cargo in question. The parties cannot hâve intended that 
she should make her return voyages to Hillsboro in ballast, or should 
deliver this cargo in a berth where shè Could always lie afloat, because 
they knew there was no such berth at Amherst. 

The case présents the ordinary collision between printed and writ- 
ten clauses, in commercial documents, especially where the latter are 
inartificially drawn. The master must be held to hâve waived, at 
least on this voyage, his right to discharge in a berth where the steamer 
could always lie afloat. And if it were not so held he could not avail 
of the objection in this court for the first time, not having set it up 
in his answer to the cross-libel, nor in his proof s at the trial, nor in 
his assignments of error. He was entirely willing to discharge in 
mud at another wharf a little further up the river and his objection 
to the berth at the Ft. Lawrence wharf was solely that it and its ap- 
proaches were not safe for his steamer. Though he acted in entire 
good faith, the District Judge found as a fact that he was vvrong and 
in this conclusion we concur. 

Decrees affirmed, with interest and costs. 
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A. LESCHEN & SONS ROPE 00. v. ATXEN et al. 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1911.) 

No. 1,753. 

Mines and Minerals (§ 104*)— Mising Corporations— Liability op Stock- 
iiOLDERS — Colorado St.mutes. 

Under Mills' Ann. St. C^-lo. §§ 581-583, niining cori)orations are au- 
thorized to issue and sell stock for less than its par value, and also to 
make it nonassessable, and a person dealing with such a corporation 
Is chargealble with knowledge that the nominal value of Its stock does 
not neeessarily represent actual capital paid in, and cannot as a creditor 
hold stockliolders individually liable as for unpaid subscriptions for tlie 
différence between the face value of their stock and the amount for 
which it was issued. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 228 ; 
Dec. Dig. § 104.*] 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Suit inequity by A. Leschen & Sons Rope Company against Gran- 
viUe G. Allen and others. Decree for défendants, and complainant 
appeals. Affirmed. 

The appeal is from a decree dismissing appellant's bill for want of equity. 

The bill was by appellant, a Missouri corporation, against appellees, Indi- 
ana stockliolders in the Tobasco Gold Mining & Milling Company, a Colorado 
corporation. Subsequently the Mining & Milling Company interveued and 
l)ecame. à pai:ty to the appeal. 

Thè billis on hehalf of appellant and ail other unsatisfied creditors of the 
Mining Company ; the appellant being a judgmeut creditor of the Mining 
CompanJ', upon whose .iudguient exécution had been returned nulla bona. 
The right Of recovery Is based upon the fact that the stock in the Mining 
Companjf was issued to appellees without full payment of the par value 
tliereof-^the prayer being to eompel them to pay the unpaid portion. 

The Mining and Milling Company was organized under the laws of Colo- 
rado In 1898,. with a capital stock of pne million dollars, divided into one 
million shares of $1.00 each. Of this, 300,000 shares were issued to the or- 
ganizers in payment of property. The remaining shares were sold by the 
Mining Company at such prices below par as, from time to time, were ordered 
by the Board of Directors — such prices ranging from one cent to twenty-five 
cents a share. The certiflcates of stock bore on their face the statement that 
they were "full paid and non-assessable," the Master flnding that when the 
stock was sold at one cent per share, it was considered by the directors not 
to be worth any more than that amount, and when sold at prices ranging 
from flve cents to twenty-five cents a share, was considered by the directors 
to be worth at that time the price.s obtained. 

The ohject of the corporation was to carry on a gênerai mining and milling 
business ; the articles of incorporation providing that the capital stock 
should be "fully paid and non-assessable." No subscription contract, other 
than as above steted, is in the record. 

Appellant's judgment was upon a contract with the Mining Company re- 
specting the érection of a %yire rope tramway to constitute a part of its 
l)lant. The Master's report finds that: 

"It seems évident John A. Leschen (vice-president and manager of appel- 
lant) could not hâve received the information which he did reçoive on March 
IT, 1902 (before and at the making of the contract upon which the judgment 
is based), and the day previous, without receiving the further information 
that the stock of the Tobasco Gold Mining and Milling Company had alway.s 

*For other cases see same topic & § number in Dec. & 3in. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 62 
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been sold below par, and I therefore flnd that he did hâve such knowledge 
and that his knowledge was the knowledge of the complainant In this case." 

The Constitution of Colorado provides as foUows: 

"No corppration shall issue stock or bonds except for labor done, services 
performéd, or money or property actually received, and ail fictitious increase 
of stock or indebtedness shall be void." 

The statutes of Colorado, relating to the organization and government of 
corporations generally, are as folio wa: 

"486. Liabillty of Stoekholders to Amount of Unpaid Stock. E^ch stock- 
holder shall be llable for the debts of the corporation to the extent of the 
amouDt that may be unpaid upon the stock held by hlm, to be collected in 
the inaniïer herein provided. Whenever any action Is brought to recover any 
indebtedness agalnst the corporation, it shall be compétent to proceed against 
any one or more stoekholders at the same tlme, to the extent of the balance 
unpaid by such stoekholders upon the stock owned by them respectively, 
whether Called in or not, as in cases of garnishment." 

"487. Certlflcate of Président and Directors of Stock Pald in — Record. 
The président and a loajorlty of the directors or trustées, after the payment 
of the last instalment of the capital stock so flxed and limited by the Com- 
pany, shall make a certlflcate statlng the amount of the capital stock so flxed 
and pald in, whlch certlflcate shall be signed and swom to by the président 
and a majority of the directors or trustées, and they shall record the same 
in the ofiBce of the secretary of state, and a copy in the office of the recorder 
of deeds of the county whereln the business of said eompany is carried on." 

"489. Assessments Levied Pro Kata. Ali assessments or Instalments of the 
stock of any stock corporation, shall be levied by the directors or trustées in 
accordance with the provisions of the by-laws, except as herelnafter provided, 
but any assessments or Instalments required to be pald shall be levied pro 
rata upon ail shares of such stock, except as herelnafter provided." 

"490. Stock Issued for Property — Reports of. The directors or trustées of 
any corporation may purchase mines, manufactories, and other property nec- 
essary for their business, and Issue stock to the amount of the value thereof 
in payment therefor ; and thè stock so Issued shall be declared and taken to 
be fully paid stock and not llable to any further calls or assessments, except 
as hereinafter provided; nelther shall the stoekholders thereof be llable to 
any further payments, uiider the provisions of section eleven (11) of this act, 
but in ail statements and reports of the eompany, this stock shall not be 
stated or reported as being Issued for cash paid into the eompany, but shall 
be reported in this respect according to the faets." 

"491. Annual Report, Sixty Days before Birst of January. — Penalty. Ev- 
ery such corporation shall annually, within sixty days from the first day of 
.January, make a report, whlch shall state the amount of its capital stock 
and the proportion actually paid in, and the amount of exlsting debts; whlch 
report shall be signed by the président and shall be verlfled by the oath of 
the président or secretary of said eompany, under its corporate seal, and 
flled in the office of the recorder of deeds of the county where the business 
of the eompany Shall be carried on. And if any such corporation shall fall 
so to do, uuless the capital stock of such corporation has been fully pald in 
and a certiflc?ate made and flled as provided in section 12 of this act, ail the 
directors or trustées of the eompany shall be jointly and severally llable for 
ail the debts of the eompany that shall be contràcted during the year next 
preceding the timè when such rejport should by this section hâve been made 
and flled, and until such report shall be made." 

"497. Ftarfeiture of Company— Causes — Default — Uabillty of Stoekholders 
— Action. If any corporation, or its authorlzed agent, shall do any act which 
shall subjeet it to a forfeiture Of its charter or corporate powers, or shall 
allow any exécution or decree of any court of record for a payjnent of money, 
after demand made by the offlcer, to be returned 'no property found,' or to 
remain unsatlsfled for ten days after such demand, or shall dissolve or cease 
doing business, leavlng debts unpaid, sults in equity may be brought against 
ail iiersons who were stoekholders at the time, or llable in any way for the 
debts of the corporation, by joining the corporation In such suit, and eaeh 
stockholder may be required to pay such debts or liabilitles to the extent of 
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the unpalcl portion of his stock, and courts of equity shall bave full power, 
on good cause shown, to dissolve or close up the business o( any corporation, 
to appoint a receiver therefor, who shall hâve authority by the name of the 
receiver of sueh corporation (giving the name) to sue in ail courts, and to do 
ail things necessary to closlng up its afCairs as commanded by the decree of 
the court." 

Under the subdivision of "Mining Companies," the statutes of Colorado 
provide: 

"581. What Certificate must State — Stock Assessable — Non-assessable. 
Any ore reducing, mlnhig or tunneling cqmpany, organized under the provi- 
sions of thls act, shall bave the power to acquire by purchase or otherwise, 
mining property, and work, mine, tunnel and develop the same, erect neces- 
sary buildings, mills, machinery and appliances, and purchase materials for 
the proper working thereof, and do any and ail things necessary and requi- 
site to carry Into efïect the objects for whlch they may be formed, as named 
in thelr certlflcate of organizatlon. The certificate of Incorporation of any 
such Company, In addition to the other niatters requîred in this act to be 
stated therein, shall contain a statement that the stock of such company is 
either assessable or non-assessable, and each certificate of stock issued by 
any such company shall hâve plainly printed on the face thereof the word 
'assessable' or 'non-assessable' as the case may be." 

"582. FuU Pald Stock— Stock Assessable or Non-assessable. Any mining 
company organized under the provisions of this act, may, for the purpose of 
purchaslng mining property, and provlding a capital for carrying on the 
business of the company, Issue full paid stock in payments of the same, whlch 
shall be non-assessable, until the balance or whole amount of the capital 
stock shall hâve been assessed to the par value thereof and fully paid, after 
vfhich the stock shall be equaJly and ratably liable to assessinent for the op- 
érations of the company, Provided, however, any company may issue ail Its 
stock assessable or non-assessable, but no company shall issue both assessable 
and non-assessable stock, except as provided in this section." 

"583. Assessments — Limlt — Meeting of Stockholders — Notice. The board 
of directors of any such company may make assessments upon the assessable 
stock of the company, but no single assessment shall exceed flve per cent, of 
the par value of said stock, and no such assessment shall be levied oftener 
than once in three months. When the board of directors shall deem It neces- 
sary that assessments be made en» aforesaid, they shall call a meeting of the 
stockholders to be held at the principal office of the company, not less than 
thirty days from the publication of such call ; notice of such meeting shall be 
signed by the président or secretary of the company, and shall state the ob- 
ject of such meeting and the time and place where the same will be held, and 
the same shall be published In .some newspaper in the eounty where the opéra- 
tions of such company are carried on, If there be one, once each week for four 
consécutive weeks, and also In some daily paper of gênerai circulation at the 
place where the principal office of sueh company Is located. If there be one, 
each day for thirty days ; the last publication to be at least ten days before 
the time appointed for such meeting, and If there be no daily paper In the 
place where the principal office of the company is located, then the same shall 
be published In a weekly paper, If there be one, once each week for four con- 
secvitlve weéks before the time for such meeting, and notice shall be person- 
ally served upon each stockholder, or in lieu of personal service, notice of 
such meeting shall be malled to each stockholder, at his last known place of 
résidence; and If at such meeting, the stockholders represeiiting a majorlty 
of the stock shall vote in favor thereof, the directors or trustées shall make 
the assessments. Provided, that no assessment or assessments so authorized, 
or any part thereof, as provided for in this section, shall be due and payable 
In less than thirty days from the date of such assessment." 

Further facts are stated in the opinion. 

Morris M. Townley, for appellant, 
Addison C. Harris, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion : 

Mining enterprises are essentially différent from business enter- 
prises generally. In a mining enterprise, initially, the visible asset 
usually is a Httie tract of ground staked out, and worth nothing ex- 
cept for what may be found underneath. What may be found under- 
neath is a prospect only; so that the mining enterprise that begins 
witli such a tract of ground is, to a large degree, a legalized gamble — 
légal and laudable because it is the only way in which useful minerais 
can be brought to the uses of civilization. 

As the enterprise is différent from enterprises generally, so its 
financing niust be différent. Those who take the largest chances are 
those in initially; they are, therefore, entitled to the largest reward 
in case the prospect materializes. Those who corne in when ore is 
reached, its extent and paying qualities still uncertain, take a lesser 
chance;' they are entitled, therefore, to a lesser reward. And those 
who corne in when the quaiitity and quality of the ore is substatitially 
apparent, take a still lesser chance — a chance more nearly measured 
by business véntures generally— ànd are therefore entitled to a still 
smaller reward ,upon the ,money advanced. The whole business of 
mining enterprise is compelled to accommodate itself to thèse prac- 
tical considérations. Gf Bourse the mine, as an investment enterprise, 
continues to vary from time to time, which of ten makes it necessary 
that during its \yhole history there should be pliability in the method 
of raising money to finance it. 

TheSe practical considérations, and the pliability of financing to 
meet them, can be met either by allowingthe more spéculative issues 
of stock to be made at less than par and non-assessable (for non-as- 
sessability in that case would be essential), increasing the price as the 
spéculative feature of the enterprise disappears, or by issuing the 
stock initially at par, increasing the price to figures beyond par as the 
enterprise proceeds. But which method shall be used, is a matter of 
policy for each State to décide for itself. 

That Colorado differentiates between the incorporation of enter- 
prises of this kind and gênerai enterprises, clearly appears from its 
statutes. By the laws of that State, mining companies are put upon 
a basis distinctively their own. Whatever interprétation, therefore, 
is to be put upon the Colorado law respecting corporations generally, 
as to their stock being fully paid, either in cash or property, the value 
of which has been fixed in good faith, and whatever rights remain to 
creditors of such corporations when their stock has net been fully 
paid, is not determinative of the same questions in Colorado mining 
companies. The policy of Colorado, as expressed in its statutes, re- 
specting mining companies, must be derived from the interprétation 
of the statutes that relate to such companies only. 

The statutes hereinbefore set out clearly show that the policy of 
Colorado, respecting mining companies, contemplâtes corporations (a) 
issuing "full paid" stock but assessable ; or (b) "full paid" stock non- 
assessable; or (c) "full paid" stock, part of which should be non- 
assessable until the other part had been fully assessed up to its par 
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-value. Now this carries with it, it seems to us, the piirpose that the 
■'full paid" stock, whether assessable or non-assessable, or partly as- 
sessable and partly non-assessable, shall be less than par— in other- 
words that that is the alternative method of financing above indicated, 
that Colorado, has adopted-î-rfor there is nothing in the Colorado statu tes 
that provides for, permits, or in any way looks to assessability of 
stock paid up to par; and it is only in the light of this interprétation 
that any meaning can be placed upon the provision for stock, part 
of whiclï is non-asséssable "until the balance orwhole amount of the 
capital stock shall hâve been assessed to the par value thereof and 
fully pâid," as provided in section 582. And that this means "assess- 
able" or "non-assessable" in the sensé of f ull final payment, as distin- 
guished from merely the method whereby corporations generally ob- 
.tain eventual full payment; oi:-their stock, is evidehced by the fact that 
it is only in mining corporations that there is any provision that "any 
Company may issue ail its stock assessable or non-assessable," or that 
the certificates of stock "shall havg plainly printed on the face thereof 
assessable or non-assessable"— provisions wholly inapplicable to as- 
sessment as a mère method of eventual full payment. No other in- 
terprétation of the Colorado statutes, relating to mining companies, 
seems to us to be open ; and in the absence of interprétation by the 
Colorado courts of last resort (no Colorado décision of any kind upon 
this point has been called to our attention), we adopt this interpréta- 
tion. 

The appellant was dealing with a mining corporation thus organ- 
ized. Whether the appellant had notice or not (the Master finds that 
it had notice) that the stock issued to the appellee stockholders had 
been issued ât less than par, seems of little conséquence, for appel- 
lant did hâve notice of the laws of Colorado authorizing non-assessa- 
ble mining stock (the corporation was a Colorado corporation), and 
that the stock issued to thèse stockholders was of that character. 
There is no room, therefore, for applying to appellant the doctrine 
that a créditer, dealing with a corporation, has a right to rely upon 
the assumption that the nominal capital stock of the Company ex- 
presses the amoimt paid in in property or othervi'ise; appellant was 
bound to know that, under the law, par value need not be paid in 
where the stock was made on its face, and by the charter of the Com- 
pany, non-assessable: This view of this case takes it out of the rules 
laid down in Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 
L. Ed. 227; Richardson v. Green, 133 U. S. 30, 10 Sup. Ct. 280, 33 
L. Ed. 516; and ScoviU v. Thayer, 105 U. S. 143, 26 L. Ed. 968, and 
the other cases cited by appellant's counsel, for those cases were in- 
terprétative of statutes entirely différent from this Colorado statute 
relating to mining companies. The Kentucky statute, for instance, in 
Handley v. Stutz, provided that nothing in the act conferring corpo- 
rate franchises "shall exempt the stockholders of any corporation 
from individual liability to the amount of the unpaid instalments on 
Stock owned by them." "The stock of a corporation" says the Court 
(the Court was speaking of the Kentucky corporation) "is supposed 
to stand in the place of actual property of substantial value, and as 
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being a convenient method of repfesentïng the interest of each stock- 
holder in such property, and to the extent to which it fails to repre- 
sent such value it is either a déception and fraud upon the public, or 
an évidence that the original value of the corporate property has be- 
come depreciated. The market value of such shares rises with an in- 
crease; in the value of the corporate assets, and falls in case of loss 
or misfortune, whereby the value of such assets is impaired. And the 
increase bi value of such stock is taken to represent either an appré- 
ciation in value of the company's property beyond the par value of the 
original shares, or so mueh money paid to the corporation as is rep- 
resented by such shares." This language is wholly inapplicable to a 
mining venture, as contèmplated by the Colorado laws relating tp 
rhining corporations; and it makes unessential, also, the principle un- 
derlying the cases thus cited "that the capital stock of a corporation, 
when it becomes insolvent, is in lawi assets of the corporation to be 
approprfated to the payment of its dehts." For unless there is some- 
thing due from thèse appellee stockholders uppn their capital stock, 
under the Colorado statutes, there is no occasion for the application 
of this principle. 
The decree appealed from is affirmed. 



ELLET-KENDALL SHOE CO. v. WARD. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 24, 1911.J 

No. 3,467. 

1. Sales (§ 43*) — Remédies of Selleb — Feaudulknt Eepbesentations — 

RiGiiT OF Rescission. 

A sale induced by falSe and fraudulent représentations made by the 
purchaser may be reseinded, r^ardless of whether tie dld or did not 
Intend to pay. 

[Ed. Note. — ^For other cases, see Sales, Dec. Dig. S 43.*] 

2. Bankeuptcy (§ 303*) — Right of Selleb to Eeclaim Goods — Fraudulent 

Représentations. 

Evidence consldered, and held not to entitle a créditer to reclalm 
goods, after the bankmptcy of the purchaser, on the ground that the sale 
was Induced by a false and fraudulent flnancial statement by the bank- 
rupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 303.*] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma. 

In the matterof B. E. Lovin, bankrupt. Proceeding by the Ellet- 
Kendall Shoe Company to reclairh goods. Order denying pétition, and 
claimant appeals. AfRrmed. 

E. S. Ellis (A. C. Markley and Frank W. Yale, on the brief), for 
appellant. 

Tom D. McKeown, I. M. King, and H. West, for appellee. 

Before HOOK, Circuit Judge, and RINER and W. H. MUNGER, 
District Judges. 

•For other eues see eame toplc & { nvmbsb lu Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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HOOK, Circuit Judge. This was a proceeding by the EIlet-Kendall 
Shoe Company to reclaim from the trustée in bankruptcy some goods 
sold the bankrupt as on a false and fraudulent financial statement on 
which it relied. The référée heard the évidence, made findings, and 
decided against the claimant. The District Court afifîrmed the findings 
and order and the cause was brought hère on appeal. 

[1] The référée fell into an error in holding that, to constitute a 
fraud authorizing rescission of a sale, the financial statement by the 
bankrupt must hâve been with intent not to pay. The rule is broader. 
True, when a purchaser buys with intent not to pay, the sale may 
be rescinded; but it may also be rescinded, regardless of bis intent 
about paying, if induced by bis false and fraudulent représentations. 
The référée, however, found from the évidence that the statement 
made by the bankrupt was not false and fraudulent ; also that the 
intent not to pay was lacking. Therefore, if his findings were right, 
so was his final conclusion. As already observed, the District Court 
affirmed the findings, and when so supported they should not, under 
the well-settled practice, be disturbed unless clearly erroneous. 

[2] The évidence fairly shows the financial statement was incomplète, 
rather than false and fraudulent, and that the salesman of the claimant 
was responsible for its incompleteness ; also that the bankrupt was not 
conscious of the omission. After the salesman had taken an order for 
goods, he produced a printed form containing about 40 subjects or mat- 
ters concerning which his principal, the claimant, desired informa- 
tion. Instead of submitting it to the bankrupt to act on in his own 
way, the salesman read questions and the bankrupt gave answers. 
There was omitted from the liabilities an indebtedness on outstanding 
notes aggregating $1,950, given by the bankrupt in purchase of the 
interest of a former partner in the business. Had this indebtedness 
been specified, it would hâve shown the liabilities to hâve been about 
60 per cent, of the nonexempt assets. The statement produced in évi- 
dence shows no answers to the questions which would naturally hâve 
elicited information of the omissions. The answer spaces were left 
blank. The salesman testified that he asked the questions shown on 
the form ; but, as he was in a hurry, he did not put down ail the an- 
swers. On the other hand, the bankrupt testified he truthfully an- 
swered every question asked, that he had no reason to conceal any- 
thing, and that the notes to his former partner never occurred to his 
mind. He examined the statement after the salesman had finished, 
and signed it; but under the circumstances his attention would natu- 
rally be confined to those matters marked by the salesman's writing. 
It may be noted in this connection that the column of liabilities was 
not totaled. The indebtedness for merchandise was stated in détail 
and in the aggregate; but notes for the purchase of a partner's inter- 
est, doubtless embracing other things besides merchandise, would not 
ordinarily belong under that head. The subséquent conduct of the 
bankrupt fully accords with his honesty and good faith. The goods 
ordered when the financial statement was given were paid for in due 
course. Those in controversy were ordered six months or more after- 
wards, and later the bankrupt tried to countermand the order because 
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of the effect of bad crop conditions upon his business ; but the claîm- 
ant persuaded him to stand to it. 

We think this case is wholly devoid of any fraudulent feature. and 
that the order of the District Court should be affirmed. 



RAND, McXALLY & CO. v. EXCTIAKGE SCRIP-BOOK CO. 

(Circuit Court of Appeals, Seventh Circuit. Januury 10, 1911. lleliearing 
Denied April 11, 1911.) 

No. 1,718. 

Patents (§ 328*)^— Vàlidity and Infeingement— Excwanoe Sckip-Books. 

The Kiclitirdson and Langston patent, No. 609,489, for a s^crip-boolv con- 
taining a serie.s of coupons to be detaclied and exclianged for passage- 
tickets, tlie essential feature of which is tliat tlie u^iits are expressed iu 
money ins.teàd of in miles, as in ordinai'y mlleage tickets, wliicb adapts 
tliem to more con^'enient use ou transiiortation lines having différent 
rates, discloses patentable Invention, and is valid; also hcld iufringed. 

Carpenter, District Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in eqtîity.bylhe Exchange Scrip-Book Company against Rand, 
McNally & Ço. Decree for complainant, and Refendant appeals. 
Affirmed. 

The appeal is from a decree enjoining apiJellants froni iufringing claim 4, 
of letters patent No. 009,489, issued March 5, 1901, to appellee, on the appli- 
cation of Joseph Richardson and George D. Langston, for certain iniprove- 
ments In Railïfay Ticketsl Claim 4 of the patent is as follows: 

"4. A scrip-book having as intégral parts thereof a strip or séries of cou- 
pons to be detacbed and exchauged. at ticlset-offices for passage-tickets, cer- 
tlflcates or stub.s having, appropriately-designated spaces to reçoive descrip- 
tions of such tickets respectively and the signatures of successive conductors 
honoring eaeh ticket, and ownership certificjites having appropriately-desig- 
nated siiaces for successive, signatures of the passenger in the présence of the 
respective conductors, the several parts being mutualiy identified by identical 
marks such as numbers." 
Other patents cited are the foliowiug: 

No. 163,7.S2, L. Brush, May 25, 1875. 

No. 304,529, C. J. Knapp, Sept- 2, 1884. 

No. 3-12,941, W. A. Thrall, June 1, 1886. 

No. 409,203, L. I>. Heusnér, Aug. 20, 1889. 

No. 473,592, W. B. Shattue, April 26, 1892. 

No. 590,051, C. N. Souther, Sept. 28. 1897. 

No. 617,205, W. A. Thrall, Jan. 3, 1899. 
Further facts are stated in the opinion. 

L. M. Hopkins, for appeliant. 
Samuel W. Banning, for appellee. 

Before GROSSCUP andSEAMAN, Circuit Judges, and CAR- 
PENTER, District Judge. 

GROSSCUP, Circuit Judge, delivered the opinion. 
Apart from the main idea of the patentées, that the unit in their 
patented ticket should be expressed in money instead of miles, we do 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



RAND, M'NALLT & 00. V. EXCHANGK 8CBIP-BOOK CO. 985 

not see anything in the patent that the défendants hâve inf ringed ; for 
whether the physical différences, introduced by the patentées, are 
patentable invention or not, tliey are so narrow, and make the patent 
so limited, that the alleged infringing device (difïering also in form) 
does not seem to us to be included. 

Does the adaptation of this new ticket to a unit, based on money 
instead of miles, make it patentable invention? Originally, mileage 
tickets were confined, by the railroads, to the roads issuing them ; but 
in the course of growing needs for wider transportation facilities, the 
railroads adopted interchangeable mileage tickets. Thèse mileage 
tickets were good upon différent roads, and on their face showed, 
without calculation (where the mileage rate was the same), what both 
the traveler and the carrier were entitled to. But when the mileage 
rate differed with the differing carriers, the matter was différent. The 
ticket hère patented, is the first character of ticket that can be made 
interchangeable between any and ail carriers without the necessity of 
calculation by the passenger or the carrier, irrespective of what the 
rate may be. This différence, between the mileage form of ticket 
and the patented ticket in question, can be brought out best, perhaps, 
by an illustration. 

Suppose a traveler bas a ticket, good from Chicago to Milwaukee 
and interchangeable between the steamship and the railroad lines, but 
the amount of transportation it is good for is expressed on the face 
of the ticket in miles. If such ticket be purchased on the basis of the 
railroad rate, and he takes it to the railroad office, eighty-five coupons, 
representing $1.70 initial investment, will be taken out, which repre- 
sents, without calculation on either his part or that of the carrier, 
what he ought to give up for this particular passage. But if he takes 
it to the steamship office, whose rate between the two points is $1.00 
instead of $1.70, it will require calculation, both upon his part and 
that of the agent of the steamship company, to détermine how many 
mileage coupons shall be taken out; for how is he to translate the 
cost of this trip by steamer into miles, so as to enable him to déter- 
mine the number of mileage coupons to be detached, except by a cal- 
culation, which may be easy or may be difficult, according to his ex- 
périence or expertness in figures? 

With this patented ticket, however, a traveler from Chicago to Mil- 
waukee can sélect either the railway or the steamship line as his car- 
rier, and, without making any calculation upon the différence in basis 
of rates, utilize the ticket for his transportation. The rate by rail is 
$1.70 — the conductor simply takes out 170 coupons, the scrip-strip 
unit being one cent. The rate by water is $1.00 — the collector or 
]mrser simply takes out 100 coupons, Without any change, the ticket 
answers for both rates; irrespective of mileage, or whether the rate 
is calculated on the railroad or the steamship basis. It is "scrip," a 
médium of exchange, or a letter of crédit, good with each character 
of carrier that, for the given number of miles he wishes to go, will 
carry him for a certain sum of money. In this respect it is différent 
from the Thrall mileage book and from ail preceding m.ileage books, 
though they were similar in outward form; and it is on this account 
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that this ticket has befin put into use on thirty-nine différent truns- 
portation companies, including railroadj steamship and stage coach 
lines, and the like, irrespective of how \yidely the mileage rate dif- 
f ered. True, in the Thrall and other mileage books, as in this ticket, 
there is a continuons strip of ribbon, divided into a séries of consecu- 
tively numbered parallel spaces, arranged with folds within the cover, 
and designed to be detached in any desired portions upon the num- 
bered lines separating the spaces. l'rue, also, that upon an order from 
headquarters, the différent railroad, steamghip or stage coach offices 
might treat each space, in the Thrall or other mileage books, as so 
much money instead of so many miles, varying according to the mile- 
age rates on each. But this would mean thî^t the whole ticket should 
be thrown away and another substituted, for twenty dollars divided 
into one cent coupons would be twice as large a ticket as a mileage 
ticket worth twenty dollars, at a two-cent rate, and two and a half times 
larger where.the rate is three, cents. In other words, the old ticket 
is thrown away and this, patented ticket substituted ; unless, of course, 
as already stated, it was left to both the carrier and traveler to make 
the calculation necessary to translate the mijeage tickets, as they now 
stand, in money cost. The ticket in question hère avoids ail such ne- 
cessity for calculation by adopting a standard, expressed on the face 
of the ticket, that indicates to both carrier and traveler, without calcu- 
lation, just what each one.is entitled to. 

Unquestionably, the idea embodied in this ticket is: a happy one. 
Possibly it has followed naturally, and without the employment of 
inventive thought, the wider use of interchangeable tickets. Possibly 
the wider use of interchangeable tickets has followed the embodiment 
of this idea. Which is cause and which is effect, and to what ex- 
tent one is cause and the other is effect, we hâve no means of de- 
termining. The record does not help us on that inquiry. AU that 
we know is, that it was not used before appellee's patent, and that 
it has been followed by the widest use. This, it seems to us, implies 
that the conception of this ticket, at least, helped to bring about the 
idea of a wide interchangeable use. There is no ground, under such 
circumstances, for saying that the concept is necessarily obvious. It 
is equally probable that it was this new concept that made the wider 
use of interchangeable tickets cqmmercially obvious. 

Nor do we.think that this patented concept is nothing more than 
a business method., Its use is a part of a business method. The 
ticket patented, is not a method at ail, but a physical tangible facility, 
without which the method would hâve been impracticable, and with 
which it is practicable. And this is the status of thousands of like 
facilities that, once designed and put into use, hâve become the first 
of a new business method;; and patents on such , facilities hâve been 
sustained. 

The decree of the Circuit Court is afïîrmed. 

CARPENTER, District Judge (dissenting). For the convenience 
of constant travelers, especially commercial travelers, the varions rail- 
road companies rnany years ago prepared and sold what were known 
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as mileage books. Thèse books enabled tlie purchaser and holder to 
travel for 1,000 or 2,000 miles over the line of a given railroad. In 
considération of the wholesale character of the mileage ticket, a re- 
oate was made to the purchaser when the last coupon was used, pro- 
vided, through a more or less intricate means of identification, it ap- 
peared that the holder and user himself, and no other person, had 
made use of the coupons. It is a matter of common knowledge, espe- 
cially in commercial circles, that it was not unusual for a traveling 
salesman to carry as many as 10 or 15 mileage books at one time, 
which he made use of in a continuous or broken trip over as many 
différent lines of railroad. It is aiso a matter of common knowledge 
that our commerce bas been extended largely through the médium 
of traveling salesmen, who go about the country exhibiting samples 
of the product sold or manufactured by their employers, and securing 
orders which are returned to the parent house. This System of doing 
business became so extended that the convenience of the traveling 
public engaged in it required the railroads to devise some plan which 
would obviate the necessity of each individual traveler carrying as 
many mileage or coupon books as there chanced to be railroad lines 
over which he was obliged to travel. Accordingly, the railroad com- 
panies within a given zone of rates agreed that the mileage books is- 
sued by one company shotild be honored upon the lines of another, and 
by the common system of clearing used by the banks the accounts 
were adjusted at stated periods, and each company in the association 
charged with its own coupons in the hands of other Unes and credited 
with ail foreign coupons. The practice was for the passenger to 
exchange with the agent of the road at the point of departure a suf- 
ficient number of mileage coupons for a first-class ticket. 

A number of patents hâve issued on the mileage coupon ticket, most 
of them enumerated in the opinion of the majority of the court, and 
in ail of those patents the unit of the coupon appears to hâve been 
one mile, although each coupon was numbered from 1 to 1000 or from 
1 to 2000, depending upon the size of the ticket, and did not itself 
indicate what the unit was. Thèse tickets were arranged in convenient 
physical form, each containing a contract which was acceptable to 
the association of railroads honoring the tickets, and each with vari- 
ons methods of identifying the lawful holder and user. The inter- 
changeable mileage book was a direct advance in convenience over 
the individual mileage book, and obviously was adopted for the con- 
venience of the user rather than for the convenience of the railroads. 

The duties of traveling salesmen called them everywhere in this 
country, and in many instances it was necessary to travel, not only 
over différent lines of railroad, but by steamboat or canal lines. It 
became necessary for the traveler to transfer, especially in large cities, 
from one railroad to another, requiring not only transportation for his 
person, but also for his baggage. Considering that many salesmen 
carry a complète line of samples, the question of the transfer of bag- 
gage was not an unimportant one. Bearing in mind that in the na- 
ture of things the interchangeable ticket, whether representing a unit 
of cents or a unit of miles, was devised for the convenience of the 
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traveling public, and through that convenience, I dare say, to enlarge 
the sale of tickets, tlie problem which confronted the railroads was 
liow to devise a ticket, interchangeable among the l'ailroad members 
of the given association, which would adapt itself to différent mile- 
age rates and différent localities, to steamboat and canal rates, and 
to the charges of baggage transfer- agents and express companies. To 
quote f rom appellee's brief : ■ ' ' ■ 

"In the year 1899 Bïr. Joseph Riehàrdson was chairman oif the 'Southeastern 
Passenger Association, and Mr. George D. Langston was seCretary or assist- 
ant secretary. .The inventors were in a position ^to be fully conversant with 
the neecls of the railroads and were fully familiar with the ditticulties to be 
overcome and the objects sought to be obtained." 

When the departurc was made from the individual mileage bock 
to the interchangeable mileage book, no substantial altération was 
made in thephysical character of the ticket. To those skilled in the 
opération of the passenger departments of railroads the means nec- 
essary to bring about^ the: required resuit were obvious. . It required 
merely a gênerai clearing house agreement to make the ticket inter- 
changeable. When the public démand àrose for tickets which might 
be used upon railroads allowed to charge différent rates per mile, and 
upon steamboat and express lines, the natural and obvious means of 
accomplishing that resuit, and the one which must hâve occurred to 
any skilled! railroad passenger ageiit, wàs the adoption of the money 
unit instead of the mile unit. This System of business was well known 
to the commercial world, which long had made use of bank checks, 
letters of crédit and express company's Checks or orders. 

Whenever a given mçchanical device f ails in some respect to ac- 
complish the desired resultj and there suggests itself to the mind of 
any skilled mechanic an easy mechanical method of improvement, this 
is not regarded as invention and is not patentable under our laws. 

The ma jority of the court say : 

"ApaTt 'from the main Idea of the patentées, that thé nnit in thelr patented 
ticket should'be expressed In nioney instead of mil«s, wedo not see anythiug 
in the patpnt that the défendants bave Infrliiged." , , . 

' The Sôîe question, thérefdre, in this casé, is whether, in view of 
the prior state of the art, and çonsidering thé évolution in the use of 
rhileage books, the men who coiicëived the idea of àttributing to the 
little settiblis or coupons of the mileage ticket a value in money in- 
stead of miles, and that, too, without makitig any physical change in 
the tickets theretofore used, hâve exhibitéd the intuition of the in- 
venter, or, being highly educated in the art of railroâding and com- 
merce, havé adopted a simple ând obvious system of surmounting a 
difficulty regarding tickets, just as the skilled mechanic uses some well- 
known mechanical means to surmount a mechanical difficulty. 

It is true that never before had thèse coupons represented money, 
and that since thé patent involved hère was issued many railroads, 
steamboat lines, and express companies hâve entered into an agree- 
ment to use tlie tickets. I realize that an immédiate and extensive 
use of a new device is a very persuasive argument in favor of its 
being the resuit of inventive genius ; but in this case it seems to me 
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that the new use of the old device resulted from the demands of the 
travelers. The situation was ripe for a change, and as soon as the 
demand arose thèse patentées, who were practical railroad men, 
adopted immediately a simple method of bringing- it about, one which 
must hâve been obvious to any one engaged in that Une of business. 
In the prevailing opinion it is stated : 

"UiMiuestlonably, the idea embodled iii tliis ticket is a hapjiy one. Possibly 
it bas followed naturally, and without the employment of Inventive thought, 
the wider use of interchangeable tlcliets. Possibly the wlder use of inter- 
changeable tickets has followed the embodinient of thls idea. Which is cause 
and which is eft'ect, and to what extent one is cause and the other is efCect, 
we hâve no means of determining. The record does not help us on that in- 
qulry. Ail that we know is, that it was not used before appellee's patent, and 
that it has been followed by the widest use. This, it seems to us, implies 
that the conception of this ticket, at least, helped to bring about the idea of 
a wlde interchangeable use. There is no ground, under sucli circumstanees, 
for saying that the concept is necessarily obvious. It Is equally probable that 
it was this new concept that made the wider use of interchangeable tickets 
commércially obvious." 

If this were a doubtful case, this argument would bave great force 
as to the utility of the patent; even so it would not be conclusive of 
the utihty, much less of its patentable novelty. McClain v. Ortmayer, 
141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800. 

In a clear case of unpatentability the argument has no force. As 
well invoke the well-known canons of construction regarding a con- 
tract couched in plain and simple language and where there is noth- 
ing to construe. 

"The design of the patent laws Is to reward those who make some sub- 
stantial discovery or invention, which adds to our kiiowledge and niakes a 
step in advance in the useful arts. Such inventors are worthy of ail favov. 
It was never the object of those laws to grant a monopoly for every trifllng 
device, evety shadow of a shade of an idea, which would naturally and spon- 
taneously occur to any skilled mechanic or operator in the ordinary progress 
of manufactures. Such an Indlscriminate création of exclusive privilèges 
tends rather to obstruet than to stiniul;ite invention. It créâtes a class of 
spéculative sehemers, who niake it their business to watch the advancing 
wave of improvement, and gather its foam in the forni of patented monopo- 
iies. which enable theni to lay a heavy tax upon the iudustry of the country, 
without contributing anything to the real advancement of the arts. It em- 
barrasses the honest pursult of business wlth fears and appréhensions of 
concealed liens and unknown liabillties and vexations accountings for profits 
made in good faith." Mr. .lustice Bradley, in Atlantic Works v. Brady, 107 
U. S. 1^00, 2 Sup. Ot. 231, 27 L. Ed. 4.3S. 

In Hollister v. Benedict Manu factu ring Co., 113 U. S. 59, 5 Sup. 
Ct. 717, 28 Iv. Ed. 901, the device claimed was new in the sensé that 
it had not been anticipated by any previous invention, and it was shovi'n 
to hâve superior utility. The claim was : 

"A stamp, the body of which is made of pnper or other materiai, and h;tv- 
ing a removable slip of métal or other materiai displnying thereon a seriiil 
]mml)er, or other spécifie Identifying mark corresponding witli a similar nuiriv 
upon the stub, and so attached that the renioval of such slip nmst mutllare 
or destroy the stamp." 

The part designed to become a stub when the stamp proper was 
separated was well known; so, also, was the part of the stamp de- 
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signed to be attached permanently to a barrel. The part of the stamp 
proper, displaying the same identifying sériai number as the stub, and 
which was so affixed that it could be removed and retain its own in- 
tegrity, but at the same timé mutilate and cancel the stamp by its re- 
movaJ, was not new so far as its contents were identical with those 
on the stub. But the question turned, however, on that feature of the 
third élément whereby a removable part of the stamp proper, the con- 
tents of which identify the stamp with the stub after the stamp has 
been attached, can be removed so as to retain its own integrity, but 
mutilate and thereby cancel the stamp by its removal. This was held 
not to be a patentable invention. Mr. Justice Matthews, speaking for 
the court, said: 

"Tbe idea of detaehing that portion of the stamp, with the double effect of 
destroying the stamp by mutilation and preserviiig the évidence of the iden- 
tity of the package on which it had been flrst placed in use, which Is ail that 
i'emains;to constitute the invention, seenis to us not to spring from that in- 
tuitive faculty of the mind put forth in the seareh for nevy , results, or new 
metliods, creating what had not before existed, or bringing to light what lay 
hidden froni vision, but, on the other hand, to be the suggestion of that coni- 
moïi expérience which arose spontaneously and by a necessity of human resi- 
Koning, in the minds of those who had become acquainted with the circum- 
Ktances with which they had to deàl. Cutting out a portion of the stamp, as 
a uieans of defacing and mutilating it, so as to prevent a second use, was 
matter of common knowledge and practice, before the date of this patent; 
and cutting out a partioular portion, on which the identifying marks had been 
))revîously written or printed, was simpiy cutting a stub from the stamp, in- 
stead of cutting the stamp from the stub, as before. So that, when the fre- 
(lueney and magjjitude of the frauds upon the revenue, committed by the re- 
moval of tax-paid stamps from packages, on which they had been originally 
placed by thé offlcer, to othérs surreptitlously substituted for them, or by 
emptying tlie packages of their priglnal contents, and fraudulently refilling 
them with splrlts on which no tax had been paid, attracted the gênerai atten- 
tion of the revenue department, the answer to the problem of prévention was 
found by immédiate inference from the existing régulations, in the adoption 
of the expédient now in question^ As soon as the mischlef became apparent, 
and the remedy was seriously and systematically studied by those compétent 
to deal with the subjeet, the présent régulation was promptly suggested and 
adopted, just as a skilled niechanie, witnessing the x>erformance of a ma- 
chine. Inadéquate, by reason of sorae defeet, to aecomplish the object for 
which it had been designed, by the application of his common knowledge and 
expérience, percelves the reason of the failure, and supplies what is obviously 
vvanting. It Is but the display of the expected skill of the ealling, and in- 
volves only the exercise of the ordinary faculties of reasoning upon the ma- 
terials supplièd by a spécial knowledge. and the facillty of manipulation 
which results from its habituai and intelligent practice ; and is in no sensé 
the créative work of that inventive faculty which it is the purpose of the 
(Constitution and the patent làws to encourage and reward." 

A ticket strip imprinted decimally for ready subdivision at the 
length desired, with separate stub for agent's voucher at the free outer 
end, and a descriptive blank for identification of the buyer at the in- 
ner opposite end, where the strip joins to the protective covef, had 
been known long before. Thèse distinctive parts of the patented ticket 
were identically the same and were put to the same use as in the 
earlier forms. 

The only variation was in the mileage strip. But even there, the 
strip was divided ofï into fractional lengths, according to the décimal 
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System, just as in the earlier forms. However, instead of attributing 
to the décimal subdivision an arbitrary value in miles, the new schéma 
proposed to attribute to the saine divisions an arbitrary value in cents. 
The resuit was to estimate the journey in terms of money, instead of' 
in terms of distance. 

A shift from one arbitrary standard to another, without change of 
structure or function, is ail that appears. Whatever convenience at- 
taches may be fairly attributed to a more unified plan of co-operation 
developed later between competing roads. Even now, if the journey 
undertaken is of composite sort, as, for example, the passenger buys 
a through ticket from Madison, Wis., via land to Milwaukee, thence 
by boat to Grand Haven, and finally by land again to Détroit, his 
ticket may require a variable length to be taken, dépendent on the 
schedules of rates fixed by Wisconsin and by Michigan for their rail- 
roads, and still another, or third rate, for the water transit. Whether 
treated in terms of miles or in terms of cents, the décimal strip is 
separated at its appropriate line in exact accord with the standing 
rule or estimate established by the gênerai officer of the road. 

The inventors in this case hâve not devised "any new and useful 
art, machine, manufacture, or composition of matter, or any new and 
useful improvement thereof," or any new, original and ornamental 
design for any article or manufacture. Aside from thèse spécifie 
classes, no invention or improvement, however useful and novel it 
may be, is patentable. Jacobs v. Baker, 7 Wall. 295, 19 L. Ed. 200. 
Fond du Lac County v. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. 
Ed. 714. 

They hâve, at the most, advised the railroads of a désirable change 
in their method of doing business. They hâve suggested a valuable 
change in system. Had the original coupons represented ten cents 
each, or five cents each, there would hâve resulted a considérable dif- 
ficulty in making the exact change when the coupons were exchanged 
with the ticket agent for a first-class ticket. Would a suggestion that 
the unit of one cent be used, instead of five cents, represent inventive 
genius? Clearly not. The defect in the system would hâve been 
obvions, and the remedy equally obvious. If it could be demonstrated 
that a coupon unit representing English pennies or French centimes 
would make it easier for the purchaser and the agent to calculate the 
required number to be deducted whenever a first-class ticket is sought, 
would the idea that such a change be made involve anything more 
than a change in the system? Or would a change from miles to kilo- 
meters? I admit the usefulness of the new system, just as I would 
admit the usefulness of the varions short-cut methods of Computing 
interest or of multiplication or subtraction; just as I would admit 
the usefulness of a business house keeping a complète set of books. 
I cannot admit that a new and shorter method of Computing interest, 
or a new and less complicated system of bookkeeping, involving f ewer 
books and less labor, while highly useful and désirable, can form 
(there being no new physical device) the basis of a patentable in- 
vention. The idea of the inventors in the présent case involves merely 
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a change of method of doing business, following sîmply and ob- 
viously from a change in conditions. 

The old mileage book was susceptible, reasonably and fairly, of 
the very use suggested by Langston and Richardson. Their idea per- 
tained to the same art covered by Thrall and his predecessors, and is 
not entitled to such considération as it would receive if apphed to 
some remote art. 

The railroads which, since September 1897, hâve been using the 
interchangeable mileage book of the Thrall type, could continue to 
use the same book without physical change, and accomplish the de- 
sired adjustability to rates by issuing gênerai orders to their agents 
and by advising their customers that after a certain date the unit of 
the coupon would represent cents and not miles. It would be the 
old ticket in its old form, used in the old way, changed in the nom- 
inal value of its unit by new orders to agents, and maybe by new 
contracts with purchasers. The form of the patent in this case has 
been anticipa ted. The new system of its use, in my opinion, is not 
patentable. 



UNITED STATES v. HOKE et al. 
(District Court, E. D. Texas. Aprll 6, 1911.) 

1. CoMMEBCE (§ 5*) — Interstate Commekce— Congbessional Power— "Nec- 

ESSAKY AltD PHOPEB." 

The words "neeessary and proper," as used in tlie provision of the féd- 
éral Constitution declaring that Congress shall hâve power to pass ail 
laws whleh are "neeessary and proper" for carryiug into exécution the 
power to regulate commerce between the states, etc., do not imply the 
employment of only such nieans as are ahsolutely neeessary to efCect the 
object sought, but Include as well ail the means whlch in the judgment 
of Congress may be proper to carry out the power so granted. 

[Ed. Note. — For other cases, see Commerce. Cent. Dlg. §§ 3, 5 ; Dec. 
Dlg. § 5.* 

Kor other définitions, see Words and Phrases, vol. 5, pp. 4710-4712.] 

2. Commerce (§ 47*) — Regulation—Scope. 

The power to regulate commerce between the states and wlth forelgn 
countrles conferred on Congress by the fédéral Constitution Includes the 
power to regulate the transportatlon of persons. 

[Ed. Note.^ — For other cases, see Commerce, Cent. Dlg. § 26 ; Dec. Dig. 
§ 47.* . 

For other définitions, see Words and Phrases, vol. 2, pp. 1287-1298; 
vol. 8, pp. 7606, 7607.] 

3. Commerce (§ 5*) — Interstate Commerce— "Regulate Commerce"— Prohi- 

bition. 

The constitutional power of Congress to regulate Interstate and foreign 
commerce also Involves the power, not only to prescribe ,rules for the 
carrying on such commerce, but also in certain instances to ahsolutely 
prohibit It. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 3, 5 ; Dec. 
Dig. § 5.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6047-6049 ; 
vol. 8, p. 7782.] 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. Commerce (§ 47*) — Intebstate Commerce— Teanspoutation of Women fob 
Immoral Ptjeposes— Constitutiokal Provisions "Regulate Commerce." 
Aet Gong. June 25, 1910, c. 395, 36 Stat. 825, maklng it a felony to fur- 
nish transportatlon, or to persuade, entice, or Induce a woman or girl to 
go, from one state to another as a passenger in Interstate commerce for 
prostitution or debauchery, where the furnishiug of such transporta- 
tlon or the inducement, persuasion, or entieement is followed by tbe 
woman being actually transported in interstate commerce for sucb pur- 
pose, is a proper exercise of ttie constitutional power of Congress to reg- 
ulate commerce between the states, and is not unconstitutional as an in- 
fringement of tlie police power of tlie states. 

[Ed. Note. — For otlier cases, see Commerce, Dec. Dig. § 47.*] 

Effie Hoke and another were indicted for alleged violation of Act 
Cong. June 25, 1910, c. 395, 36 Stat. 825, prohibiting the furnish- 
ing of transportatlon for or the persuading, enticing, or inducing of 
a woman to go from one state to another as a passenger in interstate 
commerce for immoral purposes. On demurrer to the indictment. 
Overruled. 

Blain & Howth (W. R. Blain and Clarence W. Howth, of counsel), 
for Effie Hoke. 
Greers & Nall and Chandler C. Luzenberg, for Bosile Economides. 

RUSSELL, District Judge. The indictment under considération 
was drawn under the act of June 25, 1910, c. 395, 36 Stat. 825, which 
sought to make it a felony to furnish transportation or to persuade, 
entice, or induce a woman or girl to go from one state to another as 
a passenger in interstate commerce for the purpose of prostitution or 
debauchery, where the furnishing of such transportation or the 
inducement, persuasion, or entieement aforesaid is followed by the 
woman actually being transported in interstate commerce for the pur- 
pose of prostitution or debauchery. 

[4] The demurrers of the défendants in this case assailed the suffi- 
ciency of the indictment, among other reasons, upon the ground that 
the act of Congress under which the indictment was drawn was an 
unconstitutional exercise of power. It is contended by défendants 
that no power was granted to Congress by the Constitution to enact 
législation of the character in question, and this contention brings 
sharply before the court the duty of deciding whether the act of June 
25, 1910, is constitutional. 

The power of Congress to pass this législation must be found in 
two articles of the fédéral Constitution : 

"Congress shall tiave power * * * to regulate commerce witli foreign 
nations, and among the several states, and with the Indian tribes. * * » " 

"Congress shall hâve the power to pass ail laws which are necessary and 
proper for carrying Into exécution the foregoing powers, and ail other pow- 
ers vested by this Constitution in the government of the United States or in 
any department thereof." Article 1, § 8. 

Upon thèse two clauses of the Constitution must dépend the power 
of Congress to pass the act under which the indictment in this case 
was drawn. 

•For other cases see same topio & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
187 F.— 63 
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[1] The courts hâve repeatedly held that in the last clause of the 
Constitution, which I hâve quoted, and which some of the law writers 
call "the great coefficient power'Vof Congress, that the term "necessary 
and proper" does not imply the eniployment of only such means as 
are absolutely necessary to effect the object sought, but that the term 
includes ail the meahs which in the judgment of Congress may be 
proper to carry out a power which the Constitution has granted to 
Congress. This idea was aptly expressed by Chief Justice Marshall 
in the opinion in the case of McCulloch v. Maryland, 4 Wheat. 421, 4 
L. Ed. 579, where he says : 

"Wé ail admit, as ail must admit, that the powers of the government are 
limlted, and that its limlts are not to be transcended. But we think the 
Sound construction must allow to the national Législature that discrétion, 
with respect to the means by which the powers it conf ers are to be carried 
Into exécution, which will enable that body to perform the hlgh duties as- 
signed to it in the manner most bénéficiai to the people. Let the end be 
legitimate, let it be within the seope of the Constitution, and ail means which 
are appropriate,. which are plainly adapted to that end, which are not pro- 
hlhlted, but cbnsist with the letter and spirit of the Constitution, are constl- 
tutional." 

It will very greatly aid us in understanding the question we are con- 
sidering to ascertain what was meant by this power "to regulate com- 
merce among the states." It is a very simple expression, and no défi- 
nition is attempted. In a very early case the Suprême Court said that 
thé government created by the Constitution was one "of enumeration 
and not of définition." So we must look to the décisions of the courts 
to ascertain the extent of the powers vested in Congress by the Con- 
.stitution. The case of Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23, is 
familiar to every man who has read law. It was one of early cases 
where the great Chief Justice announced the extent of the power 
granted to Congress in the language I hâve read, giving us the power to 
regulate commerce* He said : 

"We bave liow arrived at the Inquiry, What is this power? It is the power 
to regulate— that is, to prescribe the rule by which commerce is to be gov- 
erned. ^his power, like ail others vested in Congress, is complète in Itself , 
may be éxerçlsed to its utmost extent, and açknowledges no limitations othér 
than are prescribed in the Constitution. * * * if, as has always been 
understood, the soverelgnty of Congress, though llmited to specifled objects, 
is plenary as to those objects, the power over commerce With foreign nations 
and among the several states is vested in Congress as absolutely as it would 
be in a single government having in its constitution the same restrictions on 
the exercise of the power as are found in the Constitution of the Unitefl 
States." 

In the case of Gloucester Ferry Companv v. Pennsylvania, 114 U. 
S. 196, S Sup. Ct. 826, 29 L. Ed. 158, it was held that the power to reg- 
ulate commerce vested in Congress is the power to prescribe the rule 
by which it shall be governed — that is, the conditions upon which it 
shall be conducted, and to détermine when it shall be f ree and when 
subject to duties or other exactions. 

In giving thèse gênerai définitions and before going to a closer dis- 
cussion of the principles of law involved in this bill of indictment, I 
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invite attention to the law as announced by the Suprême Court of the 
United States in the Northern Securities Case, reported in 193 U. S- 
197, 24 Sup. Ct. 436, 48 L. Ed. 679. The court in that case again an- 
nounced the doctrine that the power of Congress over interstate com- 
merce is as full and free as the power of the several states is over 
their domestic commerce, subject only to the restrictions contained in 
the Constitution of the United States. Who doubts the power of a 
State, exercising its authority over domestic commerce, to prohibit the 
transportation or the buying of a ticket for the transportation of a wo- 
man from one point to another in the state for the purpose of de- 
bauchery or prostitution? Who doubts the power of Congress to cn- 
act that kind of législation where it is confined solely to the territories 
and to the District of Columbia? Yet in the cases I hâve referred to, 
from the case of Gibbons v. Ogden to the Northern Securities Case, 
193 U. S. 197, 24 Sup. Ct. 436, 48 h. Ed. 679, the unbroken line of 
opinion has been that the power of Congress over interstate commerce 
is as complète as the power of the state over intrastate commerce. If 
we concède this doctrine, then there is no escape from the conclusion 
that Congress had the power to enact the législation in question. Tq 
my mind the solution of this question is very simple. It turns upon 
the détermination of two plain propositions. Those two propositions 
are : First. Is the transportation of persons commerce within our con- 
stitutional provisions? Second. Has Congress, under its regulatory 
powers, the right in any case to prohibit commerce between the States ? 
[2] As to the first proposition, I take it there can be but little, if 
any, dispute, because the United States Suprême Court has held in a 
large number of cases that in the power to regulate commerce was in- 
cluded the power to regulate the transportation of persons. I cite the 
case of Gloucester Ferry Company v. Pennsylvania, and will quote a 
short extract found on page 203 of 114 U. S- on page 828 of 5 Sup. 
Ct. (29 Li. Ed. 158), containing the opinion. The court says: 

"It matters not that the transportation is made in ferryboats, which pass 
between the states every hour of the day. ïhe means of transportation of 
persons and freight between the states does not change the character of tlie 
business as one of commerce, nor does the tiine within which the distance 
between the states may be traversed. Commerce among the states consists of 
intercourse and traffic between their citlzens, and includes the transporta- 
tion of persons and property, and the navigation of publie waters for that 
purpose, as well as the purcliase, sale, and exehange of commodities. The 
power to regulate that commerce as well as commerce with forelgn nations 
vested in Congress is the power to prescribe the rules by which it shall be 
governed ; that is, the conditions upon which it shall be conducted, to déter- 
mine when it shall tie free and when subject to duties or other exactions. 
The power also embraces within Its eontrol ail the instrumentalltles by 
which commerce may be carrled on, and the means by which it may be aided 
and encouragea. The subjects, therefore, upon which the power may be ex- 
erted, are of infinité variety. While, with référence to some of them, whicli 
are local and llmited in their nature or sphère of opération, the states may 
prescribe régulations untll Congress intervenes and assumes eontrol of them, 
yet when they are national in their character, and require uniformity of rég- 
ulation affecting alike ail the states, the power of Congress is exclusive. 
Necessarily that power alone can prescribe régulations which are to goveru 
the whole country. And it needs no argument to show that the commerce 
with foreign nations and between the states, which consists in the transpor- 
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tation of persons and property between them, Is a subject of national ctiar- 
acter, and requires unilormity of régulation." 

The opinion in the Gloucester Ferry Company Case has been fol- 
lowed by an unbroken line of décisions since that time. For instance, 
it is followed in the passenger cases, reported in 7 How. 283, 12 L. Ed. 
702, and it is reaffirmed in the case of Pickard v. Pullman Car Com- 
pany, in 117 U. S. 34, 6 Sup. Ct. 635, 29 h. Ed. 785. The doctrine is 
again laid down in the case of Covington Bridge Company v. Ken- 
tucky. In that case, reported in 154 U. S. 204, 14 Sup. Ct. 1087, 38 
E. Ed. 962, the court says : 

"The real question involved hère Is whether thls case can be distingulsbed 
from the Wabash Case [118 U. S. S57, 7 Sup. Ct. 4, 30 L. Ed. 244]. That In- 
volved the right of a single state to flx the charge for transportation from 
the interior of such state to places In other states. This case Involved the 
right of one state to flx charges of transportation of persons and property 
over a bridge Connecting it veith another state without the consent of Con- 
gress or such other state, and this involved the further Inquiry: First, 
whether such trafBc across the river is Interstate commerce; and, second, 
whether a bridge can be considered an instrument of such commerce." 

So we see that the question was fairly presented as to whether the 
transportation of persons from state to state was interstate commerce. 
The court proceeds : 

"The flrst question must be answered in the affirmative upon the author- 
Ity of (îloucester Ferry Company v. Pennsylvania (114 U. S. 196 [5 Sup. Ct. 
826, 29 L. Ed. 158]), in whieh the state of Pennsylvania attempted to tax the 
capital stock of a corporation whose entire business consisted in ferrjàng 
passengers and frelght over the river Delaware between Philadelphia, in 
Pennsylvania, and Gloucester, in New Jersey, and this trafflc was held to be 
interstate commerce, and, inasmuch as it appeared that the ferryboats are 
registered in New Jersey and were taxable there, it was held that there was 
no property held by the company which could be the subject of taxation in 
Pennsylvania, except the lease of a wharf in that state." 

Thèse cases can be multiplied. No case holding to the contrary 
can be found, unless it be the case of Mayor, etc., v. Miln, reported 
in 33 U. S. 120, 8 L. Ed. 888, and the Miln Case on the point under 
discussion had been overruled in the passenger cases, in 7 How. 283, 
12 E. Ed. 702, and the décision in the passenger cases has been sub- 
sequently followed by ail the opinions in which the subject was dis- 
cussed. Upon what principle can the régulation of interstate com- 
merce be applied to the transportation of property and withheld from 
the transportation of persons ? Upon what principle does the anti-f ree 
pass législation embraced in the Hepburn act (Act June 29, 1906, c. 
3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1909, p. 1149]) rest if not 
upon the power to regulate commerce? What constitutional warrant 
can be found for the bills introduced in Congress to regulate the fares 
for persons traveling from state to state unless the transportation of 
persons be interstate commerce ? I do not believe any légal question is 
better settled, both upon reason and authority, than that the inter- 
state transportation of persons cornes within the power of Congress 
contained in the commerce clause of the Constitution. 

[3] But this brings us to the considération of a far more serious 
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question involved in this législation, and tliat is whether Congi-ess lias 
the power in the exercise of its constitutional authority to prohibit 
Interstate commerce in any case. If I can bring hère a séries of déci- 
sions by our fédéral courts in which that question was fairly presented, 
and in which the courts hâve passed upon it, then certainly that fea- 
ture of the law under discussion will be disposed of. Before calling 
attention to thèse cases, I désire once more to call to mind the gên- 
erai principles which the Suprême Court has laid down for the con- 
struction of the power of Congress over Interstate commerce. It has 
been held that the power of Congress in this regard is plenary; that 
it has no Hmitations except such as are contained in the Constitution; 
that it is exclusive ; that it is as full and complète as the power of the 
States over domestic commerce. It has been held that the power to 
regulate Interstate commerce means the power to prescribe the rules 
upon which it shall be conducted — that is, when it shall be free and 
when it shall be subject to such restrictions as Congress may see fit 
to attach to it. Thèse gênerai principles are well established, and no 
case can be found in which they are called in question, and it is very 
important to bear them in mind in considering the power of Congress 
to pass the act of June 25, 1910. Now, let us go to some of the ad- 
judicated cases. I first call attention in support of the position that 
Congress, in the exercise of the regulatory power, may in some in- 
stances prohibit Interstate commerce, to the Rahrer Case, reported in 
140 U. S. 545, 11 Sup. et. 865, 35 L. Ed. 572. That case involved 
this State of facts: Maynard and Hopkins were citizens of the state 
of Missouri, and were engaged in the wholesale liquor business in 
Kansas City, in that state. They appointed Charles Rahrer, a citizen 
of the United States, their agent to dispose of certain intoxicating liq- 
uors in their original packages and shipped from the state of Missouri 
into the state of Kansas in such original packages. Rahrer, as the 
agent of Maynard & Hopkins, did sell and ofifer for sale certain liquors 
shipped to him as such agent by Maynard & Hopkins. The liquors 
so offered for sale and sold by Rahrer were in the original packages. 
At the time of thèse sales the state of Kansas had provided, both by 
constitutional provision and by statutory enactment that the sale of in- 
toxicating liquors should be prohibited in that state. The state au- 
thorities prosecuted Rahrer for making the sale. Prior to the sale 
Congress enacted: 

"That ail fermented, dlstilled, or other intoxicating liquors or liquids 
transported Into any state or territory, or reniai ning therein for use, con- 
sumption, sale or storage therein, shall, upon arrivai in such state or terri- 
tory, be subject to the opération and effect of the laws of such state or terri- 
tory enacted in the exercise of its police powers to the same extent and in 
the same manner as though such liquids or liquors had been produeed In 
such state or territory, and shall not be exempt therefrom by reason of being 
introduced therein in original packages or otherwise." Act Aug. 8, 1890, c. 
728, 26 Stat. 313 (U. S. Comp. St. 1901, p. ,3177). 

If this act of Congress was a valid exercise of power, then it 
amounted to a prohibition of Interstate commerce so far as the ship- 
ment of liquors from the state of Missouri to the state of Kansas was 
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concernée!. In other words, the Rahrer Case fairly présentée! the ques- 
tion: Can Congress in any case prohibit interstate commerce? The 
case was elaborately argued, and Chief Justice Fuller delivered the 
opinion of the court, in which he extensively reviewed the authorities 
bearing upon the question. In announcing the conclusion of the court 
be said in part: 

"lu otlier words, it is earnestly contended that the Constitution guarantees 
freedom of commerce anioiig tlie states in ail things, and that not only may 
intoxicatlng liquors be imported from one state to another without being 
subjeet to régulation under the laws of the latter, but that Congress Is pow- 
erless to obviate that resuit. Thus the grant to the gênerai government of 
a power designed to prevent embarrassing restrictions upon Interstate com- 
merce by any state would be made to forbid any restraint whatever. We do 
not concur in this view. In surrendering their power over interstate com- 
merce the States dld not secure absolute freedom in such commerce, but only 
the protection from encroachment afforded by conflning its régulation exclu- 
sively to Congress. By the adoption of the Constitution the abillty of the 
several states to act upon the matter solely In accordanee with their own will 
was extingulshed and the législative will of the gênerai government substi- 
tuted. No affirmative guaranty was thereby given to any state of the right 
to demand as between it and the others what It could not hâve obtained be- 
fore, whlle the object was undoubtedly sought to be attained of preventing 
commercial régulations partial in their character or contrary to tlie common 
interests. * * * But this furnislies no support to the position that Con- 
gress could not, in the exercise of the discrétion reposed in it, eoncluding 
that the common Interests did not requlre entire freedom in the traffic in ar- 
dent spirits, enact the law in question. In doing so Congress bas not at- 
tempted to delegate the, power to regulate commerce or to exercise any pow- 
er reserved to the states or to grant a power not possessed by the states or 
to adopt state laws. It has taken its own course and made its own régula- 
tion, applying to thèse subjects of interstate commerce one common rule, 
whose uniformity is not afCected by variations in state laws In dealing with 
fsuch property." 

In the Rahrer Case the court upheld the vahdity of the act of Con- 
gress I hâve mentioned, and which was a prohibition of interstate 
commerce. The question was directly presented, and the contention 
I am making in support of this law was sustained. If the Rahrer 
Case is good law, it furnishes an instance of where Congress in ex- 
ercising the power to regulate commerce prohibited it. It necessarily 
would follow that Congress would hâve the power if the Suprême 
Court of the United States was correct in announcing the doctrine 
they hâve unequivocally announced when they said that the power of 
Congress over interstate commerce was as plenary as was the power 
of the states over domestic commerce. 

A case cannot be found in any of the books where the states hâve 
ever attempted to exercise the powers which are attempted to be con- 
ferred by this law. This law does not prohibit the keeping of houses 
of prostitution within the states. It does not seek to punish acts of 
prostitution within the states. It does not invade the power of the 
states in any particular. It dofs not conflict with any state statute 
which can possibly be lawfully passed; but if a state, in the exercise 
of its wisdom, sees fit to prohibit aCts of prostitution and the keeping 
of bawdyhouses, this législation by Congress will be but supplemen- 
tary of and helpful to the perfect exécution of those state statutes. 
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Thàt is ail. What state would claim the right to regulate commerce 
between the states ? What state would claim the right to license pros- 
titution within the states ? The only power which they can exercise is 
to prohibit thèse evils within their state Unes. When the states do seek 
to prohibit immoralities of this kind, this législation but cornes to their 
aid, and does not transcend the constitutional powers of Congress. 

Now, I would invite attention to another décision upon the point that 
Congress in the exercise of its regulatory power can in some instances 
prohibit Interstate commerce. I will quote from the Addyston Pipe 
Case reported in 175 U. S. on page 226, 20 Sup. Ct. on page 102 (44 
L. Ed. 136). That case afHrmed the opinion of Circuit Judge Taft. 
I quote the following language: 

"Assuming for the purpose of the argument that the contraet in question 
herein does dlreetly and substantially operate as a restraint upon and as a 
régulation of Interstate commerce, it Is yet insisted by the appellants at the 
threshold of the Inquiry that by the true construction of the Constitution the 
power of Congress to regulate Interstate commerce is llmited to its protec- 
tion from acts of interférence by state législation or by means of régulations 
made under the authority of the state by some politlcal subdivision thereof, 
including also congressional power over common carriers, elevator, gas, and 
water companles, but that it does not Include the gênerai power to interfère 
with or prohibit private contracts between citizens, even though such eon- 
tracts hâve Interstate commerce for their objeet, and resuit in a direct and 
substantial obstruction to or régulation of that commerce." 

Now, then, I hâve quoted that much from the opinion for the pur- 
pose of showing that the question I am endeavoring to discuss was 
fairly presented by the facts of that case. Hère was an instance of 
the passage by Congress of a law attempting to prohibit the making 
of certain private contracts between citizens which affected interstate 
commerce. The question presented was, Has Congress under its reg- 
ulatory power the right to levy such a prohibition against the making 
of such private contracts? 

The court proceeded to say ; 

"This argument is founded upon the assertion that the reason for vesting 
In Congress the power to regulate commerce was to insure uniformlty of rég- 
ulation against conflicting and diseriminating state législation, and the fur- 
ther assertion that the Constitution guarantees liberty of private contraet to 
the citizen at least upon commercial subjects, and to that extent the guar- 
anty opérâtes as a limitation on the power of Congress to regulate com- 
merce." 

The court further says: 

"The reasons which may hâve caused the framers of the Constitution to 
repose the power to regulate Interstate commerce in Congress do not, how- 
ever, affect or lîmit the extent of the power Itself. * * * Under this 
grant of power to Congress, that body, in our judgment, may enact such lég- 
islation as shall déclare void and prohibit performance of any contraet be- 
tween individuals or corporations where the natural and direct effiect of such 
a contraet will be, when carried out, to directly, and not as a mère Incident 
to other and innocent purposes, regulate to any substantial extent interstate 
commerce. (And when we speak of interstate we also include In our meanlng 
foreign commerce.) We do not assent to the correctness of the proposition 
that the constitutional guaranty of liberty to the Individual to enter into 
private contracts llmlts the power of Congress and prevents it from legis- 
lating upon the subject of contracts of the class mentioned." 
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Thçi court in this Addyston Pipe Case adhered to the doctrine laid 
down in the Rahrer Case, that in the exercise of the power to regulate 
commerce between the states Congress may when in its judgment the 
common interests of ail the states require it lay an embargo against 
certain kinds of commerce. 

I want to call attention to the case of United States v. Popper, re- 
ported in (D. C.) 98 Fed. 423. That case involved the constitution- 
ality of the act of February 8, 1897 (Act Feb. 8, 1897, c. 172, 29 Stat. 
512 [U. S.: Comp. St. 1901, p. 3180]). By that act Congress prohibited 
the carrying of obscène literature and articles designed for indécent or 
immoral use from one state to another. The défendant in the Popper 
Case assailed that lavv upon the ground that in enacting it Congress 
was not :exercising a valid power, but that the act in question was 
within the police powers of the states. 

In the opinion the court says : 

"Congress is glven power by section 8 of article 1 of tlie Constitution 'to 
regulate commerce with forelgn nations, and anioiig the several states and 
witli tlie Indlan tribes.' Tliis is a sovereign power, and I hâve no doubt that 
under it Congress is autliorized to forbid, as it tias done in the provision of 
the act above quoted, interstate commerce in such articles as are named 
thereln. The power to regulate commerce includes the power to déclare what 
property or things may be the subject of commerce." 

Now, I call attention again to the fact that in ail the cases in which 
this régulation of commerce is discussed the courts hâve said that rég- 
ulation of the transportation of persons rests upon the same footing 
as the transportation of property. I quote further from the opinion 
in the Popper Case : 

"Tho provision of the act of February 8, 1897 (29 Stat. 512), making it un- 
lawful for any person to deposit with an express company or other common. 
carrier, for, carriage from one state or territory to another, any article or 
thing designed or intended for the prévention of conception is not unconsti- 
tutlonal, on the ground that it is a police régulation, and, as such, a matter 
over which the states hâve exclusive jurisdiction, but it Is within the con- 
stitutional powers of Congress to regulate interstate commerce." 

In this case the question was clearly presented as far as an article 
or pièce of property was concerned in construing the clause to regulate 
interstate commerce. The question was, Did Congress hâve the power 
to prohibit it in any instance? The court in the case I hâve just cited 
held that the prohibition in that character of case was perfectly lawful 
and constitutional. Why, this law does not attempt to prohibit the 
transportation of women between the states. It does not try to prohibit 
the transportation of women of ill repute between the states; but it 
does say that no citizen of thèse states shall be permitted, without 
incurring penalties, to buy a ticket or to assist in the transportation of 
a woman or girl from one state to another when his purpose in having 
her make the journey is to hâve her engage in prostitution, debauch- 
ery, or some other immoral practice. That is ail this law attempts 
to do. How, in the name of common sensé, does that invade any of 
the rights of the states, or any of the police powers of the states? I 
ask again tire question, Is there a state in the Union that could pass 
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this législation ? In the Lottery Cases the Suprême Court said that was 
the test — could the states pass such législation? Is there a state that 
could enact législation like this? To ask the question is to get the 
négative answer. Then the only jurisdiction that can enact it is the 
Congress of the United States, and it is clearly within the power 
granted by the Constitution to Congress to regulate the commerce 
among the states. 

Now, let us see what the Lottery Case, 188 U. S. 321, 23 Sup. Ct. 
321, 47 L. Ed. 492, décides : The décision is well considered, exten- 
sive, deliberate, and discusses every phase of the question involved 
hère. The question before the court was the constitutionality oi the 
act of March 2, 1895 (Act March 2, 1895, c. 191, 28 Stat. 963 [U. S. 
Comp. St. 1901, p. 3178]), entitled: 

"An act for the suppression of lottery trafflc through national and Inter- 
state commerce and the postal service, suhject to the jurisdiction and laws 
of the United States." 

This act was assailed upon the grounds that it was unconstitutional 
because it was an invasion and interférence with the police povvers and 
reserved rights of the states. In the opinion the court says : 

"The appellant insists that the carrying of lottery tickets from one state 
to another hy an express company engaged in carrying packages from state 
to state, although such tickets niay be contalned in a box or package, does 
not constitute, and cannot by an act of Congress be legally made to consti- 
tute, commerce among the states. * * * Xhe government insists that ex- 
press companles when engaged for hire in the business of transportation 
from one state to another are instrumentalities of commerce among the 
states ; that the carrying of lottery tickets from one state to another Is com- 
merce whlch Congress may regulate ; and that as a means of exercising the 
power to regulate Interstate commerce Congress may make it an offense 
against the United States to cause lottery tickets to be carried from one 
state to another." 

Again, in stating what was the question at issue, the court says: 

"But it is said that the statute In question does not regulate the carrying 
of lottery tickets from state to state, but by punishlng those who cause them 
to be so carried Congress, in elïect, prohiblts such carrying; that in respect 
of the carrying from one state to another of articles or things that are, in 
fact, or according to usage in business, the subjects of commerce, the author- 
ity given to Congress is not to prohlblt, but only to regulate." 

Thèse extracts from the opinion of the court stating the questions 
involved in that décision show that the Lottery Case is directly in 
point in this discussion. The only possible différence is that in the 
Lottery Case the court was considering a statute which prohibited the 
carrying of things in Interstate commerce, while this law prohibits the 
transportation of women or girls with a view to their debauchery or 
for the purpose of having them engage in prostitution. In this con- 
nection let me say again that the United States Suprême Court has 
settled it beyond debate that the interstate transportation of persons 
and the interstate transportation of things rests upon the same power 
of Congress ; that the power of Congress to regulate each of them is 
identical both as to its source and its extent. It follows, therefore, 
that, if Congress can prohibit the interstate transportation of things 
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because tHe common interests require it, Congress may aiso prohibit 
the interstate transportation of women and girls for immoral purposes 
if, in the judgment of Congress, the common interests require it. The 
court sustained the constitutionaUty of the statute in the Lottery Case 
and upheld the right of Congress to prohibit in that case. In that 
opinion the court says: 

"We hâve faid that the carrying from state to state of lottery tickets con- 
stitutes Interstate commerce, and that the régulation of such commerce is 
v ithin the power of Congress under the Constitution. Are we prepared to 
say that a provision whlch Is, In effect, a prohibition of the carrlage of such 
articles from state to state Is not a fit or appropriate mode for the régula- 
tion of that partlcular klnd of commerce? If lottery traffic carried on 
through interstate commerce Is a matter of which Congress may take cog- 
nizance and over whlch its power may toe exerted, can it be possible that It 
must toléra te the traffic, and simply regulate the manner in which It may 
be carrled on? Or may not Congress, for the protection of the people of ail 
the States, and under the power to regulate interstate commerce, devise such 
means, wlthln the scope of the Constitution, and not prohibited by it, as will 
drive the traffic out of commerce among the states." 

I pause hère long enough to ask that if the right to regulate the 
interstate transportation of things and of persons has the same source 
and the same extent, and if Congress, under that power, can legally 
drive the lottery traffic out of commerce among the states, has not 
Congress the power to drive out of commerce among the states the 
traffic in white women and girls for immoral purposes ? But the opin- 
ion proceeds : 

"If a state, when eonsldering législation for the suppression of lotteries 
wlthln its own limits, may properly take into vlew the evlls that Inhere In 
the ralsing of money In that mode, why may not Congress, Invested wlth the 
power to regulate commerce among the several states, provide that such 
commerce shall not be poUuted by the carrying of lottery tickets from one 
state to another?" 

Let me transpose this language and apply it to the law now under 
considération. If a state when considering législation for the suppres- 
sion of prostitution within its own limits may properly take into view 
the evils that inhere in that degrading vice, why may not Congress, 
invested with the power to regulate commerce among the several 
states, provide that such commerce shall not be polluted by allowing 
the white slaver to transport women and girls from one state to an- 
other for the purpose of prostitution and debauchery? The court 
says f urther in this connection ; 

"In this connection It must not be forgotten that the power of Congress 
to regulate commerce among the states is plenary, is complète in itself, and 
is subject to no limitations, except such as may be found In the Constitu- 
tion. What provision In that Instrument can be regarded as llmiting the ex- 
ercise of the power granted? What clause can be cited which In any degree 
countenances the suggestion that one may of right carry or cause to be car- 
ried from one state to another that which wlll harm the public moralsV 

Thèse inquiries of the court in the Lottery Case fît the law niw 
before us. Under what clause of our Constitution can a vile procurer 
claim the right to carry from state to state his pitiful victims in order 
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tliat he may compel them, for his profit, to engage iti acts of prostitu- 
tion and debauchery? 

The court then turns attention to the complaint that the act for the 
suppression of lotteries was an invasion of the reserved rights of the 
States with this language : 

"If it be said that the act of 1895 is inconsistent wlth the tenth amend- 
ment, reserviug to the states, respectively, or to the people, the powers not 
delegated to the United States, the answer is that the power to regulate com- 
merce among the states has been expressly delegated to Congress. Besides, 
Oongress, by that act, does not assume to interfère with trafflc or commerce 
in lottery tickets carried on exclusively within the limits of any state, but 
has in view only commerce of that kind among the several states. It has not 
assumed to interfère with the completely internai afCairs of any state, and 
has legislated only in respect of the matter which coneerns the people ot rne 
United States. As a state may, for the purpose of guarding the morals of 
its own people, forbid ail sales of lottery tickets within ils limits, so Con- 
gress, for the purpose of guarding the people of the United States against 
the 'widespread pestilence of lotteries' and to protect the commerce which 
coneerns ail the states, may prohibit the carrying of lottery tickets from one 
state to another. In legislating upon the subject of the traffic in lottery 
tickets, as carried on through Interstate commerce, Congress only supple- 
mented the action of those states — perhaps ail of them — which, for the pro- 
tection of the public morals, prohibit the drawing of lotteries, as well as the 
sale ol' circulation of lottery tickets, witliin their respective limits." 

How well does this language from the opinion of the court apply to 
this law. Let me transpose the words of the judge again: As a state 
may, for the purpose of guarding the morals of its own people, forbid 
ail acts of immorality within its limits, so Congress, for the purpose 
of guarding the people of the United States against the widespread 
pestilence of prostitution, and to protect the commerce which coneerns 
the people of ail the states, may prohibit the carrying of women and 
girls from one state to another for the purpose of placing them in 
houses of ill famé. If the logic of the judge who delivered the opinion 
in the Lottery Case is correct, and if the power to regnlate the trans- 
portation of persons is the same as the power to regulate the trans- 
portation of things, then how can the power of Congress to pass this 
law be denied? 

I invite attention before leaving this légal phase of the question to 
the following instances where, under the exercise of the regulatory 
power, Congress has prohibited commerce between the states. In the 
first place, the act of May 29, 1884 (Act May 29, 1884, c. 60, 23 Stat. 
31 [U. S. Comp. St. 1901, p. 299]), prohibited the transportation in 
interstate commerce of any live stock afïected with any contagions, 
infections, or communicable disease, and that act was held to be con- 
stitutional in the case of Reid v. Colorado, 187 U. S. 137, 23 Sup. 
Ct. 92, 47 h. Ed. 108. 

The anti-trust act of 1890 (Act July 2, 1890, c. 647, 26 Stat. 209 
[U. S. Comp. St. 1901, p. 3200]) is based on the power of Congress 
to regulate commerce, and that act prohibited the making of certain 
contracts and declared them to be illégal. That anti-trust act has been 
held to be constitutional in a number of cases, and declared to be a 
constitutional exercise by Congress of the regulatory power, and not- 
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ably in the case of the United States v. Joint Traffic Association, re- 
ported in 171 U. S. 505, 19 Sup. Ct. 25, 43 L. Ed. 259. The act of 
July 1, 1902 (Act July 1, 1902, c. 1357, 32 Stat. 632 [U. S. Conip. St. 
Supp. 1909, p. 1182]), prohibits the introduction from state to state of 
dairy products which hâve been falsely branded or labeled. The pure 
food law (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. S. Comp. St. 
Supp. 1909, p. 1187]) was based on the povver of Congress to regulate 
commerce among the several states. The act of February 21, 1905 
(Act Feb. 21, 1905, c." 720, 33 Stat._732 [U. S. Comp. St. Supp. 1909, 
p. 1204]), prohibits the transportation in interstate commerce of goid 
and silver goods with the words "United States assay" on them. No- 
body is trying to overturn that law. The act of March 3, 1905 (Act 
March 3, 1905, c. 1501, 33 Stat. 1269 [U. S. Comp. St. Supp. 1909, p. 
1176]), prohibits the transportation in interstate commerce of certain 
insects that were supposed to help distribute the boH weevil. Nobody 
is trying to overturn that law. I might go ahead and mention numbers 
of instances where the regulatory power of Congress as contamed in 
the Constitution has been invoked for prohibiting the transportation 
from place to place of certain articles, and the courts hâve well settled 
the proposition that the power of Congress to regulate the transporta- 
tion of persons diiïers in no particular or degree from its povver to 
regulate the transportation of property and things. 

From the authorities which I hâve cited, as well as from reason, 
I am of opinion that the act questioned was clearly within the power of 
Congress, and that, therefore, the exceptions of the défendants to the 
indictment ought to be overruled, and it is so ordered. 
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CITY OF OMAIIA v. OMAHA WATER CO. (four cases). (Circuit Court 
of Apjieuls, Eighth Circuit. Marcli 6, 1911.) Nos. .3,5:!5-?,,5:58. In Error to tlie 
Circuit Court of tlie United States for the District of Neijrasl-^a. See, also, 147 
Fed. 1, 77 C. C. A. 267, 12 L. R. A. (X. S.) 736; 156 Fed. 922, 85 C. C. A. 54. 
John Lee Webster, for plaintifC in error. John F. Stout, Howard Mansfleld, 
and Herbert C. Laliin, for défendant in error. 

PER CURIAM. Dismissed, without costs to either party in this court, 
per stipulation. 



GOFFIN et al. v. HARRIS-WOODBURY LUMBER CO. (Circuit Court 
of Appeals, Fourth Circuit. June 14, 1911.) No. 1,013. Appeal from the 
Circuit Court of the United States for the Western District of North Caro- 
lina, at Asheville. Allan D. Cole (William P. Bynum, R. C. Strudwick, and E. 
J, Justice, on the brief), for appellants. James H. llerrimon and Coleman O. 
Cowan, for appellee. Before GOFF, Circuit Judge, and WADDILL and 
ROSE, District Judges. 

PER CURIAM. In the court below this case was refeered to a spécial 
master tiy an order entered with the consent of the parties. The master 
heard the évidence, found the faets, and applied the law applicable thereto. 
His report, with the exceptions tiled by the défendants below to the same, 
were duly considered, the latter found to be without merit, the former being 
confirmed. 179 Fed. 257. We hâve simply to détermine whether the said re- 
port, on which the decree appealed from is based, was supported by the évi- 
dence taken by the master, whose conclusions, approved of by the court below, 
will not be set aside, unless it plainly appears that a mistake was made in 
the considération of the évidence. Our examination of the record satisfies 
us that the report made by the master was fully justifled by the évidence, 
and that the decree of the court below is without error. Affirmed. 



FELLOWS V. BORDEN'S CONDENSED MILK CO. (Circuit Court of Ap- 
peals, Second Circuit. May 8, 1911. On Rehearing, May 2.S, 1911. On Fur- 
ther Rehearing, June 6, 1911. On Motion to Amend Mandate, June 29, 1911.) 
Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New Yorli. Bill by Olin S. Fellows against the Borden's Condensed 
Milk Company. Decree for défendant (ISO Fed. 421), and complainant ap- 
peals. Aflirmed and remanded, with leave to file supplemental bill. Gifford 
& Bull (Livingston Gifford and Emilius W. Scherr, Jr., of counsel), for appel- 
lant. Masten & Nichols (Walter D. Ednionds, of counsel), for appellee. Before 
COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAJI. Decree affirmed, with costs, on the opinion of Judge Ray. 
180 Fed. 421. 

On Rehearing. 

PER CURIAM. The pétition for a rehearing présents the somewhat novel 
question whether, after the claims of a patent hâve been held invalid by the 
Circuit Court and by the Circuit Court of Appeals, with no suggestion of a 
disclaimer, a reargument should be granted and a disclaimer allowed. If the 
court on such reargument should find that the invalid claims can be sustain- 
ed if restricted to more limited combinations. We hâve concluded that it will 
aid the court in the proper disposition of this application if the counsel for 
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the défendant, as soon as convenient after reeeiving a copy of the pétition 
for rehearing from complainant's counsel, présents liis views briefly upon 
the questions involved. 

On Furtlier Rehearlng. 

PER CURIAM. We tliink tlie cause was properly deeided by the Circuit 
Court upon the record and that the pétition for a rehearing should be deuied. 
We express no opinion as to the riglit of the couiplainant to a disclainier, aud 
the déniai of tliis pétition is, of course, without préjudice to any proceediiigs 
which he may talie in that regard. 

On Motion to Ainend Mandate. 

COXE, Circuit Judge. Since our décision afflrniing the decree of the Cir- 
cuit Court, the complainant bas filed a disclaiuier as to letters patent No. 
595,705, and now aslîs that the mandate be so aineuded as to permit him to 
présent the questions arising upon this new issue. The motion is opposed: 
First — On the ground that the disclaîmer was not entered in time, and Sec- 
ond — On the ground that the issues presented by tlie disclaiuier eau only be 
deeided in a new suit begun in the Circuit Court. We are uot persuaded that 
either ground is well talcen. We cannot say at this tinie that the complain- 
ant was guilty of unreasonable neglect or delay in waitlng for the décision 
of this court before entering bis disclaimer. Tbere is no reason why the 
questions arising upon the disclaimer should not be presented in the pending 
suit. Indeed, it seems that it is for the interest of both parties tliat they 
should be saved the expense and delay of a new action. Whether a disclaim- 
er should bave been allowed, whether it was preseuted In time and what its 
eiïect may be upon the patent, are questions wlilcli should be deeided by the 
Qircuit Court before being passed on by this court. We tberefore désire to 
reiterate what we said in denylng the pétition for a rehearlng, that we ex- 
press no opinion, fnferentially or otherwise, upon any question relating to 
the disclaimer. We décide that thèse questions may be presented in the pend- 
ing suit and we décide nothing else. The motion is granted and the mandate 
Is amended by Inserting before the words "Wltness, the Honorable," the fol- 
lowlng: "You are further directed to entertain, upon such terms as may be 
just, an application by the complainant for leave to file a supplemental bill 
in the nature of a blll of review, or for leave to adopt other appropriate 
rnethods to review the décision on hls patent in suit 595,705 on account of 
disclaimer, and In the event of permitting said bill to be flled or other pro- 
ceeding to tie Instituted, you are directed to proceed therewith aecordingly." 

NOYES, Circuit Judge, dissents. 



In re JOHN H. WOODBTJRY DERMATOLOGIOAL INSTITUTS. (Cir- 
cuit Court of Appeals, Second Circuit. May 18, 1011.) Pétition to Revise Or- 
der of the District Court of the United States for the Southern District of 
New York. On motion to dismiss pétition to revise. Before LACOMBE, 
WARD, and NOYES, Circuit .ludges. 

PER CURIAM. The questions raised by motion to dlsmiss will be consid- 
ered when the pétition to review cpmes on for argument. The motion for 
dlsmlssal is denied without préjudice. 



LEHIGH VALLEY R. CO. v. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. May 25, 1911.) No. 286. In Error to the Circuit Court of 
the United States for the Western District of New York. Kenefick, Gooke, 
Mitchell & Bass (James McC. Mitchell, of counsel), for plalntiff in error. John 
Lord O'Brlan, U. S. Atty. Before LACOMBE, COXE, and WARD, Circuit 
Judges. 

PER CURIAM. Judgment afflrmed, on the opinion of Judge Holt. 184 
Fed. 971. 
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MOTION PiarURB PATENTS 00. v. YANKEE FILM CO. SAMB v. WII^ 
LIAM STBINER et al. (Circuit Court of Appeals, Second «rcuit. May 18, 
1911.) Appeals from the Circuit Court of the United States for the Southern 
District of New York. Tlie patent in suit (Edison reissue patent No. 12,037) 
bas four claims. In March, 1907, it was declared valid by this court as to 
claims 1, 2, and 3, and invalid as to claim 4. The bills of complaint in thèse 
Euits were filed in November, 1910, and the complainant bas never filed a dis- 
claimer of rlaim 4. For opinion helow. see 1.S3 Fed. 959. See, also. ISS Fed. 
338. Kenyon & Kenyon (Wm. Houston Kenyon, William J. Wallace. and 
Seward Davis, of counsel), for appellants. J. Edgar Bull, for appellee. Be- 
fore COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The principal question presented upon thèse appeals Is 
whether the complainant by its failure to enter a disclaimer of the claim 
declared invalid by this court bas "unnecessarily neglected or delayed" and 
BO lost its right to maintain suits for the infringement of the other claims. 
^ere we certain that ail the facts were before us we should oonsider it our 
duty to examine the question upon Its merits for the purpose of determining 
whether the Circuit Court should be directed to dismiss the bills. But the 
complainant insists that it bas net had full opportunity to présent the facts, 
and, in vievy of this contention, we sball go no further tban to say that, in 
our opinion, the case presented is too doubtful to warrant the issuance of 
preliminary injunctions. The orders of the Circuit Court are reversed, with 
costs. 



WATERS METAIi CONST. CO. et al. v. KIMBALL et al. (Circuit Court 
of Appeals, Eighth Circuit. March 18, 1911.) No. 3,440. Appeal from the 
Circuit Court of the United States for the District of Minnesota. For opinion 
below, see 177 Fed. 239. A. C. Paul, for appellants. James F. WlUiamson, 
for appellees. 

PEE CURIAM. Dismissed, with costs, per stipulation. 
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